THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

IRVINE 

GIFT  OF 


J.    A.    C.    Grant 


vTWf* 


Digitized  by  tine  Internet  Arciiive 

in  2007  witii  funding  from 

IVIicrosoft  Corporation 


Iittp://www.arcliive.org/details/americanstaterep04freeiala 


1^ 


THE 


American  State  Reports. 

OONTAIHIKQ  THB 

CASES  OF  general  VALUE  AND  AUTHORITY, 

SUBSEQUENT  TO  THOSE  CONTAINED  IN  THE  "AMERICAN 
DECISIONS"  AND  THE  "AMERICAN  REPORTSt" 

DXaOED  IN  THB 

COURTS  OF  LAST  RESORT 

OF   THE    SEVERAL   STATBa 

SKLEOTED,  REPORTED,  AND  ANVOTATBO 

By  a.  C.  FREEMAN, 

AND  THE  ASSOCIATE  EDITORS  OF  THE  "AMEBIGAN  DKOmiOim.** 


Vol.   IV. 


SAN   FRANCISCO: 
BANCROFT-WHITNEY    COMPANY, 

Law  Pudlishers  and  Law  Booksellers. 

1889. 


^tcnd  according  to  Act  of  Cougresa  in  the  year  1889, 

Bt  BANCROFT-WHITNEY  COMPANY, 

1b  tb«  Office  of  the  Librarian  of  Congreaa,  at  Washin^ftoD. 


AMERICAN  STATE  REPORTS. 

VOL.  IV. 


SCHEDULE 


showing  the  original  volumes 
<;ases  herein  selected  and  re- 
iuid  the  pages  of  this  volume 


of  reports  in  which  the 
reported  may  be  found, 
devoted  to  each  state. 


PASl. 

Abkaitsas  Reports 

.  Vol.  49. 

17-71 

Georgia  Reports 

.    .Vol.77. 

72-113 

Kentucky  Reports 

.    .Vols.  83,  84. 

114-224 

Louisiana  Annual  Reports.   .    . 

.  Vol.  39. 

225-278 

Massachusetts  Reports.     .    . 

.    .Vol.146. 

279-361 

Missouri  Reports 

.    .Vol.94. 

362-417 

New  York  Reports 

.    .Vol.109. 

418-506 

Ohio  State  Reports.  .       .    . 

.    .Vol.45. 

507-570 

Pennsylvania  State  Repobts. 

.    .  Vols.  118, 119. 

671-673 

South  Carolina  Reports.  .    . 

.    .Vol.26. 

674-743 

Tennessee  Reports 

.    .Vol.85. 

744-809 

HicmoAN  Reports 

.    .Vol.62. 

810-891 

SCHEDULE 


SHOWING   IN   WHAT    VOLUMES   OF   THIS   SERIES   THE   CASES 

REPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


8tat«  report!  are  io  parentheoes,  and  the  nomben  of  thla  aeriea  In  bold-taced  flgmec 

AXABAStA.  —  (83)  8. 

Arkansas.  —  (48)  8;  (49)  4. 

California-  —  (72)  1;  (73)  8. 

Colorado.  —  (10)  3. 

CoNNEcnccT.  —  (54)  1;  (55)  8. 

Delaware.  —  (5  Houst.)  1. 

Florida.  —  (22)  1. 

Georgia.  —  (76)  8;  (77)  4. 

Illinois.  —(121)  2;  (122)  & 

Indiana.  —(112)  2;  (113)  3, 

Iowa. —(72)2. 

Kansas.  —  (37)  1. 

Kentuckt.  —  (83,  84)  4. 

Louisiana.  —  (39  La.  Ann.)  4. 

Maine.  —  (79)  1. 

Maryland.  —  (67)  1. 

Massachusetts.  — (145)  1;  (146)  4 

Michigan.  —  (60,  61)  1;  (62)  4. 

Minnesota.  —  (36)  1. 

MissouRL  —  (92)  1;  (93)  3;  (94)  4. 

Nebraska.  —  (22)  8. 

Nevada.  —  (19)  8. 

New  Jersey.  —  (43  N.  J.  Eq.)  8. 

New  York.  —  (107)  1;  (108)  2;  (109)  4 

North  Carolina.  —  (97,  98)  2. 

Ohio.  —  (45  Ohio  St.)  4. 

Oregon.  —  (15)  8. 

"Pennsylvania.  — (116,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St)  4. 

Rhode  Island.  —  (15)  2. 

South  Carolina.  —  (26)  4. 

Tennessee.  — (85)  4 

Texas.  —  (68)  2. 

Virginia.  —  (82)  8. 

WiaooHsiH.  —  (69)  8. 


AMERICAN  STATE  REPORTS. 

VOL.    IV. 


CASES  REPORTED. 


Subject.  Bbpobt.  Paos. 

Abbott  V.  Foote Set-off. 146  Mass.  333 3l4 

Alger  V.  North  End  Savings  Bank. &{/2«. 146  Masa   «18 331 

Allison  Mfg.  Co.  v.  McCormick. . .  jl/a«^eran<2«ert«7i<.118  Pa.  bt.  519....  613 

Annely  v.  De  Saussure Co-tenancy 26  S.  C.  497 725 

Arkadelphia  v.  Windham Munic.  corporat'ns.  49  Ark.  139 32 

Bainbridge  v.  City  of  Louisville. .  .Neg.  instrumenUi  . .  83  Ky.  285 153 

Barholt  v.  Wright Assault andbattery.  45  Ohio  St.  177. . .  535 

Barrett  v.  Nealon. Fratid.  conveyances.W^  Pa.  St.  171. . . .  628 

Bell  V.  Merrifield Res  adjudkata 109  N.  Y.  202 436 

Belton  V.  Hatch Corporations 109  N.  Y.  593 495 

Bishop  V.  Palmer Contracts 140  Mass.  409 339 

Bond  V.  Pontiac  etc.  R.  R.  Co Agenq/ 62  Mich.  643 885 

Boston  and   Maine  Railroad  v.  )  ^                    .„       aachii         m-r  ooo 

Chioman                                       I  ^'""""'"  carriers. . .  146  Mass.  107 293 

Boughner  v.  Black's  Administrator. PartnersWp 83  Ky.  521 174 

Breen  v.  New  York  Central  and  J  xr    ?•                        inn  xt  v   oot  A^n 

Hudson  River  R.  R.  Co.             \^eghgence 109  N.  Y.  297 450 

Briggs  V.  Holmes Payments 118  Pa.  St.  283 597 

Cady  V.Walker Sales 62  Mich.  157 834 

Caldwell  v.  Hall Mortgages 49  Ark.  508 65 

^Blnn^n!"^"^  ^'^^^^  ^'''  ""'  \  P<^rtnership 85  Temi.  712 803 

Caulkins  v.  Gas-light  Company. .  .Corporations 85  Tenn.  683 786 

Chapman  ads.  People Hape 62  Mich.  280 857 

Ciriack  V.  Merchants*  Woolen  Co. Jl/as<€ra7Ki«crtxwi^.l46  Mass.  182 307 

Citizens*  National  Bank  v.  Brown.  A^e^.  instruments. . .  45  Ohio  St.  39 526 

City  and  Suburban  Railway  Co.  )  ,,     .                ..,       --  ^      „,,  ./»« 

V   Mavor                                      f  ■^"'"<^-  corporatins.  77  Ga,  731 106 

*^d'<S;„'jLT"' '•  °°"'^'  l""*"- "«*■"• '^ 

Clarke,  Harrison,  &  Co.  v.  Brown , .  Contracts 77  Ga.  606 98 

Clifford  V.  Atlantic  Cotton  Mills . .  Landlord  and  ten't.  146  Mass.  47 279 

9 


10  Cases  Reported. 

Commonwealth  y.  Arnold \  ^'^"^"^n!^^Mul  \  ^^^'^ "* 

Commonwealth  v.  Eichelberger. .  .Larceny 119  Pa.  St.  254 642 

Commonwealth  v.  Moorehead Dedication 118  Pa.  St.  344. . . .  699 

Constantinides  v.  Walsh Estates  qf  decedents.  146  Mass.  281 311 

Cook  V.  Brown N^fg-  instruments. . .  62  Mich.  473 870 

Corcoran  v.  White Replevin 146  Mass.  329. ...     313 

Creighton  v.  Commonwealth Arrest 83  Ky.  142 143 

Creighton  v.  Commonwealth Arrest 84  Ky.  103 193 

Crenshaw  v.  Julian Judgments. 29  S.  C.  283 719 

Davie  V.  Levy  and  Sons Master  and  servant.  39  La.  Ann.  561. .  225 

Davis  V.  Delaware  and  Hudson  )  partnership. 109  N.  Y.  47 418 

Canal  Company.  ) 

Davis  V.  Guamieri Negligence 45  Ohio  St.  470. . .  548 

De  Leon  ads.  People, Kidnaping 109  N.  Y.  226 444 

Dixon  V.  Orr Elections 49  Ark.  2.38 42 

Dozier  v.  Matson Fraud,  conveyance*.  94  Mo.  328 388 

Driggs's  Bank  v.  Norwood. Exemptions 49  Ala.  136 30 

Doluth  National  Bank  V.  Knox- )^^^^ 85  Tenn.  76 744 

ville  Fire  Insurance  Company.  ) 

Edwards  v.  Thompson Executions 85  Tenn.  720 807 

Elevator  Company  y    Memphis  )  Corporations 85  Tenn.  703 798 

and  Charleston  Kailroad  Co.      \       ^ 

English's  Appeal Judgments 1 19  Pa.  St.  533 656 

Eustis  V.  Bolles Partnership 146  Mass.  413 327 

Everett  V.  Henderson Poor-laws 146  Mass.  89 284 

Ewing  V.  Cook Executions 85  Tenn.  332 765 

Ex  parto  Miller Evidence 49  Ark.  18 17 

Farea  V.  Sellers  &  Co Master  and  servant.  39  La.  Ann.  1011.  256 

Feunessey  v.  Fennessey Fraud,  conveyances.  84  Ky.  519 210 

First  Nat.  Bank  of  Batavia  v.  Ege.Billa  0/ lading 109  N.  Y.  120 431 

Fordyce  v.  Kosminski AUer'no/instrum's.  49  Ark.  40 18 

Forest  Oil  Company's  Appeals. . .  .Subrogation 118  Pa.  St.  138. .. .  684 

Foster  v.  Weaver Co-tenancy 1 18  Pa.  St.  42 573 

Gage  ads.  People Bape 62  Mich.  271 854 

(Jary  v.  People's  National  Bank. .  .Ovard'n  and  ward.  26  S.  C.  538 733 

Georgia  Chemical  Works  v.  Cart-  )  .,      •    ,.         '    .       -.,  r.      r.tn  nc 

j^ JL^,  y  Mars/taltng  assets. .   77  Ga.  547 96 

GilUon  ads.  People Constitutional  lata. .  199  N.  Y.  389 465 

GouKl  V.   McFall Payments 1 18  Pa.  St.  455 606 

Grimes  v.   State Burglary 77  Ga.  762 112 

Gutridge  v.  Missouri  Pacific "KyCo-Masteraiidaervant.  94  Mo.  468 392 

Haddock    V.    Boston  and  Maine  )  ,„.„  , ._  ,,         ,__  ___ 

lU,ln«d.  }  ^^'^ ^^  ^^«-  ^^ 295 

Harriman  V.  Pittsburgh  etc.  R'y  Co. Negligence, 45  Ohio  St.  11 607 

Harris,  Succession  of Estoppel 39  La.  Ann.  443. .  269 

Heilinan  v.  Commonwealth. Rape 84  Ky.  467 207 

Holmes  v.  Roe Banks  and  Banking.  62  Mich.  199 844 


Cases  Reported.  11 

Nams.  Subject.  Eepokt.  Paob. 

Hntzler  Brothers  v.  Phillips Mortgage* 26  S.  C.  136 687 

Hart  V.  St,  Lonia  etc  R'y  Co Common  carriers  . .  94  Mo.  255 374 

In  re  Opening  of  Brooklyn  Street. Dedication 118  Pa.  St.  640 618 

Johnson  v.  Bradstreet  Company.  .Ltbel 77  Ga.  172 77 

Jordan  v.  Westerman Attorney  aiid  clienL  62  Mich.  170 836 

Kent  V.  Baltimore  etc.  R.  R.  Co.  .Common  carriers. . .  45  Ohio  St.  284. . .  539 

Ketchin  v.  McCarley Homestead. 26  S.  C.  1 674 

King  V.  Sparks. Agency 77  Ga.  285 85 

Knowlton  v.  Keenan Contracts 146  Mass.  86 282 

Krogg  V.  Atlanta  etc.  R.  R.  Co. .  .Master  and  servant.  77  Ga.  202 79 

Kusick  ads.  Scate Embealement 45  Ohio  St.  535. . .  564 

^aTdTexL  R°K' S^cJ'"''"*  \liailroads 39  La.  Ann.  427 . .  265 

Lee  V.  Cherry Statute  of  frauds. .  85  Tenn.  707. ....  800 

Lewis  V.  City  of  Atlanta Munk.  corporat^ns.  77  Ga.  756 108 

Little  Rock  Junction  Railroad  )  r,    ■      ^   ,       •          An  \  ^    oQ^  k» 

Company  v.  Woodruff.               [  ^"^""^"^  '^'"^«- ' '  ^^  ^'•^-  ^^ ^* 

Little  Rock  etc.  Railroad  Com-  }  n.  .     jt    -^  t-          jn  k  i    haq  ak 

pany  v.  Manees.                          \^^'  </^"»*<«<«>'W-  49  Ark.  248 45 

Luttrell  V.  State Forgery 85  Tenn.  232 760 

Louisville  and  Nashville  R.  R.  )  ,,-    .          ,            j    oo  ir     ion  loc 

Co.  V.Brooks's  Administratrix.  \  ^<^ter  and  servant.  83  Ky.  129. 135 

Louisville &N.  R.  R.  Co.  v.  Willis. Jlfcwter  andservatU.  83  Ky.  57 124 

Mactier  v.  Osborn Equity 146  Mass.  399. 323 

Maguiar  v.  Henry Taxation 84  Ky.  1 182 

Masonic  Savings  Bank  v.  Bangs'a  )  „     ,                           o^  xr      iok  in-r 

Administrator.                             [  ^""^' 84  Ky.  135 197 

McCarley  v.  Ketchin     Homesteads 26  S.  C.  1 674 

McElhone's  Appeal Easements 118  Pa.  St.  600 616 

McGinn  v.  Tobey Deeds 62  Mich.  252 848 

McGrew  V.  City  Produce  Exchange.  Cow^racia 85  Tenn.  572. 771 

McLain  v.  Buliner Estoppel. 49  Ark.  218 36 

Memphis  etc.  R.  R.  Co.  v.  Benson. ComTWon  carriers . .  85  Tenn.  627 776 

Mercantile  Bank  of  New  York  V.  }  „       .    ,                    oo  tt      ^oi  M-n 

Ballard's  Assignee.                      f  Reminders 83  Ky.  481 IGO 

Merrill  v.  Peaslee Neg.  instruments . .  146  Mass.  460 334 

Meyer  v.  Blair Corporations 109  N.  Y.  600 500 

Miller  v.  Craig Mistake 83  Ky.  623 179 

Miller  and  Bussey  v.  Dugas Exemptions 77^Ga.  386 90 

Montgomery  v.  Realhafer Executions 85  Tenn.  668 780 

Moses  v.  Louisville  etc.  R.  R.  Co.. Common  carriers. . .  39  La.  Ann.  649. .  231 

Moynihan  v.  Hills  Company Master  and  servant.  146  Mass.  686 348 

^Dep^tmlk^''^''  Protective  |^,^s^^ ^^  Mass.  596 354 

Ninde  v.  Clark Judgments 62  Mich.  124 823 

^A^noli*"''*™   Township    v.  ^^^^^^^ 119 Pa.  St.  380....  650 


12  Cases  Reported. 

Namk.                                           Subjkct.                      Bkport.               Paqb. 
O'Brien  v.  Wagner Condiliona 94  Mo.  93 36* 

O-Coanor  V.  Missoori  PacificiUU-  )  ^ n^^^ce 94  Mo.  150 3G4 

way  Company.  J       "  ^ 

Palmer  ada.  People Criminallaw 109  N.  Y.  110 423 

Palmer  ads.  People Criminal  law 109  N.  Y.  413 477 

Paralee  v.  Camden MurUc.  corporat'na.  49  Ark.  165 35 

Patten  V.  Scott Stat,  qf  limitation* .\\%  Vsi.  ^t.  \\5 676 

Pennsylvania R.  R.  Co.  t.  Marchant.  Eminent  domain.  ..119  Pa.  St.  541 659 

Pennsylvania R.  R,  Co. T.Raiordon. ComTwoncorrtcra.  ,119  Pa.  St.  577....  670 

Pennsylvania  R.  R.  Ca  v.  Stern . .  Comm/m  carriers  .,  1 19  Pa.  St.  24 626 

People  V.  Chapman Hape 62  Mich.  280 857 

People  V.  De  Leon. Kidnaping 109  N.  Y.  226 444 

People  V.  Gage Hape 62  Mich.  271 854 

People  V.  Gillson Constitutional  law.  AOQ  ti.  Y.  389 465 

People  V.  Palmer Criminal  law. 109  N.  Y.  110 423 

People  V.  Palmer Criminal  law 109  N.  Y.  413 477 

Potts  V.  Pennsylvania  etc.  R.  R.  Co.EmineiU  domain ...  1 19  Pa.  St.  278 646 

Pretzinger  v.  Pretzinger Marr'geanddivorce.  45  Ohio  St.  452. . .  542 

Price  V.  Grantz Nuisance 118  Pa.  St.  402 601 

Puckette  v.  Hicks,  Jadge Injunctions 39  La.  Ann.  901 . .  242 

Purdy  V.  Coar Deeds— witnesses  . .  109  N.  Y.  448 491 

Reed's  Appeal WilU 118  Pa.  St.  215..,.  588 

Robinson  v.  Simmons Partnership. .....  146  Mass.  167 299 

Rogers  v.  Elliott Damages 146  Mass.  349 316 

Royal  Insurance  Co.  V.  B«atty..../n<urance 119  Pa.  St.  6 622 

Ruffv.  Doty Judgments 26  S.  C.  173 709 

Salisbury  v.  Black Executions 119  Pa.  St.  200. ...   631 

Sannoner  V.  King EJxemptions 49  Ark.  299 49 

Savannah  etc.  R'y  Co.  v.  Collins.  .Comman carriers  ..   77  Ga.  376 87 

Savannah  etc.  R'y  Co.  v.  Pritch-  )  ^                     .            ni  r^      .^n  nn 

ard.  Matthews.  &  Co,  [  Common  carreers  . .   77  Ga.  412 92 

Schcidt  V.  Crecelius Wills 94  Mo.  322 384 

Sears  v.  Choate Tmsts 146  Mass.  395 320 

Sennot'a  C^ase Habeas  corpus 146  Mass,  489 344 

Shackelford's    Administrator   v.  /  „    .,        ,                      a  -rr       ^^  ,~% 

ly.uisvillo  etc.  R.  R.  Co.  \Ra*lroads 84  Ky.  43 189 

Shceliy    V.    Kansas   City    Cable  |  p,    •      ^  .        .  n^  n,     --r^ 

Railway  Company.  [  Emtnenidommn,. . ,   94  Mo.  674 396 

Short  v.  Galway Judgm^its 83  Ky.  501 168 

Smith  V.  Brennan Statute  of  frauds. .  62  Mich.  349. 867 

Smith  v.  Western  Union  Tel.  Co. .  Telegraphs 83  Ky.  104 126 

Southfrn    Mut.   Life  Ins.   Co.  v.   )  ,  ^ 

Moiitig.io Wnsuranee 84  Ky,  653 218 

Spenoer  v.  Sute Conspiracy 77  Ga.    156 74 

Sut*.  v.  Kusnick EmbeziUment 45  Ohio  St.  635  . .   664 

.State  ex  rel.  Raymond  v.  Voorhies. ^AijTpinj; 39  La.  Ann.  499. .  274 

Stevenson  v.  I'liusnix  Ins.  Co huturance 83  Ky.  7 . .    120 

Stewart  V.  Jaijues Mortgages 77  Ga.  365 86 

Stocker  v.  Grcon Slat,  of  limitations..  94  Mo.  280. 382 


Cases  Reported.  13 

Kakb.                                          Subjkct.  Rkpobt.               Pagk. 

Stratton  v.  McMakin Neg.  instrumetOa.  .  84  Ky.  641 216 

Straus  V.  Imperial  Fire  Ins.  Co. .  ..Insurance 94  Mo.  182 368 

Sullivan  V.  Berry StatuUs 83  Ky.  198 147 

Sullivan  v.  Vicksburg  etc.  R.  R.  Co.NegUgence 39  La.  Ann.  800. .  239 

Succesaion  of  Harris Estoppel 39  La.  Ann.  443. .  269 

"^^lU'an^/fe^epro*^^^^^^^  39  La.  Ann.  996. .  248 

'^'2te.°KLo>!^.!^;.''.\^!".'?[^""''^^^  62  Mich.  664 875 

Trost  V.  Dingier Wills 118  Pa.  St.  259..  .  593 

Truby  v.  Mosgrove  Usurp 118  Pa.  St.  89 675 

Turner  v.  City  of  Newburgh Mun.  cm-poratkms.109  N.  Y.  301 463 

Uhlman  v.  New  York  Life  Ins.  Co-insurance 109  N.  Y.  421 482 

Vick  V.  Shinn Payments 49  Ark.  70. 26 

Yoorbies  adiu  State Shipping 39  La.  Ann.  499. .  274 

Walden  T.  Conn Land,  and  tenant..  84  Ky.  312 204 

Walker  T.Sl»ckelford \  ^S^/J^atl^.  \  ^^  ^^  ^ 61 

Wardell  T.  Wiliiama Statute  qf frauds.  .  62  Mich.  60 814 

Webber  t.  Commonwealth j  ^"^^^j *7oie[  ^^^  Pa.  St.  223..  .  634 

Welch  ▼.  Whelpley Spedfie  perform. . .  62  Mich.  15 810 

Willey  T.  Allegheny  City Wharfingers 118  Pa.  St.  490....  608 

Williams  r.  Cndd Harried  uxmtn.  . .  26  S.  C.  213 714 

Williams  ▼.  Whedon Partnership. 109  N.  Y.  333. . . . .  460 

Wilson  T.  White Remainders. 109  N.  Y.  69 420 

Wineland's  Appeal Wills 118  Pa.  St.  37 671 

Wortsman  ▼.  Wade Removal  qfcatues..  77  Oa.  661 102 

Yoang  T.  Kellar Bonajldepurch'rs.  94  Mo.  681 406 

Young  T.  South  Tredegar  Iron  Co.  Cbr})ora<ioM 86  Tenn.  189. . . . .  762 

Zell  T.  UnirerMdist  Society. Basements. 119 Pa.  St.  890....  664 


AMERICAN  STATE  REPORTS. 

YOIi,  IV" 


CASES 


SUPREME    COURT 


AKKANSAS. 


Ex  PARTE  Miller. 

f49  AKKANSAS,  18.] 

EvTDKNCB.  —  Arkansas  Statute  Defines  Signature  ob  Subscription  to 
"Include  Mark,  when  the  person  cannot  write,  his  name  being  written 
near  it,  and  witnessed  by  a  person  who  wi  ites  his  own  name  as  a  wit- 
ness. "  Under  this  provision,  such  a  signature  is  not  to  be  taken,  prima 
Jade,  as  genuine,  unless  the  person  who  writes  the  name  writes  his  own 
name  as  a  witness  to  it,  but  other  proof  of  the  genuineness  of  the  signa- 
ture is  not  excluded. 

Appeal  from  the  circuit,  court  of  Desha  County.  The  opin- 
ion states  the  case. 

X  /.  Pindall  and  James  Murphy,  for  the  appellant. 

Smith,  J.  A  petition  for  the  prohibition  of  the  sale  of  in- 
toxicating liquors  within  three  miles  of  a  certain  church  in 
Desha  County  was  presented  to  the  county  court.  Some  of 
the  signatures  thereto  were  by  mark,  not  attested  by  any  wit- 
ness. On  the  hearing  in  the  circuit  court,  the  petitioners 
tendered  evidence  to  prove  that  these  signatures  were  genuine, 
and  that  the  persons  who  wrote  the  names  of  the  signers,  by 
mark,  were  thereunto  properly  authorized.  But  the  court  re- 
fused to  permit  such  testimony.  The  petitioners  also  offered 
to  show  that  if  the  signatures,  by  mark,  were  counted,  the  pe- 
tition contained  a  majority  of  the  adult  inhabitants  residing 
"within  the  territory  mentioned.  The  court  denied  the  prayer 
of  the  petition. 

The  proposed  evidence  was  competent.     The  Code  of  Civil 

Am.  ST.  Rep..  Vol.  IV.— 2  17 


18  FoRDYCE  r.  KosMiNSKi.  [Arkansas, 

Practice,  in  laying  down  the  rules  for  its  construction,  defines 
signatures  or  subscriptions  to  "  include  mark,  when  the  per- 
son cannot  write,  his  name  being  written  near  it,  and  wit- 
nessed by  a  person  who  writes  his  own  name  as  a  witness": 
Mansfield's  Dig.,  sec.  6344.  In  Watson  v.  Billings,  38  Ark. 
278,  42  Am.  Rep.  1,  it  is  said  by  Mr.  Justice  Eakin  that,  since 
the  adoption  of  the  code,  the  mark  of  one  who  cannot  write  i3 
not  to  be  considered  a  signature  or  subscription  unless  the  per- 
son writing  his  name  writes  his  own  name  as  a  witness.  This 
only  means  that  such  a  signature  is  not  to  be  taken,  prima 
facie,  as  genuine,  without  other  proof  of  signing.  It  was  not 
intended  to  exclude  such  proof. 

Reversed  and  remanded  for  further  proceedings. 


GENtriNENESS  OF  SIGNATURE,    WhO  COMPETENT   TO   TesTIFT   TO:    State   V. 

Broum.  70  Am.  Dec.  1G8;   Tome  v.  Parkershunj  E.  R.  Co.,  17  Am.  Rep.  540; 
Rtxse  V.  Jice-ne,  35  Id.  G34. 

Admissibility  in  Evidence  of  Account-book,  Kept  by  One  Unable  to 
Write,  and  in  which  the  only  entries  are  straight  marks:  Miller  v.  Shay,  1 
Am.  St.  Rep.  449. 


FoRDYCE    V.    KOSMINSKI. 

[49  Arkansas,  40.] 

Alteration  of  In.strument  in  Material  Particulars  by  Third  Party. 
—  The  doctrine  that  where  one  of  two  innocent  parties  must  sufiFer  by 
the  fault  of  a  tliird,  he  must  sustain  the  loss  who  put  it  in  the  power  of 
tlie  third  to  occasion  it,  does  not  apply  to  negotiable  paper  fraudulently 
altered  in  material  particular.^  by  third  persons  holding  no  relation  of 
agency  to  the  maker,  and  after  it  has  been  executed  and  delivered  as  a 
binding  contract. 

Mateimal  Alteration  op  Negotiable  In.strument,  after  its  execution  and 
ilelivcry  to  tlie  payee  as  a  complete  contract,  avoids  it  except  as  against 
parties  consenting  to  the  alteration. 

Altkkation  is  Negotiable  Paper,  after  It  ha.s  been  Signed  and  de- 
livered as  a  complete  legal  instrument,  by  increasing  the  amount  for 
which  it  was  made  by  the  insertion  of  words  and  figures  in  blank  places 
left  in  tlie  in.struincut,  in  such  a  manner  as  to  leave  no  mark  or  indica- 
tion of  alteration,  avoids  the  paper  as  to  the  mjiker  not  consenting 
thereto,  even  in  the  liands  of  a  bona  Jide  holder  for  a  valuable  consider- 
ation. 

AiTKAL  from  tlic  circuit  court  of  Miller  County.     The  facia 
apfx-ar  in  the  oi)inioii. 

B.  \V.  ./(tlins')n,  for  the  appolhxnt. 

Srntt  (I  lid  ./o?K.^•,  for  (he  .'ippcllocs. 
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Battle,  J.  This  action  is  founded  on  a  check  drawn  by 
"the  oflScers  of  the  Texas  and  St.  Louis  Railway  Company  on 
the  Commercial  Bank  of  St.  Louis,  payable  to  Peter  Vaught 
or  bearer.  As  originally  signed  and  prepared,  it  was  a  check 
for  $8.40,  and  was  so  drawn  as  to  leave  space  between  the 
iigures  "8"  and  "40"  in  one  corner  thereof  sufificient  for  the 
insertion  of  a  cipher  without  crowding,  and,  in  the  body  of 
the  check  where  the  amount  was  written,  sufficient  space  was 
left  after  the  word  "eight"  and  the  word  following  for  adding 
to  the  word  "eight"  the  letter  "y"  without  giving  it  the  ap- 
_pearance  of  being  added  after  the  check  was  written.  After 
the  execution  and  delivery  of  the  check,  without  the  authority, 
consent,  or  knowledge  of  the  drawer  a  cipher  was  inserted 
between  the  figures  "8"  and  "40,"  and  the  letter  "y"  was 
added  to  the  word  "eight,"  and  the  amount  of  the  check  was 
thereby  fraudulently  changed  from  $8.40  to  $80.40,  and  in 
that  form  and  with  no  mark  or  indication  of  alteration  obser- 
vable by  a  man  of  ordinary  prudence,  was  negotiated  to 
appellees,  before  maturity,  for  a  valuable  consideration,  in  due 
oourse  of  trade,  and  without  notice  of  the  forgery. 

It  is  contended  by  appellees  that  appellant  is  liable  to  them 
upon  the  check  for  the  full  amount  of  the  same  as  altered. 
This  contention  is  sustained  by  many  authorities,  which  lay  it 
down  as  a  general  principle  of  the  law  merchant,  "that  when 
the  drawer  of  a  bill  or  the  maker  of  a  note  has  himself,  by 
careless  execution  of  the  instrument,  left  room  for  any  altera- 
tion to  be  made,  either  by  insertion  or  erasure,  without  de- 
facing it  or  exciting  the  suspicion  of  a  careful  man,  and  the 
opportunity  which  he  has  afforded  has  been  embraced,  and 
the  instrument  filled  up  with  a  larger  amount  or  different 
terms  than  those  which  it  bore  at  the  time  he  signed  it,  he  will 
be  liable  upon  it  as  altered  to  any  bona  fide  holder  without 
notice."  But  upon  this  proposition  there  is  an  irreconcilable 
conflict  of  authority;  and  the  authorities  which  sustain  the 
doctrine  are  not  agreed  as  to  its  basis.  In  casting  about  for 
some  principle  on  which  it  could  be  based,  several  have  been 
suggested  which  we  will  notice. 

L  It  is  said  by  some  that  the  true  principle  upon  which 
this  doctrine  rests  is,  "  that  the  party  who  puts  his  paper  in 
circulation  invites  the  public  to  receive  it  of  any  one  having 
it  in  possession  with  apparent  title,  and  he  is  estopped  to  urge 
an  actual  defect  in  that  which,  through  his  act,  ostensibly  has 
.none."     It  is  true,  as  between  the  maker  of  negotiable  paper, 
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which  he  has  voluntarily  and  intentionally  executed  and 
placed  in  circulation,  and  an  innocent  party  acting  upon  the 
faith  of  the  paper,  the  maker,  as  a  general  rule,  would  be  pre- 
cluded from  showing  that  the  paper  was  not  intended  to  have 
the  efifect  its  face  indicated,  for  it  is  upon  the  representation  he 
has  made  by  his  paper  he  has  authorized  and  induced  the  in- 
nocent party  to  act.  But  this  reason  only  applies  to  paper  as 
made  and  issued  by  him,  or  as  authorized  by  him  to  be  made 
or  issued.  When  the  paper  is  a  complete  legal  instrument  as 
issued,  he  does  not  thereby  make  any  representations  that  ho 
will  be  bound  by  any  alteration  made  without  his  authority. 
"  To  hold  him  bound  by  the  contract,  as  altered  by  such  for- 
gery, involves  the  idea  that  the  person  committing  the  forgery 
was  his  agent  in  committing  it  (a  ludicrous  absurdity),  or  at 
least  he  had  authorized  innocent  third  parties  so  to  treat  him." 

2.  Some  authorities  sustaining  the  doctrine  contended  for 
by  appellees  say  it  is  based  on  the  ground  that  the  maker  is 
estopped  to  allege  that  the  paper  has  been  altered.  This  idea, 
originated  in  a  misconception  of  Young  v.  Grote,  4  Bing.  253. 
"  That  was  the  case  of  a  check  drawn  by  a  customer  upon  his 
bankers.  The  plaintiff.  Young,  having  occasion  to  be  absent, 
left  with  his  wife  certain  printed  checks  upon  the  bankers, 
signed  by  him  in  blank,  to  be  filled  up  by  her  and  drawn  as 
his  business  might  require.  She  delivered  one  of  these  checks, 
BO  signed,  to  the  plaintiff's  clerk,  to  be  filled  up  by  him  with 
the  sum  of  fifty  pounds  (and  some  shillings  and  pence).  The 
Braall  letter,  and  in  the  middle  of  the  blank  line  left  for  the 
clerk  filled  out  the  check,  beginning  the  words  'fifty'  with  a 
same,  and  showed  it  to  the  plaintiff's  wife,  who  directed  him 
to  draw  the  cash.  Before  presenting  it  to  the  bankers  this 
clerk  altered  the  check  by  inserting  before  the  word  'fifty'  the 
words  '  three  hundred  and,'  thus  making  it  a  check  of  three 
hundred  and  fifty  instead  of  fifty  pounds,  all  in  the  same 
handwriting,  and  then  himself  presented  the  check  to  the 
bankers,  and  drew  the  whole  larger  sum.  The  action  against 
the  bankers  was  not,  of  course,  brought  by  Young  upon  the 
chock,  but  for  the  money  which  he  claimed  had  been  paid 
out  by  the  bankers  without  authority.  Under  the  circum- 
Btunces  stated,  the  court  held  the  plaintiff  was  not  entitled  to 
recover." 

In  commenting  upon  that  case  in  Swan  v.  North  British 
Australasian  Co.,  2  Hurl,  ct  C.  175,  Chief  Justice  Cockburn 
Baid:  "  The  case  of  Young  v.  Grote,  on  which  so  much  reliance' 
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lias  been  placed,  and  which  is  supposed  to  have  established 
this  doctrine  of  estoppel  by  reason  of  negligence,  when  it 
comes  to  be  more  closely  examined,  turns  out  to  have  been 
decided  without  reference  to  estoppel  at  all.  Neither  the 
counsel  in  arguing  that  case,  nor  the  judge  in  deciding  it, 
refer  once  to  the  doctrine  of  estoppel.  The  question  arose  on 
a  disputed  item  in  an  account  between  a  banker  and  his 
customer  which  had  been  referred  to  arbitration,  and  the 
question  raised  by  the  arbitrator  was  on  whom  the  loss,  which 
had  arisen  from  payment  of  a  check,  in  which,  by  the  care- 
lessness of  the  customer,  an  opportunity  had  been  afforded 
for  increasing  the  amount,  should  fall.  It  was  held,  not  that 
the  customer  was  estopped  from  denying  that  the  check  was 
a  forgery,  but  that  as  the  loss,  which  would  otherwise  fall  on 
the  banker,  who  had  paid  on  a  bad  check,  had  been  brought 
about  by  the  negligence  of  the  customer,  the  latter  must  sus- 
tain the  loss.  As  the  question  arose  on  an  account  submitted 
to  arbitration,  the  matter  was  decided  without  reference  to 
any  technicality;  but  I  am  disposed  to  think  that,  technically 
looked  at,  the  matter  would  stand  thus:  The  customer  would 
1)6  entitled  to  recover  from  the  banker  the  amount  paid  on 
€uch  a  check,  the  banker  having  no  voucher  to  justify  the 
payment;  the  banker,  on  the  other  hand,  would  be  entitled  to 
recover  against  the  customer  for  the  loss  sustained  through 
the  negligence  of  the  latter.  Possibly,  to  prevent  circuity  of 
action,  the  right  of  the  banker  to  indemnity  in  respect  of  the 
loss  so  brought  about  would  afford  him  a  defense  in  an  action 
by  the  customer  to  recover  the  amount."  And  in  Halifax 
Union  v.  Wheehoright,  L.  R.  10  Ex.  183,  192,  which  was  very 
similar  in  its  facts  to  Young  v.  Grote,  supra,  and  in  which  the 
alteration  of  certain  drafts  was  made  by  a  clerk  intrusted  with 
the  duty  of  filling  them  up,  the  court  of  exchequer,  after  advise- 
ment, expressed  the  opinion  that  the  ground  assigned  by 
Chief  Justice  Cockburn,  of  avoiding  circuity  of  action,  was 
certainly  the  most  exact  ground. 

3.  The  doctrine  contended  for  is  sometimes  based  on  the 
principle  that  "  where  one  of  two  innocent  parties  must  suffer 
by  the  fault  of  a  third,  he  shall  sustain  the  loss  who  put  it  in 
the  power  of  the  third  to  occasion  it";  or,  as  expressed  in 
Isnard  v.  Torres,  10  La.  Ann.  103,  "Where  one  of  two  parties, 
neither  of  whom  has  acted  dishonestly,  must  suffer,  he  shall 
suffer  who,  by  his  own  act,  has  occasioned  the  confidence  and 
consequent  injury  of  the  other."     In  investigating  the  nature 
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and  extent  of  this  principle,  by  tracing  it  through  many  cases 
in  which  it  has  been  applied,  Chief  Justice  Richardson,  speak- 
ing for  the  court,  in  Goodman  v.  Eastman,  4  N.  II.  457,  —  a 
case  like  this,  the  question  involved  and  decided  being  the 
same,  —  said:  "We  are  inclined  to  think  that  the  true  rule  to 
bo  extracted  from  all  the  cases  is,  that  where  one  man  reposes 
in  another  a  special  confidence,  and  a  loss  arises  from  an 
abuse  of  that  confidence,  if  the  question,  who  sliall  bear  the 
loss,  arises  between  an  innocent  third  person  and  him  who  re- 
posed the  confidence,  the  law  will  throw  the  loss  upon  the  lat- 
ter." The  same  conclusion  was  reached  in  Wade  v.  Wiihington, 
1  Allen,  5G2.  It  being  correct,  it  will  necessarily  follow  that 
the  principle  that  where  one  of  two  innocent  parties  is  to  bear 
a  loss,  it  must  fall  on  him  who  put  it  in  the  power  of  the  third 
to  occasion  it,  can  have  no  application  to  negotiable  paper 
which  has  been  fraudulently  altered  in  material  particulars 
by  third  persons,  as  in  this  case,  holding  no  relation  of  agency 
to  the  maker,  and  after  it  has  been  executed  and  delivered  as 
a  binding  contract. 

4.  Another  reason  assigned  is:  "  It  is  the  duty  of  the  maker 
of  commercial  paper  to  guard  not  only  himself  but  the  pub- 
lic against  frauds  and  alterations,  by  refusing  to  sign  nego- 
tiable paper  made  in  such  form  as  to  admit  of  fraudulent  prac- 
tices upon  tliem  with  ease,  and  without  ready  detection."  The 
idea  is,  the  failure  to  discharge  this  duty  is  negligence  on  the 
part  of  the  maker,  and  that  he  should  be  held  liable  for  losses 
Buffered  by  innocent  holders  on  account  thereof.  The  effect 
of  such  a  doctrine,  if  carried  into  practice,  would  be  to  require 
the  maker  to  anticipate  and  provide  against  the  many  ways 
through  or  by  which  forgery  is  committed,  and  to  compel  him 
to  perform  a  contract  he  never  made,  because  some  one  has 
committed  a  forgery  by  altering  a  contract  he  did  make.  If 
this  be  a  correct  principle,  then  the  owner  of  goods  stolen 
through  his  negligence  should  not  have  the  right  to  recover 
them  after  they  have  passed  into  the  hands  of  a  bona  fide 
purchaser. 

In  reply  to  an  argument  like  this  in  Holmes  v.  Truviper,  22 
Mich.  427,  7  Am.  Hep.  CGI,  which  was  an  action  on  a  promis- 
sory note  which  consisted  of  a  printed  blank,  with  the  amount 
and  the  time  and  place  of  j)uynient  filled  in  with  writing,  and 
was  altered  without  the  knowledge  or  consent  of  the  maker  by 
adding  after  the  printed  words  "with  interest  at,"  at  the  end 
of  the  note,  the  words  "  ten  per  cent,"  Mr.  Justice  Christiancy, 
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epeaking  for  the  court,  said:  "The  argument  amounts  simply 
to  this:  that  by  the  maker's  awkwardness  or  negligence  his 
note  was  issued  by  him  in  a  shape  which  rendered  it  some- 
what easier  for  another  person  to  commit  a  crime  than  if  he 
had  taken  the  precaution  to  erase  the  word  '  at'  and  to  draw  a 
line  through  the  blank  which  followed  it;  and  that  a  forgery 
committed  by  filling  this  blank  would  be  less  likely  to  excite 
suspicion  than  if  committed  in  some  other  way. 

"  But  how  such  a  crime,  whether  committed  in  this  or  some 
other  way,  could  create  a  contract  on  the  part  of  the  maker, 
we  confess  ourselves  unable  to  comprehend;  nor  are  we  satis- 
fied that  a  forgery  committed  in  this  way  would  be  any  less 
liable  to  detection  than  if  committed  in  many  other  ways. 
The  negligence,  if  such  it  can  be  called,  is  of  the  same  kind 
as  might  be  claimed  if  any  man  in  signing  a  contract  were  to 
place  his  name  far  enough  below  the  instrument  to  permit 
another  line  to  be  written  above  his  name  in  apparent  har- 
mony with  the  rest  of  the  instrument;  or  as  if  an  instrument 
were  written  with  ink  the  material  of  which  would  admit  of 
easy  and  complete  obliteration  or  fading  out  by  some  chemical 
application  which  would  not  affect  the  face  of  the  paper;  or  by 
failing  to  fill  any  blank  at  the  end  of  any  line  which  might 
happen  to  end  far  enough  from  the  side  of  the  page  to  admit 

the  insertion  of  a  word Whenever  a  party  in  good 

faith  signs  a  complete  promissory  note,  however  awkwardly 
drawn,  he  should,  we  think,  be  equally  protected  from  its  al- 
teration by  forgery,  in  whatever  mode  it  may  be  accomplished; 
and  unless  perhaps  when  it  has  been  committed  by  some  one 
in  whom  he  has  authorized  others  to  place  confidence  as  act- 
ing for  him,  he  has  quite  as  good  a  right  to  rest  upon  the  pre- 
sumption that  it  will  not  be  criminally  altered  as  any  person 
has  to  take  the  paper  on  the  presumption  that  it  has  not  been; 
and  the  parties  taking  such  paper  must  be  considered  as  tak- 
ing it  upon  their  own  risk,  so  far  as  the  question  of  forgery  is 
concerned,  and  as  trusting  to  the  character  and  credit  of  those 
from  whom  they  receive  it,  and  of  the  intermediate  holders. 

"  If  promissory  notes  were  only  given  by  first-class  business 
men,  who  are  skilled  in  drawing  them  up  in  the  best  possible 
manner  to  prevent  forgery,  it  miglit  be  well  to  adopt  the  high 
standard  of  accuracy  and  perfection  which  the  argument  in 
behalf  of  the  plaintiff  in  error  would  require.  But  for  the 
great  mass  of  people,  who  are  not  thus  skillful,  nor  in  the  habit 
of  frequently  drawing  or  executing  such  paper,  such  a  stan- 
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dard  would  be  altogether  too  higli,  and  would  place  the  great 
majority  of  men,  of  even  fair  education  and  competency  for 
business,  at  the  mercy  of  knaves,  and  tend  to  encourage  forgery 
by  the  protection  it  would  give  to  forged  paper." 

5.  It  has  been  said  the  free  interchange  of  negotiable  paper 
requires  the  establishment  of  the  rule  insisted  on  by  appellees. 
But  we  do  not  understand  the  law,  in  giving  peculiar  sanction 
to  negotiable  paper  in  order  to  secure  its  free  circulation  and 
to  protect  bona  fide  holders  for  value  before  maturity,  to  go  to 
the  extent  of  holding  the  maker  liable  on  a  contract  into  which 
he  never  entered  or  gave  his  assent.  On  the  contrary,  the  well- 
eettled  doctrine  is,  that  a  material  alteration  in  a  negotiable 
instrument,  after  its  execution  and  delivery  to  the  payee  as  a 
complete  contract,  avoids  it  except  as  against  parties  consenting 
to  the  alteration.  This  doctrine  rests  on  the  principle  that  par- 
ties are  only  liable  on  their  contracts  as  made  and  entered 
.nto  by  them.  If  the  contract  has  been  changed  by  a  ma- 
terial alteration  without  the  privity  of  the  party  liable  upon 
it,  it  ceases  to  be  his  contract,  and  he  can  no  longer  be  held 
by  it:  Overton  v.  Matthews,  35  Ark.  154;  37  Am.  Rep.  9;  Wade 
V.  Withington,  1  Allen,  562;  Greenfield  Savings  Bank  v.  Stowell, 
123  Mass.  198. 

The  authorities  upon  the  question  involved  in  this  case  are 
reviewed  at  length  by  Chief  Justice  Gray,  in  Greenfield  Savings 
Bank  v.  Stowell,  123  Mass.  198,  in  a  very  able  and  elaborate 
opinion,  and,  after  deliberate  advisement  and  careful  examina- 
tion, he  concluded  that  the  preponderance  of  authority  was  to 
Ihe  effect  that  the  alteration  in  negotiable  paper  after  it  has 
seen  signed  and  delivered  as  a  conjpletc  legal  instrument  by 
increasing  the  amount  for  which  it  was  made,  by  the  insertion 
of  words  and  figures  in  blank  places  left  in  the  instrument  in 
such  a  manner  as  to  leave  no  mark  or  indication  of  alteration, 
avoids  the  paper  as  to  the  makers  not  consenting  thereto,  even 
in  the  hands  of  a  bona  fide  holder  for  a  valuable  considera- 
tion. Mr.  Justice  Christiancy,  in  Holmes  v.  Trumper,  22  Mich. 
427,  7  Am.  Rep.  661,  and  Mr.  Justice  Seevers,  in  Knoxville  Na- 
tional Bank  v.  Clarke,  51  Iowa,  264,  33  Am.  Rep.  129,  likewise 
reviewed  the  authorities,  and  reached  the  same  conclusion: 
See  also  Goodman  v.  Eastman,  4  N.  II.  455;  Wade  v.  Withing- 
ton, 1  Allen,  561;  Washington  Savings  Bank  v.  Ecky,  51  Mo. 
272;  Gerrish  v.  Glincs,  56  N.  II.  9;  Bruce  v.  Westcott,  3  Barb. 
S74;  Bigclow's  Bills  and  Notes,  2d  ed.,  573,  and  authorities 
cited;  1  Randolph  on  Commercial  Paper,  sec.  187. 


"Nov.  1886.]  FoRDYCE  r.  Kosminski.  25 

The  maker  of  the  cheek  sued  on  did  not  authorize  the  altera- 
tion made  in  it,  nor  did  or  omitted  anything  to  induce  the  be- 
lief that  it  had  authorized  any  one  to  make  it.  It  was  not 
made  by  its  consent,  or  by  any  person  standing  in  a  confiden- 
tial relation  to  it,  or  held  out  as  such  by  it.  According  to  the 
evidence  introduced  in  the  trial,  and  the  findings  of  the  trial 
court,  the  check  is  void  in  the  hands  of  appellees. 

The  judgment  of  the  court  below  must  be  reversed,  and  a. 
new  trial  granted. 


Alterations  in  Negotiable  Instrument  after  Execution,  on  whom 
rests  the  burden  of  proof  as  to:  Harris  v.  Bank  of  Jacksonville,  1  Am.  St.  Rep. 
201. 

Material  Alteration  in  Written  Instrument,  What  Constitutes, 
AND  Effect  of:  Reed  v.  Roark,  05  Am.  Dec.  127;  Vogle  v.  Ripper,  85  Id. 
298;  Fay  v.  Rmith,  79  Id.  752;  Brownell  v.  Winnie,  86  Id.  .314;  Bridges  v.  Win- 
ters, 97  Id.  443,  and  note  449;  Brotvn  v.  Straw,  29  Am.  Rep.  3G9;  First  Nat. 
Bank  v.  Fricke,  42  Id.  397;  McCauley  v.  Gordon,  37  Id.  68;  Nicholson  v. 
Cmnbs,  46  Id.  229;  Aldrichv.  Smith,  26  Id.  536;  Latib  v.  Paine,  26  Id.  163; 
Townsend  v.  Star  Wagon  Co.,  35  Id.  493;  Vaughan  v.  Towler,  37  Id.  731; 
Charlton  v.  Reed,  47  Id.  808;  Jones  v.  Bangs,  48  Id.  664;  unauthorized  alter- 
ation of  interest  clause  in  negotiable  instrument,  when  maker  not  released 
by:  Canon  \.  Grigsby,  56  Id.  769. 

When  Maker  of  Negotiable  Paper  may  be  Answerable  on  It  as 
Changed  or  Altered  becau.se  his  Negligence  Facilitated  the  Altera- 
tion. —  The  doctrine  of  the  principal  case,  that  the  holder  for  value  of  ne- 
gotiable paper  which  has  been  altered  by  raising  its  amount,  without  the 
consent  of  the  party  to  be  charged,  cannot  recover  against  such  party,  what- 
€ver  the  good  faith  of  such  holder  may  have  been  in  acquiring  the  paper,  is 
well  sustained  by  the  authorities  cited  in  the  opinion :  See  especially  Green- 
field Savings  Bank  v.  Siowell,  123  Mass.  198;  25  Am.  Rep.  67;  Holmes  v. 
Trumper,  22  Mich.  427;  7  Am.  Rep.  661,  and  note  669.  So  it  is  held  that 
the  change  in  the  date  of  a  negotiable  instrument  whereby  the  time  of  pay- 
ment is  accelerated  is  a  material  alteration,  and,  when  made  without  the 
consent  of  the  maker,  destroys  its  validity:  Crawford  v.  West  Side  Bank, 
17  Jones  &  S.  68;  affirmed,  100  N.  Y.  50;  53  Am.  Rep.  152;  Vance  v.  Low- 
tlier,  L.  R.  1  Ex.  176;  so  of  an  alteration  which  changes  the  place  of  pay- 
ment: Charlton  v.  Reed,  61  Iowa,  166;  47  Am.  Rep.  808;  or  which  changes 
an  instrument  which  was  not  to  draw  interest  to  one  drawing  interest: 
Davis  V.  Henry,  13  Neb.  497;  Draper  v.  Wood,  112  Mass.  315;  17  Am.  Rep. 
92,  and  note  97-106,  where  the  cases  are  collected  and  examined.  See  also 
Dobyns  v.  Rawley,  76  Va.  537,  544;  Balchelder  v.  White,  80  Id.  103;  Hoopes 
V.  Collingwood,  10  Col.  107;  Horn  v.  Newton  City  Bank,  32  Kan.  518;  Savings 
Bank  v.  Shaffer,  9  Neb.  1;  Cronkhite  v.  Neheker,  81  Ind.  319;  42  Am.  Rep. 
127.  The  theory  that  one  who  makes  and  issues  commercial  paper,  properly 
and  carefully  drawn  to  express  the  liability  which  he  intends  to  assume,  is 
•chargeable  with  negligence  on  account  of  the  criminal  act  of  another  in  alter- 
ing it  after  its  issue,  would  render  the  former  a  warrantor  against  such  acts, 
and  such  theory  is  said  to  be  repugnant  to  justice  and  reason:  Ruger,  C.  J., 
in  Crawford  v.   West  Side  Bank,  100  N.  Y.  50,  55;  53  Am.  Rep.  152. 
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On  the  other  hand,  numerous  authorities  sustain  the  doctrine  that  whea 
the  maker  of  negotiable  paper  leaves  blanks  unfilled,  or  by  some  carelessness 
or  negligence  on  his  part  has  facilitated  the  commission  of  a  fraud  by  those 
into  whose  hands  the  paper  may  come,  he  is  liable  to  an  innocent  purchaser 
for  value  who  takes  it  in  the  usual  course  of  business  before  maturity r 
Garanl  v.  Haddan,  G7  Pa.  St.  83;  5  Am.  Rep.  412;  Browa  v.  Reed,  79  Pa. 
St.  370;  21  Am.  Rep.  75;  Rainholt  v.  Edd>i,  34  Iowa,  440;  11  Am.  Rep.  152;. 
Yocum  v.  SmUh,  63  111.  321;  14  Am.  Rep.  120;  Blahcn  v.  Johnson,  13  Bush 
197;  26  Am.  Rep.  254;  Ahhott  v.  Rose,  62  Me.  194;  16  Am.  Rep.  427;  IIarve>/ 
V.  Smith,  55  III.  224.  And  where  the  makers  of  a  negotiable  note  delivered 
it  to  their  co-maker  in  a  condition  which  enabled  him  to  fill  blank  spaces 
without  changing  the  appearance  of  the  paper  as  a  genuine  instrument,  they 
were  held  liable  thereon  to  a  purchaser  in  good  faith,  notwithstanding  the 
alteration,  upon  the  principle  that  he  who  by  his  carelessuess  has  enabled 
another  to  obtain  the  money  of  an  innocent  person  is  answerable  for  tlie 
loss:  Scotland  County  Nat.  Bank  v.  O'Connel,  23  Mo.  App.  165;  see  also  froik 
Mountain  Bank  v.  Mardock,  62  Mo.  70;  Canon  v.  Grigshy,  116  111.  151;  5j> 
Am.  Rep.  769.  But  the  maker  of  a  negotiable  instrument  is  not  required  to 
execute  it  so  as  to  prevent  the  possibility  of  alteration  in  any  event,  ami 
wliether  ho  exercised  ordinary  care  and  prudence  in  guarding  against  altera- 
tions is  held  to  be  clearly  a  question  of  fact  for  the  jury:  Leas  v.  Walb,  101 
Pa.  St.  57;  47  Am.  Rep.  699;  and  see  Iron  Mountain  Bank  v.  Murdock,  62 
Mo.  70. 

As  regards  the  filling  of  blanks  in  negotiable  paper,  it  is  held  that  ona 
who  signs  or  indorses  a  note  in  blank,  to  be  used  as  a  security,  authorizes 
the  person  to  whom  it  is  delivered  to  fill  the  blanks  in  respects  essential 
to  the  completeness  of  the  note  as  such,  as  bj'  inserting  the  date,  the  amount, 
the  name  of  the  payee,  and  the  place  of  payment;  but  in  the  absence  of  ex- 
press authority  or  consent,  no  authority  can  be  implied  from  the  delivery  to 
insert  a  special  agreement  not  so  essential;  as,  for  instance,  an  agreement 
that,  after  maturity,  the  note  should  draw  a  special  rate  of  interest  greater 
than  the  regular  rate:  Weyerliauser  v.  Dun,  100  N.  Y.  150;  and,  to  the  same 
effect,  see  Anylc  v.  N.  W.  Mat.  L.  Ins.  Co.,  92  U.  S.  330;  McGrath  v.  Clark, 
56  N.  Y.  34;  15  Am.  Rep.  372;  Redlick  v.  Doll,  54  N.  Y.  234;  13  Am.  Rep. 
573;  McCoy  V.  Lockwooil,  71  Ind.  319. 
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149  Akkansap,  TO.J 

Payment  la  not  to  be  Regarded  a.s  Compulsory,  unless  made  to  eman- 
cipate  the  person  or  jjroperty  from  an  actual  and  existing  duress  imposed 
on  it  by  the  party  to  whom  the  money  is  paid.  There  must  be  a  press- 
ing and  controlling  necessity  upon  tlie  party  making  the  payment  to- 
rcn<lcr  it  compulsory  or  involuntary. 

DcMEfw  OF  GooDH  DOE.S  NOT  ExisT  because  of  a  mere  threat  by  a  mortage& 
of  chattels,  with  power  of  sale,  to  use  his  power,  unless  over-paid,  by- 
taking  possession  of  the  mortgaged  property  and  selling  it,  pursuant  t» 
a  provision  in  tlio  mortgage.  And  an  over-payment  made  under  protest 
by  reason  of  such  throat  is  not  compulsory  in  a  legal  sense,  and  th» 
amount  cannot  be  recovered  back. 
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Appeal  from  the  circuit  court  of  Pope  County. 
W.  C.  Ford,  for  the  appellant. 
Jeff  Davis,  for  the  appellee. 

CocKRiLL,  C.  J.  Vick  brought  his  action  against  Shinn  to 
recover  money  which  he  alleged  had  been  received  for  his  use 
and  benefit.  The  dispute  was  abouf  an  over-payment  made 
by  the  plaintiff  to  the  defendant  upon  the  purchase  of  a  lot  of 
corn.  The  corn  bargained  for  was  five  hundred  bushels,  at 
Feventy-five  cents  a  bushel.  The  plaintiff  made  his  note  for 
the  amount,  and  to  secure  payment  executed  a  mortgage  upon 
some  mules  and  wagons  and  a  lot  of  lumber.  Seventy-seven 
bushels  of  the  corn,  as  the  court  finds  from  the  testimony, 
were  never  in  fact  delivered,  but  the  defendant  (Shinn)  in- 
sisted upon  payment  of  the  full  amount  of  the  note  after  it 
fell  due,  and  informed  the  appellant  that  he  would  take  pos- 
session of  the  mortgaged  property  and  sell  it,  in  pursuance  of 
a  provision  of  the  mortgage  authorizing  a  sale  in  case  of  de- 
fault in  payment,  unless  the  full  amount  demanded  was  paid. 
The  case  was  tried  in  the  circuit  court  without  a  jury;  the 
court  found  that  the  payment  was  voluntary,  and  gave  judg- 
ment for  the  defendant.  The  motion  for  a  new  trial  questions 
only  the  adequacy  of  the  proof  to  sustain  the  findings  and 
judgment.  There  is  no  conflict  in  the  proof,  and  the  question 
is  simply.  Was  the  payment  voluntary? 

The  doctrine  established  by  the  authorities  is,  that  "a  pay- 
ment is  not  to  be  regarded  as  compulsory  unless  made  to 
emancipate  the  person  or  property  from  an  actual  and  exist- 
ing duress  imposed  upon  it  by  the  party  to  whom  the  money 
is  paid." 

This  language  of  the  court  of  appeals  of  Maryland  is  quoted 
with  approval  by  the  supreme  court  of  the  United  States: 
Mayor  etc.  of  Baltimore  v.  Lefferman,  4  Gill,  425;  45  Am.  Dec. 
145;  Radich  v.  Hutchins,  95  U.  S.  210. 

The  coercion  produced  by  what  is  sometimes  called  duress 
of  goods  exists,  says  Judge  Cooley,  speaking  for  the  supreme 
court  of  Michigan,  "when  one  is  compelled  to  submit  to  an 
illegal  exaction  in  order  to  obtain  his  goods  from  one  who  has 
them  in  possession,  but  refuses  to  surrender  them  unless  the 
exaction  is  submitted  to":  Ilacldey  v.  Ileadley,  45  Mich.  669. 
The  remedies  afforded  by  the  courts  are  presumed  to  be  in- 
adequate to  the  necessities  of  such  an  occasion,  and  the 
aggrieved  party  is  not  forced  to  submit  to  the  law's  delay,  but 
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raay  pay  the  exaction  and  rely  upon  the  effect  of  this  species 
of  duress  to  get  it  back.  The  coercion  is  effectual  when  pro- 
duced by  menace,  as  well  as  by  actual  duress.  It  is  sufficient, 
say  the  court  in  Radich  v.  Hutchins,  supra,  when  there  is  "somo 
actual  or  threatened  exercise  of  power  possessed,  or  believed 
to  be  possessed,  by  the  party  exacting  or  receiving  the  pay- 
ment over  the  person  or  property  of  another,  from  which  the 
latter  has  no  other  means  of  immediate  relief  than  byniaking 
the  payment."  See,  too,  Burr  v.  Burton,  18  Ark.  233.  It 
will  be  seen  from  this  that  there  must  be  a  pressing  and  con- 
trolling necessity  upon  the  party  making  the  payment  to  ren- 
der it  compulsory  or  involuntary.  The  illegal  demand  must 
bo  accompanied  by  the  apparent  power,  at  least,  to  carry  the 
threat  of  enforcement  into  immediate  execution:  Toivn  of 
Ligonier  v.  Aekervian,  46  Ind.  552;  Brumagivi  v.  Tillinghasty 
18  Cal.  265;  79  Am.  Dec.  176.  When  one  so  holds  the  rod 
that  the  weak  needs  bow  to  it,  the  law  commiserates  the 
submission. 

But  such  is  not  the  present  case.  The  mortgaged  chattels 
were  in  the  debtor's  possession.  There  was  no  circumstance 
or  threat  of  the  use  of  violence  or  force  to  take  them.  The 
debtor  voluntarily  met  his  creditor  in  the  office  of  the  attor- 
neys, who  held  the  note  for  collection,  to  effect  a  settlement. 
He  admitted  a  liability  of  about  three  hundred  dollars,  but 
claimed  a  credit  on  the  note  to  the  extent  of  the  corn  that  Avas 
not  delivered  to  him.  A  small  credit  was  conceded,  but  less 
than  he  contended  for,  and  less  than  the  circuit  court  found 
that  he  was  really  entitled  to.  The  mortgagee  would  not  agree 
to  his  terms  of  settlement,  and  finally  informed  him  that  he 
would  take  possession  of  and  sell  the  mortgaged  property  if 
he  did  not  pay  the  full  amount  demanded.  The  mortgagee's 
attorney  repeated  the  same  thing  to  him.  He  protested 
throughout  that  the  excess  over  the  amount  he  was  willing 
to  pay  was  unjust,  and  that  he  did  not  owe  it,  but  he  agreed 
to  pay  the  whole;  and,  after  having  time  to  arrange  to  raise 
the  money,  caused  it  to  be  paid,  saying  he  did  it  to  protect  his 
property  from  sale,  and  that  he  would  sue  for  and  recover  the 
excess  over  his  just  debt. 

There  was  no  compulsion,  in  a  legal  sense,  in  this.  It  was 
incumbent  upon  the  mortgagee,  before  he  could  effect  a  legal 
sale  of  the  mortgaged  goods,  to  get  possession  of  them,  and 
if  this  could  not  be  done  peacealjly,  he  must  have  resorted  to 
the  action  of  replevin  for  the  purpose.     But  it  is  not  shown 
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that  he  had  the  power  or  opportunity  to  put  his  threat  of  seiz- 
ing the  property  into  execution  against  the  will  of  the  debtor j 
and  a  threat  to  enforce  a  demand  by  suit  is  not  sufficient  tO' 
create  duress  of  goods.  If  there  is  in  fact  a  cause  of  action 
when  the  threat  is  made,  the  plaintiff,  by  bringing  suit,  would 
only  enforce  a  legal  right;  if  there  was  no  cause  of  action,  or 
a  demand  for  more  than  is  due,  the  party  threatened  should, 
exercise  the  ordinary  degree  of  firmness  which  the  law  pre- 
sumes every  man  to  possess,  and  meet  the  issue  of  the  unjust 
suit.  One  cannot  be  heard  to  say  that  he  had  the  law  with 
him,  but  feared  to  meet  his  adversary  in  court.  It  is  onlj' 
when  he  has  no  chance  to  be  heard  that  he  can  pay  under 
protest  and  afterwards  recover:  Marriott  v.  Hampton,  2  Smith's 
Lead.  Cas.,  pt.  1,  455.  By  proper  defense  to  the  action  of 
replevin,  the  plaintiff  could  have  protected  himself  against 
surrendering  his  property  without  paying  more  than  the 
mortgage  debt:  Jones  on  Chattel  Mortgages,  sec.  635.  Having 
chosen  to  make  terms  with  his  creditors  instead  of  pressing 
his  rights,  when  there  was  nothing  to  prevent  him  from  so  do- 
ing, he  could  not  afterwards  change  position  and  complain  that 
the  terms  were  forced  upon  him:  Wald's  Pollock  on  Contracts, 
554.  A  protest  is  of  no  avail,  except  in  case  of  duress  of  some 
sort,  and  then  it  only  tends  to  show  that  the  payment  was  the 
result  of  the  duress:  Springfield  and  Memphis  R'y  v.  Allen,  46 
Ark.  217;  Marriott  v.  Hampton,  supra,  456. 

The  cases  of  Drew  County  v.  Bennett,  43  Ark.  364,  and  Town 
of  Magnolia  v.  Sharman,  46  Id.  858,  do  not  sustain  the  appel- 
lant's position.  The  plaintiff  in  each  of  those  cases  was  en- 
titled to  receive  a  license  to  sell  liquor  and  enjoy  the  privilege- 
it  afforded  upon  payment  of  a  stated  sum,  but  the  officers  in 
authority  refused  in  each  case  to  deliver  the  license  unless  a 
larger  amount  was  paid.  They  paid  the  exactions,  and  were 
permitted  to  recover.  The  decisions  are  distinctly  referable 
to  the  principle  which  permits  a  recovery  in  case  of  an  extor- 
tion laid  as  a  condition  to  the  exercise  of  a  legal  right:  Hack- 
ley  V.  Headly,  supra;  McPherson  v.  Cox,  86  N.  Y.  472. 

Several  text-writers  have  stated  the  rule  to  be  that  when  a 
mortgagee,  with  power  of  sale,  threatens  to  use  his  power  un- 
less over-paid,  the  over-payment  may  be  recovered  in  an  action 
for  money  had  and  received:  2  Wharton  on  Contracts,  sec.  737; 
Jones  on  Mortgages,  sees.  903,  1819.  But  the  broad  statement 
of  the  text  is  not  supported  by  any  adjudicated  case  cited. 
The  case  of  Close  v.  Phipps,  7  Man.  &  G.  585,  49  Eng.  Com.  L. 


so  Driggs's  Bank  v.  Norwood.  [Arkansas, 

585,  is  mainly  relied  upon  to  sustain  the  position.  The  case  is 
raeagerly  reported,  and  in  Chitty's  work  on  contracts  it  is 
placed  in  that  class  of  cases  where  an  exaction  is  submitted 
to  in  order  to  recover  the  possession  of  property,  inasmuch  as 
it  appears  that  the  mortgagee's  agent  refused  to  deliver  up  the 
title  deeds  of  the  mortgaged  property:  2  Chitty  on  Contracts, 
941,  942.  The  opinion,  also,  without  argument,  likens  it  to  a 
cause  of  a  common  carrier  withholding  goods  upon  a  demand 
of  exorbitant  freight  charges.  Besides,  the  case  related  to 
real  estate,  no  act  to  gain  possession  of  which  before  sale  was 
necessary. 

The  court's  finding  of  facts  is  sustained  by  the  evidence, 
find  the  judgment  is  aflSrmed. 

Payment,  when  Compoxsory:  Clajlin  v.  McDonougli,  84  Am.  Dec.  54,  and 
note  57;  Town  of  Ligonier  v.  Ackerman,  15  Am.  Rep.  323;  Chandler  v.  Sanger, 
19  Id.  367. 

Duress,  What  Constitutes:  CUtJlinv.  McDonough,  84  Am.  Dec.  54;  Belot* 
V.  Henderson,  98  Id.  432,  and  cases  collected  in  note  435;  Htlborn  v.  Buck- 
nam,  57  Am.  Rep.  816;  Bush  v.  Brown,  19  Id.  695. 


Driggs's  Bank  v.  Norwood. 

[49  Alabama,  136>] 
Exemption.  —  Injunction  will  not  Issue  to  Restrain  the  Sale  of  Ex- 
empt Property,  although  defendant  was  prevented  from  causes  over 
%vhich  he  had  no  control  from  giving  the  required  notice  of  his  claim  of 
exemption,  and  fding  his  schedule  before  the  day  of  sale.  His  remedy  ia 
by  application  to  the  court  or  judge  to  stay  proceedings  under  the  execu- 
tion until  the  claim  for  exemption  can  be  made  and  determined. 

Bill  for  an  injunction  to  restrain  the  sale  under  execution 
of  property  claimed  as  exempt.  Decree  in  favor  of  complain- 
ant.    Defendant  appealed. 

Atkinso7i  and  Tompkins,  for  the  appellant. 

Mnntgnviery  and  Ilavihy,  for  the  appellee. 

S.MiTH,  J.  Driggs  &  Co.'s  bank  recovered  a  judgment 
against  Norwood  in  the  circuit  court,  and  caused  an  execution 
to  be  levied  on  a  carriage  and  harness.  The  levy  Was  mado 
Fcl)ruary  7,  1881,  and  the  sale  was  advertised  for  the  18th  of 
the  Haiuo  month.  The  property  was  seized  at  the  county  seat; 
and  Norwood,  living  at  the  distance  of  eighteen  miles,  was  not 
apprised  of  such  seizure  until  it  was  too  late  to  give  the  five 
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days'  notice  of  filing  his  schedule  and  claim  of  exemptiona 
■contemplated  by  section  3006  of  Mansfield's  Digest.  He 
thereupon  rushed  into  equity  to  enjoin  the  sale.  His  bill  set 
forth  the  circumstances,  which  prevented  his  claim  from  being 
made  earlier  and  in  the  regular  way.  And  it  alleged  that  the 
value  of  the  property  levied  upon,  together  with  that  of  all 
■other  person'al  property  owned  by  him,  was  not  equal  to  his 
constitutional  exemption. 

A  temporary  injunction  was  awarded,  and  a  restoration  of 
the  property  was  directed, 

A  demurrer  to  the  bill  having  been  overruled,  the  defend- 
ants answered  and  insisted  on  the  lien  acquired  by  their  levy. 
But  the  injunction  was  made  perpetual. 

The  pleadings  and  evidence  show  plainly  enough  that  Nor- 
wood is  entitled  to  claim  this  property  as  exempt  from  exe- 
cution. But  the  statutory  method  for  making  the  claim  is 
exclusive  of  all  others.  In  Settles  v.  Bond,  49  Ark.  114,  we 
decided  that  replevin  would  not  lie  for  the  exempt  property, 
not  because  it  was  in  custodia  legis,  but  because,  until  a  sched- 
ule was  filed,  the  execution  defendant  was  not  pursuing  the 
remedy  pointed  out  by  the  statute. 

Neither  can  a  bill  in  equity  be  allowed  to  restrain  the  sale 
of  chattels  under  execution  unless  it  shows  that  the  plaintiff 
in  such  bill  has  no  other  means  of  stopping  the  sale,  and  that 
by  such  sale  irreparable  damage  will  result  to  him:  Lovette  v. 
Longmire,  14  Ark.  339;  Murphy  \.  Harbison,  29  Id.  340;  Still- 
mil  V.  Oliver,  35  Id.  184;  Jacks  v.  Bigham,  36  Id.  481. 

In  Nichols  v.  Claiborne,  39  Tex.  363,  it  was  held  that  a  sale 
i»f  exempt  property  might  be  restrained  by  the  judgment 
debtor.  But  this  seems  to  be  contrary  to  principle.  And  it 
is  difficult,  if  not  impossible,  to  conceive  of  any  state  of  cir- 
cumstances which  would  call  for  the  interference  of  a. court  of 
equity,  since  adequate  relief  may  generally  be  had,  either  by 
superseding  the  sale  under  statutory  provisions,  or  by  an 
action  at  law:  1  High  on  Injunctions,  sec,  122:  Baxter  v. 
Baxter,  77  N.  C.  118. 

Granting  that  Norwood  was  prevented,  by  causes  over 
which  he  had  no  control,  from  giving  the  required  notice  and 
fiUng  his  schedule  before  the  day  of  sale,  yet  he  had  only  to 
apply  to  the  judge  of  the  circuit  court  —  the  same  judge  who 
granted  the  preliminary  injunction  —  by  petition  setting  forth, 
the  circumstances;  and  if  his  excuse  was  deemed  sufficient, 
it  would  have  been  the  duty  of  the  circuit  judge  to  order  fur- 
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ther  proceedings  under  the  execution  to  be  stayed  until  the 
debtor's  claim  of  exemption  could  be  made  and  determined: 
Mansfield's  Digest,  sec.  2988. 

The  decree  is  reversed,  and  the  bill  dismissed. 


Injunction  against  the  Sale  of  Exemff  Property  under  executioii. 
may  be  considered  with  regard,  —  1.  To  real;  and  2.  To  personal  estate. 
lloal  estate  has  always  been  treated  as  of  special  value  to  its  owner,  and  tak- 
iug  or  substantially  damaging  it  has  ever  been  regarded  as  an  irreparable 
injury,  the  prevention  of  which  may  be  secured  by  injunction:  Note  to  Dudley 
V.  Iluist,  1  Am.  St.  Rep.  374-379.  The  sale  of  exempt  real  property  under 
execution  is  undoubtedly  void,  and  therefore  does  not  result  in  any  taking  or 
transfer  of  the  property:  Freeman  on  Executions,  sec.  215;  Kendall  v.  Clark, 
70  Am.  Dec.  G91;  Abbott  v.  Cromarlet,  21  Am.  Rep.  457.  It  nevertheless 
creates  a  cloud  upon  the  claimant's  title,  and  may,  on  that  account,  be  en- 
joined: Freeman  on  Executions,  sec.  439;  Tucker  v.  Kenniston,  93  Am.  Dec. 
425.  The  title  to  personal  property  is  rarely  if  ever  set  forth  upon  any  pub- 
lic record,  and  so  far  as  we  are  aware,  it  has  never  been  treated  as  falling 
within  the  rule  that  an  attempted  transfer,  whether  voluntary  or  involun- 
tary, may  be  treated  as  a  cloud  upon  the  title,  and  enjoined  as  such.  One- 
whose  property  is  wrongfully  seized  under  execution  has,  generally,  an  ade- 
quate remedy  by  some  appropriate  action  at  law,  by  means  of  which  he  may, 
at  his  election,  recover  either  the  property  or  its  value;  and  unle?3  there  are 
8ome  special  circumstances  rendering  these  remedies  inadequate,  equity  will 
not  interfere  to  prevent  the  wrongful  Bale  of  property  under  execution:  Free- 
man on  Executions,  sees.  437,  439. 


Arkadelphia  v.  Windham. 

[49  Arkansas,  139.J 
Incorporated  Towns  and  Cities  Owe  Ddty  to  Public  to  Keep  theib 
Streets  in  Repair;  but,  in  the  absence  of  a  statute,  the  town  or  city 
is  not  liable  in  a  civil  action  for  an  injury  resulting  to  a  party  from  a 
neglect  to  keep  them  in  repair. 

AcTio.\  against  the  city  of  Arkadelphia  to  recover  damages 
for  an  injury  to  the  plaintiff's  horse  and  wagon,  sustained 
while  driving  over  a  defective  highway-crossing  within  tlie 
city  limits.  The  defendant's  demurrer  to  the  complaint  was 
overruled,  and  a  jury  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff.  A  motion  for  a  new  trial  being  denied,  the 
defendant  appealed. 

Crawford  and  Crawford,  for  the  appellant. 

Battle,  J.  It  is  the  duty  of  incorporated  towns  and  cities^ 
of  tliis  state  to  keep  their  streets  in  repair;  but  no  statute, 
expressly  or  by  implication,  makes  them  liable  to  a  private 
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action  by  an  injured  party  for  damages  sustained  by  reason 
of  a  failure  to  discharge  the  duty.  In  the  absence  of  such  a 
statute,  are  they  liable  to  a  civil  action  by  an  individual  for 
Buch  damages? 

Upon  this  question  the  authorities  are  not  agreed,  and  difier 
as  to  where  the  weight  of  authority  lies.  But  while  they  differ 
in  this  respect,  they  are  almost  unanimous  in  holding  tha't  au 
action  cannot  be  maintained  against  counties  or  parishes,  un- 
less authorized  by  statute,  for  damages  sustained  through 
their  neglect  to  keep  their  bridges  and  highways  in  repair, 
although  the  duty  of  doing  so  is  clearly  enjoined  upon  them 
by  law,  and  they  have  authority  to  collect  taxes  or  make  ade- 
quate assessments  for  that  purpose.  It  was  so  held  by  this 
court  in  Granger  v.  Pulasli  County,  26  Ark.  37.  The  reason 
of  this  rule  is,  they  are  a  part  of  the  machinery  of  the  state 
government,  and  their  functions  are  wholly  of  a  public  nature, 
and  their  creation  a  matter  of  public  convenience  and  govern- 
mental necessity.  The  reason  for  the  application  being  the 
same,  it  is  dijfficult  to  understand  why  this  rule  does-  not  ap- 
ply, and  should  not  be  enforced  as  to  incorporated  towns  and 
cities  in  respect  to  streets;  for,  like  counties,  they  are  a  part 
of  the  machinery  of  the  state,  and  are  its  auxiliaries  in  the 
important  business  of  municipal  rule  and  internal  adminis- 
tration, and  their  functions  are  almost  wholly  of  a  public 
nature;  like  counties,  their  functions,  rights,  and  privileges 
are  under  the  control  of  the  legislature,  and  may  be  changed, 
modified,  or  repealed,  as  a  general  rule,  as  the  exigencies  of 
the  public  service  or  the  public  welfare  may  demand;  like 
counties,  they  can  sustain  no  right  or  privilege,  or  their  exist- 
ence, upon  anything  like  a  contract  between  them  and  the 
state,  because  there  is  not  and  cannot  be  any  reciprocity  of 
stipulation,  and  their  objects  and  duties  are  wholly  incom- 
patible with  everything  of  the  nature  of  a  compact.  The  duty 
of  keeping  in  repair  the  public  highways  in  their  respective 
limits  is  imposed  on  both  for  the  benefit  of  the  public,  with- 
out any  consideretion  or  emolument  received  by  either.  Be- 
fore the  incorporation  of  the  town  or  city,  the  county  was 
charged  with  the  duty  of  keeping  its  highways  in  repair. 
"When  the  town  or  city  becomes  incorporated,  that  duty  is 
transferred  to  the  town  or  city,  from  one  governmental  agency 
to  another.  The  object,  purpose,  reason,  and  character  of  the 
duty  are  the  same  in  both  cases.  This  being  true,  there  can 
be  no  reason  why  the  town  or  city  shall  be  any  more  liable  to 
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a  private  action  for  neglect  to  perform  this  duty  than  Iho 
county  previously  was,  unless  the  statute  transferring  the  duty 
clearly  manifests  an  intention  in  the  legislature  to  impose  this 
liability. 

As  said  by  Mr.  Justice  Mclvor,  in  delivering  the  opinion  of 
the  court  in  Young  v.  City  Council  of  Charleston,  20  S.  C.  119, 
47  Am.  Rep.  827:  "  We  find  it  not  only  difficult,  but  absolutely 
impossible,  to  perceive  any  good  reason  why  a  person  who 
sustains  an  injury  by  reason  of  a  defect  in  a  highway  just 
beyond  the  corporate  limits  of  a  city  or  town  has  no  right  of 
action  against  the  public  authorities  charged  with  the  duty  of 
keeping  such  highway  in  repair,  while  such  person  would  have 
a  right  of  action  if  the  injury  he  sustained  had  been  received 
within  the  corporate  limits  of  such  city  or  town. 

"The  duty  of  establishing  and  keeping  in  repair  the  public 
highways,  whether  within  or  without  the  corporate  limits  of  a 
city  or  town,  is  a  public  duty;  and  whether  such  duty  is  im- 
posed upon  one  set  of  public  officers  or  another  cannot  make 
any  difiference  in  this  respect.  The  character  of  the  duty  im- 
posed in  both  cases  is  the  same,  the  result  to  the  injured  party 
of  a  failure  to  perform  such  duty  is  the  same,  and  we  are 
unable  to  see  why  the  liability  should  not  be  the  same.  The 
public  generally,  as  well  as  individuals  composing  the  public, 
have  the  same  and  perhaps  a  greater  interest  in  having  the 
public  highways  outside  as  well  as  those  within  the  limits  of 
incorporated  cities  or  towns  kept  in  good  repair;  for  if  an  in- 
jury should  be  sustained  in  a  remote  or  unfrequented  part  of 
the  public  highway,  the  consequence  might  be  much  more 
serious  than  if  the  same  injury  was  sustained  within  the  cor- 
porate limiis  of  a  city  or  town,  where  relief  could  be  readily 
obtained." 

We  think  the  streets  of  a  town  or  city,  like  all  other  roads, 
are  public  highways;  that  the  duty  of  keeping  them  in  repair 
is  a  duty  to  tlie  public,  not  to  private  individuals,  and  that  no 
civil  action  arises  from  an  injury  resulting  from  a  neglect  to 
keep  them  in  repair.  In  the  absence  of  a  statute,  there  is  no 
difference  between  the  liability  of  an  incorporated  town  or 
city  and  a  county  in  such  cases.  Such  a  distinction  would  be 
contrary  to  every  principle  of  fairness,  reason,  and  justice. 
We  are  sustained  in  our  view  by  the  following  among  other 
authorities:  IHll  v.  /Jo.s(on,  122  Mass.  357;  23  Am.  Rep.  332; 
Detroit  V.  Blackehij,  21  Mich.  lOG;  Young  v.  Charleston,  20  S.  C. 
110;  Navasota  v.  Pearcc,  40  Tex.  525;  26  Am.  Rep.  279;  Pray 
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V.  Jersey  City,  32  N.  J.  394;  Winhigler  v.  Los  Angeles,  45  Cal. 
36;  Oliver  v.  Worcester,  102  Mass.  499;  3  Am.  Rep.  485; 
Mower  v.  Leicester,  9  Mass.  250;  6  Am.  Dec.  63;  Mitchell  v. 
Rockland,  52  Me.  T:^;  Hyde  v.  Jamaica,  27  Vt.  443;  Detroit  v. 
Putnam,  45  Mich.  2G5;  French  v.  City  of  Boston,  129  Mass. 
592;  37  Am.  Rep.  393.  In  the  first  four  cases  named,  the 
•question  is  so  fully  and  ably  discussed,  and  the  English  and 
American  authorities  so  fully  and  satisfactorily  reviewed,  that 
it  would  be  a  work  of  supererogation  to  attempt  to  add  to  what 
is  there  said. 

The  judgment  of  the  court  below  must  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to  sustain  appellant's 
demurrer  to  the  complaint,  and  for  further  proceedings. 


MuNicrPAL  Corporation,  Liability  of  for  Neglect  to  Repair  Streets: 
■Browning  v.  Springfield,  63  Am.  Dec.  345,  and  note  350-355. 

At  Common  Law,  No  Private  Action  Lies  against  Town  for  Injury 
^Sustained  through  Any  Defect  in  Highway:  Barry  v.  City  of  Lowell, 
85  Am.  Dec.  690,  and  note  692;  nor  against  a  county  or  town  for  an  injury 
by  a  defective  bridge:  White  v.  Commissioners  etc.,  47  Am.  Rep.  534;  Brabham 
T.  Supervisors  etc.,  28  Id.  352;  Wood  v.  Tipton  County,  32  Id.  561;  White  \. 
County  of  Bond,  11  Id.  65;  Tovm  of  Waltham  v.  Kemper,  8  Id.  652;  nor 
against  a  city  for  a  neglect  of  its  general  duty  to  keep  its  streets  in  repair: 
Detroit  v.  Blackeby,  4  Id.  450.  But  see  contra,  Manderschid  v.  Dubuque,  4  Id. 
196. 


Paealeb  V.  Camden. 

[49  Arkansas,  165.] 
Municipal  Corporation  has  No  Power  to  Enact  an  Ordinance  Punish- 
INQ  A3  A  Crime  the  Mere  Presence  in  or  return  to  the  corporate  limits 
of  a  public  prostitute,  although  the  statute  authorizes  such  corporation  to 
pass  ordinances  to  punish  persons  for  lewd  and  lascivious  behavior  in  the 
streets  or  other  public  places,  and  to  suppress  bawdy  and  assignatiou 
houses,  and  indecent  and  disorderly  conduct. 

B.  IF.  Johnson,  for  appellant. 

CocKRiLL,  C.  J.  The  town  ordinance  under  which  the  ap- 
pellant was  convicte.l  is  not  brought  upon  the  record.  There 
is  no  bill  of  exceptions.  It  is  disclosed,  however,  that  the  ap- 
pellant was  tried  upon  the  charge  of  "returning  to  the  town 
of  Camden,  being  a  prostitute";  and  the  finding  of  facts  as 
set  out  in  the  judgment  is  as  follows,  viz.:  "That  on  or  about 
the  twentieth  day  of  May,  1886,  in  said  town  of  Camden, 
-Mounty  of  Ouachita,  state  of  Arkansas,  the  defendant,  Roxio 
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Paralec,  did  return  to  the  town  of  Camden,  being  a  prostitute, 
which  was  in  direct  and  open  violation  of  the  ordinance  of  said 
town."     Upon  this  finding  a  fine  was  adjudged  against  her. 

The  statute  authorizes  the  punishment  under  municipal  or- 
dinances of  lewd  and  lascivious  behavior  in  the  streets  or  other 
public  places,  and  the  suppression  of  indecent  and  disorderly- 
conduct,  but  the  appellant  was  not  found  guilty  of  any  of  the 
offenses  enumerated  in  the  statute,  nor  was  she  accused  of 
any  overt  acts.  The  power  to  suppress  bawdy  and  assigna- 
tion houses  is  also  conferred  upon  municipalities,  and  this  may 
be  effected  by  prohibiting  the  keeping  of  such  places  by  for- 
bidding the  renting  of  premises  for  such  purposes,  by  for- 
bidding lewd  women  to  reside  therein,  and  by  other  like^ 
prohibitions.  But  there  is  no  power  vested  in  the  Camdca 
town  council  to  make  Roxie  Paralee's  mere  presence  in  the 
town  limits  a  crime,  whatever  her  character  for  chastity  may 
1)0.  That  was  in  effect  what  was  decided  in  Buell  v.  State,  45 
Ark.  336.  The  charge  against  the  appellant  is  not  an  offense 
punishable  by  a  municipal  corporation,  and  the  judgment  is 
reversed  and  the  cause  remanded. 


Ordinance  Which  Municipalities  may  lawfully  enact:  See  notes  to  Rob- 
inson V.  Mayor  of  Franklin,  34  Am.  Dec.  627-643,  and  to  Ward  v.  Mayor  of 
Greeneville,  35  Am.  Rep.  702,  703;  St.  Paul  v.  Laidler,  72  Am.  Dec.  89. 


McLain  V.  Bdliner. 

149  Arkansas,  2i8.1 

EgrTTABLE  Estoppel.  —  Party  is  not  Estopped  from  AcQciRrNo  and- 
Enforcing  Title  to  a  lot  by  relinquishing  for  a  valuable  consideration 
hia  claim  of  a  right  to  purchase  such  lot,  and  his  claim  for  improvements 
thereon,  and  advising  his  vendee  to  purchase  the  lot  of  the  owner,  and 
promising  not  to  do  so  himself,  nor  by  seeing  such  vendee  take  posses- 
sion of  and  improve  such  lot,  under  the  mistaken  belief  that  the  vendee 
had  made  a  valid  contract  to  purchase  it  from  the  owner,  if  it  appears 
that  the  vendor  had  in  fact  no  valid  claim  of  right  to  purchase  such  lot, 
that  hia  contract  relinquishing  his  claim  was  oral,  and  there  is  nothing 
to  show  that  at  the  time  he  made  the  representations  and  promises  ho 
intended  to  commit  any  fraud. 

Estoppel  Ahisino  from  Admis-sions  or  Representations  Applies  only 
to  Existing  Rights,  and  does  not  prevent  the  enforcement  of  a  title 
•nbaequently  acquired  from  a  third  person. 

Ejectment  against  Bero  Buliner  and  Sarah  C,  his  wife. 
Judgment  for  defendants.     Plaintiff  appealed. 
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/.  M.  Montgomery,  Oscar  D.  Scott,  and  John  B.  Jones,  for  the 
appellant. 

L.  A.  Byrne,  for  the  appellees. 

J.  "W.  Butler,  Special  Judge.  The  following  statement  ia 
■deemed  sufBcient  to  a  correct  understanding  of  this  case:  — 

On  the  thirty-first  day  of  January,  1878,  James  Ritchie, 
since  deceased,  obtained  from  the  St.  Louis,  Iron  Mountain, 
and  Southern  Railway  Company  a  deed  to  lot  number  five  (5), 
in  block  number  seventy-three  (73),  in  the  town  of  Texar- 
kana,  Arkansas.  Sarah  L.  Buliner,  appellee,  prior  to  the  date 
of  Ritchie's  deed,  had  erected  upon  the  lot  a  two-story  frame 
building,  under  the  claim  that  in  the  year  1876  James  Ritchie 
had  relinquished  to  her  his  right  to  purchase  the  lot,  as  also 
his  claim  for  improvements  made  thereon,  and  had  promised 
that  he  would  not  purchase  it  himself  from  the  owners,  the 
St.  Louis,  Iron  Mountain,  and  Southern  Railway  Company. 
She  further  claimed  that  after  securing  Ritchie's  interest  in 
the  lot,  she  contracted  with  the  local  agent  of  the  railway 
company  at  Texarkana  to  purchase  it,  and  immediately 
thereafter  began  to  build  upon  it.  About  January,  1877,  the 
building  was  completed,  and  she  took  possession  of  the  lot 
and  the  improvements,  without  protest  or  objection  on  the 
part  of  James  Ritchie. 

On  the  24th  of  October,  1878,  Ritchie  brought  an  action  of 
ejectment  in  the  Miller  circuit  court  against  Bero  Buliner, 
and  Sarah  L.  Buliner,  his  wife,  and  others  in  possession  of  the 
property. 

Bero  and  Sarah  L.  filed  an  answer  and  cross-complaint  and 
a  counterclaim  making  the  St.  Louis,  Iron  Mountain,  and 
Southern  Railv^ay  Company  a  party  defendant  to  the  counter- 
claim. The  cause  was  transferred  to  the  equity  docket. 
Ritchie  demurred  to  the  counterclaim.  Pending  the  suit 
Ritchie  died,  and  the  cause  was  revived,  and  proceeded  in  the 
names  of  Lucy  Ritchie,  the  widow,  and  H.  N.  McLain,  the  ad- 
ministrator of  the  deceased.  The  cross-bill  was  dismissed  as 
to  the  St.  Louis,  Iron  Mountain,  and  Southern  Railway  Com- 
pany. 

At  the  July  term,  1885,  the  court  overruled  the  demurrer  to 
the  counterclaim,  and  decreed  that  Ritchie,  in  his  lifetime, 
had  a  preference  right  to  purchase  the  lot  in  controversy  from 
the  St.  Louis,  Iron  Mountain,  and  Southern  Railway  Company, 
the  owner  of  the  lot,  and  that  he  held  a  claim  for  improve- 
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ments  placed  thereon;  that  Ritchie  sold  to  Sarah  L.  Buliner, 
for  a  valuable  consideration,  his  claim  on  the  lot,  and  relin- 
quished to  her  his  right  to  purchase  it  from  tho  railway  com- 
pany; that  the  heirs  and  assignees  of  James  Ritchie  are 
estopped  from  setting  up  the  title  which  he  acquired  to  the  lot 
from  the  railway  company  as  against  Sarah  L.  Buliner;  that 
Lucy  Ritchie  holds  the  title  to  the  lot,  acquired  by  purchase 
from  her  husband,  in  trust  for  the  said  Sarah  L.,  and  that  the 
said  Lucy  Ritchie  make  and  execute  a  deed  conveying  to 
Sarah  L.  Buliner  the  title  to  the  lot.  It  was  further  decreed 
that  Sarah  L.  Buliner  recover  from  the  said  Lucy  Ritchie  the 
Bum  of  one  thousand  dollars  for  the  rental  value  of  the  prop- 
erty during  the  time  she  held  possession. 

Counsel  concede  that  the  issues  involved  in  this  case  ave 
narrowed  down  to  a  single  question,  that  of  an  equitable  es- 
toppel. 

It  is  insisted  for  the  appellees  that  the  title  of  Lucy  Ritchie 
to  the  lot  in  controversy  cannot  be  set  up  against  Sarah  L. 
Buliner,  because  of  certain  promises  made  by  Ritchie,  and 
because  he  had  transferred  to  her  all  claim  and  right  to  the 
lot  for  improvements,  and  had  relinquished  his  right  to  pur- 
chase from  the  railway  company. 

It  therefore  becomes  necessary  to  ascertain  whether  or  not 
the  doctrine  of  equitable  estoppel,  wide  and  varied  in  applica- 
tion as  it  is,  applies  in  this  case.  There  was  no  written  con- 
tract or  agreement  between  Ritchie  and  appellees.  The  case 
must  be  determined  upon  the  promises  and  representations, 
and  the  alleged  parol  relinquishment  of  Ritchie. 

Waiving  the  question  of  the  validity  of  certain  depositions, 
to  which  one  or  the  other  parties,  respectively,  took  excep- 
tions, we  think  the  evidence  establishes  that  the  title  to  the 
lot  in  controversy,  at  the  time  Ritchie  relinquished  his  claim 
to  Sarah  L.  Buliner,  was  in  the  St.  Louis,  Iron  Mountain,  and 
Southern  Railway  Company;  that  Ritchie  represented  he 
had  a  claim  for  improvements  made  on  the  lot,  which  claim 
he  transferred  to  Sarah  L.  Buliner  for  the  consideration  of 
twelve  dollars;  that  Ritchie  advised  Sarah  L.  Buliner  to  pur- 
chase the  lot  and  to  build  upon  it,  representing  that  it  would 
be  a  good  investment;  that  he  could  not  buy  it  himself,  as  he 
had  not  paid  for  the  lot  adjoining,  which  he  occupied.  He 
assured  her  that  he  would  not  purchase  the  lot  himself,  and 
this  promise  he  frequently  reiterated  to  Bero  Buliner,  the  hus- 
band of  said  Sarah  L.,  as  also  to  other  persons. 
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After  Ritchie  had  relinquished  his  claim  to  the  lot,  Sarah  L. 
Buliner,  in  September,  1876,  applied  to  the  local  agent  of  the 
railway  company  at  Texarkana  to  purchase  the  lot.  The 
agent  informed  her  that  the  lot  could  bo  bought  for  two  hun- 
dred dollars,  payable  one  third  in  cash,  one  third  in  twelve 
months,  and  the  remainder  in  eighteen  months.  She  paid  to 
the  local  agent  of  the  company  ten  dollars,  receiving  a  receipt 
as  follows:  — 

"Texarkana,  Arkansas,  September  11,  1876. 

"Received  from  Sarah  L.  Buliner  the  sum  of  ten  dollars,  to 
be  applied  to  first  payment  on  lot  5,  block  73,  said  lot  sold 
Mrs.  Sarah  L.  Buliner  for  the  sum  of  two  hundred  dollars, 
with  the  understanding  that  one  third  of  the  amount  is  to  be 
paid  in  thirty  days.  If  said  payment  is  not  made,  money  re- 
ceived is  to  be  refunded  and  sale  '  null  and  void.' 

[Signed]  "  Charles  E.  Bramble, 

"  Local  Land  Agent  St.  Louis,  I.  M.,  &  S.  R.  Co." 

The  evidence  discloses  that  Bramble,  the  local  agent,  had 
authority  to  receive  applications  for  the  purchase  of  railway 
lands,  but  not  to  effect  sales.  Soon  after  the  payment  of  the 
ten  dollars  to  the  local  agent  of  the  railway  company,  Sarah 
L.  Buliner  took  possession,  and  commenced  building  upon  the 
lot.  James  Ritchie  was  aware  of  the  progress  made  in  the 
construction  of  the  house,  and  assisted  the  appellees  to  move 
into  it  when  it  was  completed.  Sarah  L.  Buliner  made  no  fur- 
ther payment  on  the  lot  until  November,  1877,  when  she  paid 
the  balance  of  the  cash  payment  to  the  local  agent,  for  which 
he  gave  a  receipt  as  follows:  — 

"  Texarkana,  20th  November,  1877. 

"  Received  of  Sarah  L.  Buliner  the  sum  of  $66.66,  the  same 
to  be  applied  as  first  payment  on  lot  5,  in  block  73,  in  the  town 
of  Texarkana,  Arkansas,  said  sale  made  subject  to  the  ap- 
proval of  the  St.  Louis,  Iron  Mountain,  and  Southern  Railway 
Company, 

[Signed]  "Charles  E.  Bramble, 

"Local  Agent  St.  Louis,  Iron  Mountain,  and  Southern  Rail- 
way Co." 

It  is  shown  that  both  Bramble  and  Sarah  L.  Buliner,  at  the 
date  of  this  last  payment,  had  information  that  Ritchie,  a  short 
time  before,  had  contracted  to  purchase  the  lot  from  the  land 
commissioner  of  the  railway  company  at  Little  Rock,  who  it 
appears  had  not  been  notified  of  the  efibrt  made  by  Sarah  L. 


40  McLain  v.  Buliner.  [Arkansas, 

Buliner  in  September,  1876,  to  purchase  the  lot  from  the  local 
agent  at  Texarkana. 

A  witness  for  appellees  testifies  to  a  conversation  had  with 
Ritchie  after  he  had  obtained  the  deed  for  the  lot.  In  this 
conversation  Ritchie  stated  that  he  had  rendered  the  railway- 
company  certain  services,  for  which  the  company  promised  to 
compensate  him.  Ritchie  demanded  that  the  company  should 
give  him  the  lot  now  in  controversy,  and  the  then  land  com- 
missioner of  the  company  promised  that  Ritchie  should  have 
the  privilege  to  purchase  the  lot  for  a  nominal  consideration, 
which  Ritchie  interpreted  to  be  the  sum  of  fifty  dollars.  In 
the  same  conversation  Ritchie  made  complaint,  stating  that 
the  railway  company  did  not  comply  with  the  promise  mado 
to  him;  when  he  purchased  the  lot  he  had  to  pay  more  than 
fifty  dollars  for  it. 

This  is  in  efiect  the  evidence  in  the  case  so  far  as  it  is  rel- 
evant to  the  question  of  an  equitable  estoppel. 

We  do  not  think  it  is  established  that  Ritchie,  at  the  timo 
of  the  alleged  relinquishment  and  representations,  had  any 
preferred  right  or  legal  claim  to  the  lot  in  controversy  which 
could  be  transferred  by  Ritchie,  or  acquired  by  Sarah  L. 
Buliner. 

At  any  time  prior  to  executing  the  deed  to  Ritchie,  the  rail- 
way company  could  have  sold  the  property  to  any  one  desir- 
ing to  purchase,  or  could  have  instituted  proceedings  for  the 
possession  of  the  lot.  The  evidence  does  disclose  that  Ritchie 
urged  Sarah  L.  Buliner  to  buy  the  lot  and  put  improvementa 
upon  it,  that  he  relinquished  to  her  his  claim  for  grading,  and 
promised  not  to  buy  the  lot,  yet,  in  our  opinion,  such  expres- 
sions of  intention  and  advice  were  not  sufficient  to  induce  a 
prudent  person  to  rely  upon  them  to  the  -extent  of  erecting 
valuable  buildings  upon  the  property  to  which  it  was  known 
that  the  advisor  had  no  title. 

There  is  no  evidence  that  at  the  time  Ritchie  made  the 
representations  and  promises  he  intended  to  commit  a  fraud 
upon  the  appellees;  and  it  cannot  be  assumed  that  he  then 
foreknew  that  Sarah  L.  Buliner  would  erect  a  building  upon 
the  lot,  that  she  would  fail  to  secure  the  title,  and  finally,  he 
would  be  enabled  to  purchase  the  lot  for  himself. 

Mr.  Bigelow,  in  his  work  on  estoppel,  4th  edition,  page  597, 
says:  — 

"Under  either  doctrine,  whether  there  be  a  knowledge  or 
not  of  tlie  true  state  of  the  title  to  the  land  in  question,  the 
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estoppel  applies  only  to  rights  existing  in  the  party  at  the 
time  of  the  representation  or  admission,  and  he  will  not  be 
precluded  from  setting  up  a  paramount  title  afterwards  ac- 
<iuired  from  a  third  person." 

Our  attention  has  been  called  to  the  distinction  in  the  rule 
of  estoppel  when  the  conduct  of  the  party  against  whom  the 
■estoppel  is  alleged  should  be  treated  as  a  waiver,  and  not 
as  constituting  a  representation.  Bigelow  on  Estoppel,  639, 
etates  that  ''it  should  be  clearly  apprehended  of  the  entire 
■class  of  cases  now  under  consideration  that  the  conduct  of 
the  party  against  whom  the  estoppel  is  alleged,  whether  that 
conduct  be  misleading,  silence,  or  outward  action,  should  bo 
treated  as  a  waiver,  and  not  as  constituting  a  representation. 
Treated  as  a  waiver,  it  is  immaterial  that  the  party  claiming 
the  estoppel  knew  the  facts;  waiver  is  not  only  consistent  with, 
it  is  generally  created  upon,  knowledge  of  all  the  facts  by  both 
parties. 

"Treated  as  a  representation,  the  case  would  fall  under  the 
other  head  of  estoppel  by  conduct,  and  knowledge  by  the  party 
alleging  the  estoppel  would  be  fatal.  This  difference  between 
the  two  estoppels  is  founded  upon  the  difference  in  subject- 
matter,  to  be  seen  in  the  fact  that  in  the  present  case  parties 
are  openly  and  expressly  dealing  with  known  rights;  in  the 
other  case,  a  secret  concealed  right  is  brought  forward  against 
one  who  has  been  led  by  the  party  originally  owning  it  to  be- 
lieve that  one  has  acquired  it.  He  has  not  acted  in  good  faith 
if  he  knew  the  facts." 

Were  it  shown  that  Ritchie,  at  the  time  he  urged  Sarah  L. 
Buliner  to  buy  the  property,  had  any  legal  right  to  the  prop- 
erty which  he  concealed  from  her  knowledge,  or  if  he  had  a 
secret  claim  which  the  railway  company  recognized  in  respect 
to  the  sale  of  the  property,  the  rule  of  estoppel  insisted  upon 
by  appellees'  counsel  would  be  applicable;  but  we  find  no 
6uch  state  of  facts  presented  in  this  case. 

The  decree  of  the  Miller  circuit  court  is  reversed,  the  cross- 
action  of  the  Buliners  is  dismissed,  and  a  judgment  will  be 
-entered  here  in  favor  of  Lucy  Ritchie,  for  the  recovery  of  the 
premises  in  controversy. 


Estoppel  against  the  Assertion  of  Subsequently  Acquired  Titlb 
arises  from  the  making  of  a  warranty  deed  for  the  same  property:  Ih-ull  v. 
Eastman,  37  Am.  Dec.  12G,  and  note  128-130;  Bigelow  on  Estoppel,  332. 

Representations  from  Which  an  Estoppel  may  Arise  must  relate  to 
the  existence  of  some  past  or  present  fact.     Anything  stated  with  respect 
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to  the  future  must  constitute  a  mere  expression  of  opinion,  or  a  promise  to 
do  or  not  to  do  something  in  the  future.  In  either  event,  the  party  making 
the  representation  is  not  estopped  by  it  or  bound  with  respect  to  his  future- 
conduct,  unless  the  representations  are  such  in  form  and  substance  that  they 
must  be  deemed  to  have  become  part  of  a  valid  contract:  Bigelow  on  Estop-^ 
pel,  486;  Turnipseed  v.  Hudson,  19  Am.  Rep.  15;  Langdon  v.  Doud,  10  AUen^ 
433. 


Dixon  v.  Ore. 

[49  Arkansas,  238.] 

Elections  —  Evidence. — Poll-books  and  Tally-sheets  Made  out  and- 
Properly  Certified  by  the  election  officers,  and  the  ballots  themselves, 
are  the  primary  evidence  of  the  result  of  an  election,  but  if  these  are 
lost,  destroyed,  or  stolen,  secondary  evidence  is  admissible. 

Same.  — In  Contested  Election  Case,  Voters  Themselves  may  Tes- 
tify FOR  Whom  They  Voted,  but  cannot  be  compelled  to  do  so  if 
they  choose  to  insist  upon  their  privilege  of  the  secrecy  of  the  ballot. 

Same. — Judges  and  Clerks  Who  Canvass  the  Votes  M-.y  Testify,  ia 
the  absence  of  the  election  returns  and  papers,  to  the  number  of  vote* 
given  to  each  person  who  is  voted  for,  and  spectators  who  were  present 
at  the  official  count,  heard  the  result  announced,  and  inspected  the 
papers  prepared  and  signed  by  the  officers  recording  such  result,  are 
competent  witnesses. 

Appeal  from  the  circuit  court,  Miller  County.  The  opin- 
ion states  the  case. 

Jones  and  Martin,  and  T.  E.  Webber,  for  the  appellant. 
Scott  and  Jones,  for  the  appellee. 

Smith,  J.  At  the  general  election  which  took  place  ii> 
September,  1886,  Dixon  and  Orr  were  opposing  candidates  for 
the  odice  of  sheriff  of  Miller  County.  According  to  the  re 
turns  certified  to  the  county  clerk,  Dixon  received  1,015  votes,^ 
and  Orr  987  votes.  No  return  was,  however,  made  from  Red 
River  township,  the  voting  precinct  of  which  was  at  Garland 
City.  Dixon  received  the  commission,  and  Orr  instituted  hia 
contest  for  the  office.  The  sole  ground  relied  upon  in  his 
notice  of  contest  was  the  suppression  of  the  vote  of  Red  River 
township.  The  judgment,  both  of  the  county  court  and  of 
the  circuit  court,  was  favorable  to  Orr. 

From  the  testimony  of  the  three  judges  of  election  and  the 
two  clerks,  all  of  whom  were  supporters  of  Dixon,  it  appeared 
that  an  election  was  regularly  held  at  Garland  City  on  tlie 
Bixth  day  of  September,  188G;  that  after  the  close  of  the  polla 
at  sunset  the  ballots  were  duly  counted;  that  the  number  of 


May,  1887.]  Dixon  v.  Orr.  45 

votes  received  by  each  candidate  was  certified  under  the  hand 
of  the  judges,  and  attested  by  the  clerks;  and  that  the  ballots, 
together  with  one  of  the  poll-books,  were  sealed  up,  directed 
to  the  county  clerk,  and  delivered  to  one  of  the  judges,  by 
whom  they  were  to  be  taken  to  the  county  clerk.  This  judga 
deposed  that  he  deposited  the  election  papers  in  his  trunk  at 
his  room,  and  that  next  morning  he  discovered  they  had  been 
abstracted. 

The  election  officers  displayed  a  remarkable  deficiency  of 
memory  as  to  the  state  of  the  vote.  None  of  them  seemed  ta 
retain  the  least  recollection  of  the  result.  One  judge  could 
not  even  remember  whether  so  many  as  five  votes  had  been 
polled  at  that  precinct.  But  the  others  stated  that  the  total 
vote  was  about  one  hundred,  or  perhaps  a  little  more. 

The  only  direct  testimony  as  to  the  number  of  votes  cast 
for  sheriff  was  delivered  by  two  colored  men,  who  were  candi- 
dates, respectively,  for  the  oflBces  of  justice  of  the  peace  and 
constable  of  that  township.  They  testified  that  they  were 
present  during  the  entire  count,  seated  not  more  than  eight 
feet  from  the  judges;  that  John  Crocker,  one  of  the  judges, 
took  the  ballots  out  of  the  ballot-box,  one  at  a  time,  and 
called  out,  in  a  distinct  tone  of  voice,  the  names  inscribed  on 
each  ballot;  that  they,  being  interested  for  themselves  as  well 
as  for  the  ticket  upon  which  they  were  running,  kept  an  ac- 
count; that  their  manner  of  keeping  the  tally  was  as  follows: 
Whenever  a  ballot  was  read  they  scored  one  for  the  entire 
Democratic  or  Republican  state  ticket,  accordingly  as  the 
first  name  on  it  was  Simon  P.  Hughes  or  Lafayette  Gregg, 
these  two  being  the  rival  candidates  for  governor;  and  in  like 
manner  scored  one  for  the  Democratic  or  Republican  county 
ticket,  according  to  the  fact  whether  the  ballot  that  was  in  tho^ 
act  of  being  called  was  headed  by  the  Democratic  or  Repu))- 
lican  candidate  for  the  general  assembly;  and  if  there  were 
any  scratches  or  deviations  from  the  straight  party  ticket,  the 
names  of  the  candidates  so  scratched  were  noted  on  the  paper, 
and  an  account  kept  of  the  number  of  scratches,  and  to  whon> 
the  scratched  votes  were  given;  that  the  tallies  so  kept  cor- 
responded with  the  number  of  votes  received  by  each  candi- 
date as  announced  by  the  officers  of  the  election  at  the  close 
of  the  canvass;  that  114  votes  were  polled  at  this  precinct,  of 
which  Dixon  received  twenty-seven  and  Orr  eighty-seven. 

One  of  these  witnesses  further  swore  that  after  the  count 
had  been  finished,  he  stood  behind  the  chair  of  one  of  tli» 
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•clerks  of  election,  who  was  transferring  the  sum  total  of  the 
votes  cast  for  each  candidate  from  the  tally-sheets  to  the  poll- 
books,  and  then  and  there  inspected  the  clerk's  figures,  and 
compared  them  with  his  own,  and  that  these  sums  total  were 
carried  to  the  poll-books,  and  afterwards  certified  by  tho 
judges;  and  that  these  documents  showed  the  result  of  the 
sheriff's  election  to  be  as  above  stated. 

The  evidence  of  these  two  witnesses  was  strenuously  ob- 
jected to,  and  its  competency  is  indeed  the  only  point  worthy 
of  consideration  in  the  case. 

Dixon's  counsel  contend  that,  as  the  witnesses  do  not  pre- 
tend themselves  to  have  read  the  ballots,  nor  to  state  how  each 
voter  voted,  but  only  to  show  the  result  by  the  announcements 
made  in  their  hearing,  and  by  the  footings  made  by  the  clerks, 
their  testimony  is  mere  hearsay,  or  at  the  utmost,  an  attempt 
to  establish,  by  secondary  evidence,  the  contents  of  returns 
which  never  had  any  legal  existence,  not  having  been  actually 
trandmitted  to  the  county  clerk;  and  that  the  best  evidence  of 
the  state  of  the  vote  was  the  testimony  of  the  voters  them- 
selves. 

The  real  inquiry  is,  Who  received  a  majority  of  the  legal 
votes  cast  in  Miller  County  for  the  oflSce  of  sheriff?  Upon  a 
contest,  all  such  votes  must  be  counted,  whether  they  were  re- 
turned or  not:  Const,  of  1874,  art.  3,  sec.  11;  Govan  v.  JacJcsoUy 
32  Ark.  553.  Where  an  election  has  been  legally  held,  and 
fairly  conducted,  nothing  will  justify  the  exclusion  of  the  vote 
of  an  entire  precinct  except  the  impossibility  of  ascertaining 
for  whom  the  majority  of  votes  were  given. 

Now,  the  poll-books  and  tally-sheets,  made  out  and  properly 
certified  by  the  election  officers,  and  the  ballots  themselves, 
are  tlie  primary  evidence  of  the  result  of  an  election.  But  if 
these  are  lost,  destroyed,  or  stolen,  this  does  not  destroy  the 
validity  of  the  count,  but  resort  must  be  had  to  secondary 
evidence. 

The  testimony  of  voters  who  participated  in  the  election, 
upon  the  point  for  whom  their  ballots  were  cast,  is  admissible. 
But  the  secrecy  of  the  ballot  is  established  by  law,  and  a  quali- 
fied elector  cannot  be  compelled  to  disclose  for  whom  he  voted. 
It  is  only  when  he  chooses  to  waive  his  privilege  that  his  evi- 
dence can  be  had:  Cooley  on  Constitutional  Limitations,  762; 
McCreary  on  Elections,  sees.  195,  196,  301,  and  cases  cited. 

The  judges  and  clerks  who  assist  in  the  canvass  of  the  votes 
tnay  certainly  testify,  in  the  absence  of  election  returns  and 
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papers,  to  the  number  of  votes  given  to  each  person  who  ia 
voted  for.  We  are  also  of  opinion  that  spectators  who  were 
present  at  the  count,  heard  the  result  announced,  and  inspected 
the  papers  prepared  and  signed  by  the  officers,  recording  such, 
result,  are  competent  witnesses.  Elections  are  matters  of  gen- 
eral interest,  and  section  2688  of  Mansfield's  Digest  directs 
that  the  result  of  the  canvass  be  publicly  proclaimed  to  the 
people  present. 
Afiirmed. 


Voter's  Intent,  by  What  Evidence  Determined:  Wimmer  v.  Eaton,  2: 
Am.  St.  R«p.  250,  and  note  252;  Clark  v.  Board  of  Commissioners  etc.,  52 
Am.  Rep.  526. 

Contesting  Election. — Evidence  Admissible  to  Show  What  Votes 
ARE  Illegal,  and  for  Whom  They  were  Cast:  People  v.  Pease,  84  Am. 
Dec.  242,  and  note  268-274;  qualified  voter  cannot  be  compelled  to  testify 
for  whom  he  voted,  nor  can  this  fact  be  proved  by  other  testimony:  People  v. 
Cicott,  97  Id.  141. 
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[49  Arkansas,  248.1 
Statute  of  Limitations,  Plea  of,  after  Reversal  on  Appeal.  —  Where 
an  action,  commenced  within  the  one-year  period  of  limitation  applicable 
to  such  actions,  is  brought  in  a  court  having  no  jurisdiction  of  the  sub- 
ject-matter, and  the  plaintifiF  recovers  a  judgment  which  is  affirmed  in  a 
court  having  jurisdiction,  but  on  final  appeal   it  is  vacated,  and  the 
action  dismissed  on  the  ground  of  want  of  jurisdiction  of  the  subject- 
matter,  and  within  one  year  thereafter,  but  more  than  a  year  after  the 
cause  of  action  accrued,  the  plaintiff  brings  a  new  action  for  the  same 
cause  in  a  court  having  jurisdiction,  the  vacation  of  the  judgment  and. 
dismissal  of  the  action  bring  him  within  the  saving  of  the  statute  (Mans- 
field's Ark.  Dig.,  sec.  4497)  declaring  that  "if  any  action  shall  be  com 
menced  within  the  times  respectively  prescribed   in  this  act,  and  the 
plaintiff  therein  suffer  a  nonsuit,  or  after  a  verdict  for  him  the  judgment 
be  arrested,  or  after  judgment  for  him  the  same  be  reversed  on  appeal 
or  writ  of  error,  such  plaintiff  may  commence  a  new  action,  from  time 
to  time,    within   one   year   after   such    nonsuit   suffered   or   judgment 
arrested  or  reversed,"   and  a  plea  of   the   one-year  statute  of   limita- 
tions to  the  second  action  is  bad.     The  words  "suffer  a  nonsuit,"  in  the 
statute  referred  to,  are  not  construed  to  mean  a  nonsuit  as  understood- 
at  common  law  merely,  and  as  the  term  has  sometimes  been  construed - 
in  similar  statutes,  but  it  is  made  to  include  a  voluntary  dismissal  by 
the  plaintiff. 

Appeal  from  the  circuit  court.  Drew  County.     The  opinion 
Btates  the  case. 

G.  W.  Shinn,  for  the  appellant. 
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CocKRiLL,  C.  J.  There  was  a  previous  suit  between  tho 
parties  to  this  record  about  the  same  subject-matter.  It  was 
instituted  before  a  justice  of  the  peace  to  recover  for  damages 
done  to  the  appellee's  horse  by  one  of  the  appellant's  locomo- 
tives. The  appellee  had  a  verdict  and  judgment  before  the 
justice,  and  also  on  appeal  to  the  circuit  court,  for  $125,  the 
amount  claimed  in  the  action.  On  appeal  to  this  court, 
the  judgment  was  vacated  and  the  action  dismissed,  upon  the 
ground  that  the  justice  could  not  entertain  jurisdiction  for  an 
injury  to  personal  property  where  the  amount  in  controversy 
was  more  than  one  hundred  dollars:  See  L.  R.,  M.  R.,  &  T.  K'y 
V.  Manees^  44  Ark.  100.  Within  a  year  after  the  judgment 
«vas  vacated,  but  more  than  a  year  after  the  injury  complained 
©f  was  inflicted,  the  appellee  brought  this  action  in  the  circuit 
court  for  the  same  cause.  The  railroad  company  pleaded  and 
relied  solely  upon  the  statute  of  one  year  as  a  bar  to  tho 
action:  Mansfield's  Dig.,  sec.  5540.  After  an  agreement  by  the 
parties  to  the  facts,  the  cause  was  submitted  to  the  court  with- 
out a  jury.  Judgment  was  rendered  for  the  plaintiff,  the 
court  declaring,  as  a  matter  of  law,  "  that  the  nonsuit  in  the 
supreme  court  saved  the  plaintiff  from  the  limitation." 

Section  4497,  Mansfield's  Digest,  provides  that  "if  any 
action  shall  be  commenced  within  the  times  respectively  pre- 
scribed in  this  act,  and  the  plaintiflf  therein  suffer  a  nonsuit, 
or  after  a  verdict  for  him  the  judgment  be  arrested,  or  after 
judgment  for  him  the  same  be  reversed  on  appeal  or  writ  of 
error,  such  plaintiff  may  commence  a  new  action,  from  time 
to  time,  within  one  year  after  such  nonsuit  suffered  or  judg- 
ment arrested  or  reversed." 

This  provision  comes  from  the  old  Revised  Statutes,  and  it 
is  in  terms  applicable  only  to  actions  limited  "as  prescribed 
in  tliis  act";  yet  as  the  chapter  of  which  it  was  originally  a 
part  contained  the  entire  body  of  the  statute  law  upon  tho 
subject  of  limitations  at  the  time  of  the  revision,  it  was  in- 
tended and  has  always  been  treated  as  a  general  provision 
regulating  the  practice  in  all  cases  not  excepted  from  its 
operation:  See  Walker  v.  Peay,  22  Ark.  111.  The  limitation 
upon  actions  for  injury  t)  goods  or  chattels,  as  regulated  by 
tliat  chapter,  was  three  years  (Mansfield's  Dig.,  sec.  4478,  par. 
3);  but  as  far  as  this  particular  class  of  actions  is  concerned, 
it  was  changed  to  one  year  by  the  act  of  February  3,  1875:  Id., 
sec.  5540.  This  alteration  of  the  law  does  not  take  it  out  of 
the  operation  of  the  provision  above  quoted.     The  question  is, 
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Does  the  plaintiff  bring  himself  within  the  letter  or  the  spirit 
of  the  statute  when  he  shows  that  his  judgment  was  vacated 
in  this  court,  and  his  action  dismissed,  because  the  trial  court 
had  not  jurisdiction  of  the  subject-matter  in  the  first  proceed- 
ing instituted  to  collect  his  demand? 

The  case  of  Mason  v.  Howell,  14  Ark.  199,  seems  to  answer 
the  question  in  the  negative.  There  the  replication  to  tho 
statute  of  limitations  which  the  plaintiff,  according  to  the  old 
practice,  filed  to  the  answer,  alleged  that  the  judgment  in  the 
first  proceeding  was  decided  by  this  court  to  be  null  and  void; 
and  it  was  held  that  a  demurrer  to  it  was  properly  sustained, 
because  it  is  said  a  void  judgment  is  no  judgment,  and  there- 
fore there  was  nothing  to  arrest  or  reverse.  The  case  is  briefly 
reported,  and  it  does  not  set  forth  the  reason  why  the  judgment 
relied  upon  by  the  plaintiff  to  bring  him  within  the  saving 
clause  of  the  statute  was  void.  But  whatever  the  reason  may 
have  been,  to  apply  the  ruling  in  that  case  to  the  facts  of  this 
one  would  violate  the  spirit  of  the  other  decisions  of  this  court 
construing  the  statute.  A  liberal,  and  not  a  close  or  technical, 
meaning  has  been  given  to  its  terms  in  the  other  cases.  Tho 
words  "suffer  a  nonsuit"  have  not  been  construed  to  mean  a 
nonsuit  as  understood  at  common  law  merely,  as  tho  term 
has  sometimes  been  construed  in  similar  statutes:  Holmes  v. 
€.  &  A.  R\j  Co.,  94  111.  439;  2  Greenl.  Ev.,  sec.  432;  but  in 
this  connection,  it  is  made  to  include  a  voluntary  dismissal 
by  the  plaintiff:  State  Bank  v.  Magness,  11  Ark.  343;  Stale 
Bank  v.  Foivler,  14  Id.  159;  Walker  v.  Peay,  22  Id.  103. 

"  It  is  quite  apparent,"  says  Judge  Walker  for  the  court,  in 
State  Bank  v.  Magness,  supra,  "that  the  intention  of  the  framers 
of  the  act  was  to  secure  that  class  of  suitors  from  loss  who, 
from  causes  incident  to  the  administration  of  the  law,  are  com- 
pelled to  abandon  their  present  action,  whether  by  their  own 
act  or  the  act  of  the  court,  when  either  would  leave  them  a 
cause  of  action  yet  undetermined  by  giving  them  a  reasonable 

time  in  which  to  renew  such  action The  remedy  was 

evidently  intended  to  be  co-extensive  with  the  evil,  and  will 
be  BO  held,  unless  some  sensible  reason  to  the  contrary  can  be 
shown." 

This  liberal  and  "equitable  construction,"  as  it  is  there 
termed,  was  reaffirmed  in  the  same  language  in  Walker  v. 
Peay,  supra.  The  case  of  Coffin  v.  Cottle,  16  Pick.  383,  is  there 
cited  and  quoted  from  with  approval.  In  that  case,  it  was  de- 
cided that  where,  on  a  scire  facias  on  a  judgment,  the  judg- 
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ment  was  held  to  be  null  and  void  on  facts  alleged  in  the  plea. 
to  the  scire  facias,  a  second  action  commenced  within  a  year 
might  be  maintained  upon  the  ground  that  such  avoidance- 
had  the  same  legal  effect,  under  a  statute  similar  to  our  own,. 
as  if  the  judgment  had  been  rendered  on  a  writ  of  error,  or 
on  arrest  of  judgment  technically. 

So,  under  the  similar  saving  act  of  James  I.,  c.  16,  when  a 
second  action  was  brought  within  a  year  after  a  judgment  of 
outlawry  had  been  declared  void  on  plea,  it  was  held  to  be^ 
within  the  intent  of  the  statute:  3  Cro.  Car.  294. 

In  Mississippi,  a  judgment  reversed  on  appeal  to  the  su- 
preme court  for  want  of  jurisdiction  in  the  trial  court  was 
ruled  to  be  within  the  literal  terms  as  well  as  the  spirit  and 
intention  of  a  statute  like  our  own;  so  it  was  held  that  the 
reversal  brought  the  plaintiff  within  its  saving  on  the  insti- 
tution of  a  second  suit:  Wcathersly  v.  Weathersly,  31  Miss.  662. 
See,  too,  Woods  v.  Houghton,  1  Gray,  580;  Caldwell  v.  Harding^ 
1  Low.  326;  Smith  v.  McNeal,  lOo'u.  S.  426. 

It  cannot  be  said  to  be  the  policy  of  the  state  to  encourage 
the  citizen  to  take  upon  himself  the  task  or  the  hazard  of  de- 
termining the  validity  of  the  proceedings  of  the  courts.  Sim- 
ple and  expeditious  judicial  remedies  are  provided  to  test 
their  legality.  It  is  not  to  be  presumed  that  the  framers  of 
this  remedial  law,  the  only  object  of  which  was  to  relieve 
meritorious  creditors,  intended  to  invite  the  debtor,  who  had 
gone  through  all  the  forms  of  a  trial  in  his  cause  in  a  judicial 
tribunal,  and  seen  the  result  recorded  in  the  form  and  with 
the  apparent  effect  of  a  binding  judgment  or  decree,  after- 
wards to  take  the  law  into  his  own  hands  and  wholly  disre- 
gard the  court's  proceedings.  That,  we  say,  could  not  have 
been  within  the  contemplation  of  the  legislature.  It  is  more 
in  consonance  with  the  spirit  of  the  legislation  to  presume 
tliat  it  was  anticipated  that  every  defendant  against  whom  an 
apparently  binding  judgment  had  been  rendered  would  seek 
to  avoid  it  by  the  forms  of  law,  as  the  railroad  company  did 
in  this  case,  and  that  when  so  avoided,  the  judgment  should 
be  deemed  arrested  or  reversed,  within  the  meaning  of  the 
act.  To  construe  the  statute  differently  would  not  leave  the 
remedy  co-extensive  with  the  evil  the  court  has  said  it  was  do- 
eigned  to  correct. 

Affirmed.  

.Statutf„s  Givino  Plaixtiff  an  OrroRTUNrrr  of  Brinoino  a  New 
Action,  notwithstanding  the  operation  of  the  statute  of  limitations,  where 
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an  action  brought  within  proper  time  has  resultvid  in  a  judgment  in  his 
favor  which  has  been  reversed,  are  quite  common:  See  Cal.  Code  Civ.  Proc, 
sec.  355.  Cases  construing  these  statutes  are  infrequent,  though  several 
are  cited  in  the  opinion  in  the  principal  case. 


Sannoner  v.  King. 

[49  Arkansas,  299.] 

Exemptions  —  Property  Fraudulently  Transferred. — A  judgment 
debtor  who  fraudulently  transfers  property  to  his  wife,  and  omits  it 
from  a  schedule  of  all  his  property,  is  not  thereby  estopped  from  subse- 
quently claiming  it  as  exempt  from  seizure  under  execution,  where  the 
transferee  asserts  no  claim  to  it. 

Same  —  If  Total  Valuation  of  Judgment  Debtor's  Property,  includ- 
ing property  transferred  to  his  wife  in  fraud  of  his  creditors,  is  less  in 
amount  than  the  law  exempts  from  execution,  the  execution  creditors 
cannot  subject  the  property  in  the  hands  of  the  transferee  to  the  pay- 
ment of  their  debts. 

Debtor's  Right  to  Claim  his  Statutory  Exemption  is  co-extensive  with 
the  creditor's  right  to  seize  and  sell  under  his  execution,  except  in  the 
cases  specifically  excepted  from  the  operation  of  the  law;  and  the  attempt 
to  make  a  fraudulent  conveyance  is  not  one  of  the  excepted  cases. 

Appeal  from  the  circuit  court,  Pulaski  County.  The  opin- 
ion states  the  case. 

Blackwood  and  Williams,  for  the  appellants. 

F.  M.  Fulk,  for  the  appellee. 

CocKRiLL,  C.  J.  Upon  the  issue  of  an  execution  against 
him,  King  filed  a  schedule  of  all  his  property,  and  obtained  a 
supersedeas.  A  few  weeks  afterwards,  another  execution  issued 
upon  the  same  judgment,  and  was  levied  upon  two  mules, 
which  King  asserted  belonged  then,  as  when  he  filed  his 
schedule,  to  his  wife.  She  sued  the  officer  for  the  possession 
of  the  mules.  The  defense  was,  that  they  belonged  to  the  de- 
fendant in  the  execution,  and  had  been  transferred  by  him  to 
his  wife  to  defraud  his  creditors.  The  issue  was  determined 
in  favor  of  the  execution  creditor.  King  filed  a  second  sched- 
ule of  all  his  property,  including  the  two  mules,  the  total 
valuation  of  which  was  less  than  the  amount  the  law  exempts 
from  seizure  under  execution.  The  appellants,  who  are  the 
execution  creditors,  resisted  the  issuance  of  a  second  superse- 
deas, upon  the  ground  that  King  was  estopped  from  claiming 
tiie  mules,  because,  —  1.  He  had  asserted  that  they  were  his 
wife's,  and  had  failed  to  put  them  in  his  first  schedule;  and 
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2.  Because  the  transfer,  though  void  as  to  the  creditors,  was 
binding  upon  King.  The  court  sustained  the  right  of  exemp- 
tion, and  the  creditors  appealed. 

1.  The  doctrine  of  estoppel  has  no  application.  The  appel- 
lant's position  has  been  in  no  ^vise  superinduced  or  affected  by 
the  appellee's  conduct,  and  they  have  not'been  injured  by  it. 
They  are  claiming  no  right  under  or  by  virtue  of  the  sham 
sale,  and  were  not  prejudiced  by  it. 

2.  The  position  that  the  transfer  is  void  as  to  creditors,  but 
binding  between  the  parties,  may  be  admitted;  but  the  con- 
clusion that  the  execution  creditor  shall  have  the  benefit  of 
the  fraudulent  vendee's  bargain,  without  showing  any  privity 
with  her,  does  not  follow.  It  is  of  no  concern  to  the  creditors 
that  the  vendee  may  successfully  assert  title  against  the  ven- 
dor to  the  property  fraudulently  transferred.  She  may  do  so, 
or  she  may  abandon  her  rights  under  the  contract,  without 
injury  in  either  case  to  the  creditors,  if  the  property  can  be 
claimed  by  the  debtor  as  exempt  from  seizure  under  the  ap- 
pellant's execution.  As  between  the  debtor  and  creditor,  in 
case  of  a  fraudulent  conveyance,  the  vendor  is  regarded  as 
the  owner;  and  for  this  reason,  the  creditor  may  subject  the 
property  to  the  payment  of  his  debt.  But  the  debtor's  right 
to  claim  his  exemption  is  co-extensive  with  the  creditor's 
right  to  seize  and  sell  under  his  execution,  except  in  the  cases 
specifically  excepted  from  the  operation  of  the  law.  If  the 
property  is'  not  the  debtor's,  it  cannot  be  taken  in  execution 
against  him.  The  creditor  cannot  claim  against  the  pretended 
sale,  and  at  the  same  time  undertake  to  set  up  a  right  under 
it:  Tracy  v.  Cover,  28  Ohio  St.  Gl.  The  exemption  law  is 
generous  and  humane.  It  applies  to  the  just  and  the  unjust 
alike.  To  strain  the  quality  of  its  mercy,  and  exclude  one 
from  its  operation  because  he  has  attempted  to  defraud  his 
creditors,  would  be  to  ingraft  an  exception  upon  the  law  that 
is  not  written  in  it,  or  found  in  its  spirit:  Duvall  v.  Rollins,  71 
N.  C.  218;  Thompson  on  Homestead  and  Exemption  Laws, 
sees.  425  et  seq.;  Freeman  on  Executions,  sec.  214. 

The  case  of  Carviack  v.  Lovett,  44  Ark.  180,  is  analogous  to 
this.  The  debtor  owned  more  than  IGO  acres  of  land,  —  tho 
maximum  quantity  allowed  for  a  homestead  exemption.  His 
home  was  established  upon  it.  He  conveyed  all  except  the 
forty  acres  al)out  his  house.  The  conveyance  was  set  aside  as 
fraudulent  at  the  suit  of  a  creditor,  but  the  debtor  was  per- 
mitted to  carve  a  homestead  of  100  acres  out  of  the  tract  to 
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suit  himself,  notwithstanding  the  conveyance.  It  was  not  the 
■<5ase  of  a  transfer  of  a  homestead  and  nothing  more,  for  that 
would  have  been  no  fraud  upon  the  creditor:  Stanley  v.  Sny- 
der, 43  Id.  429.  It  was  a  conveyance  of  more  than  the  law 
exempts  from  seizure  and  sale;  and  the  judgment  is  a  broad 
assertion  of  the  debtor's  right  to  select  what  may  be  claimed 
as  exempt  at  the  time  the  creditor  seeks  to  subject  the  prop- 
erty to  the  satisfaction  of  his  demand.  The  debtor  and 
creditor,  there  as  here,  united  in  ignoring  the  fraudulent  con- 
veyance, and  the  grantees  asserted  no  claim  under  it:  See, 
too,  Turner  v.  Vaughan,  33  Id.  454. 
Let  the  judgment  be  affirmed. 

Creditors  cannot  Rely  upon  Any  Question  of  Fraud  in  dealing  with 
exempt  property:  Freelding  v.  Bresnehan,  1  Am.  St.  Rep.  617. 

Husband  whose  Property  is  Less  in  Value  than  Amount  Exempted 
FROM  Execution  may  give  his  wife  a  part:  Burd(je  v.  Bolin,  55  Am.  Rep. 
724;  and  see  CarJiart  v.  Harshaw,  30  Id.  752,  and  note  757. 

Property  Exempt  from  Execution  is  not  Susceptible  of  Fraudulent 
Alienation:  Derley  v.  Weyrich,  30  Am.  Rep.  827;  Freeman  on  Executions, 
•2d  ed.,  sees.  138,  214. 


Little  Eock  Junction  E.  E.  Co.  v.  Woodruff. 

[4'J  Arkansas,  381.] 

Eminent  Domain,  Right  of.  —  Title  to  Land  is  Always  Held  upon 
Implied  Condition  that  it  will  be  surrendered  to  the  government  when 
the  public  necessities  demand  it,  and  when  full  compensation  has  been 
tendered. 

In  Taking  Property  under  Power  of  Eminent  Domain  for  railroad 
purposes,  it  is  none  the  less  a  taking  fo/  and  on  behalf  of  the  state,  be- 
cause it  may  be  done  in  the  name  of  a  corporation. 

•Owner  of  Land  Taken  for  Railroad  Purposes  is  Entitled  to  Re- 
ceive, as  the  measure  of  his  compensation,  the  market  value  of  the  land 
at  the  time  of  its  appropriation;  and  by  market  value  is  meant  the  price 
he  could  obtain  after  reasonable  and  ample  time  taken  to  effect  a  sale. 

Market  Value  of  Property  Taken  for  Railroad  Purposes  is  Usually 
Proved  by  calling  witnesses  and  obtaining  their  opinions;  and  it  is 
competent  for  such  witnesses  to  support  their  estimates  by  describing 
the  property,  giving  its  location,  advantages,  and  surroundings. 

In  Ascertaining  Value  of  Land  Taken  for  Railroad  Purposes,  the 
latitude  allowed  to  the  parties  in  bringing  out  testimony  of  facts  in  sup- 
port of  the  estimates  made  by  witnesses  is  a  matter  largely  in  the  dis- 
cretion of  the  presiding  judge.  The  owner  should,  however,  be  allowed 
to  put  in  evidence  every  fact  concerning  the  property  which  he  would 
naturally  adduce  if  he  were  attempting  to  negotiate  a  private  sale;  and 
opposing  counsel  should  be  allowed  to  make  every  inquiry  touching  the 
prop'  rty  which  an  individual  about  to  buy  it  would  feel  it  to  his  inter- 
est to  make. 
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In  Proceeding  to  Condemn  Site  for  Railroad  Bridge,  It  is  Compe. 
TENT  for  the  owner  of  the  land  to  adduce  evidence  showing  its  superior 
advantages  as  a  bridge  site,  as  affecting  the  question  of  its  market 
value.  , 

Eminent  Domain. — In  Proceeding  to  Condemn  Site  for  Landing  of 
Railroad  Bridge,  Instructions  asked  by  the  plaintiff,  and  refused  by 
the  court,  were  as  follows:  "That  in  considering  the  question  of  the 
value  of  the  property,  the  jury  will  not  award  the  owner  an  amount  for 
damages  based  upon  what  the  railroad  company  may  have  saved  by  tak- 
ing the  land,  but  will  only  allow  as  damages  the  amount  which  the  owner 
may  have  been  damnified  by  the  loss  of  his  property,  and  in  their  esti- 
mate of  loss  they  may  consider  all  the  uses  to  which  a  person  could  have 

devoted  the  property Persons  and  corporations  are  sometimes 

authorized  to  build  railroads  and  take  property  for  that  purpose,  and  in 
fixing  the  value  of  the  property,  the  rule  is,  not  how  much  is  the  land 
worth  to  the  railroad  company,  or  how  much  the  railroad  company  will 
save  by  adopting  a  route  over  the  land  in  controversy,  but  what  is  the 
value  of  the  land  to  the  owner,  considering  all  the  uses  to  which  it  might 
be  devoted  by  him."  These  instructions,  being  erroneous,  were  properly 
refused. 

Practice. — Verdict  will  not  be  Disturbed  as  Excessive,  where  the 
sole  issue  was  one  as  to  value,  peculiarly  within  the  province  of  the  jury 
to  determine,  and  the  verdict  is  supported  by  some  evidence,  not  entirely 
satisfactory,  however,  to  the  appellate  court. 

Appeal  from  the  circuit  court,  Lonoke  County.  The  opin- 
ion states  the  case. 

John  McClure,  for  the  appellant. 
Collins  and  Balch,  for  the  appellees. 

McCain,  Special  Judge.  This  is  a  proceeding  to  condemn  a 
site  for  the  landing  and  approaches  of  a  railroad  bridge  across 
the  Arkansas  River,  at  Little  Rock.  The  land  sought  to  be  con- 
demned embraces  what  is  known  in  the  vicinity  as  the  Point  of 
Rocks.  This  is  a  sort  of  promontory  that  makes  out  into  the 
river,  and  seems  to  have  been  somewhat  inviting  as  a  bridge 
site.  The  only  issue  in  the  court  below  was  as  to  the  value  of 
the  property.  The  estimates  of  the  witnesses  ran  all  the  way 
from  fifteen  hundred  dollars  to  fifty  thousand  dollars.  The 
jury  fixed  the  value  at  twenty  thousand  dollars.  The  rail- 
road company  appealed.  It  is  contended  that  the  court  be- 
low erred  in  admitting  incompetent  testimony,  in  refusing 
certain  instructions  asked  by  appellant,  in  giving  an  instruc- 
tion asked  by  appellees,  against  the  objection  of  appellant, 
and  also  in  refusing  to  set  aside  the  verdict  as  being  excessive 
and  contrary  to  the  evidence. 

The  constitution  of  this  state  declares  "all  railroads  to  be 
public  highways":  Art.  17,  sec.  1. 
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For  the  construction  of  these  highways,  "the  state's  ancient 
Tight  of  eminent  domain  is  conceded":  Art.  2,  sec.  23. 

The  owner  of  the  property  taken  under  this  right  is  entitled 
to  "full  compensation":  Art.  12,  sec.  9. 

The  title  to  land  is  always  held  upon  the  implied  condition 
ihat  it  will  be  surrendered  to  the  government  when  the  public 
necessities  demand,  and  when  full  compensation  has  been  ten- 
dered. The  taking  of  property  under  this  power  has  very 
properly  been  called  a  "compulsory  purchase."  In  this  regard 
it  bears  a  striking  analogy  to  the  king's  ancient  prerogative  of 
purveyance,  which  was  recognized  and  regulated  by  section 
28  of  Magna  Charta.  Under  that  prerogative  the  king  was 
allowed  to  take  certain  personal  property  of  the  subject  when 
his  convenience  and  necessity  demanded,  but  the  same  was 
not  to  be  taken  without  paying  the  fair  value  to  the  owner:  1 
Bla.  Com.  287. 

In  taking  property  under  this  power  of  eminent  domain  for 
railroad  purposes,  it  has  been  the  policy  and  practice  to  pro- 
ceed in  the  name  and  through  the  instrumentality  of  a  corpo- 
ration. The  wisdom  of  this  policy  has  been  questioned,  but 
its  legality  is  beyond  controversy.  It  is  none  the  less,  there- 
fore, a  taking  for  and  on  behalf  of  the  state,  notwithstanding  it 
may  be  done  in  the  name  of  a  corporation. 

What  is  the  measure  of  compensation  which  the  citizen  is 
entitled  to  demand  for  his  property  when  thus  taken?  We 
think  the  general  concurrence  of  authority  is,  that  the  true 
measure  is  the  market  value  of  the  property.  Mr.  Cooley 
eays:  "The  principle  upon  which  the  damages  are  to  be  as- 
sessed is  always  an  important  consideration  in  these  cases; 
and  the  circumstances  of  different  appropriations  are  some- 
times so  peculiar  that  it  has  been  found  somewhat  difficult  to 
establish  a  rule  that  shall  always  be  just  and  equitable.  If 
the  whole  of  a  man's  estate  is  taken,  there  can  generally  be 
little  difficulty  in  fixing  upon  the  measure  of  compensation; 
for  it  is  apparent  that  in  such  cases  he  ought  to  have  the 
"whole  market  value  of  his  premises,  and  he  cannot  reasonably 
demand  more.  The  question  is  reduced  to  one  of  market 
value,  to  be  determined  upon  the  testimony  of  those  who  have 
knowledge  upon  that  subject,  or  whose  business  or  experience 
entitles  their  opinions  to  weight":  Cooley's  Const.  Lim.  565. 

In  Boom  Co.  v.  Patterson,  98  U.  S.  403,  the  court  say:  "The 
inquiry  in  such  cases  must  be.  What  is  the  property  worth  in 
the  market,  viewed  not  merely  with  reference  to  the  uses  to 
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which  it  is  at  the  time  applied,  hut  with  reference  to  the  use» 
to  which  it  is  plainly  adapted." 

A  frequent  source  of  confusion  in  cases  of  condemnation 
is,  that  property  sometimes  seems  to  have  a  value  other  than, 
and  different  from  its  market  value.  Bouvier,  in  his  definition 
of  value,  says:  "  This  term  has  two  different  meanings.  It 
sometimes  expresses  the  utility  of  an  object  and  sometimes 
the  power  of  purchasing  other  goods  with  it.  The  first  may 
be  called  the  value  in  use,  the  latter,  value  in  exchange." 
Webster  recognizes  a  difference  between  "  intrinsic "  and 
"exchangeable"  value:  Webster's  Dictionary,  tit.  Value.  We 
also  read  in  the  law-books  of  the  pretium  affcclionis  which 
sometimes  attaches  to  property  and  is  recognized  by  the 
courts.  This  theory,  that  property  may  have  more  than  one 
value,  does  not  go,  however,  without  dispute.  Judge  Lumpkin, 
in  Harrison  v.  Young,  9  Ga.  359,  says  that  "the  value  of  land 
or  anything  else  is  the  price  it  will  bring  in  the  market." 
Whether  this  theory  of  different  values  is  well  or  ill  founded, 
we  think  that  every  one  who  has  had  experience  in  trying 
condemnation  cases  will  corroborate  us  in  saying  that  such  an 
idea  obtains  to  a  great  extent  among  those  who  are  called  to 
testify  as  to  the  value  of  property.  Many  witnesses  are  never 
prepared  to  answer  as  to  the  value  of  property  until  they  first 
inquire  the  purpose  for  which  it  is  to  be  valued.  We  find 
illustrations  of  this  by  looking  into  the  record  of  the  testimony 
in  this  case. 

There  are  authorities  which  hold  that  the  land-owner  is  not 
restricted  to  the  market  value  of  the  property.  Such  a  doc- 
trine is  announced  in  Robh  v.  Turnpike  Co.,  3  Met.  (Ky)  117, 
where  the  owner  was  allowed  to  recover  more  than  the  market 
value  of  the  property.  We  think,  however,  that  these  cases 
are  exceptional,  and  that  the  general  current  is  the  other  way. 

If  anything  were  wanting  to  satisfy  us  as  to  the  correctness 
of  the  rule  as  we  have  announced  it,  it  is  supplied  by  the  con- 
currence on  this  point  of  the  distinguished  counsel  who  are 
arrayed  against  each  other  in  this  case.  The  following  in- 
struction seems  to  have  been  given  by  his  honor,  the  circuit 
judge,  with  the  approval  of  counsel  on  both  sides:  — 

"  2.  The  owner  is  entitled,  not  simply  to  such  sum  as  the 
property  would  bring  at  forced  sale,  but  to  such  sum  as  the 
property  is  worth  in  the  market,  —  that  is,  to  persons  gen- 
erally,— and  in  ascertaining  the  value,  it  is  not  proper  to  add 
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a  value  to  the  land  because  the  land  is  indispensable  or  neces- 
sary to  the  railroad  company." 

Other  instructions  substantially  to  the  same  effect  were 
given  either  by  the  court  on  its  own  motion  or  at  the  request 
of  the  parties  and  without  objection. 

Since,  then,  the  market  value  is  the  criterion  of  damages, 
we  are  led  to  inquire,  What  is  the  market  value?  The  word 
"market"  conveys  the  idea  of  selling,  and  the  market  value, 
it  would  seem  to  follow,  is  the  selling  value.  It  is  the  price 
which  an  article  will  bring  when  offered  for  sale  in  the  mar- 
ket. It  is  the  highest  price  which  those  having  the  ability  and 
the  occasion  to  buy  are  willing  to  pay.  The  owner,  in  parting 
with  his  property  to  the  state,  is  entitled  to  receive  just  such 
an  amount  as  he  could  obtain  if  he  were  to  go  upon  the  market 
and  offer  the  property  for  sale.  To  give  him  more  than  this 
would  be  to  give  him  more  than  the  market  value,  and  to  give 
him  less  would  not  be  full  compensation.  Of  course,  real 
estate  is  not  like  cotton,  grain,  and  other  commercial  products. 
It  cannot  be  sold  upon  an  hour's  notice.  To  sell  land  at  its 
market  value  sometimes  requires  effort  and  negotiation  for 
some  weeks,  or  even  for  some  months.  And  when  we  say  that 
the  owner  is  entitled  to  receive  the  price  for  which  he  could 
sell  the  property,  we  do  not  mean  the  price  ho  would  realize 
at  a  forced  sale  upon  short  notice,  but  the  price  that  he  could 
obtain  after  reasonable  and  ample  time  such  as  would  ordi- 
narily be  taken  by  an  owner  to  make  sale  of  like  property. 
Yet  it  must  be  the  amount  which  could  have  been  obtained 
for  the  property  with  reference  to  the  market  value  at  the 
time  of  its  appropriation.  One  who  anticipates  an  increase  in 
the  value  of  his  property  may  feel  it  a  hardship  to  surrender  it 
without  receiving  more  than  its  present  market  value,  but  it 
would  be  a  hopeless  task  to  either  measure  or  satisfy  the  an- 
ticipations of  a  sanguine  land-owner.  If  the  market  value  is 
the  price  for  which  the  property  could  be  sold  on  the  market, 
we  are  next  led  to  inquire.  How  is  the  market  value  to  bo 
proven?  This  is  usually  done  by  calling  witnesses  who  are 
familiar  with  the  property,  and  asking  their  opinion  as  to  such 
value. 

Here  is  one  of  the  recognized  exceptions  to  the  general  rule 
that  witnesses  are  to  state  facts,  and  not  to  express  opinions. 
When  the  witness  has  made  his  estimate  as  to  the  market 
value  of  the  property,  it  is  competent  to  support  his  estimate 
by  having  him  describe  the  property,  giving  its  location,  ad- 
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vantages,  and  surroundings,  though  ordinarily  this  would  be 
uncalled  for,  unless  his  estimate  was  attacked  on  his  cross- 
examination;  in  which  case,  the  party  introducing  him  would 
have  ample  opportunity  to  rebut  any  facts  which  might  ap- 
pear to  be  derogatory  to  his  estimate.  How  much  latitude 
should  be  allowed  the  parties  in  the  way  of  bringing  out  in 
the  testimony  collateral,  or  perhaps  we  should  say  cumulative, 
facts,  to  support  the  estimates  made  by  witnesses,  is  a  matter 
that  must  be  left  very  largely  to  the  discretion  of  the  presiding 
judge.  We  would  not  undertake  to  fix  the  limits  of  a  discre- 
tion so  necessary  to  be  exercised.  We  deem  it  proper,  however, 
to  say  that  the  presiding  judge  should  not  suffer  collateral 
issues  to  spring  up  and  multiply,  or  the  jury  to  be  taxed  v/ith 
facts  and  figures  which  could  throw  no  appreciable  light  upon 
the  question  in  hand,  namely,  the  ascertainment  of  the  mar- 
ket value  of  the  property.  As  a  general  guide  to  the  range 
which  the  testimony  should  be  allowed  to  assume,  we  think  it 
safe  to  say  that  the  land-owner  should  be  allowed  to  state,  and 
have  his  witnesses  to  state,  every  fact  concerning  the  property 
which  he  would  naturally  be  disposed  to  adduce  in  order  to 
place  it  in  an  advantageous  light  if  he  were  attempting  to 
negotiate  a  sale  of  it  to  a  private  individual.  On  the  other 
hand,  the  jury  and  the  opposing  counsel,  for  the  information 
of  the  jury,  should  be  allowed  to  make  every  inquiry  touching 
the  property  which  one  about  to  buy  it  would  feel  it  to  his  in- 
terest to  make.  This  is  only  another  way  of  stating  the  rule 
laid  down,  as  follows,  in  Boom  Co.  v.  Patterson,  supra:  "In  de- 
termining tlie  value  of  land  appropriated  for  public  purposes, 
the  same  considerations  are  to  be  regarded  as  in  a  sale  of  prop- 
erty between  private  parties." 

Taking  this  rule  as  a  line  of  departure,  wo  proceed  to  deter- 
mine the  point  —  we  may  say  the  only  point  —  which  counsel 
have  made  the  subject  of  controversy  in  their  briefs;  that  is 
to  say,  whether  it  was  competent  for  appellees  to  adduce  evi- 
dence to  show  the  value  and  advantages  which  the  Point  of 
Rocks  possessed  as  a  bridge  site.  The  counsel  for  appellant 
contends  that  the  fact  that  the  Point  of  Rocks  constitutes  an 
eligible  bridge  site  is  not  properly  admissible  as  an  element  of 
value  in  this  case.  But  inasmuch  as  the  counsel  each  accuse 
the  other  of  misstating  his  contention,  it  will  perhaps  be  safest 
to  allow  the  counsi.'l  for  appellant  to  state  his  position  in  hia 
own  way.     Wo  accordingly  quote  from  his  brief,  as  follows: — ■ 

"We  contend  that,  having  a  special  right  under  the  laws  of 
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Arkansas  to  construct  the  road  which  we  have  constructed, 
and  of  erecting  said  bridge,  and  the  defendants  not  having 
shown  any  such  or  similar  right,  that  the  defendants  cannot 
have  damages  based  upon  a  use  to  which  they  could  not  have 
put  the  property,  but  only  for  being  deprived  of  the  right  to 
devote  the  property  to  such  uses  as  the  law  allows  them  to 
devote  it  to." 

"  If  Woodruff  did  not  have  the  right  to  bridge  the  Arkansas, 
he  has  not  been  deprived  of  anything  but  his  land." 

This  is  asking  us  to  put  fetters  on  the  market  value,  if  it  is 
not  a  proposition  to  discard  it  as  a  criterion  of  damages  alto- 
gether. 

It  can  hardly  be  doubted  that  if  Woodruff  had  gone  upon 
the  market  to  sell  this  property  he  would  not  have  concealed 
the  fact  that  it  possessed  superior  advantages  as  a  bridge  site. 
Now,  if  he  would  not  have  concealed  it  from  a  purchaser,  it 
would  be  unfair  to  him  for  the  court  to  conceal  it  from  the 
jury.  On  the  other  hand,  if  one  had  been  about  to  purchase 
this  property,  he  would  hardly  have  been  so  obtuse  as  to 
overlook  an  element  of  value  so  obvious  as  its  eligibility  for  a 
bridge  site.  Railroad  and  bridge  companies  do  not  condemn 
all  the  land  they  make  use  of  in  their  location.  The  amount 
they  obtain  in  this  way  constitutes  perhaps  a  small  per  cent 
of  what  they  utilize.  They  are  frequently  in  the  market  as 
purchasers,  and  they  are  sometimes  in  a  position  to  dictate 
very  favorable  terms.  We  think  the  probable  demand  that 
there  may  be  for  suburban  land  for  depot  and  bridge  sites  is 
a  recognized  factor  in  the  market  value  of  property  in  some 
cases.  All  that  lends  value  to  anything  that  we  possess  is  the 
fact  that  other  people  want  it,  and  are  willing  to  pay  the  money 
to  get  it.  If  it  were  announced  that  a  point  of  rocks  on  the 
Mississippi  River,  at  Hopefield,  opposite  Memphis,  was  offered 
for  sale  upon  the  market,  it  is  easy  to  predict  that  there  would 
be  no  lack  of  bidders,  and  that  the  price  offered  would  be 
very  much  above  what  the  property  would  be  "  worth  as  a 
piece  of  land."  In  their  anxiety  to  secure  property  so  valu- 
able, bidders  would  hardly  delay  until  they  had  obtained  au- 
thority to  build  a  bridge. 

Of  course  it  does  not  follow  that  because  a  particular  spot  of 
ground  constitutes  a  good  bridge  site  that  it  therefore  has 
great  market  value.  There  may  be  no  reasonable  probability 
that  any  one  will  ever  want  to  build  a  bridge  at  that  point. 
This  probability  is  an  essential  condition  of  value  in  such 
cases. 


5S  Little  Rock  J.  R.  R.  Co.  r.  "Woodruff.     [Arkansas^ 

If  the  market  value  of  the  property  is  the  true  criterion  of 
damage  in  these  cases,  it  also  follows  that  the  uses  to  which 
the  owner  might  apply  the  property  is  a  matter  of  no  signifi- 
cance. "When  we  go  to  buy  property  for  purposes  of  our  own^ 
the  use  to  which  the  vendor  has  applied  it,  or  could  apply  it, 
is  a  matter  of  secondary  consideration.  If,  instead  of  its  salable 
value,  the  owner  was  entitled  to  recover  for  his  property  only 
■what  Bouvier  calls  its  "value  in  use,"  then  the  utility  of  the 
property  to  the  owner  would  become  an  all-important  inquiry. 
But  this,  as  we  have  shown,  is  not  the  criterion. 

The  counsel  for  appellant  cites  very  respectable  authority  to 
support  his  contention,  but  the  decisions  cited  are  in  direct 
conflict  with  the  more  authoritative  cases  of  Boom  Co  v.  Pat- 
terson, supra,  and  Railroad  v.  McGehee,  41  Ark.  207.  To  these 
cases  we  adhere,  understanding  them,  as  we  do,  to  go  no  fur- 
ther than  to  hold  that  the  owner  may  be  allowed  to  show 
every  advantage  that  his  property  possesses,  present  and  pro- 
spective, in  order  that  the  jury  may  satisfactorily  determine 
what  price  it  could  be  sold  for  upon  the  market. 

The  instructions  asked  by  appellant  and  refused  by  the 
court  were  as  follows:  — 

"  No.  3.  That  in  considering  the  question  of  the  value  of 
the  property,  the  jury  will  not  award  the  owner  an  amount  for 
damages  based  upon  what  the  railroad  company  may  have 
saved  by  taking  the  land,  but  will  only  allow  as  damages  the 
amount  which  the  owner  may  have  been  damnified  by  the 
loss  of  his  property,  and  in  their  estimate  of  loss  they  may 
consider  all  the  uses  to  which  a  person  could  have  devoted  tl)e 
property. 

"No.  4.  Persons  or  corporations  are  sometimes  autliorizcd 
to  build  railroads  and  take  property  for  that  purpose,  and  in 
fixing  the  value  of  the  property  the  rule  is,  not  how  much  is 
the  land  worth  to  the  railroad  company,  or  how  much  the  rail- 
road company  will  save  by  adopting  a  route  over  the  land  in 
controversy,  but  what  is  the  value  of  the  land  to  the  owner, 
considering  all  the  uses  to  which  it  might  be  devoted  by  him." 

These  instructions  antagonize,  as  they  were  evidently  in- 
tended to  do,  the  doctrine  which  we  have  announced.  By 
italicizing  the  word  "person,"  in  the  first  of  these  instruc- 
tions, its  obnoxiousness,  which  would  not  otherwise  have 
been  readily  detected,  is  made  apparent.  In  determining  the 
market  value  of  land,  we  must  not  restrict  ourselves  to  what 
persons,  as  distinguished  from  corporations,  would  pay  for  it. 


May,  1887.]     Little  Rock  J.  R.  R.  Co.  v.  Woodruff.  59 

Roth  have  the  right  to  buy,  and  the  possibility  of  their  doing 
BO  should  be  considered.  The  refusal  to  give  these  instruc- 
tions meets  our  approval,  as  does  also  the  giving  of  appellees'^ 
instruction  objected  to  by  appellant. 

It  seems  to  us  that  counsel  for  appellant  magnifies  the  dif- 
ficulty and  overrates  the  importance  of  obtaining  and  owning 
a  bridge  franchise.  Whatever  may  be  the  case  elsewhere,  so 
far  as  Arkansas  is  concerned,  perhaps  the  easiest  and  cheap- 
est part  of  building  a  bridge,  or  a  railroad,  is  obtaining  the 
charter.  The  most  difficult  things  to  obtain  are  the  money 
with  which  to  build,  and  a  rock  upon  which  to  land.  To 
obtain  charters  and  sit  down  with  them  in  the  pathway  of 
advancing  improvements  has  been  a  favorite  way  of  making 
money  by  those  who  are  enterprising  but  impecunious.  This 
practice  has  been  regarded  as  somewhat  disreputable,  but 
we  think  no  one  could  criticise  the  owner  of  a  bridge  site  for 
demanding  all  that  he  could  probably  realize  from  any  one 
who  might  desire  to  purchase  or  utilize  his  property. 

One  or  more  witnesses  for  appellees  were  asked  to  give  the- 
comparative  cost  of  building  bridges  at  different  points  along 
the  river-front  above  and  below  the  Point  of  Rocks,  or  rather, 
to  state  the  difference  in  such  cost.  The  witnesses  were  also 
asked,  "What  is  the  value  of  the  property  for  bridge  pur- 
poses?" It  would  have  been  less  misleading  to  have  asked, 
"What  would  be  saved  by  building  a  bridge  at  this  point  as 
compared  with  other  points  below  or  above?"  or,  "What  were 
the  pecuniary  advantages  offered  by  this  point  for  building  a 
bridge?"  It  is  very  apparent,  however,  from  the  argument,, 
that  the  objection  taken  by  counsel  is  not  the  objection  which 
we  take  to  this  interrogatory.  He  objects  to  any  and  all  testi- 
mony about  a  bridge  site,  while  we  only  criticise  because  we- 
are  disposed  to  suspect  that  counsel  for  appellees  introduced 
the  word  "value"  in  this  connection  as  a  sort  of  covering  for 
the  rather  scant  testimony  with  which  their  case  was  clothed. 
In  fact,  if  there  had  been  an  ample  supply  of  direct  testimony 
as  to  the  market  value,  we  cannot  say  that  the  form  of  this  in- 
terrogatory would  have  called  for  any  animadversion.  We 
think,  however,  that  if  any  mistaken  impression  was  made 
upon  the  minds  of  the  jury  by  this  method  of  examination, 
it  was  efiectually  removed  by  the  emphatic  and  repeated  in- 
junctions contained  in  the  instructions,  to  the  effect  that  the 
market  value  should  be  considered  by  the  jury  as  the  aim  and 
end  of  their  verdict. 
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Not  being  able  to  put  our  finger  upon  any  error  in  tbc  rul- 
ing of  the  court,  we  are  asked  to  review  the  verdict  upon  the 
testimony.  This  is  a  delicate  duty  in  any  case,  and  especially 
eo  in  a  case  where  the  sole  issue  is  one  as  to  value.  This  is  so 
peculiarly  within  the  province  of  the  jury,  it  is  a  matter  in 
which  we  can  act  with  so  little  intelligence  or  satisfaction, 
and  there  is  so  little  of  finality  about  any  judgment  we  could 
render  on  this  point,  that  nothing  but  an  extreme  case  would 
justify  our  interference.  If  there  was  no  evidence  to  support 
the  verdict,  we  would  not  hesitate  to  exert  our  authority  to  set 
it  aside.  It  must  be  very  seldom,  however,  that  the  verdict  is 
entirely  unsupported  by  evidence  in  a  case  where  there  is  but 
a  single  and  simple  issue  submitted  to  the  jury,  as  in  this 
class  of  cases.  The  evidence  is  not  entirely  satisfactory  to  us, 
and  yet  we  think  it  fairly  conduces  to  show  that  the  principal 
thing  which  lent  value  to  the  Point  of  Rocks  was  its  eligibility 
as  a  bridge  site,  and  that  .it  had  been  somewhat  coveted  for 
this  purpose.  If  its  principal  value  consisted  in  its  advan- 
tages for  bridge  purposes,  it  can  hardly  be  claimed  that  tho 
jury  went  beyond  the  estimates  of  the  witnesses. 

As  long  as  witnesses  differ  so  widely  in  their  opinions  as  to 
values,  and  as  long  as  litigants  measure  values  so  entirely  by 
the  standard  of  self-interest,  we  cannot  hope  for  verdicts  that 
Bhall  be  satisfactory  to  both  parties.  The  utmost  to  which  wo 
can  hope  to  attain  is  to  sometimes  reach  a  verdict  that  is  un- 
satisfactory to  both  parties.  This  very  happy  consummation 
seems  to  have  been  accomplished  by  the  first  verdict  of  ten 
thousand  dollars  in  this  case.  The  fact  that  both  parties 
asked  to  have  it  set  aside  was  a  most  potent  reason  for  letting 
it  stand.  The  counsel  for  appellant  sincerely  feels,  no  doubt, 
that  we  would  be  doing  his  client  the  greatest  good  to  set 
aside  this  second  verdict.  The  verdict,  we  must  confess,  does 
some  violence  to  our  own  judgment  in  the  matter,  yet  we  are 
not  at  all  persuaded  that  appellant  would  fare  better  on  an- 
other trial,  and  there  must  be  an  end  to  litigation  some  time. 
We  conclude,  therefore,  to  end  the  present  contention  by  aflfirm- 
ing  the  judgment  below. 

CocKRiLL,  C.  J.,  did  not  sit  in  this  case. 


Rule  for  Estimating  Damages  where  Land  is  Taken  under  Right 
OP  Eminent  Domain  for  railroad  purposes:  Pennsylvania  R.  R.  Co.  v.  Lip- 
pincoil,  2  Am.  St.  Rep.  G18,  ami  cases  collected  ia  iiote  023;  Winona  etc.  R.R. 
Co.  V.  Waldron,  88  Am.  Deo.  100,  and  note  113. 
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Right  to  Exercise  Power  of  Eminent  Domain  in  Behalf  of  Rail- 
roads: Stewart  v.  Supervisors,  1  Am.  Rep.  238;  compare  Hanson  v.  Vernon^ 
1  Id.  215. 

New  Trial,  when  Excessive  Damages  Constitute  Ground  for:  Beg- 
garly V.  Craft,  76  Am.  Dec.  687;  Ross  v.  Innis,  85  Id.  373;  Wooteii  v.  WilkinSy 
99  Id.  456;  Samyer  v.  Hannibal  etc.  R.  R.  Co.,  90  Id.  382;  New  Orleans  etc.. 
R.  R.  Co.  V.  Statham.  97  Td.  478. 


Walker  v.  Shackelford. 

[49  Arkansas,  503.] 

Right  to  Permanent  Occupation  of  Another's  Land  is  an  Easement,. 
which  can  only  be  created  by  a  writing  or  by  prescription,  which  pre- 
supposes a  grant.     Such  right  cannot  be  acquired  by  a  parol  agreemcDt. 

Easement  —  Statute  of  Frauds. — Where  One  Orally  Bargains  for 
THE  Use  of  his  Neighbor's  Wall  for  the  support  of  his  timbers,  in 
erecting  a  building  on  his  adjoining  lot,  agreeing  to  pay  a  certain  sum 
for  the  privilege,  9,nd  he  has  fully  enjoyed  the  use  of  the  wall  while  it 
continued  to  stand,  he  cannot  refuse  to  pay  the  sum  agreed,  on  the 
ground  that  the  contract  was  void  by  the  statute  of  frauds,  since  the 
contract  was  taken  out  of  the  statute  by  its  complete  performance;  or, 
in  such  case,  although  there  could  be  no  recovery  on  the  contract  be- 
cause it  was  within  the  statute  of  frauds,  yet  the  party  could  be  held 
liable  for  the  use  and  occupation  of  the  wall,  and  the  terms  of  the  parol 
demise  be  shown  as  evidence  of  the  damages  recoverable. 

Appeal  from  the  circuit  court,  Jackson  County.  Tne  opin- 
ion states  the  case. 

W.  R.  Coody,  for  the  appellant. 

The  appellee,  pro  se. 

Smith,  J.  Mrs.  Shackelford  had  recovered  judgment  against 
Walker  before  a  justice  of  the  peace  for  the  use  and  occupation 
of  her  brick  wall.  The  cause  having  been  removed,  by  ap- 
peal, to  the  circuit  court,  she  again  prevailed  after  two  suc- 
cessive trials,  and  judgment  was  entered  in  her  favor  for 
$199.20. 

The  parties  had  been  proprietors  of  adjoining  lots,  and  the 
plaintiff  had  erected  a  brick  building  upon  her  lot.  When 
the  defendant  came  to  build,  he  proposed  to  use  her  south  wall 
as  his  north  wall,  thereby  saving  the  expense  of  one  entire 
wall.  This  wall  stood  upon  the  plaintiff's  land,  except  that 
at  one  end  it  projected  slightly  over  upon  the  defendant's  lot, 
and  it  had  been  constructed  at  her  own  expense.  For  the 
privilege  of  resting  his  joists  and  beams  upon  this  wall,  the 
parties  entered  into  a  parol  agreement,  whereby  the  defendant, 
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according  to  the  plaintiff's  testimony,  was  to  pay  Mrs.  Shack- 
elford $250  upon  the  completion  of  his  house.  According  to 
defendant's  version,  he  was  to  pay  her  $225  for  a  half-interest 
in  the  wall,  when  she  perfected  her  title  to  her  lot,  by  clearing 
it  of  a  certain  cloud  or  supposed  defect.  This  was  in  the  sum- 
mer or  early  fall  of  1883.  Walker  enjoyed  the  benefit  of  his 
contract  until  November  17,  1884,  when  the  premises  were 
destroyed  by  fire;  but  he  has  paid  nothing.  Shortly  after  the 
date  mentioned,  the  plaintiff  sold  and  conveyed  her  lot  to  one 
Heller;  and  the  defendant  is  now  the  owner  of  it. 

The  following  direction  was  given  to  the  jury  at  the  in- 
stance of  the  plaintiff:  — 

"While  no  recovery  can  be  had  on  a  contract  for  an  interest 
in  land  not  in  writing,  still  if  the  defendant  took  possession 
ftnd  used  and  occupied  the  same  under  the  contract,  he  would 
be  liable  for  trespass,  and  the  plaintiff  might  waive  the  tort 
and  sue  for  use  and  occupation.  And  if  the  jury  find  that 
defendant  took  possession  of  and  used  the  wall  in  controversy, 
they  may  find  for  plaintiff  the  value  of  such  use  and  occupa- 
tion as  shown  by  proof." 

The  following  prayers  for  the  defendant  were  denied:  — 

"1.  The  plaintiff  claims  $250  for  building,  use,  and  occu- 
pation of  a  partition  wall,  built  by  her  for  the  use  of  herself 
and  defendant,  and  if  the  jury  find  that  the  plaintiff  and  de- 
fendant by  oral  agreement  built  a  partition  wall  upon  tho 
lands  of  each  adjoining,  for  the  use  of  each,  this  is  an  ease- 
ment of  each  in  the  lands  of  the  other,  and  within  the  statute 
of  frauds,  and  the  plaintiff  cannot  recover  on  such  contract, 
and  you  will  find  for  the  defendant. 

"2.  If  you  find  there  was  a  contract  by  which  the  defend- 
ant was  to  pay  for  the  use  of  a  partition  wall  built  by  plaintiff 
on  her  land,  for  the  support  of  his  joists,  and  defendant  did 
use  the  wall  for  that  purpose,  they  will  find  for  the  plaintiff 
the  amount  such  use  was  worth  for  the  time  occupied,  as 
shown  by  tho  proof. 

"3.  If  tho  jury  find  there  was  a  defect  in  tho  title  of  tho 
plaintiff  to  the  lot  in  question,  and  it  was  agreed  by  the  par- 
tics  that  tho  defendant  was  not  to  pay  for  the  use  of  the  wall 
until  title  perfected,  they  will  find  for  the  defendant." 

In  Mc.Lnrncy  v.  Peithjrcw,  3  E.  D.  Smith,  111,  tho  common 
pleas  of  New  York  decided  that  permission  to  insert  beams  in 
a  house  is  nothing  more  than  a  license,  and  hence  a  promise 
to  i)ay  for  such  permission  need  not  be  in  writing.     But  this 
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is  contrary  to  the  weight  of  authority,  both  English  and  Amer- 
ican; according  to  which  a  right  to  a  permanent  occupation 
of  another's  land  cannot  be  acquired  by  a  parol  agreement. 
Such  a  right  is  an  easement  which  can  only  be  created  by  a 
writing,  or  by  prescription,  which  presupposes  a  grant.  It 
<loes  not  mend  the  case  to  call  it  a  license,  for  it  still  amounts 
to  an  interest  in  land:  Cocker  v.  Cowper,  1  Cromp.  M.  &  R. 
418;  Hcwlins  v.  Shippam,  5  Barn.  &  C.  221;  11  Eng.  Com.  L. 
437;  Bryan  v.  Whistler,  8  Barn.  &  C  .288;  15  Eng.  Com.  L.  147; 
Wood  V.  Leadbittery  13  Mees.  &  W.  837;  Wyson  v.  Garland,  19 
Ark.  23;  Cook  v.  Stearns,  11  Mass.  533;  2  Am.  Lead.  Cas., 
5th  cd.,  575,  and  cases  there  collected;  cases  cited  in  note  to 
Hazelton  v.  Putnam,  54  Am.  Dec.  167. 

The  action  for  use  and  occupation  lies  only  by  a  landlord 
against  his  tenant:  Mansfield's  Dig.,  sees.  4167,  4169;  Byrd 
V.  Chase,  10  Ark.  602.  The  court  below  treated  the  transac- 
tion as  a  lease  by  Mrs.  Shackelford  of  so  much  of  her  wall  as 
was  necessary  for  the  defendant's  purpose  during  the  life  of 
the  wall.  This  being  an  uncertain  interest  in  land,  created  by 
parol,  and  not  put  in  writing,  our  statute  seizes  upon  it,  and 
converts  it  into  a  tenancy  from  year  to  year:  Mansfield's  Dig., 
sec.  3380. 

Viewed  in  this  light,  no  recovery  can  be  had  upon  the  ex- 
press contract,  because  that  is  within  the  statute  of  frauds. 
But  the  tenant  is  still  liable  for  the  time  of  his  occupancy,  and 
the  terms  of  the  parol  demise  may  be  shown  as  evidence  of 
the  amount  of  damages  to  be  recovered:  Mansfield's  Dig., 
sec.  4168. 

The  testimony  of  persons  acquainted  with  the  surroundings 
-tended  to  prove  that  the  use  of  the  wall,  for  the  period  it  was 
enjoyed  by  Walker,  was  worth  as  much  as  the  jury  assessed. 

On  the  other  hand,  regarding  Walker  as  the  purchaser  of 
an  interest  in  land,  it  is  claimed  that  the  contract,  being  void, 
no  damages  can  be  given  for  its  breach.  But  here  comes  in 
the  doctrine  of  performance, — not  partial  performance,  which 
probably  has  not  the  effect  to  take  a  case  out  of  the  operation 
of  the  statute,  but  complete  performance.  What  was  it  that 
Walker  bargained  for?  The  use  of  the  wall  for  the  support 
of  his  timbers,  as  long  as  the  wall  should  stand.  This  right 
he  has  enjoyed  as  fully  as  if  Mrs.  Shackelford  had  executed 
to  him  a  formal  conveyance.  Having  accepted  the  benefit  of 
an  act  done  at  his  request,  he  cannot  refuse  to  make  compen- 
sation on  the  ground  that  the  contract  was  invalidated  by  the 
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statute:  1  Smith's  Lead.  Cas.,  8th  Am.  ed.,  pt.  1,  p.  625,  note* 
to  the  case  of  Peter  v.  Compton,  1  Id.  *351;  Bishop  on  Con- 
tracts, enlarged  ed.,  sec.  1235;  Browne  on  Statute  of  Frauds, 
4th  ed.,  sec.  117. 

Upon  this  theory,  the  plaintiff  was  entitled  to  recover  the 
full  amount  of  the  consideration  which  Walker  had  orally- 
promised. 

In  any  aspect  of  the  case,  substantial  justice  has  been  done, 
and  the  judgment  is  affirmed. 

Agreements  respecting  Erection  of  Party-walls,  and  Payment 
THEREFOR:  Block  V.  hJiam,  92  Am.  Dec.  287,  and  note  299-306. 

Easement  can  be  Created  only  by  Deed  or  other  instrument  in  writing, 
or  by  prescripti^jn:  Wynn  v.  Garland,  C8  Am.  Dec.  190;  Huff  v.  McCauley,  91 
Id.  203. 


Caldwell  v.  Hall. 

|49  Arkansas,  503.] 

Mortoaoe.  —  Mortgagee  of  Growing  Crop  may  Advance  What  is 
Fairly  Necessary  to  Prevent  Waste  or  destruction  of  the  security, 
and  may  retain  the  advances  thus  made  out  of  the  proceeds  of  sale  be- 
fore crediting  any  portion  of  his  debt. 

Id. — Without  Consent  of  Mortgagor,  Mortgagee  cannot  Divert 
Proceeds  of  his  mortgage  security  to  any  purpose  other  than  the  ex- 
tinguishment of  the  mortgage  debt. 

Promissory  Note  Outstanding  in  Possession  of  Indorsee  Imports 
jprima  facie  a  present  subsisting  debt,  and  the  burden  of  proof  is  upon 
the  maker  to  establish  the  fact  of  its  payment. 

Payment.  —  Acceptance  by  Creditor  of  Note  of  Third  Person  for  a 
pre-existing  debt  evidenced  by  note  will  not  discharge  the  original  cause 
of  action,  unless  it  is,  by  agreement  of  parties,  taken  in  payment  of  the 
prior  debt.  In  the  absence  of  proof  that  the  second  note  was  taken  in 
discharge  of  the  debt,  it  is  presumed  to  be  held  as  collateral  security 
merely,  and  does  not  affect  the  liability  of  the  parties  to  or  any  security 
for  the  old  note. 

Mortgagee  in  Possession  must  Apply  All  Rents  Collected,  or  which 
could  have  been  collected  by  the  use  of  ordinary  diligence,  to  tlio  dis- 
charge of  the  mortgage  debt,  unless  the  mortgagor  assents  to  a  different 
appropriation. 

Appeal  from  the  circuit   court  in  chancery,  Lee  County^ 
The  opinion  states  the  case. 

Sanders  and  Husbands,  for  the  appellants. 
//.  N.  HuUon,  for  the  appellee. 

Cockrill,  C.  J.     This  is  an  appeal  from  a  decree  canceling 
a  mortgage,  and  enjoining  the  trustee  named  in  the  instru- 
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ment  from  executing  a  power  conferred  upon  him  by  its  terms 
to  sell  the  mortgaged  premises  for  the  purpose  of  paying  off 
the  mortgage  debt.  The  suit  was  brought  by  the  mortgagor 
against  the  trustee  and  beneficiaries  under  the  mortgage.  The 
court  found,  in  substance,  that  the  mortgage  debt  had  been 
paid,  and  decreed  accordingly. 

The  proof  upon  which  the  case  was  heard  was  not  full  nor 
satisfactory  on  either  side.  The  mortgage  is  not  made  a  part 
of  the  record,  and  some  obvious  facts  that  would  render  the 
solution  of  the  questions  presented  easier  are  only  vaguely 
hinted  at  in  the  testimony.  The  case  is  brought  here,  how- 
ever, for  determination,  and  upon  the  whole  we  are  able  to 
gather  about  this  state  of  facts  from  the  conflicting  data  that 
are  given:  — 

Mrs.  Hall,  the  appellee,  was  the  owner  of  a  tract  of  land  in 
Lee  County,  which  she  desired  to  cultivate  in  1880.  To 
enable  her  to  procure  supplies  on  a  credit  to  make  a  crop,  she 
executed  the  mortgage  in  question  upon  the  land  and  the  crop 
to  be  raised  thereon  in  that  year  in  favor  of  a  merchant 
named  Brooks,  to  secure  her  note  for  five  hundred  dollars, 
payable  to  the  merchant's  order  in  the  following  autumn,  and 
delivered  the  note  and  mortgage  to  him  as  security  for  the 
payment  of  the  supply  account  she  was  to  contract.  An  ac- 
count was  thereafter  opened  upon  the  merchant's  books  with 
Mrs.  Hall  and  her  son,  jointly.  No  explanation  is  given  of 
the  son's  connection  with  the  transaction.  It  is  not  con- 
tended, however,  that  Mrs,  Hall's  indebtedness  was  less  than 
the  face  of  the  note,  and  further  than  that  we  need  not  inquire. 
The  lands  produced  a  poor  crop,  and  the  merchant's  account 
exceeded  the  amount  of  the  mortgage  security.  Only  a  par- 
tial payment  was  made  on  the  debt.  The  proof  is  conflicting 
as  to  the  amount  of  this  payment.  On  the  part  of  Mrs.  Hall 
it  is  said  that  eight  heavy  bales  of  cotton,  worth  $250,  were  de- 
livered to  the  mortgagor  to  be  credited  on  the  mortgage  debt; 
but  the  only  witness  who  testified  to  the  fact  does  not  profess 
to  have  delivered  the  cotton  himself,  or  to  have  been  present 
when  it  was  delivered.  On  the  other  hand,  the  merchant  tes- 
tifies that  only  seven  bales  were  delivered  to  him,  and  that  the 
gross  receipts  therefor  were  $227.85.  He  is  positive  in  his 
statement  as  to  the  number  of  bales  received,  and  is  aided  in 
arriving  at  his  conclusion  as  to  the  amount  the  cotton  realized 
by  his  contemporaneous  book -entries  showing  the  date  of  the 
receipt  of  each  bale,  its  weight,  and  the  price  per  pound  real- 
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ized.  These  facts  render  his  statements  as  to  the  amount  and 
value  of  the  cotton  received  more  trustworthy  than  the  state- 
ments in  round  numbers  made  by  the  appellee's  witness.  But 
the  merchant  further  testifies  that  he  paid  for  picking  and 
getting  the  cotton  into  market  the  sum  of  $147.75;  that  the 
net  proceeds  of  the  sale  amounted  to  only  $79.60,  and  that 
this  was  the  amount  for  which  credit  was  given.  The  correct- 
ness of  these  figures  was  not  denied,  and  the  statement  is 
therefore  taken  as  true. 

It  is  a  well-settled  principle  in  equity  that  one  who  has  a 
lien  on  a  growing  crop  may  advance  what  is  fairly  necessary 
to  prevent  the  waste  or  destruction  of  the  security,  and  may 
retain  the  advances  thus  made  out  of  the  proceeds  of  sale  be- 
fore crediting  any  portion  of  his  debt:  Hughes  v.  Johnson,  38 
Ark.  296;  Fry  v.  Ford,  38  Id.  255.  This  appears  to  be  what 
the  merchant  did  in  this  instance. 

There  can  be  no  question  where  the  application  of  this  pay- 
ment of  $79.60  should  be  made.  The  fund  arose  from  a  sale 
by  the  mortgagee,  or  from  the  appropriation  of  the  value  of  a 
part  of  the  mortgage  security;  and  without  the  consent  of  the 
mortgagor,  the  creditor  could  not  divert  it  from  the  partial 
extinguishment  of  the  mortgage  debt:  Turner  v.  Greer,  47 
Ark.  17.  The  nearest  approximation  we  can  make  to  the  date 
of  this  payment  is  January  1,  1881,  and  the  sum  of  $79.60 
should  have  been  credited  on  the  mortgage  as  of  that  date. 
Shortly  after  this  time,  Mrs.  Hall  rented  out  her  lands  for  the 
year  1881  for  the  sum  of  four  hundred  dollars.  The  total  in- 
debtedness to  the  merchant  for  supplies  at  this  time  amounted 
to  fourteen  hundred  dollars.  Mrs.  H.  offered  the  rent  notes 
retained  by  her  to  the  merchant  as  collateral  security  for 
what  she  owed  him.  At  his  suggestion,  these  notes  were  sur- 
rendered by  Mrs.  Hall  to  the  tenants  who  had  executed  them, 
and  a  new  note  for  the  total  amount  of  the  rent  was  taken, 
payable  directly  to  the  merchant,  with  a  view  of  having  the 
tenants  attorn  to  him.  He  afterwards  caused  one  of  the  ten- 
ants to  execute  a  mortgage  in  his  favor  upon  the  crop  to  1)6 
raised  upon  the  land  and  upon  his  farming  implements  and 
stock,  for  the  purpose  of  securing  the  payment  of  the  note,  and 
also  an  account  for  supplies  which  the  merchant  agreed  to 
furnish  the  tenant. 

An  irreconcilable  conflict  arises  at  this  point  in  the  testi- 
mony. Mrs.  Hall's  agent,  who  conducted  this  note  transac- 
tion with  her  merchant,  swears  that  the  merchant  accepted 
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the  note  in  discharge  of  the  balance  due  upon  the  mortga?'^ 
•debt,  and  agreed  to  credit  the  excess  over  that  debt  upon  tho 
unsecured  account.  The  merchant,  with  equal  positiveness. 
denied  that  there  was  such  an  agreement,  and  claimed  that 
the  understanding  was,  that  the  note  was  to  be  held  by  him 
as  security  for  the  unsecured  portion  of  his  account.  No 
•other  witness  to  the  transaction  was  produced. 

No  demand,  however,  appears  to  have  been  made  upon  the 
merchant  for  the  cancellation  or  satisfaction  of  the  mortgage, 
and  the  note  which  it  secured  was  permitted  to  remain  uncan- 
celed in  his  hands;  and  some  time  in  the  year  1881,  long  after 
it  became  due,  it  was  assigned,  along  with  the  rent  note,  to 
appellants,  J.  W.  Caldwell  &  Co.  About  this  time,  the  mer- 
chant failed  in  business,  and  no  longer  had  a  legal  interest  in 
the  matters  in  controversy.  As  Caldwell  &  Co.  took  the  note 
after  dishonor,  they  held  it,  of  course,  subject  to  whatever  in- 
firmities existed  in  it  in  the  hands  of  the  merchant.  The  noto 
itself,  however,  outstanding  in  the  possession  of  the  indorsees, 
imported  prima  facie  a  present  subsisting  debt,  and  the  bur- 
den was  upon  Mrs.  Hall  to  establish  the  fact  of  its  payment. 
Story  on  Promissory  Notes,  sec.  106;  Grant  v.  School  Town  etc., 
71  Ind.  68.     Has  she  done  so? 

It  is  an  established  rule  of  law  that  the  acceptance  by  a 
creditor  of  the  note  of  a  third  person  for  a  pre-existing  debt 
evidenced  by  note  will  not  discharge  the  original  cause  of 
action,  unless  it  is,  by  agreement  of  parties,  taken  in  payment 
of  the  prior  debt:  ATcin  v.  Peters,  45  Ark.  313;  De  Gampert  v. 
Broivn,  28  Id.  166;  Blunt  v.  Williams,  27  Id.  374;  Partee  v. 
Bedford,  51  Miss.  84;  Brown  v.  Olmsted,  50  Cal.  162;  Wilhelm 
•V.  Schmidt,  84  111.  183;   Young  v.  Hihbs,  5  Neb.  433. 

In  the  absence  of  proof  that  the  second  note  is  taken  in 
payment  of  the  first,  it  is  presumed  to  be  held  as  collateral 
security  merely,  and  does  not  affect  the  liability  of  the  parties 
to  or  the  security  of  the  old  note.     Authorities  supra. 

The  evidence  as  to  the  agreement  to  accept  the  second  note 
in  discharge  of  the  first  in  this  case  is  equally  balanced  upon 
the  two  sides,  and  the  legal  presumption  referred  to  must  be 
allowed  to  prevail.  The  proof,  therefore,  fails  to  establish  the 
fact  of  payment.  But  the  evidence  of  the  witness  Isham 
Thomas,  who  was  the  tenant  upon  the  mortgaged  premises  in 
1881,  shows  that  a  part  of  his  crop  and  other  personal  property 
was  devoted  to  the  payment  of  the  mortgage  debt  which  he 
had  contracted  with  Mrs.  Hall's  creditor  Brooks.     What,  if 


68  Caldwell  v.  Hall.  [Arkansas^. 

anything,  was  the  amount  of  the  supply  account  due  Brooks 
which  the  i;iortgage  from  this  witness  secured,  or  what  the 
value  of  the  property  taken  under  the  mortgage  to  satisfy  the 
debt,  the  efidence  does  not  disclose,  and  there  is  nothing  upon 
this  brancn  of  the  case  upon  which  we  can  base  a  decree.  It 
is  apparent,  however,  that,  in  any  event,  the  decree  appealed 
from  is  erroneous,  for  if  the  entire  amount  due  upon  the 
four-hundred-dollar  note  had  been  collected  and  applied  to 
the  discharge  of  the  mortgage  indebtedness,  something  would 
still  be  due  upon  that  score.  Whatever  was  collected,  or 
could  have  been  collected  by  the  use  of  ordinary  diligence, 
upon  this  indebtedness  must  go  to  the  discharge  of  Mrs.  Hall's 
mortgage,  for  the  legal  effect  of  the  arrangement  made  be- 
tween the  mortgagor  and  mortgagee  at  the  time  the  rent  note 
Wa.3  executed  to  the  latter  was  to  place  him  in  possession  of 
.  the  mortgaged  premises  with  power  to  collect  the  rents. 

A  mortgagee  in  possession  must  devote  the  rents  to  the  dis- 
charge of  the  mortgage  debt,  unless  the  debtor  assents  to  a 
different  appropriation.  No  such  assent  is  satisfactorily  shown 
by  the  appellants.  It  does  not  follow,  however,  that  the  mort- 
gagee was  bound  to  devote  everything  that  the  proof  indicates 
that  he  collected  from  Isham  Thomas  to  the  discharge  of 
Mrs.  Hall's  indebtedness.  She  undertook  to  subrogate  him  to 
her  rignts  as  landlord,  —  that  is,  to  her  lien  upon  the  crop  for 
the  security  of  the  rent.  But  he  saw  fit  to  take  a  mortgage 
from  the  tenant  to  secure  the  rent  and  also  a  further  sura 
which  it  was  anticipated  the  tenant  would  owe  him.  The 
mortgage  covered  everything  to  which  the  landlord's  lien 
would  extend,  and  other  property  besides.  But  the  merchant 
could  not  use  the  vantage-ground  that  Mrs.  Ilall  had  given 
him  to  prejudice  her  by  applying  the  mortgaged  property  to 
which  the  landlord's  lien  extended  to  the  satisfaction  of  an- 
other debt.  Mrs.  Hall,  however,  had  no  interest  in  or  lien  on 
the  stock  or  fanning  implements,  and  had  not  put  her  creditor 
in  the  way  of  acquiring  an  interest  in  them.  The  creditor 
may  then  apply  the  proceeds  arising  from  a  sale  thereof  to  the 
satisfaction  of  the  account  due  from  the  tenant,  in  preference 
to  the  rent  note,  without  doing  violence  to  any  right  or  equitv 
of  I\Ir8.  Hall. 

The  decree  must  be  reversed,  and  the  cause  remanded,  with 
instructions  to  ascertain  the  amount  that  should  be  credited 
on  the  rent  note  executed  by  Mrs.  Hall's  tenants  to  her  mort- 
gagee, and  to  credit  this  amount,   together  with  the  sum  of 
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$79.60,  upon  her  mortgage  indebtedness,  and  to  permit  the 
appellants  to  enforce  the  mortgage  for  the  residue. 


MORTGAQEE  IN  POSSESSION  BECOMES  ACCOUNTABLE  FOR  ReNTS  AND  PROm'S, 
and  is  bound  to  apply  the  net  proceeds  in  reduction  of  his  debt:  Harrison  v. 
IVyse,  63  Am.  Dec.  151,  and  note  154.     See  Ilubbell  v.  Moulson,  13  Am.  Rep. 
519. 

Mortgage  of  Growing  Crop,  Validity  of;  Cotten  v.  WiUotighhy,  35 
Am.  Rep.  564;  Kimball  v.  Sattlcy,  45  Id.  614;  Coman  v.  Thompson,  41  Id. 
706. 

Mortgagee  in  Possession,  Duty  to  Keep  Premises  in  Repair:  Bar' 
neit  V.  Nelson,  37  Am.  Rep.  183;  and  see  Deioey  v.  Brownell,  41  Id.  852. 

Taking  Note  for  Pre-existing  Debt  is  not  Payment,  unless  it  be  ex- 
pressly agreed  to  take  the  note  in  payment,  and  run  the  risk  of  its  being 
paid:  Taylor  v.  Connor,  97  Am.  Dec.  419;  and  see  Bunker  v.  Barron,  1  Am. 
St.  Rep.  382,  and  note  288.  But  compare  Smith  v.  Bettijer,  34  Id.  256;  Gib- 
■son  V.  7^0%,  7  Id.  397. 

Duties  and  Liabilities  op  Mortgagee  in  Possession.  —  Ca7-e  Required 
as  to  the  Mortgaged  Property.  —  As  a  general  rule,  the  mortgagee  in  possession 
is  bound  to  the  exercise  of  the  same  care  and  supervision  over  the  mortgaged 
property  that  a  prudent  man  would  exercise  over  his  own:  Benham  v.  Rowc, 
2  Cal.  387;  56  Am.  Dec.  342;  Miller  v.  Lincoln,  6  Gray,  556;  ATosier  v.  Nor- 
ton, 83  111.  519;  Clarh  v.  Finlon,  90  Id.  245.  Ho  must  not  permit  or  commit 
waste:  Youle  v.  Richards,  1  N.  J.  Eq.  534;  23  Am.  Dec.  722;  Onderdonk  v. 
Gray,  19  N.  J.  Eq.  65;  Greer  v.  Turner,  36  Ark.  17;  Daniel  v.  Coke?-,  70  Ala. 
260;  he  is  bound  to  keep  the  premises  in  ordinary  repair:  Barnett  v.  Nelson, 
64  Iowa,  41;  37  Am.  Rep.  183;  McCumber  v.  Oilman,  15  111.  381;  and  he  is 
liable  for  the  willful  or  gross  negligence  of  his  agent:  Montague  v.  Boston  etc. 
R.  R.  Co.,  124  Mass.  242.  It  is  not  only  the  right  but  the  duty  of  the  mort- 
gagee in  possession  to  put  upon  the  premises  all  necessary  and  proper  repairs 
to  prevent  them  from  going  to  waste,  unless  their  condition  is  such  as  would 
make  it  injudicious  to  make  such  repairs:  McCumber  v.  Oilman,  15  111.  381; 
Moshier  v.  Norton,  100  Id.  63;  Hughes  v.  Williams,  12  Ves.  495;  Booth  v.  Balti- 
more Steam  Packet  Co.,  63  Md.  39.  What  are  necessary  and  proper  repairs 
must,  indeed,  depend  upon  the  particular  circumstances  of  each  individual 
case:  Dexter  v.  Arnold,  2  Sum.  126;  Rowell  v.  Jewett,  73  Me.  365;  but  th« 
rule  is  well  established  that  a  mortgagee  in  possession  cannot  burden  tha 
equity  of  redemption  by  any  charges  not  necessary  to  the  preservation  of 
the  property:  Moore  v.  Cable,  1  Johns.  Ch.  385;  costly  and  permanent  im- 
provements further  than  is  necessary  to  keep  the  premises  in  repair,  and  made 
without  the  consent  of  the  mortgagor,  are,  therefore,  unwarranted:  McCar- 
ron  V.  Cassidy,  18  Ark.  34;  ?Hdden  v.  Jordan,  28  Cal.  301;  32  Id.  397;  com- 
pare Hubbell  V.  Moulson,  53  N.  Y.  225;  13  Am.  Rep.  519;  ITcSorley  v.  Larissa, 
100  Mass.  270;  Barnard  v.  Jennison,  27  Mich.  230;  Equitable  Trust  Co.  v.  Fisher, 
106  111.  189;  and  so  of  repairs  which  are  merely  ornamental:  Reed  v.  Reed,  10 
Pick.  398;  Madison  Ave.  Church  v.  Oliver  St.  Church,  9  Jones  &  S.  369;  com- 
pare Morgan  v.  Walbridge,  56  Vt.  405.  The  mortgagee  in  possession  is  not 
liable  for  damages  done  to  the  estate  without  his  knowledge  by  his  tenant, 
provided  the  latter  was  one  to  whom  the  estate  might  properly  be  leased: 
Huhbard  v.  Shaw,  12  Allen,  120;  laor  for  wood  cut  and  used  on  the  premises 
for  fire  wood  and  repairs  by  such  tenant,  he  being  a  tenant  for  years:  Id. ; 
•Onderdonk  v.  Gray,  19  N.  J.  Eq.  05. 
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Lidhility  of  Mortgagee  t-^  Account  for  Uents  and  Profts.  -- A  mortgage© 
who  13  not  in  possession  of  the  mortgaged  premises  is  not  accountable  for  tho 
rents  and  profits  thereof  to  any  one:  Van  Duyne  v.  Skann,  41  N.  J.  Eq.  311; 
but  a  mortgagee  in  possession  of  productive  real  property  is  liable  to  account 
for  net  rents  and  profits:  Comatoch  v.  Michael,  17  Neb.  288;  Bell  v.  Mayor 
etc.,  10  Paige,  73.  He  is,  however,  only  required  to  account  for  the  actual 
receipts  from  the  mortgaged  premises,  less  such  sums  as  he  may  have  paid 
out  for  taxes  and  necessary  repairs  and  improvements,  unless  it  is  showa 
that  more  could  have  been  realized  by  reasonable  diligence:  Mosier  v.  Norton, 
83  111.  519;  Pinneo  v.  Goodspeed,  120  Id.  524;  Toomer  v.  Randolph,  60  Ala. 
356;  Seaver  V.  Durant,  39  Vt.  103;  Booth  v.  Baltimore  Steam  Packet  Co.,  63 
Tsld.  69.  His  liability  thus  to  account  is  based  upon  the  principle  that  he 
stands  in  the  relation  of  a  trustee,  and  the  rents  and  profits  constitute  a  trust 
fund  primarily  applicable  in  payment  of  the  mortgage  debt,  and  a  court  of 
equity  makes  that  application  of  them,  so  soon  as  they  are  received:  Bell  v. 
Mayor  etc.,  10  Paige,  49;  mMell  v.  Moulson,  53  N.  Y.  225;  13  Am.  Rep.  519; 
Dowjis  V.  Hopkins,  65  Ala.  508.  As  a  mortgagee  in  possession,  as  trustee  of 
the  mortgagor,  he  is  liable  for  rents  and  profits  actually  received,  and  for 
waste  wantonly  committed,  or  suffered  through  gross  negligence,  and  may  b» 
made  to  account  therefor,  iinder  a  bill  to  redeem  or  to  foreclose:  Daniel  v. 
Coker,  70  Id.  260;  but  if  he  enters  as  a  trespasser,  or  as  the  tenant  of  the 
mortgagor  or  his  assignee,  whatever  liabilities  he  may  thereby  incur,  they 
cannot  be  enforced  in  equity  under  a  bill  for  an  account  and  redemption:  Id.  ^ 
Onderdonk  v.  Gray,  19  N.  J.  Eq.  65;  Booth  v.  Baltimore  Steam  Packet  Co.,  63 
Md.  £9.  A  mortgagee  in  possession  may,  however,  be  required  to  account  to 
a  subsequent  judgment  creditor  of  the  mortgagor,  who  obtained  his  judgment 
after  the  mortgagee  entered:  Mallalieii  v.   Wickham,  42  Id.  297. 

Ordinarily,  tho  mortgagee  in  possession  would  be  accountable  for  fair 
and  reasonable  rents  and  profits  of  the  mortgaged  estate  from  the  time  of 
actually  entering  into  possession:  Reynolds  v.  Canal  Co.,  30  Wis.  520;  Daniel 
V.  Coker,  70  Ala.  260;  Dela  v.  Stamcood,  62  Me.  574;  and  the  rents  are  to  bo 
estimated  upon  the  value  of  the  property  when  he  took  possession,  and  not 
upon  the  increased  value  arising  from  improvements  made  by  him:  Dozier  v. 
Mitchell,  65  Ala.  511;  Raynor  v.  Raynor,  21  Hun,  36;  Jones  v.  Fletcher,  42 
Ark.  422.  So,  in  the  absence  of  proof  of  negligence  or  want  of  due  dili- 
gence on  the  part  of  tho  mortgagee  to  procure  rent  for  a  tenement  on  the 
mortgaged  premises,  ho  i.3  not  chargeable  with  the  rent:  Donahue  v.  Chase, 
139  Mass.  407;  and,  generally,  if  the  use  of  the  premises  is  valueless,  no 
charge  will  bo  made  against  him  for  rent:  Peugh  v.  Davis,  2  Mackey,  23. 

Tho  mortgagee  in  possession  will  be  allowed,  in  his  accounts,  for  making 
all  reasonable  and  necessary  repairs  for  the  support  of  the  premises,  although 
Buch  repairs  exceed  tho  amounts  of  tho  rents  and  profits:  Reed  v.  Reed,  10 
Pick.  378;  Strong  v.  Blanchard,  4  Allen,  538;  Harpers  Appeal,  64  Pa.  St. 
315;  Booth  V.  Baltimore  Steam  Packet  Co.,  63  Md,  39;  Adkins  v.  Lewis,  5  Or. 
292;  Dewvy  v.  Brownell,  54  Vt.  441;  41  Am.  Rep.  852;  Hosford  v.  Johnson, 
74  Ind.  479.  And  tho  sum  paid  by  a  mortgagee,  upon  taking  possession 
of  the  premises,  for  water  rates  duo  from  tho  mortgagor,  to  prevent  the  sup- 
ply of  water  from  being  cut  off,  was  held  to  bo  properly  chargeable  to  tho 
mortgagor  in  the  mortgagee's  account:  Donahue  v.  Chaste,  139  Mass.  407.  So 
taxes  paid  by  tho  mortgagee  on  the  mortgaged  premises  are  lawful  charges 
in  his  account:  Marshall  v.  Davies,  78  N.  Y.  414;  Sidenberg  v.  Ely,  90  Id.  257; 
43  Am.  Rep.  163;  Ring  v.  Woodruf,  43  Ark.  469;  Walton  v.  Jfollywood,  47 
Mich.  385;  Dozier  v.  Mitchell,  65  Ala.  511.      Ajid  where,  by  tho  terms  of  th» 
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mortgage,  the  mortgagor  is  required  to  pay  the  taxes  as  they  become  due, 
and  keep  the  property  insured,  and  the  mortgagee  takes  possession  for  de- 
fault, he  will  have  the  right  to  keep  the  premises  insured  and  make  the  rents 
pay  for  the  cost  of  insurance  and  the  taxes:  Hai~per\.  Ely,  70  111.  581;  and 
Bee  Carr  V.  Hodge,  130  Mass.  55;  Allen  v.  Waterioion  Ins.  Co.,  132  Id.  480. 
But  insurance  against  fire  is  not  generally  allowed  as  a  charge  on  the  mort- 
gaged premises,  unless  made  so  by  agreement:  Faure  v.  Winans,  1  Hopk.  Ch. 
283;  14  Am.  Dec.  545;  see  King  v.  State  Mutual  Fire  Ins.  Co.,  7  Cush.  1;  54 
Am.  Dec.  683,  and  note  693-700,  wbere  this  subject  is  discussed  at  length. 

The  mortgagee  in  possession  is  not  entitled  to  special  compensation  for  his 
care  in  the  management  of  the  mortgaged  estate:  Clark  v.  Smith,  1  N.  J.  Eq. 
137;  Vanderhaise  v.  Hugues,  13  Id.  410;  Elmer  v.  Loper,  25  Id.  482;  Holla- 
day  V.  Holladay,  13  Or.  523;  Clarh  v.  Robins,  6  Dana,  350;  Moore  v.  Cable,  1 
Johns.  Ch.  388.  It  is  a  charge  which  he  has  voluntarily  taken  upon  himself, 
and  for  which  he  has  no  right  to  seek  compensation  out  of  the  mortgagor: 
Benham  v.  Rowe,  2  Cal.  387,  408.  But  although  he  will  not  be  allowed  com- 
missions for  collecting  rents  himself,  and  looking  after  the  jjroperty,  he  will  be 
allowed  what  he  pays  out  to  an  agent  for  collecting  the  rents:  Harper  v.  Ely, 
70  111.  581.  In  Massachusetts,  the  mortgagee  in  possession  is  allowed  compen- 
sation for  his  services  in  managing  the  property  and  collecting  rents:  Adama 
v.  Brown,  7  Cush.  220,  222;  Genish  v.  Blach,  104  Mass.  400;  Montague  v. 
Boston  etc.  R.  R.  Co.,  124  Id.  242;  so  in  Connecticut:  Waterman  v.  Cia-tis, 
26  Conn.  241;  and  in  New  York  there  is  no  fixed  rule  upon  the  subject, 
being  a  matter  resting  largely  in  the  discretion  of  the  court:  Green  v.  Lamb, 
24  Hun,  87.  But  compare  Blunt  v.  Syms,  40  Id.  56G,  denying  the  right  of 
the  mortgagee  to  compensation  for  his  own  services  in  caring  for  the  mort- 
gaged property.  It  has  been  said  that  as  a  mortgagee  in  possession  can 
receive  no  compensation  for  his  services,  he  shall  not  pay  interest  on  the 
rents  received,  but  that  the  interest  shall  be  set  off  against  the  trouble: 
Breckenridge  v.  Brooks,  2  A.  K.  Marsh.  335;  12  Am.  Dec.  401. 

The  general  declaration,  found  in  many  of  the  decisions,  that  a  mortgagee 
in  possession  is  bound  to  exercise  the  same  care  over  the  property  that  a 
prudent  man  would  exercise  over  his  own,  if  uniformly  applied,  is  liable  to 
work  hardship,  by  compelling  the  mortgagee  to  convert  into  a  burden  that 
which  he  took  as  a  benefit  or  security.  Tlie  position  of  a  mortgagee  and  of 
an  owner  in  fee  differ  very  substantially.  The  former  has  no  permanent 
interest  to  subserve.  The  title  which  he  holds  was  taken  to  secure  the 
payment  of  a  debt,  and  not  with  a  view  of  assuming  an  obligation.  It 
therefore  seems  to  us  that  in  determining  what  are  the  duties  of  a  mortgagee 
in  possession,  his  right  to  obtain  the  payment  of  hia  debt  ought  not  to  be 
ignored,  and  that  he  ought  not  to  be  compelled  to  increase  that  debt  by 
making  advances  out  of  his  own  means.  If  the  premises  are  in  need  of 
repairs,  or  require  other  expenditures  of  money,  the  requisite  expenses 
may  very  properly  be  required  to  bo  paid  out  of  the  proceeds  of  the  mort- 
gaged property  received  by  the  mortgagee;  but  there  is  nothing  in  the 
express  terms,  nor  in  the  ordinary  nature  or  purpose  of  a  contract  of  mort- 
gage, which  imposes  on  the  mortgagee  the  duty  of  supplying  moneys  to 
better  the  condition  of  the  mortgagor's  estate. 
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Clark  and  Nunnally  v.  Gumming  and  Company. 

[77  Georgia,  64.J 
Broker  13  Special  Agent,  and  derives  his  power  and  authority  to  bind  his 
principal  from  the  instructions  the  latter  gives  him.  When  these  are 
definite  to  sell  goods  at  a  specified  price  for  a  certain  time  and  day  only, 
the  broker  is  not  authorized  to  contract  and  sell  the  same  kind  of  goods 
for  his  principal  at  a  different  and  subsequent  time  for  the  same  price. 
His  power  is  limited  by  and  ceases  with  his  instructions,  and  this,  even 
though  it  had  been  usual  in  the  course  of  dealing  between  them  for  the 
broker  to  continue  to  sell  at  the  prices  last  quoted  by  the  principal. 

Action  on  open  account  by  the  appellees  against  the  ap- 
pellants to  recover  a  balance  alleged  to  be  due  on  a  sale  of 
peanuts.  Plea,  general  issue  and  set-off,  alleging  that  on 
January  6,  1883,  they,  the  appellants,  contracted  with  the 
appellees  for  the  purchase  of  peanuts;  that  the  latter  refused 
and  failed  to  comply  with  the  contract;  that  the  price  of  pea- 
nuts advanced,  causing  damage  to  appellants  in  the  amount 
Bued  for.  It  appeared  in  evidence  that  Jones  and  Northern 
were  brokers  in  Atlanta,  Georgia,  for  the  appellees,  doing  busi- 
ness in  North  Carolina;  that  they  sent  to  such  brokers  a  card 
of  quotations,  on  which  appeared  "quv»tations  for  this  day 
only;  prices  subject  to  fluctuations  of  market."  The  price  of 
peanuts  on  the  card  was  five  cents  per  pound.  The  brokers 
received  no  other  quotations,  but  afterwards  agreed  in  writing 
to  sell  appellants  peanuts  at  the  price  mentioned.  The  ap- 
pellees being  telegraphed,  refused  to  fill  the  order,  as  the  price 
of  peanuts  liad  advanced  in  the  mean  time,  but  they  after- 
wards instructed  the  brokers  to  sell  peanuts  at  seven  and  one 
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half  cents  per  pound,  and  they  sold  a  lot  to  appellants  at  the 
latter  price,  but  said  appellants  deducted  the  difference  in 
price  claimed  for  refusal  to  make  the  first  shipment,  and  paid 
the  balance.  It  was  claimed  that  there  existed  a  custom 
among  brokers  to  sell  at  quotations  furnished  until  others 
were  received;  that  this  was  and  had  been  the  mode  of  deal- 
ing between  the  parties,  and  that  the  only  authority  to  sell 
was  that  given  by  the  first  quotations.  As  to  this,  there  was 
a.  conflict  of  evidence.  The  court  instructed  favorably  to  the 
appellees,  and  the  jury  gave  them  a  verdict  for  the  amount 
sued  for.  Motion  for  a  new  trial  was  overruled,  exception 
noted,  and  this  appeal  taken. 

Abbott  and  Gray,  for  the  plaintiffs  in  error. 

A.  E.  Calhoun,  for  the  defendants. 

Blandford,  J.  The  main  and  only  question  in  this  case  is, 
whether  a  broker  can  bind  his  principal  by  a  contract  made 
against  the  express  instructions  and  authority  of  the  princi- 
pal. 

This  court  holds  that  he  cannot  bind  his  principal  under 
the  case  put. 

A  broker  is  a  special  agent,  and  derives  his  power  and 
authority  to  bind  his  principal  from  the  instruction  given  to 
him  by  his  principal:  Code,  sees.  2194,  2196,  2184;  Story  on 
Agency,  32;  1  Esp.  Ill,  113;  32  Md.  169;  60  111.  237.  When 
definite  instructions  are  given  by  the  principal  to  the  broker  to 
sell  goods  for  him  at  a  certain  specified  price  for  a  certain  time 
and  day  only,  this  will  not  authorize  the  broker  to  contract 
and  sell  the  same  kind  of  goods  for  his  principal  at  a  different 
and  subsequent  time  for  the  same  price;  his  power  is  limited 
by  and  ceases  with  his  instructions;  and  this  is  so,  even 
though  it  had  been  usual  in  the  course  of  dealings  between  the 
broker  and  his  principal  for  the  broker  to  continue  to  sell  at 
the  prices  quoted  last  by  the  principal:  32  Md.  179,  180. 

The  court  below  decided  as  we  have  here  held,  aiid  the 
judgment  is  afiirmed. 

Brokers,  Duties  and  Liabilities  of:  Note  to  Walker  v.  Osgood,  93  Am. 
Dec.  171-178;  aa  to  his  liabilities  when  authorized  to  sell  at  one  price  and 
•ella  at  another,  see  page  174.  In  Edwards  on  Factors  and  Brokers,  sections 
16  et  seq.,  the  rule  is  laid  down  that  the  broker  must  follow  instructions  as 
to  selling  strictly,  or  suffer  in  damages. 
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Spexcer   V.  State. 

[77  Georgia,  155.1 

All  Races  and  Classes  are  Alike  Bound  to  keep  the  peace  and  observe 
the  law,  and  the  superintendent  of  a  plantation  has  no  more  right  ta 
terrify  the  laborers  under  him,  and  their  families,  than  they  have  to  ter- 
rify him  and  his  family.  This  regardless  of  the  color  of  the  respective 
parties. 

Justifiable  Shooting.  — Where  Suteetntendent  of  Plantation,  after 
reprimanding  two  of  his  negro  laborers,  went  armed  to  the  house  of  one  of 
them,  who  with  his  family  was  within,  and  discharged  his  gun  into  or  by 
the  window,  and  then,  as  such  laborers  were  going  armed  toward  the  pub- 
lic road,  pursued  tliem,  and,  after  they  reached  the  road  and  were  shel- 
tered behind  a  tree,  shot  at  them,  wounding  one,  and  they  shot  at  him 
at  the  same  time,  the  shooting  on  their  part  was  justifiable.  And  if 
immediately  thereafter  the  one  shot  called  to  the  other  to  shoot,  but  he 
did  not,  but  rushed  upon  their  adversary,  and  drew  his  gun  to  strike 
and  threatened  to  kill,  but  did  not  strike,  he  was  not  liable  for  shooting 
subsequently  done  by  his  comrade  when  their  combatant  was  retiring. 

Conspiracy.  —  It  is  Error  to  Charge  as  to  the  responsibility  incurred  by 
persons  who  participate  in  a  common  enterprise  or  purpose  to  shoot  an- 
other, or  make  an  unlawful  attack,  when  it  is  not  shown  that  such 
enterprise  or  purpose  was  not  defensive  in  its  nature  and  design,  or  that 
it  embraced  any  attack  upon  the  prosecutor  after  he  had  ceased  to  occupy 
an  offensive  attitude. 

Conspiracy.  — Common  Purpose  Formed  Suddenly  in  emergency  to  de- 
fend, with  even  too  much  force  and  violence,  will  not  make  one  partici- 
pant liable  for  offensive  acts  done  by  the  other  alone  after  defense  has 
been  accomplished,  and  while  the  original  assailant  is  retreating  from 
the  scene  of  conflict. 

Wright  and  Arnheim,  and  J.  W.  Walters,  for  the  plaintiffs  in 
error. 

W.  N.  Spence,  solicitor-general,  by  D.  H.  Pope,  for  the  state. 

Bleckley,  C.  J.  Spencer  and  Peck,  both  negro  men,  were 
tried  for  assaulting  McClung,  a  white  man,  with  intent  to 
murder  him  by  shooting.  They  Avere  convicted  of  the  minor 
offense  of  shooting  at  him  (Code,  sec.  4370),  and  the  court 
refused  to  grant  them  a  new  trial. 

1.  A  careful  study  of  the  evidence  leaves  no  room  to 
doubt  that  tlie  conviction  of  Peck,  under  this  indictment, 
could  not  have  happened  without  grave  error  on  the  part  of 
the  court,  or  gross  mistake  by  the  jury.  The  superintendent 
of  a  plantation  has  no  more  right  to  terrify  the  laborers  under 
him,  and  their  families,  than  they  have  to  terrify  him  and  hi& 
family.  And  this  is  bo,  regardless  of  the  color  of  the  respec- 
tive parties.  All  races  and  all  classes  are  alike  bound  to  keep 
the  j)eaco  and  observe  the  laws:  Moody  v.  State,  54  Ga.  G61. 
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2.  The  record  shows  that  the  superintendent,  after  pro- 
fanely reprimanding  two  of  his  laborers,  went  armed  to  the 
house  of  one  of  them,  the  latter  with  his  wife  and  children, 
being  within,  and  discharged  his  gun  into  or  by  the  window^ 
and  then,  upoa  seeing  the  two  men  walking  with  their  guns 
towards  the  public  road  (they  most  probably  intending  to  go 
to  the  owner  of  the  plantation  and  report  what  had  taken 
place),  pursued  them,  and,  after  they  had  reached  the  road  and 
taken  shelter  behind  a  tree,  shot  at  them,  hitting  one  of  theia 
in  the  face,  and  they  also  shot  at  him  in  the  same  moment. 

This  shooting  on  the  part  of  the  negroes  was  clearly  justi- 
fiable. The  superintendent  was  the  aggressor.  Suppose  the 
position  of  the  uarties  reversed,  and  who  could  have  any 
doubt? 

3.  Immediately  afterwards,  the  one  who  had  been  shot  ia 
the  face  called  out  to  the  other  to  shoot,  and  the  other  did  not 
shoot,  but  rushed  to  the  place  where  the  superintendent  was 
standing,  and  drew  his  gun  to  strike,  and  threatened  to  kill, 
but  was  prevented  from  striking  by  the  by-standers.  He  did 
not  by  this  conduct  render  himself  responsible  for  shooting, 
which  was  subsequently  done  by  his  wounded  comrade  when 
the  superintendent  had  changed  his  position  and  was  retiring. 

Peck  did  no  hostile  act  after  McClung  turned  to  retire; 
neither  did  he  go  back  to  the  tree,  or  have  any  communica- 
tion with  Spencer  before  the  latter  fired.  The  interval  was 
very  short  between  the  shooting  in  which  all  three  participated 
and  that  done  by  Spencer  alone.  No  doubt  the  latter  was 
etill  smarting  from  the  wound  in  his  face.  At  the  time  of 
this  single  shot,  McClung  had  just  left  his  position,  turned 
round,  and  was  walking  away  from  the  negroes  towards  his 
own  house.  The  efiect  of  this  discharge  was  to  pepper  him 
lightly  in  the  back  with  bird-shot. 

4.  The  court  charged  the  jury  touching  the  responsibility 
of  such  as  participate  in  a  common  enterprise  or  purpose  to 
make  an  unlawful  attack.  The  delivery  of  such  a  charge  as- 
sumed that  there  was  evidence  on  which  to  found  it,  but  we 
think  there  was  none. 

The  evidence  fairly  construed  furnishes  no  ground  for  any 
theory  of  a  common  enterprise  or  purpose  which  was  not  de- 
fensive in  its  nature  and  design,  or  which  embraced  any  at- 
tack upon  the  prosecutor  after  he  had  ceased  to  face  to  the 
front  and  occupy  an  ofifensive  attitude;  it  was  therefore  error 
k)  charge  the  jury  as  to  the  responsibility  incurred  by  persons 
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who  participate  in  a  common  enterprise  or  purpose  to  make  an 
unlawful  attack. 

5.  So  far  as  the  negroes  acted  in  concert,  their  conduct  in- 
dicated a  union  for  defense,  and  nothing  else.  Suppose  they 
combined  deliberately  for  this  purpose,  they  had  a  right  under 
the  circumstances  to  do  so.  McClung  was  armed,  was  in  bad 
temper  towards  them  both,  and  was  conducting  himself  in  a 
way  to  threaten  them  with  lawless  violence.  Their  families 
were  on  the  premises  as  well  as  his,  and  had  as  much  right 
to  protection.  They  had  not  interfered  with  his  threshold;  ho 
had  with  theirs.  As  to  any  sudden  combination  they  may 
have  formed  at  the  tree  after  the  fight  opened,  or  when  it 
seemed  about  to  open,  that  also,  judging  from  their  conduct, 
was  defensive,  and  defensive  only.  Suppose  it  took  in  a 
scheme  of  defense  embracing  too  much  violence,  such  as 
shooting  at  McClung  at  the  moment  when  Spencer  called 
•out  to  Peck  to  fire,  a  call  which  the  latter  disregarded;  sup- 
pose it  covered  the  attempt  by  Peck  to  strike  with  his  gun, — 
all  this  occurred  whilst  McClung  was  standing  his  ground 
and  facing  to  the  front  with  weapon  in  hand  waiting  for  a 
fresh  supply  of  ammunition.  The  parlies  were  still  on  the 
scene  of  combat,  and  defensive  operations  even  of  a  kind  semi- 
off"ensive  were  not  wholly  irrelevant;  but  when  McClung  gave 
up  the  fight  and  turned  to  leave  the  field,  defense  was  finished, 
and  anything  afterwards  done  offensively  by  one  of  the  negroes 
would  be  on  his  own  responsibility, 

A  common  purpose  formed  suddenly  in  an  emergency  to 
defend  with  even  too  much  force  and  violence  will  not  render 
one  participant  responsible  for  offensive  acts  done  by  the  other 
alone  after  defense  has  been  accomplished,  and  whilst  the 
original  assailant  is  retreating  from  the  scene  of  conflict. 

Our  conclusion  is,  that  Peck  certainly  ouglit  to  Iiavo  been 
acquitted;  and  that  whether  Spencer  was  guilty  or  not,  both 
ought  to  have  been  tried  without  embarrassing  the  case  with 
any  instructions  to  the  jury  touching  conspiracy,  or  a  com- 
bination for  unlawful  attack.  How  much  harm  this  erroneous 
charge  may  have  done,  even  to  Spencer,  we  know  not.  Any 
suggestion  of  conspiracy,  where  no  suggestion  of  the  kind  is 
appropriate,  tends  to  prejudice  the  accused.  If  the  evidenco 
were  such  as  to  constrain  the  verdict  against  Spencer,  we  might 
let  it  stand  as  to  him,  but  it  is  not  of  that  conclusive  charac- 
ter, and  we  consequently  reverse  the  judgment  as  to  both. 

Judgment  reversed. 
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Shooting  whex  Justifiable  on  the  ground  of  self  defense:  Harrison  v. 
State,  GO  Am.  Dec.  450,  and  note;  Wesley  v.  State,  75  Id.  G2;  Logtie  v.  Com- 
montocahh,  80  Id.  481;  Dukes  v.  State,  71  Id.  370;  State  v.  Thompson,  74  Id. 
342;  State  v.  Benham,  92  Id.  417;  Patten  v.  People,  100  Id.  173. 

Criminal  Conspiracy,  what  constitutes,  and  law  of:  People  v.  Ricliardsy, 
61  Am.  Dec.  75,  and  note  treating  the  rnibject  82  et  seq. ;  Alderman  w.  People, 
69  Id.  321;  Spies  v.  People,  3  Am.  St.  Hep.  320,  and  note  473. 


Johnson  v.  Bradstreet  Company. 

[77  Georoia,  172.] 

Privileged  Communications  —  LrBFi,. — False  Statements  Made  about 
the  character  and  business  respectability  of  another,  under  color  of  busi- 
ness, and  a  contract  to  pry  into  his  habits  and  business,  is  not  a  privi- 
leged communication,  but  is  a  libel,  under  the  Georgia  statute,  when  such 
statement  is  not  the  result  of  public  or  private  duty,  either  legal  or  moral. 

Privileged  Communication  —  Libel. — Falsehood  of  Communication  iu 
print  or  writing,  made  under  color  of  business  and  contract,  and  in  effect 
maligning  the  private  character  and  mercantile  standing,  is  itself  evi- 
dence of  malice,  and  unless  it  is  strictly  a  privileged  communication  in 
the  performance  of  a  public  or  private  duty,  legal  or  moral,  and  l)ona 
Jide,  lays  the  foundation  of  an  action  for  damages  for  libel. 

T.  P.  Westmoreland,  James  Mayson^  and  R.  Arnold,  for  the 
plaintifif  in  error. 

Candler,  Thomson,  and  Candler,  for  the  defendant. 

Jackson,  C.  J.  The  plaintifif  in  error  sued  the  Bradstreet 
Company  for  a  libel.  Under  the  charge  of  the  court  the  jury 
found  for  the  defendant.  The  plaintifif  excepted  to  the  refusal 
of  a  new  trial,  and  assignments  of  error  thereon  are  before  us. 

The  main  question  is,  whether  or  not  the  publication  of  the' 
libel  is  a  privileged  communication  under  the  statutes  of  this 
state,  in  the  liglit  of  the  facts  in  this  record.  The  Bradstreet 
Company,  througli  an  agent  in  Atlanta,  sent  around  b}'  a  boy 
to  certain  of  their  contractors  a  slip  of  printed  and  written 
paper  to  the  eflfect  that  the  plaintifif  in  error  was  drinking  and 
failing  in  business,  and  another  to  the  efifect  that  he  had  not 
improved,  and  in  both  that  it  would  be  well  to  watch  and  to 
be  slow  to  trust  liim.  The  proof  is  made  by  Elam  Johnson 
and  B.  F.  Wyly,  who  swear  substantially  to  the  printed  or 
written  slip  as  the  same  as  that  alleged  in  tiie  amended  decla- 
ration, the  original  sent  them  having  been  thrown  in  the  waste- 
basket  or  otherwise  lost  so  as  not  to  be  produced.  The  slips 
were  kept  in  the  store  and  seen  by  clerks,  and  possibly  by 
others,  as  they  lay  there  for  some  days.     It  appears  that  it  is 
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the  business  of  this  company  in  New  York  to  furnish  informa- 
tion, for  consideration  paid  them,  touching  the  standing  of 
merchants  in  various  parts  of  the  United  States;  that  Messrs. 
Johnson  and  Wyly  were  contractors  with  the  company  for 
such  information;  and  being  such  contractors,  the  question  is, 
Was  the  communication  so  sent  to  them  by  the  carrier  boy  of 
the  company's  Atlanta  agent  a  privileged  communication  or 
not,  under  the  statute  of  this  state,  in  section  2980  of  the 
Georgia  code? 

That  section  declares  as  privileged  communications,  —  "1. 
Statements  made  bona  fide  in  the  performance  of  a  public 
duty;  2.  Similar  statements  in  the  performance  of  a  private 
duty,  either  legal  or  moral";  and  then  follow  others  not  ger- 
mane to  the  issue  before  us. 

Assuredly,  it  was  not  a  public  duty  in  performing  which  this 
eompany  slandered  this  man,  —  that  is  to  say,  made  false 
statements  about  his  drinking  habits  and  mercantile  character. 
Was  it  done  in  the  performance  of  a  private  moral  duty? 
Assuredly  not,  again  it  may  be  said,  without  any  doubt  at  all. 
If  morality  be  kin  to  religion,  it  is  immoral  to  speak  evil, 
much  more  to  write  evil,  of  a  fellow-man  to  blacken  his  char- 
acter, and  to  injure  his  business,  if  the  allegation  be  false. 
Much  more  is  it  immoral  to  do  so  for  that  root  of  all  evil, — 
the  love  of  money.  To  slander  from  hatred  or  vengeance  for 
wrong  is  bad  enough;  to  do  so  by  contract  for  money  is  in- 
finitely worse.     Therefore  this  duty  by  contract  is  immoral. 

Is  it  a  private  legal  duty?  It  cannot  be.  "  A  contract  to 
do  an  immoral  or  illegal  thing  is  void"  by  the  statute  of  this 
state:  Code,  sec.  2749.  If,  therefore,  it  be  immoral  to  spy  and 
pry  into  the  habits  and  business  of  another,  and  to  make 
false  statements  about  his  character  and  business  respecta- 
bility, it  is  also  illegal  by  our  statute  law.  If  one  makes  it 
his  business  to  pry  into  the  affairs  of  another  in  order  to  coin 
money  for  his  investigations  and  information,  he  must  see  to 
it  that  he  communicate  nothing  that  is  false.  The  falsehood 
of  the  communication,  in  print  or  in  writing,  maligning  in 
effect  the  private  character  and  mercantile  standing,  is  itself 
evidence  of  malice,  —  legal  malice;  and  unless  it  be  strictly  a 
privileged  communication  in  the  performance  of  a  public 
duty,  or  a  private  duty,  moral  or  legal,  and  then  bona  fide, 
and  not  "as  a  cloak  for  private  malice"  (Code,  sec.  2981),  the 
right  of  action  and  redress  by  damages  are  the  remedies  of 
the   injured.      In   our  judgment,  this    communication,  made 
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under  this  contract,  is  not  the  result  of  a  private  duty,  either 
moral  or  legal,  in  the  sense  of  the  statute  law  of  this  state,  and 
therefore  is  not  a  privileged  communication. 
Judgment  reversed. 

False  Report  of  Party's  Financial  Condition  in  the  publication  of  a 
mercantile  agency's  report  is  a  libel,  and  cannot  be  justified  as  a  privileged 
communication:  Ki7ig  v.  Patterson,  60  Am.  Rep.  622;  Sunderlin  v.  Brad' 
street,  7  Id.  322;  Locke  v.  Bradstrect,  22  Fed.  Rep.  771,  holding  such  report 
to  be  a  libel  unless  made  in  the  discharge  of  a  public  or  private,  legal  or 
moral,  duty,  or  in  the  discharge  of  his  own  rights  or  interests,  and  free  from 
malice. 

To  Justify  Communication  as  Privileged,  which  would  otherwise  be 
libelous,  it  must  be  shown  that  it  was  made  under  some  obligation,  and  was 
believed  to  be  true:  Holt  v.  Parsons,  76  Am.  Dec.  49.  A  privileged  com- 
munication is  similarly  defined  in  Press  Co.  v.  Stewart,  119  Pa.  585. 


Krogq  V.  Atlanta  and  West  Point  Eailroad. 

[77  Georgia,  202.] 

Admissions  of  General  Manager  as  Evidence  against  Railroad.  — 
In  an  action  against  a  railroad  for  damages  for  an  injury  to  one  of  ita 
engineers,  the  admissions  of  the  general  manager,  who  had  charge  of 
the  road,  rolling  stock,  and  employees,  as  to  the  defective  condition  of 
the  road  and  cause  of  the  accident,  are  admissible  as  the  admissions  of  the 
company.  They  are  also  admissible  as  showing  the  knowledge  of  the  lat- 
ter of  the  improper  condition  and  construction  of  the  road  before  the 
accident,  and  as  part  of  the  res  gestce. 

Fellow-servant.  — General  Manager  of  Railroad,  having  charge  of  the 
road,  rolling  stock,  and  employees,  is  not  a  fellow-servant  with  an  engi- 
neer on  one  of  the  trains  of  the  company. 

Fellow-servant  is  One  Employed  about  the  same  work  with  the  servant 
injured,  and  whose  negligence  caused  the  injury  to  the  servant  com- 
plaining. 

Railroad  —  Notice  of  Defect  in  Road-bed,  and  Ll^bility  Arising 
therefrom. — If  railroad  company  knows  of  the  improper  construi'.ion 
of  its  road-bed,  and  that  the  cross-ties  and  other  superstructure  are 
rotten,  or  if  the  same  is  known  to  the  officers  of  the  road  who  are  charged 
with  the  duty  of  repairing  the  same,  this  is  notice  to  the  company;  and 
if  it  fails  to  make  suitable  repairs,  it  is  negligence  on  its  part,  making  it 
liable  for  any  injury  occurring  on  that  account  to  any  one,  whether  a 
servant  of  the  company  or  not,  notwithstanding  the  failure  to  repair  was 
owing  to  the  negligence  of  its  general  manager,  superintendent,  road- 
master,  or  section  boss. 

Limitations  —  Law  of  Place  of  Forum  Governs.  —  Where  one  is  injured 
in  a  railroad  accident  in  Alabama,  and  the  common  law  gives  him  a 
right  of  action  in  Georgia,  where  he  begins  suit  for  damages,  the  statute 
of  limitations  of  the  place  of  the  forum  governs,  and  not  that  of  the  other 
state. 
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Pleadino  and  Practice. — Chaege  Erroneous  in  One  Respect  is  cured 
by  other  portions  of  the  charge,  confining  the  jury  to  their  duty,  bo  thak 
no  harm  results. 

Action  for  damages  by  Krogg  against  defendants  and  the 
Western  Railway  of  Alabama.  The  two  roads  were  con- 
trolled by  the  same  general  manager,  and  officers,  and  train- 
men, and  ran  through-traiiid  from  Montgomery,  Alabama, 
to  Atlanta,  Georgia.  Krogg  was  employed  by  them  as  an 
engineer  to  run  a  through-train;  and  one  night,  near  Cas- 
seta,  Alabama,  his  train  and  engine  jumped  the  track,  injuring 
himself  and  others.  The  accident  occurred  on  a  curve  which 
was  elevated  too  high  for  safety,  and  a  number  of  the  cross-ties 
at  the  same  place  were  rotten.  The  section  boss  testified  that 
the  track  at  that  point  was  in  safe  running  order,  but  not  in 
first-class  condition;  that  new  ties  had  not  been  put  in  there 
for  about  a  year;  that  it  was  the  custom  to  replace  the  ties 
once  a  year,  and  that  he  had  applied  for  new  ones  before  the 
accident,  but  had  not  received  them;  that  soon  after  the  acci- 
dent, inspection  was  made  by  the  manager  and  road-master, 
and  he  received  new  ties.  Cecil  Gabbett  was  the  highest  officer 
the  company  had  in  Alabama;  he  was  general  manager,  with 
control  of  the  road,  employees,  and  the  track;  his  admissions 
are  given  in  the  opinion.  One  Hester,  the  company's  mail 
<igent,  testiiicd  that  he  was  in  the  car  with  Krogg,  and  lieard 
Gabbett  say  that  the  accident  occurred  because  the  elevation 
on  the  curve  was  too  high.  Other  facts  are  stated  in  the 
opinion.  Krogg  recovered  a  verdict  for  fifteen  thousand  dol- 
lars. A  new  trial  was  granted,  on  the  ground  that  Gabbett's 
admissions  were  inadmissible.  Defendants  filed  a  cross-bill 
of  exceptions,  on  which  this  appeal  is  taken. 

Hopkins  and  Glenn,  for  the  plaintiff. 

Bigby  and  Dorsey,  and  George  P.  Harrison,  Jr.,  for  the  de- 
fendants. 

Blandford,  J.  1.  The  question  presented  by  the  original  bill 
of  exceptions  and  record  is,  Was  the  court  right  in  granting  a 
new  trial  upon  the  ground  alone  of  the  admission  of  the  state- 
ments of  Cecil  Gabbett  in  evidence  against  the  defendants? 
One  of  these  statements  was,  when  Gabbett  was  at  West  Point, 
asleep,  upon  the  train  en  roule  to  Montgomery,  he  was  informed 
by  the  conductor  of  that  train  that  Krogg's  train  liad  been 
■wrecked,  and  of  the  place  where  it  had  been  wrecked.     Gab- 
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bett  remarked  "that  he  had  told  the  road-master  that  those 
curves  were  too  high."  Gabbett  was  the  general  manager  of 
both  roads,  with  his  residence  at  Montgomery;  he  had  full 
control  of  the  roads,  also  of  all  the  employees  for  the  cars, 
engines,  and  the  track;  there  was  no  officer  above  him  in  this 
regard;  it  was  his  duty  to  know  everything  about  the  road, 
and  to  keep  everything  straight.  Gabbett  went  to  the  wreck, 
and  after  examining  as  to  its  cause,  and  while  pursuing  his 
investigations,  he  went  to  the  plaintiff,  who  was  the  engineer 
of  the  train  when  wrecked,  and  who  had  been  seriously  hurt, 
and  asked  him  "  what,  in  his  opinion,  caused  the  wreck." 
Krogg  told  him  "he  thought  it  was  a  broken  rail,  but  was  not 
positive."  Gabbett  replied,  "  You  are  mistaken."  Krogg  then 
Baid,  "As  you  have  made  an  examination,"  since  the  wreck, 
what,  in  his  opinion,  caused  the  wreck.  Gabbett  said,  "It 
had  too  much  elevation  on  the  curve."  Krogg  then  asked, 
"Are  you  positive  about  it?"  Gabbett  said,  "Yes;  I  know  it. 
Hereafter  I  will  remedy  this,  and  have  no  more  such  accidents 
from  that  fault." 

This  court  is  of  the  opinion  that  these  admissions  or  state- 
ments of  Gabbett,  the  chief  manager  of  the  property,  road-bed, 
etc.,  of  the  corporation,  were  properly  admitted  under  the  facts 
of  this  case.  He  was  the  alter  ego  of  the  corporation  in  this 
matter.  His  statements  as  to  the  condition  of  the  road  were 
made  while  in  the  line  of  his  duty,  it  being  his  business  to 
know  the  condition  of  this  road,  and  upon  being  informed  of 
the  wreck  by  an  agent  of  the  road,  what  he  then  said  will  be 
considered  as  having  been  said  dum  fervet  opus;  the  work  was 
then  hot  with  him,  and  his  statements  then  as  to  the  cause  of 
the  accident  were  virtually  the  statements  of  the  corporation 
itself.  It  was  further  admissible  as  showing  knowledge  of  the 
corporation  as  to  the  improper  construction  and  condition  of 
the  road  before  the  accident.  The  statements  of  Gabbett  to 
Krogg,  as  to  the  cause  of  the  wreck,  were  admissible,  not  only 
for  the  reasons  already  stated,  but  upon  the  ground  that  they 
were  part  of  the  res  gestx.  It  was  Gabbett's  duty  to  investi- 
gate the  cause  of  this  disaster,  and  while  he  was  pursuing  his 
inquiries,  —  actually  thus  engaged,  —  he  made  the  statement 
to  Krogg  already  set  out.  This  was  virtually  the  ruling  of 
this  court  in  34  Ga.  337;  56  Id.  276;  Imboden  v.  Etowah  and 
Battle  Branch  Mining  Co.,  70  Id.  88;  Edwards  v.  Cotton  States 
Life  Ins.  Co.,  lA  Id.  220;  Dobbins  v.  Pyrolusite  Manganese  Co., 
75  Id.  450;  Georgia  R.  R.  Co.  v.  Smith,  76  Id.  634. 

AM.  St.  Kkp.,  Vou  IV.  —6 
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We  do  not  mean  to  say  that  the  general  rule  is  not  as  that 
contended  for  by  the  able  counsel  for  plaintifiF  in  error,  to  wit, 
that  a  railroad  company  is  not  bound  by  the  admissions  of  an 
agent  as  to  an  occurrence  after  the  same  has  taken  place,  but 
we  think  that  that  rule  is  subject  to  the  qualifications  already 
stated.  If  the  agent  be  in  the  performance  of  a  duty  of  the 
corporation,  while  thus  performing  that  duty  what  he  says  as 
to  any  defect  in  the  structure  of  the  road  is  res  gestx  as  to 
such  defect,  and  his  admissions  are  the  admissions  of  the  cor- 
poration. So  we  think  that  these  statements  of  Gabbett  were 
properly  admitted  in  evidence  by  the  court  below,  and  that 
the  court  erred  in  granting  a  new  trial  on  the  ground  that 
there  was  error  in  the  admission  of  this  evidence,  and  tho 
judgment  is  reversed. 

2.  The  cross-bill  of  exceptions  raises  many  questions,  and 
it  is  insisted  that  the  law,  as  declared  by  the  supreme  court 
of  Alabama,  is  the  law  of  this  case,  although  that  law  be  the 
common  law.  What  the  decision  of  that  court  may  be  on  the 
question  of  the  liability  of  the  master  for  an  injury  done  to  a 
servant  by  the  negligence  of  another  servant,  and  who  are 
fellow-servants,  is  left  in  doubt  by  the  decisions  of  its  supren^j 
court:  See  42  Ala.  672;  61  Id.  554;  67  Id.  18.  In  these  cases, 
that  court  seems  to  rule  that  Gabbett  is  not  a  fellow-servant 
with  Krogg,  the  engineer;  and  we  think  that  this  view  is  cor- 
rect, although  in  59  Id.  251,  the  contrary  is  held;  but  we  are 
not  bound  by  the  interpretation  of  the  common  law  as  made 
by  the  courts  of  Alabama;  as  to  what  is  the  common  law  on 
this  subject  this  court  is  not  only  competent  to  decide,  al- 
though the  accident  occurred  in  Alabama,  but  it  is  its  duty 
to  decide,  the  common  law  being  the  same  in  both  jurisdic- 
tions. As  to  the  construction  which  the  courts  of  that  state 
place  upon  its  own  statutes  or  other  local  laws  bearing  on  the 
case,  we  will  follow  such  construction.  And  this  was  the 
ruling  of  the  supreme  court  of  the  United  States  in  Hough  v. 
Texas  Pacific  R.  R.,  100  U.  S.  214. 

3.  The  decisions  of  this  court  have  been  uniform,  that  a 
fellow-servant  is  one  employed  about  the  same  work  with  the 
servant  injured,  and  whose  negligence  caused  the  injury  to 
the  servant  complaining.  See  30  Ga.  146,  150,  in  which  Judgo 
Stephens  takes  a  philosophical  view  of  this  question,  and 
ruled  as  this  court  did  in  Rain  v.  Athens  Foundry,  decided 
two  terms  ago,  75  Id.  718;  but  the  case  cited  in  100  United 
States  is  a  learned  and  able  opinion,  and  is  absolutely  do- 
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-cisive  of  this  question.  If  any  doubt  formerly  existed  as  to 
who  were  fellow-servants,  that  decision  resolves  the  doubt. 

4.  Again,  if  a  railroad  corporation  know  of  the  improper 
construction  of  its  road-bed,  and  that  the  cross-ties  and  other 
superstructure  are  rotten,  or  if  the  same  be  known  to  the  offi- 
cers of  the  road  who  are  charged  with  the  duty  of  repairing 
the  same,  this  would  be  notice  to  the  corporation;  and  if  tho 
corporation  fail  to  make  suitable  repairs,  this  is  negligence  on 
the  part  of  the  corporation,  and  it  would  be  liable  for  any  in- 
jury that  might  occur  on  that  account  to  any  one,  whether  ho 

be  a  servant  of  the  corporation  or  not,  notwithstanding  the 
failure  to  repair  was  owing  to  the  negligence  of  the  general 
manager  and  superintendent  of  the  road,  or  the  road-master, 
or  section  boss. 

5.  It  is  insisted  that,  as  this  injury  arose  in  Alabama,  tho 
period  of  the  statute  of  limitations  is  that  prescribed  by  tho 
statute  of  that  state.  We  do  not  agree  with  this  view  of 
the  counsel  for  the  defendant  companies;  it  would  seem  that 
at  this  day  it  would  require  neither  argument  nor  authority 
to  settle  this  point.  The  counsel  refer  to  Lacifs  Case,  43  Ga. 
4G1,  to  sustain  this  proposition.  In  that  case,  the  injury  was 
the  homicide  of  plaintiff's  husband,  which  occurred  in  Ala- 
bama. That  state,  by  statute,  gave  a  right  of  action  to  tho 
administrator  of  the  person  killed,  but  limited  the  time  for 
"bringing  the  action  to  one  year  from  the  time  the  cause  of  ac- 
tion accrued.  This  court  held  that  the  case  was  barred,  it  not 
having  been  brought  within  one  year.  But  in  the  case  being 
now  determined,  the  plaintiff  had  a  right  of  action  at  common 
law,  and  the  statute  of  limitations  is  the  ordinary  statute 
which  applies  to  actions  for  torts.  In  such  cases,  the  statute 
of  limitations  of  tho  place  of  the  forum  governs:  Townsend  v. 
Jemison,  9  How.  407. 

G.  It  it  further  contended  that  the  court  below  committed 
manifest  error  in  instructing  the  jury  that  they  "would  be  au- 
thorized to  reduce  the  damages,"  etc.,  if  they  see  proper.  Wo 
think  that  this  charge  is  objectionable,  in  that  it  turns  tho 
jury  loose  to  do  as  they  pleased,  and  we  think  the  court 
should  hold  them  well  in  hand;  but  we  held  in  Georgia  R.  R. 
v.  PiUvian,  73  Ga.  3-25,  that  such  a  charge  as  this  was  cured  by 
other  portions  of  tlie  charge,  in  which  the  court  confined  tho 
jury  to  their  duty  as  to  their  finding.  Immediately  after 
the  charge  complained  of  follow  two  charges  by  the  court, 
the  same   being  requests  of  defendants'  counsel,  and    thcso 
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requests  corrected  the  looseness  of  the  charge  complained  of; 
80  we  think  no  harm  resulted  from  the  charge.  The  judg- 
ment of  the  court  in  refusing  to  grant  the  new  trial  upon  tho 
grounds  taken  in  the  cross-bill  is  aflSrmed. 

Judgment  reversed  on  main  bill  of  exceptions  and  aflfirmed. 
on  cross-bill. 


Declarations  of  Railroad  Emplotees,  made  soon  after  accident,  whether 
admissiblo  in  actions  for  damages:  Note  to  People  v.  Vernon,  95  Am.  Dec.  73- 
75;  Durkee  v.  C.  P.  P.  R.  Co.,  58  Am.  Rep.  562,  and  extended  note  565-568. 

Fellow-servants,  Who  are,  Generally-.  Note  to  Murray  v.  S.  C.  R.  R, 
Co.,  3G  Am.  Dec.  287;  note  to  Abend  v.  Terre  Haute  etc.  R.  R.  Co.,  53  Am. 
Rep.  621;  Lewis  v.  Se>/ert,  2  Am.  St.  Rep.  G31,  note  638.  It  is  held  that, 
when  one  employee  exercises  a  supervision  or  control  over  another,  with 
respect  to  a  duty  which  the  master  owes  to  the  servant,  they  are  not  fellow- 
lervants  so  as  to  relieve  the  master  from  the  consequences  of  the  latter's  neg- 
ligence: Lewis  v.  Sie/ert,  116  Pa.  St.  628;  Jones  v.  0.  D.  M.  Co.,  82  Va.  140. 

As  between  Railroad  Employees,  who  are  and  who  are  not  fellow-ser- 
vants, see  Tierney  v.  Minneapolis  etc.  R.  R.  Co.,  53  Am.  Rep.  35,  and  note  45, 
collecting  prior  cases;  Abend  v.  Terre  Haute  etc.  R.  R.  Co.,  53  Id.  616,  and 
note;  Kiih  v.  Atlanta  etc.  R.  R.  Co.,  56  Id.  621;  St.  Louis  etc.  R'y  Co.  v. 
Weaver,  57  Id.  176;  Madden's  Adm'rv.  Chesapeake  etc.  R'y  Co.,  57  Id.  695, 
foot-note;  Coleman  v.  Wilmington  etc.  R.  R.  Co.,  60  Id.  516;  Waba,sh  etc.  R'y 
Co.  V.  Hawk,  2  Am.  St.  Rep.  82,  note  85;  Lewis  v.  Seifert,  2  Id.  631,  and 
note;  Columbiis  etc.  R'y  Co.  v.  Arnold,  99  Am.  Dec.  615,  and  note  626.  A 
train-dispatcher  is  not  a  fellow-servant  with  a  mere  train  employee:  Lewis  v. 
Sei/ert,  116  Pa.  St.  628.  In  Toner  v.  Chicacp  etc.  R.  R.  Co.,  69  Wis.  188, 
however,  it  was  held  that  a  station-agent,  whose  duty  it  was  to  see  that  the 
tracks  were  clear  and  unobstructed,  and  who  was  held  responsible  for  tho 
safety  of  the  switches,  was  a  fellow-servant  of  a  brakeman  on  a  train  pass- 
ing his  station;  and  in  Philadelphia  etc.  R.  R.  Co.  v.  Hujhes,  119  Pa.  St.  SOI, 
it  M'as  held  that  a  brakeman  and  car-inspector  were  fellow-servants. 

Liability  of  Railroad  fob  Defects  in  Road-bed:  Cumberland  etc.  R.  R. 
Co.  v.  Hurjiies,  51  Am.  Dec.  513,  and  note;  note  to  Ingalls  v.  Bill^,  43  Id.  362; 
Missouri  Furnace  Co.  v.  Abend,  47  Am.  Rep.  425,  note  430,  431;  Railroad  Co. 
v.  Halloren,  57  Id.  744,  note  749. 

Erroneous  Instruction,  whether  Cured  by  afterwards  embodying  cor- 
rect rule  in  the  charge:  Home  v.  State,  81  Am.  Dec.  499,  and  note  503. 

Limitations  of  Actions,  Law  of  Forum  Governs:  Note  to  Riser  v. 
Shoddy,  65  Am.  Dec.  744. 

Conflict  of  Laws  as  to  State  in  which  an  action  must  be  brought,  for 
injury  received  from  a  railroad  operating  in  both  etates:  Darns  v.  New  York 
etc.  R.  P.,  58  Am.  Rep.  138,  note  143. 
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King  v.  Sparks. 

[77  Georgia,  285.] 

Principal  axd  Aqent.  — Where  One  is  Special  Agent  to  sign  his  pria- 
cipal'a  name  to  a  note  for  a  certain  specified  amount,  but  he  signs  such 
name  for  twice  the  given  sum,  such  act  is  mere  forgery,  and  the  princi- 
pal is  not  liable  on  the  note.  The  party  who  advances  the  money  for 
the  benefit  of  the  agent  who  signs  it  as  drawer  is  chargeable  with  notice 
of  the  want  of  genuineness  of  the  note. 

Dquitt. — Principle  that  where  One  of  Two  Innocent  Parties  must 
suffer  by  the  act  of  a  third  person,  he  must  bear  the  loss  who  put  it  in 
the  power  of  such  third  person  to  inflict  the  injury,  does  not  apply  where 
the  third  person  who  did  the  injury  did  so  himself,  without  warrant  or 
authority  from  any  one. 

Key  and  Preston,  by  J.  H.  Lumpkin,  and  R.  V.  Hardeman^ 
•and  Lanier  and  Anderson^  for  the  plaintiffs  in  error. 

Hardeman  and  Davis,  for  the  defendant. 

Blandford,  J.  Sparks  brought  his  action  upon  a  certain 
l)ill  or  draft  which  purported  to  be  made  by  the  Gordons  and 
the  plaintiffs  in  error.  To  this  action  the  Kings  pleaded  non 
£st  factum.  There  was  much  evidence  introduced  to  show 
whether  Gordon  had  the  right  to  sign  the  name  of  the  Kings 
to  this  note  or  draft,  or  to  any  note  for  any  amount;  but  the 
plaintiffs'  evidence  clearly  showed  that  he  only  had  the 
authority  from  one  of  the  Kings  to  sign  his  name  to -a  note 
for  five  hundred  dollars. 

The  court  charged  the  jury  that,  if  W.  J.  King  authorized 
R.  A.  Gordon  to  sign  his  name  to  a  note  for  five  hundred  dol- 
lars, and  Gordon  abused  his  authority,  and  signed  King's 
name  to  a  note  for  a  larger  amount  than  King  authorized, 
and  Sparks  had  no  notice  thereof,  King  would  be  liable.  This 
charge  of  the  court  is  the  main  exception  and  error  assigned. 

Gordon  was  but  a  special  or  particular  agent  to  do  a  par- 
ticular act,  to  wit,  to  sign  King's  name  to  a  note  for  five 
hundred  dollars;  nor  does  it  appear  that  Sparks  knew  that 
Gordon  was  King's  agent  for  any  purpose,  as  King's  name 
was  signed  to  the  paper,  and  did  not  purport  to  have  been 
signed  by  Gordon,  agent.  The  agent  had  no  authority  to  sign 
the  name  of  King  to  this  draft;  his  having  done  so  is  a  mere 
forgery.  King  is  not  liable  on  the  same  to  any  one;  it  is  not 
his  act  and  deed,  and  he  did  nothing  which  estops  him  from 
60  declaring.  See  Story  on  Agency,  sec.  17;  Code,  sec.  2196; 
29  Mich.  644. 

The  money  advanced  by  Sparks  on  this  draft  was  to  Gor- 
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don  and  for  Gordon's  benefit,  and  Sparks  was  chargeable  with 
notice  as  to  the  genuineness  of  the  paper. 

The  principle  that  where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third  person,  he  must  bear  the  loss  who 
put  it  in  the  power  of  such  third  person  to  inflict  the  injury, 
does  not  apply  in  this  case,  because  the  third  person  who  did 
the  injury  did  so  of  himself  and  without  warrant  or  authority 
from  any  one;  it  was  not  an  abuse  of  a  power  granted  by 
King  to  Gordon,  but  it  was  an  act  by  Gordon  wholly  unwar- 
ranted: 6  Wall.  80,  83.     The  charge  was  manifest  error. 

Judgment  reversed. 

WuERE  Special  Agent  Exceeds  his  Authority,  the  act  is  void  and  not 
binding  as  to  the  principal,  and  the  person  dealing  with  such  agent  is  bound 
at  his  peril  to  know  whab  the  power  of  the  agent  is:  Mayor  etc.  v.  Reynolds, 
83  Am.  Dec.  535;  Lister  v.  Allen,  100  Id.  78;  Barinjy.  Peirce,  40  Id.  534;. 
Brown  v.  Johnson,  51  Id.  118;  Special  Fund  Society  v.  Savings  Bank,  78  Id. 
390,  and  note  399. 


Stewart  v.  Jaques. 

f77  Georgia,  865.  J 

Chattkl  Mortgage  Which  Describes  the  Property  Mortgaged  as- 
"one  bay  mare,  two  mare  mules,  one  horse  mule,"  is  not  sufficiently 
specific  to  put  a  bonajide  purchaser  from  the  mortgagor  of  one  black 
horse  mule  nine  years  old,  and  one  black  mare  mule  four  years  old,  on 
notice  by  its  record  that  the  property  mortgaged  was  the  same  as  that 
purchased. 

Chattel  Mortgage  —  Evidence. — As  between  mortgagor  and  mortgagee, 
parol  evidence  is  admissible  to  show  the  property  to  be  the  same  as  that 
mortgaged,  but  it  is  not  admissible  as  against  a  bona  fide  purchaser  from 
the  mortgagor.  He  stands  upon  the  notice  whicii  the  record  of  the 
mortgage  charges  him  with;  the  parol  evidence  is  not  notice  to  hira. 

Hill  and  Harris,  for  the  plaintiff  in  error. 

Blandford,  J.  The  question  here  is,  whether  a  mortgage, 
which  describes  or  specifies  the  property  mortgaged  as  "  one 
bay  mare,  two  mare  mules,  one  horse  mule,"  is  sufficiently 
specific  to  put  a  bona  fide  purchaser  from  the  mortgagor  of  ono 
black  horso  mule  nine  years  old,  and  one  black  mare  mulo 
four  years  old,  on  notice  by  its  record  that  the  mules  mort- 
gaged are  the  same  as  those  purchased. 

"  No  particular  form  is  necessary  to  constitute  a  mortgage. 
It  must  clearly  indicate  the  creation  of  a  lien,  specify  the  debt 
to  secure  which  it  is  given,  and  the  property  upon  which  it  i» 
to  take  effect":  Code,  sec.  1955. 
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The  property  upon  which  the  lien  is  to  take  effect  must  be 
Bpecified.  To  specify  means  to  point  out,  to  particularize,  to 
designate  by  words  one  thing  from  another.  Can  it  be  said 
that  to  specify  the  property  as  two  mare  mules  and  one  horse 
mule  is  a  suflQcient  pointing  out  or  designation  of  one  thing 
from  another,  so  as  to  distinguish  the  mules  mortgaged  from 
the  mules  purchased,  especially  as  it  appears  from  the  record 
that  the  mortgagor  had  several  places  upon  which  he  had 
mules?  Wo  do  not  think,  as  to  a  bona  fide  purchaser,  that  the 
epecification  of  the  property  in  the  mortgage  was  sufficient  to 
put  the  purchaser  on  notice  by  its  record  that  the  property 
mortgaged  was  the  same  as  that  purchased.  As  between  the 
mortgagor  and  mortgagee,  parol  evidence  might  be  admitted 
to  show  the  property  to  be  the  same  as  that  mortgaged,  but  it 
is  not  admissible  as  against  a  bona  fide  purchaser;  he  stands 
upon  the  notice  which  the  record  of  the  mortgage  charges  him 
with;  the  parol  evidence  is  no  notice  to  him. 

Judgment  reversed. 


Sufficiency  of  Description  op  Property  in  chattel  mortgage- as  against 
third  persons:  Golden  v.  Cockril,  81  Am.  Dec.  510,  note  519;  for  instances  of 
too  indefinite  descriptions,  see  note  to  Fa?i  Ileusen  v.  RadcUff,  72  Id.  483. 
The  description  must  bo  reasonably  certain,  or  the  mortgage  will  be  inoper- 
ative and  void:  Gregory  v.  North  Pacific  L.  Co.,  15  Or.  447. 

Chattel  Mortgage,  Admissibility  of  Parol  Evidence  to  Explain: 
Frey  v.  Drahos,  29  Am.  Rep.  353;  Isett  v.  Lucas,  85  Am.  Dee.  572.  In  Jones 
on  Chattel  Mortgages,  sections  53-66,  the  rule  is  laid  down  that  paro- 
evidence  is  generally  admissible  to  identify  the  articles  mortgaged.  But 
such  evidence  is  not  admissible  as  against  a  subsequent  bona  Jide  purchaser: 
Id.,  sec.  G7. 


Savannah,    Florida,    and    Western    Railway 
Company  v.  Collins. 

[77  Georgia,  376.] 

Kailroads  —  Construction  of  Contract  to  Carry  beyond  Terminus. — 
Whether  railroad  company  is  liable  to  transport  goods  beyond  the  terminus 
of  its  road  depends  upon  contract,  express  or  implied,  between  the  parties. 
If  such  contract  is  in  writing  and  ambiguous,  then  parol  evidence  is 
admissible  to  explain  its  meaning,  but  not  to  vary  it.  Where  the  shipping 
receipt  given  by  the  company  contains  the  words  "care  R.  R.  agt.,  Cal- 
lahan," there  exists  such  ambiguity  as  may  be  explained  by  parol. 

Railroads  —  Evidence  of  Value  of  Loss. — In  an  action  against  a  rail- 
road company  for  loss  beyond  its  terminus,  the  evidence  of  its  agent 
that  the  shipper  did  not  disclose  that  he  was  the  agent  for  bis  wife  at 
the  time  the  shipment  was  made,  but  that  the  ahix'per  did  state  that 
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if  the  goods  were  lost  the  company  must  pay  him  twenty-five  dollars,  is 
proper  to  be  considered  by  the  jury  in  ascertaining  the  value  of  the 
goodd  lost. 
Railroads  —  Measure  of  Recovery  for  Loss.  — Where  the  shipping  con- 
tract between  the  railroad  company  and  the  plaintiff  represents  that  the 
goods  to  be  transported  consisted  of  one  bundle  of  bedding,  the  plaintifiF 
cannot  recover  the  value  of  other  articles  wrapped  up  with  the  bedding, 
but  not  mentioned  nor  known  to  the  company's  agent  at  the  time  the 
contract  was  made. 

D.  A.  Rxissell,  for  the  plaintiff  in  error. 

John  E.  Donaldson  and  0.  G.  Gurley,  for  the  defendant. 

Blandford,  J.  There  are  several  assignments  of  error  in 
the  record.  The  plaintiff  in  the  court  below  relied  upon  the 
following  writing  to  show  the  contract  between  herself  and 
the  railroad  company:  — 

"Station  No.  23,  October  15, 1881. 

"Received  from  J.  D.  Collins,  in  good  order,  the  following 
articles  for  shipment  to  W.  P.  Jackson,  Cedar  Keys,  Florida: 
1  bdl.  bedding. 

"Name:  Care  R.  R.  agt.,  Callahan. 
(Signed)  "D.  M.  Mitchell,  Agt." 

The  defendant  proposed  to  show  by  the  agent  the  meaning 
of  the  words  in  said  writing,  "Care  R.  R.  agt.,  Callahan." 
This  the  court  refused  to  allow;  and  this  is  the  first  assign- 
ment of  error. 

1.  Whether  a  railroad  company  is  liable  to  carry  or  trans- 
port goods  to  a  point  of  destination  over  and  beyond  the  ter- 
minus of  its  road  depends  upon  the  contract  between  the 
parties. 

This  contract  may  be  either  express  or  implied,  but  it  is 
always  necessary  to  ascertain  what  is  the  contract  between 
the  parties.  If  the  contract  is  in  writing,  and  there  be  am- 
biguity about  the  same,  then  parol  evidence  is  admissible  to 
explain  the  meaning  of  the  ambiguity;  not  to  vary  the  writ- 
ing, but  for  the  purpose  of  ascertaining  its  meaning.  This 
writing,  as  it  appears  to  us,  is  ambiguous.  The  words  therein, 
"Care  R.  R.  agt.,  Callahan,"  were  certainly  inserted  for  some 
purpose  or  object;  they  had  some  meaning;  and  what  was  the 
meaning?  We  think  that  it  was  competent  for  the  defendant 
to  show  the  meaning  of  these  words  by  parol  evidence;  and 
if  it  appeared  from  such  testimony  that  the  words  meant  that 
the  goods  were  to  be  delivered  to  a  railroad  agent  of  another 
road  at  Callahan,  and  that  the  defendant  was  only  bound  for 
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€uch  delivery,  then  we  think  the  ambiguity  would  be  ex- 
plained, and  there  would  be  no  liability  upon  the  railroad 
company.  So  we  think  that  the  ruling  of  the  court  on  the 
second  ground  of  the  motion  for  new  trial,  upon  this  point, 
was  error:  Falvey  v.  Georgia  R.  R.,  76  Ga.  597;  28  Id.  548; 
€ode,  sec.  2070. 

2.  The  witness,  Mitchell,  had  testified  that  Collins,  the 
shipper,  did  not  disclose  that  he  was  agent  for  his  wife,  ^lary 
A.  Collins,  at  the  time  the  shipment  was  made,  and  that 
Collins  had  stated  at  the  time  that  if  the  goods  were  lost  the 
company  would  have  to  pay  him  twenty-five  dollars.  The 
charge  of  the  court,  as  complained  of  in  the  twelfth  ground  of 
the  motion  for  new  trial,  annihilated  this  evidence.  This  tes- 
timony was  proper  to  be  considered  by  the  jury  in  ascertain- 
ing the  value  of  the  goods  lost,  if  for  no  other  purpose,  and 
the  court,  by  its  instructions  to  the  jury,  withdrew  from  their 
consideration  this  evidence. 

3.  It  is  alleged  by  the  plaintiff  in  error  that  the  verdict  is 
contrary  to  law  and  evidence;  and  it  appears  from  the  record 
that,  in  estimating  the  plaintifi''s  damages,  the  jury  found  an 
amount  over  and  above  the  value  of  the  bedding;  that  is,  they 
found  the  value  of  certain  wearing  apparel,  which,  it  is  alleged, 
was  wrapped  up  with  the  bedding.  We  do  not  think  the  jury 
were  justified  in  finding  the  value  of  this  wearing  apparel. 
By  the  terms  of  the  receipt  given  by  the  defendant  to  the 
plaintifi',  the  goods  to  be  transported  were  one  bundle  of  bed- 
ding, and  to  allow  a  recovery  for  the  value  of  other  articles 
"would  seem  to  go  beyond  the  contract  between  the  parties. 

.The  railroad  company  only  agreed  to  transport  one  bundle  of 
bedding.  There  was  no  agreement  to  transport  wearing  ap- 
parel, and  it  does  not  appear  that  the  articles  of  wearing 
apparel  sued  for  and  recovered  in  this  case  were  mentioned 
to  the  agent  of  the  railroad  company,  or  that  he  knew  that 
the  same  were  embraced  in  the  bundle  of  bedding.  So  wo 
think  that  the  verdict  was  wrong  in  this  respect,  and  contrary 
to  law,  and  the  court  was  wrong  in  thus  ruling  upon  that  point. 

These  are  the  three  material  assignments  of  error.  No 
others  need  be  considered  by  this  court,  and  from  what  has 
been  said,  a  new  trial  must  necessarily  result. 

Judgment  reversed. 

Carrier's  Liabilitt  to  Carry  Goods  beyond  his  terminus,  and  con- 
struction of  contract  therefor:  Wheeler  v.  S.  F.  etc.  R.  R.  Co.,  89  Am.  Dec. 
147,  and  note  163;  Mann  v.  Birchard,  94  Id.  398;   McMillan  v.  S.  <k  N.  I. 
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Ji.  R.  Co.,  93  Id.  208,  note  231;  Savannah  etc.  R'y  Co.  v.  Pritclvard,  post,  p. 
92,  and  note. 

Parol  Evidence  to  Explain  or  Vary  contract  of  carriage:  Stnyng  v. 
Orand  Trunk  R.  R.  Co.,  93  Am.  Dec.  184,  note  194;  Norris  v.  Milwaukee 
Dock  Co.,  91  Id.  464,  note  4G7;    Witzler  v.  Collins,  35  Am.  Rep.  327. 

Shipper  is  Bound  by  Agreed  Valuation  iu  bill  of  lading:  Graves  v. 
Lake  Shore  etc.  R.  R.  Co.,  50  Am.  Rep.  282;  Black  v.  Goodrich  etc.  Co.,  42 
Id.  713. 


Miller  and  Bussey  v.  Dugas. 

r77  Georgia,  S83.] 
Exemption  —  Garnishment. — Wages  of  Railroad  Passenger  or  freight 
train  conductor,  who  is  not  employed  to  perform  any  manual  labor,  but 
who  has  full  charge  and  management  of  the  train,  passengers,  baggage, 
condition  of  the  track,  and  train  hands,  are  not  exempt  from  garnisli- 
ment  under  section  3354,  Georgia  Code,  as  the  daily,  weekly,  or  monthly 
wages  of  a  journeyman  mechanic  or  day-laborer,  even  when  such  con- 
ductor's wages  are  payable  montldy,  subject  to  deduction  for  loss  of 
time. 

Garnishment  process  sued  out  in  justice's  court  on  a  judg- 
ment against  E.  C.  Dugas,  and  served  on  the  Georgia  Railroad 
Company.  The  latter  admitted  its  indebtedness  to  him.  lie- 
petitioned  to  have  the  mone}'  paid  him,  claiming  it  as  wages 
earned  as  conductor.  The  justice  held  the  money  subject  to 
the  payment  of  the  debt.  Dugas  appealed  to  the  superior  court 
by  certiorari,  which  plaintiffs  moved  to  dismiss.  Motion  re- 
fused, and  certiorari  sustained.    Plaintiffs  excepted. 

William  K.  Miller^  for  the  plaintiffs  in  error. 

Bryan  Cumming,  for  the  defendant. 

Hall,  J.  As  there  is  no  conflict  in  the  evidence  on  material 
points  in  this  case,  it  will  be  necessary  to  consider  and  deter- 
mine only  one  of  the  questions  made,  and  that  is,  whether  the 
wages  of  a  conductor  on  a  railroad  passenger  or  freight  train,, 
where  those  wages  average  between  sixty-five  dollars  and 
eighty-five  dollars  per  month,  subject  to  deduction  for  loss  of 
time,  payable  monthly,  are  exempt  from  garnishment  under 
Code,  section  3554,  as  the  daily,  weekly,  or  monthly  wages  of 
a  journeyman  mechanic  or  day-laborer.  Whether  his  wages 
are  exempt  from  garnishment  depends  upon  the  character  of 
the  service  rendered  by  him.  It  is  not  claimed  that  he  is  a 
mechanic  of  any  description;  but  it  is  contended  that  he  i» 
either  a  day-laborer  or  journeyman.    Unless,  however,  he  per- 
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forms  manual  labor,  and  is  employed  for  that  purpose,  rather 
than  on  account  of  his  skill  or  intellectual  qualifications  to 
discharge  important  functions  in  overlooking  and  directing 
the  operations  of  others  engaged  in  running  and  managing  the 
train  of  their  common  employer,  and  is  one  of  them,  and  not 
above  them  in  authority,  he  is  not,  according  to  the  case  of 
Kyle  V.  Montgomery,  73  Ga.  343,  either  one  of  the  persons  em- 
braced in  this  section  of  the  code  whose  wages  are  exempt 
from  garnishment.  The  rules  of  the  company  in  whose  em- 
ployment he  earned  the  wages  in  question  prescribe  his  rela- 
tions to  the  other  hands  engaged  in  running  the  train,  and 
define  his  duties.  According  to  them,  he  is  to  control  the 
running  of  trains,  must  see  that  schedule  time  is  made  wher- 
ever circumstances  will  permit,  prevent  reckless  running  on 
the  part  of  the  engineer,  prescribing  a  low  rate  of  speed  should 
the  condition  of  the  train  require  it;  and  should  the  engineer 
disregard  his  instruction,  he  is  required  to  report  that  fact  to 
the  master  of  transportation.  He  has  full  charge  and  super- 
vision of  the  conduct  and  management  of  the  train,  the  pas- 
sengers, baggage,  and  the  condition  of  the  track;  and  even  the 
engineer  is  bound  to  obey  his  orders  while  serving  on  the 
train,  provided  those  orders  are  not  in  violation  of  the  rules;. 
and  when  otherwise  employed  in  the  business  of  the  company, 
the  engineer  is  subject  to  the  orders  of  the  master  of  transpor- 
tation. Kyle  V.  Montgomery,  supra,  reviews  all  the  previous- 
decisions  of  the  court,  and  holds  the  wages  of  such  an  em- 
ployee  as  this   defendant   in   error  subject   to  garnishment. 

That  case  is  decisive  of  this,  and  constrains  us  to  hold  that 
there  was  error  in  sustaining  this  certiorari.  We  direct  that 
the  certiorari  be  dismissed,  at  the  cost  of  the  petitioner  therefor, 
and  that  the  judgment  of  the  justice  of  the  peace  be  in  all 
things  affirmed. 

Judgment  reversed. 


Wages,  Garnishment  of:  See  WriglU  v.  Chicago  etc.  R.  R.  Co.,  56  Am. 
Rep.  747;  note  to  Lathrop  v.  Clapp,  100  Am.  Dec.  510;  Foster  v.  Singer,  2 
Am.  St.  Rep.  747.  A  locomotive  engineer  is  a  "  clay -laborer "  within  the 
meaning  of  a  statute  exempting  the  wages  of  such  laborers  from  the  process 
of  garnishment:  Sanner  v.  Shivers,  76  Ga.  335.  The  fact  that  wages  of  an. 
employee  are  payable  monthly  does  not  of  itself  change  the  rule:  Foster  v. 
Singer,  09  Wis.  392. 
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Savannah,  Florida,  and  Western  Railway  Com- 
pany V.  Pritchard,  Matthews,  and  Company. 

[77  Georgia,  412.  | 

Railroads  —  Liability  over  Connecting  Line.  —  Where  railroad  com- 
pany  contracts  to  carry  and  deliver  a  still-worm,  to  be  used  in  the  manu- 
facture  of  turpentine,  over  its  own  and  a  connecting  line,  it  is  liable  for 
loss  caused  by  delay  in  delivering  it  which  occurs  on  the  connecting  line. 

Hailroads.  — Measure  of  Damages  against  railroad  company  for  delay  in 
delivering  a  still-worm,  for  the  manufacture  of  turpentine,  which  it  had 
contracted  to  carry  over  its  own  and  a  connecting  line,  is  the  value  of 
the  crude  turpentine  which  was  lost  through  want  of  place  of  deposit 
during  such  delay. 

Hailroads.  —  Measure  of  Damages  against  railroad  agreeing  to  transport 
goods  over  a  connecting  line,  on  which  the  goods  are  delayed,  causing 
loss,  is  damages  for  gains  prevented  as  well  as  losses  sustained,  subject 
only  to  the  conditions  that  the  damages  must  be  such  as  may  fairly  be 
supposed  to  have  entered  into  the  contemplation  of  the  parties  when 
contracting,  and  must  be  certain,  both  in  their  nature  and  in  resxject  to 
the  cause  from  which  they  proceed. 

Railroads.  —  Measure  of  Damages  against  railroad  for  delay  in  deliver- 
ing goods  which  it  had  agreed  to  carry  over  a  connecting  line  includes 
the  necessary  expense  incurred  in  finding  and  taking  possession  of  the 
goods;  and  a3  the  result  of  finding  the  goods  mitigates  the  damages  other- 
wise due,  the  company  cannot  complain  of  acts  which  inured  to  its  benefit. 

Chisholm  and  Erwin,  for  the  plaintiff  in  error. 

Garrard  and  Meldrim,  for  the  defendants. 

Hall,  J.  The  plaintiffs,  who  were  engaged  in  gathering 
<;rude  turpentine  and  manufacturing  it  into  spirits  and  rosin, 
brought  suit  against  the  Savannah,  Florida,  and  Western 
Railway  Company  for  failing  to  deliver  to  them  the  worm  of 
a  turpentine-still  which  they  had  shipped  by  their  road  from 
Savannah  to  Lumber  City,  on  the  East  Tennessee,  Virginia, 
and  Georgia  Railroad.  It  seems  from  the  evidence  that  the 
worm  was  carried  to  Cochran,  on  the  latter  railroad,  where  it 
was  delivered  in  the  depot,  and  from  there  it  was  carried  to 
the  distillery  of  another  party,  some  eight  miles  into  the 
country.  After  various  efforts  to  trace  the  missing  worm,  and 
considerable  expense  incurred  to  find  it,  it  was  at  length  re- 
claimed by  its  owners  from  the  party  to  whom  it  had  been 
■delivered,  six  weeks  having  elapsed  between  the  time  it  should 
have  been  received  at  Lumber  City  and  when  it  was  actually 
received  and  put  to  use  by  the  plaintiffs.  During  all  that 
time  their  machinery,  and  hands  employed  in  running  it,  were 
idle,  and  the  tree-boxes,  from  which  the  crude  gum  was  gath- 
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ered,  had  run  over,  and  much  of  it  was  wasted  for  the  want  of 
barrels  in  which  to  deposit  it;  and  such  loss  would  not  have 
occurred  had  the  worm  come  to  hand  at  the  proper  time,  and 
the  plaintififs  been  enabled  to  use  their  still.  The  principal 
loss  was  in  the  crude  turpentine,  estimated  at  eighty-six  bar- 
rels, the  value  of  which  was  four  dollars  a  barrel.  Plaintiffs 
had  a  verdict  for  $564.70,  which  was  the  amount  of  the  entire 
damages  proved,  l:ss  $16.  Defendant  made  a,  motion  for  new 
trial,  which  was  overruled,  and  the  defendant  excepted. 

1-5.  The  first  five  grounds  of  the  motion  alleged  that  the 
verdict  was  contrary  to  law  and  evidence,  decidedly  and 
strongly  against  the  weight  of  evidence,  contrary  to  the  charge 
of  the  court,  and  excessive. 

6.  The  sixth  ground  alleges  error  in  the  following  charge: 
"  If  it  be  shown  to  the  satisfaction  of  the  jury  that  the  Savan- 
nah, Florida,  and  Western  Railway  Company  received  goods 
consigned  to  some  one  point  on  their  connecting  road,  and 
they  receipted  for  it  as  delivered  to  them  to  be  delivered  at 
that  point,  the  receipt  is  'prima  facie  evidence  of  a  contract  on 
their  part  to  deliver  it,  and  is  subject  to  rebuttal  by  proof  only, 
and  not  by  presumption."  The  error  assigned  is,  that  the 
charge  incorrectly  states  the  terms  of  the  receipt  given  for  the 
still-worm,  and  erroneously  instructs  the  jury  that  the  receipt 
put  in  evidence  was  'prima  facie  evidence  of  the  contract  on 
the  part  of  the  defendant  to  deliver  the  still-worm  at  the  point 
of  destination. 

7.  Because  the  court  erred  in  charging  further,  in  that  con- 
nection, that  "if  plaintiffs,  or  any  one  or  all  of  them,  had  an 
idea  in  their  own  minds  that  the  liability  was  on  each  connect- 
ing road  for  such  damage  as  might  occur  through  the  default 
of  such  road,  that  was  an  opinion  of  law  which  might  or  might 
not  be  correct,  but  would  not  affect  the  contract,  unless  known 
to  the  other  party;  that  is  to  say,  the  opinion  of  Mr.  Pritchard, 
one  of  the  plaintiffs  (if  he  had  such  an  opinion),  that  the 
Savannah,  Florida,  and  Western  Railway  Company  would 
only  be  liable  as  far  as  Jesup,  would  not  affect  the  legal 
liability  of  the  railroad  any  more  than  ho  would  be  affected 
by  the  opinion  of  the  railroad  as  to  its  idea  of  what  its  right 
was.  Unless  there  be  a  consensus  between  them,  the  law  would 
govern,  and  the  contract  would  not  be  affected  by  the  opinion"; 
the  special  error  in  the  charge  being  that  it  took  away  from 
the  consideration  of  the  jury  the  construction  put  upon  the 
contract  by  Pritchard,  one  of  the  plaintiffs. 
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8.  Because  of  error  in  the  following  charge:  "  If  it  be  shown 
that  they  received  goods  consigned  to  a  point  on  a  connecting 
railway,  that  would  be  prima  facie  evidence  that  they  bo  un- 
dertook to  deliver  it,  and  to  set  that  aside  would  require  testi- 
mony which  would  satisfy  the  jury  of  another  intention  oq 
their  part  known  to  the  other  party";  the  error  assigned  to 
said  charge  being  that,  under  the  facts  testified  to  in  the  case, 
the  defendant  did  not  undertake  to  deliver  the  goods  at  a  point 
beyond  its  own  line,  and  the  receipt  of  the  goods  was  not  prima 
facie  evidence  of  a  contract  to  deliver  beyond  its  own  line. 

9.  Because  the  court  charged:  "When  a  person  has  been 
put  by  another  in  a  position  where  he  is  about  to  suffer  pecu- 
niary loss,  it  is  the  duty  of  such  person  to  make  the  pecuniary 
loss  as  light  as  he  may  reasonably  be  able  to  do.  If  Mr. 
Pritchard,  or  the  firm,  by  the  failure  of  the  property  being  de- 
livered, found  he  was  going  to  sufier  pecuniary  loss,  it  was  his 
duty  to  the  corporation  he  expected  to  hold  responsible  to 
make  the  loss  as  light  as  possible,  and  any  reasonable  steps 
which  he  might  have  taken  in  this  line,  and  with  a  view  of 
lessening  the  damage,  either  by  lessening  the  time  of  delay,  or 
facilitating  the  road  to  carry  out  its  part  of  the  contract,  if 
there  was  a  contract,  would  be  a  proper  subject-matter  for 
legitimate  charge  for  damages";  the  error  assigned  being  the 
right  of  the  plaintiff"  to  hold  the  defendant  for  the  expenses  in- 
curred by  Pritchard  in  looking  for  the  still-worm. 

10.  Because  the  verdict  of  the  jury  is  contrary  to  that  part 
of  the  charge  of  the  court  which  instructs  them  as  to  damage 
claimed  for  alleged  loss  of  eighty-six  barrels  of  crude  gum, 
which  charge  was  as  follows:  "My  attention  has  been  called 
to  the  fact  that  I  have  not  charged  with  reference  to  the 
eighty-six  barrels  of  crude  gum.  If  tlicrc  has  been  a  loss 
which  is  directly  but  not  altogether  attributable  to  this  delay, 
and  agaiuet  which  loss  ordinary  and  reasonable  prudence  and 
care  would  not  have  prevented,  then  if  damages  are  to  be  given 
at  all,  they  should  include  such  loss;  but  if  damage  did  not 
directly  come  from  the  delay  in  getting  this  still,  or  if  it  bo 
that  the  damage  could  have  been  avoided  or  lessened  by  rea- 
sonable care  and  diligence  en  the  part  of  the  plaintiff",  then 
they  cannot  recover  for  that  part  of  tbe  claim.  I  mean  this: 
that  if  they  could,  by  reasonable  care  and  diligence,  have 
avoided  the  loss  of  the  gum,  they  cannot  recover;  if  they  could 
have  avoided  the  loss  of  a  part  or  any  of  it,  they  cannot  recover 
for  such  portion." 
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There  are  two  questions,  and  only  two,  made  by  this 
record: — 

1.  The  first  is  as  to  the  liability  of  the  defendant  for  the 
delay  in  delivering  the  still-worm,  which  occurred  on  the  con- 
necting road  at  the  point  to  which  it  was  consigned,  and  to 
which  the  defendant  had  contracted  to  carry  and  deliver  it. 
Of  its  legal  liability  for  this  default,  we  think,  under  the  de- 
cisions of  this  court,  there  can  be  no  doubt:  See  Central  R.  R. 
V.  Dwight  Mfg.  Co.,  75  Ga.  609;  Falvey  v.  Georgia  R.  R.,  76  Id. 
597. 

2.  The  material  question  in  the  case,  however,  is,  whether 
the  court  gave  the  jury  the  correct  rule  as  to  the  measure  of 
damages,  especially  in  the  charge  as  to  the  item  of  loss  of  the 
crude  turpentine.  That  loss,  as  we  think,  was  the  natural 
and  legal  result  of  the  defendant's  negligence.  The  claim  on 
that  account  did  not  rest  upon  expected  profits,  but  the  loss 
of  the  material  from  the  manufacture  of  which  it  was  ex- 
pected profits  would  be  derived.  These  questions  were  fairly 
submitted  to  the  jury,  and  there  was  evidence  under  the  re- 
peated ruling  of  this  court  and  other  courts  which  justified 
their  finding  in  this  respect:  Hadley  v.  Baxendale,  9  Ex.  341; 
1  Sutherland  on  Damages,  71,  77,  93,  on  the  last  of  which 
pages  it  is  said  that  the  party  injured  is  entitled  to  recover  all 
his  damages,  including  gains  prevented  as  well  as  losses  sus- 
tained, and  this  rule  is  subject  to  but  two  conditions:  that  the 
damages  must  be  such  as  may  fairly  be  supposed  to  have  en- 
tered into  the  contemplation  of  the  parties  when  they  mado 
the  contract,  that  is,  must  be  such  as  might  naturally  be  ex- 
pected to  follow  its  violation;  and  they  must  be  certain  both 
in  their  nature  and  in  respect  to  the  cause  from  which  they" 
proceed:  Georgia  R.  R.  v.  Hayden,  71  Ga.  518;  Code,  sees. 
2944,  3072-3074,  cited  and  commented  on  in  that  case;  Wil- 
iingham  v.  Hooven,  Owens,  Rentschler,  &  Co.,  74  Ga.  233;  Stew- 
art V.  Lanier  House  Co.,  75  Id.  582. 

There  is  very  little  doubt  that  the  plaintifis  were  entitled  to 
recover  the  necessary  expenses  incurred  in  finding  the  still- 
worm,  and  taking  possession  of  the  same.  The  result  of  that 
search  mitigated  the  damages  that  would  have  formed  a  proper 
claim  against  the  defendant.  It  should  not  complain  of  acts 
which  inured  to  its  benefit.  We  cannot  conclude  from  any- 
thing that  appears  in  this  record  that  the  finding  in  favor  of 
the  plaintiff  is  excessive,  or  in  this  respect  contrary  to  the 
amount  of  actual  damages  proved  to  have  been  sustained  by 
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the  plaintiffs.  It  was  the  province  of  the  court  to  interpret 
and  construe  the  contract  of  affreightment  made  between  the 
phiintiffs  and  defendant,  and  we  agree  with  the  judge  in  his 
interpretation  of  this  contract;  in  fact,  we  think  the  charges 
excepted  to  eminently  correct  and  clearly  and  happily  ex- 
pressed. 

Judgment  afiSrmed. 

Liability  of  Carriek  Who  Contracts  to  carry  and  deliver  goods  over 
a  connecting  line:  Falvey  v.  Georgia  E.  li,  2  Am.  St.  Rep.  58,  and  note  61> 
62;  KnoU  v.  Raleigh  etc.  7?.  B.  Co.,  2  Id.  321,  note  325;  note  to  Badd  v.  U.  S. 
i  C.  Express  Co.,  3G  Am.  Rep.  7G1,  and  Laivrence  v.  Winona  etc.  R.  R.  Co.,  2 
Id.  141;  WctU  V.  Thomas,  72  Am.  Dec.  2.3U  et  seq. 

Measurk  of  Damages  against  Carrier  for  delay  in  delivering  freight; 
Priestly  v.  Northern  etc.  R.  R.  Co.,  79  Am.  Dec.  369,  note  371;  NeUles  v.  S.  C. 
R.  R.  Co.,  62  Id.  409,  and  note  411;  Ohio  etc.  R.  R.  Co.  v.  Dunbar,  71  Id.  291, 
note  298;  note  to  Wella  v,  Thwnas,  72  Id.  242,  243. 


Georgia  Chemical  Works  v.  Cartledge. 

[77  Georgia,  547.] 
Marshalino  Assets.  —  Bona  Fide  Purchaser  of  property  which  is  subject 
to  a  mortgage  lien,  and  who  buys  or  gets  control  of  such  mortgage, 
either  before  or  after  purchase,  may  foreclose  and  levy  on  other  prop- 
erty of  the  debtor;  and  M'hen  it  is  sold  by  the  sherifiF,  and  the  amount  is 
brought  into  court  and  claimed  by  junior  judgment  creditors,  equity 
will  not,  at  their  instance,  compel  the  holder  of  the  older  lien  to  satisfy 
the  same  out  of  the  property  purchased  by  him,  nor  will  it  compel  an 
assignment  of  the  lien  for  the  same  purpose. 

Thomas  E.  Watson^  for  the  plaintiff  in  error. 

Tuii  and  Lockhart,  by  Harrison  and  Peeples,  for  the  de- 
fendant. 

Hall,  J.  This  was  a  contest  between  the  creditors  of  War- 
ren Smalley  over  a  fund  arising  from  the  sale  of  his  property 
under  a  common-law  Ji.  fa.  in  favor  of  the  Georgia  Chemical 
Works.  The  other  contestant  was  James  E.  Cartledge,  who 
claimed  under  the  foreclosure  of  a  mortgage  on  the  personal 
property,  from  the  sale  of  a  portion  of  which  the  fund  in  con- 
troversy arose.  The  mortgage  assigned  to  Cartledge  was  older 
than  the  judgment  from  which  the  execution  of  the  other  con- 
testant, the  Georgia  Chemical  Works,  issued.  The  mortgage 
covered  land  and  other  personal  property  besides  that  sold; 
Cartledge  bought  and  had  it  assigned  to  him  to  protect  hi» 
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title  to  a  mule  he  had  purchased,  which  was  subject  to  it. 
The  other  contestants  insisted  there  were  two  funds  to  which 
he  had  access,  while  the  remainder  of  the  mortgaged  property 
was  inaccessible  to  them,  and  claimed  they  had  the  right  to 
compel  him  to  go  upon  the  land,  which,  it  seems,  had  been 
sold.  Cartledge  had  made  no  attempt  to  subject  it  to  liis 
mortgage,  and  had  not  even  foreclosed  it  upon  the  land,  which, 
it  seems,  had  been  disposed  of  prior  to  the  lien  of  the  judgment 
of  the  other  contestants,  who  in  open  court  tendered  to  Cart- 
ledge  the  full  amount  of  principal,  interest,  cost,  and  attor- 
ney's fees  due  upon  his  mortgage,  and  demanded  its  transfer 
and  delivery  to  them.  This  tender  was  rejected,  and  the 
judge,  who  heard  the  cause  upon  an  agreement  of  facts, 
awarded  the  fund  to  the  mortgage  Ji.  fa. 

It  is  very  evident  that  the  purpose  of  the  holder  of  the  com- 
mon-law judgment,  in  seeking  to  compel  Cartledge  to  go  upon 
the  remainder  of  the  mortgaged  property,  and  in  endeavoring 
to  procure  an  assignment  of  the  mortgage,  was  to  subject  the 
mule  that  Cartledge  had  purchased  to  the  moHgage  Ji.  fa.;  at 
least,  the  offer  of  payment  of  the  principal,  interest,  etc.,  due 
thereon  did  not  propose  to  release  this  mule  from  the  lien  of  that 
mortgage.  It  is  manifest  that  the  effect  of  the  arrangement 
proposed  by  the  Georgia  Chemical  Works  would  have  been  to 
substitute  this  common-law  judgment  lien  for  the  other  lien, 
and  thereby  secure  for  it  the  priority  of  that  lien.  This,  how- 
ever, the  court  would  not  permit,  and  we  think  his  judgment 
was  equitable  and  proper.  In  Carter  v.  Neal,  24  Ga.  347,  354. 
this  court  held,  in  a  case  where  the  doctrine  of  two  funds  was 
applicable  as  between  contending  creditors,  that  one  of  these 
creditors  should  not  be  subrogated  to  the  right  of  the  other, 
unless  the  former  had  satisfied  the  latter  his  demand  so  as 
to  relieve  him  from  trouble,  expense,  and  risk.  In  Green^ 
Tracy,  &  Co.  v.  Brown  and  Dimick,  incorrectly  reported  as 
against  Ingram  et  al.,  16  Ga.  164,  165,  the  precise  question 
raised  here  was  determined,  and  it  was  held  that  the  bona  fide 
purchaser  of  property  against  which  judgment  liens  existed, 
who  purchased  or  got  control  of  these  judgments,  whether 
before  or  after  his  purchase  of  the  property,  has  the  right  to 
levy  them  on  other  property  of  the  defendant  in  Ji.  fa.,  and 
when  the  same  was  sold  by  the  sheriff  and  the  amount  of  the 
sale  was  brought  into  court  and  claimed  by  younger  judgment 
creditors,  a  court  of  equity  would  not,  at  their  instance,  com- 
pel the  }iolder8  of  the  older  lien  to  satisfy  the  same  out  of  the 
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property  purchased  by  them.     The  same  principle  is  recog- 
nized  and  applied  in  Knowles  v.  Lawton,  18  Ga.  476.     See 
also  Code,  sees.  1949,  3147,  3161,  and  citations. 
Judgment  affirmed. 


Marshaling  Assets,  Rule  of,  how  and  when  applied  as  between  mort- 
gagee and  subsequent  creditors:  Herbert  v.  Mechanics^  Building  etc.  Ass'n,  90 
Am.  Dec.  GOl,  and  note  607;  Knowha  v.  Lawton,  63  Id.  290,  and  note  298; 
Trimmier  v.  Vise,  43  Am.  Rep.  624.  As  to  when  the  doctrine  of  marshaling 
aecurities  applies  generally,  see  Carter  v.  Neal,  71  Am.  Dec.  136,  and  nota 
142;  Cumminga's  Appeal,  64  Id.  695. 
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Illeqal  Contracts.  —  Monet  Deposited  by  Principal  with  an  agent  to 
purchase  futures  in  grain  can  be  recovered  by  the  principal  when  the 
same  is  not  profits  made  by  the  agent  in  the  gambling  transaction  for  the 
principal  over  and  above  the  sum  deposited  with  him,  but  an  amount 
within  such  sum.  And  it  is  immaterial  whether  it  is  the  same  identical 
money  or  other  money  deposited  in  bank  with  other  money  of  the  agent 
therein,  and  used  by  him  and  replaced  by  other  funds,  or  used  for  filling 
margins  for  futures,  and  afterwards  replaced  by  the  agent  to  the  credit 
of  the  principal. 

Illegal  Contract.  —  Money  Won  as  Profits  on  futures  in  grain  cannot 
bo  recovered  from  an  agent  who  won  it  for  his  principal  with  the  use  of 
the  latter 'a  money  on  the  illegal  venture. 

Illegal  Contract.  —  Money  Put  in  Hands  of  Agent  to  purchase  futures 
in  grain  for  the  principal  may  be  recovered  when  no  part  of  such  money 
consists  of  profits  made  by  the  agent  for  the  principal  out  of  the  illegal 
venture,  and  in  an  action  for  its  recovery  the  principal  need  not  invoke 
the  contract  to  aid  him,  and  the  agent  cannot  set  up  its  illegality  to  de- 
feat the  action  for  the  money  held  as  agent. 

B.  F.  Abbott,  for  the  plaintiflfs  in  error. 

W.  I.  Heyward,  by  Walter  R.  Brown,  for  the  defendant. 

Jackson,  C.  J.  The  suit  is  brought  by  Brown  against 
Clarke,  Harrison,  &  Co.  for  the  recovery  of  some  seven  hun- 
dred dollars  deposited  with  them  to  fill  margins  in  the  pur- 
chase of  contracts  in  pork  and  grain  for  future  delivery.  The 
jury  found  for  the  plaintiff  the  sum  sued  for;  the  defendants 
excepted,  and  on  the  denial  of  a  new  trial  the  case  is  before  us. 

The  point  made  is,  whether  money  deposited  by  a  principal 
to  agents  to  purchase  futures  can  be  recovered  by  the  principal 
from  the  agents,  the  same  not  being  the  fruits  of  the  gambling 
transaction,  as  denominated  by  this  court, — not  profits  made 
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by  the  agents  for  the  principal  over  and  above  the  sum  de- 
posited with  them,  but  an  amount  of  money  within  the  sum 
total  originally  intrusted  to  the  agents.  It  is  immaterial 
whether  it  is  the  identical  money  so  deposited,  or  deposited  in 
bank  with  other  deposits  of  the  agents  therein,  and  used  by 
them  and  replaced  by  other  funds,  or  used  for  filling  margins 
for  futures  and  afterwards  replaced  by  the  agents  to  th'^  credit 
of  the  principal.  The  question  is.  Whose  money  is  it, — the 
agents'  or  the  principal's? 

*  If  it  had  been  won  as  profits  on  the  venture,  it  could  not 
have  been  recovered  back  from  agents,  who  got  it  for  the  prin- 
cipal with  the  use  of  the  principal's  money  on  the  illegal  ven- 
ture, because  that  would  be  money  recovered  on  a  chance 
venture,  and  considered  by  this  court  as  equivalent  to  a  gam- 
ing venture.  But  when  it  is  not  at  all  the  profits  made  on 
futures, — when  no  profits  at  all  were  realized,  but,  when  the  en- 
tire venture  was  over,  this  money  was  held  by  the  agents,  if, 
on  the  final  accounting,  it  remained  unspent  for  their  principal, 
it  was  his  money,  won  from  nobody,  but  intrusted  to  his 
agents,  for  an  illegal  purpose  it  is  true,  yet  left  in  the  hands  of 
the  agents,  after  the  game  is  over,  as  the  sum  or  part  of  the 
sum  he  first  intrusted  to  them.  It  is  true  that  upon  wagering 
contracts  there  can  be  no  recovery:  Code,  sec.  2750.  But  this 
is  not  a  suit  upon  a  wagering  contract.  It  is  a  suit  for  money 
in  the  hands  of  agents  by  the  principal,  furnished  him  to  buy 
and  sell  grain  for  him,  and  it  is  alleged  that  this  money  now 
sued  for  is  the  money  so  furnished.  There  is  nothing  illegal 
in  the  contract  set  up  in  the  declaration.  It  is  the  defense  that 
sots  up  the  illegal  contract.  All  that  the  plaintiff"  has  to  prove 
in  order  to  recover  is,  that  these  agents  have  his  money  that 
ho  furnished  them,  and  refuse  to  turn  over  his  own  to  him. 
Thereupon  the  agents  say,  It  is  true  we  have  your  money,  but 
you  furnished  us  it  to  speculate  in  futures  for  you,  and  you 
cannot  recover  it  back,  because  you  furnished  it  for  an  illegal 
purpose.  The  agents  cannot  set  up  the  illegal  contract,  because 
they  made  it,  and  got  a  consideration  for  using  the  money 
illegally,  and  are  particeps  criminis.  Just  as  if  it  had  been 
necessary  for  the  plaintiff" — the  principal  —  to  use  the  illegal 
contract  to  recover  the  money,  which  would  have  been  neces- 
sary had  ho  sued  for  the  profits  of  the  venture;  so  it  is  illegal 
for  the  agents  to  use  it  to  defend  the  suit  for  money  they  have 
belonging  to  the  principal.  In  Ingram  v.  Mitchell,  SO  Ga.  547, 
principles  are  ruled  and  authorities  cited  approvingly  which 
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seem  to  us  to  control  this  case.  "Whenever  the  plaintifif  can 
make  out  his  case  without  invoking  the  illegal  contract  to  his 

aid,  he  is  entitled  to  recover Where  an  agent  receives 

money  from  his  principal  upon  an  illegal  contract,  he  cannot 
avail  himself  of  chat  defense  in  an  action  brought  against  him 
by  the  principal  for  money  had  and  received  to  the  plaintiff's 
use,  especially  when  those  who  paid  over  the  money  to  the 

agent  do  not  desire  that  he  should  retain  it When. 

money  is  actually  paid  over  upon  an  illegal  contract,  it  is  clear 
that  it  cannot  be  recovered  back,  the  contract  being  executed, 

and  both  parties  being  in  pari  delicto A  party  may  in 

some  cases  be  allowed  to  retain  money  which  was  due  to  him 
ex  equo  et  bono,  but  which  he  could  not  have  recovered  at  law; 
yet  he  r^^ver  can  be  allowed  to  retain  money  to  which  he  has 
no  claiiii  whatever  against  the  true  owner." 

It  does  seem  that  these  principles  decide  this  case.  The 
plaintiff  need  not  invoke  the  contract  at  all  to  help  him.  It  is 
wholly  immaterial  for  what  purpose  the  agents  got  it.  That 
that  they  got  it  to  be  used  ^ov  him  is  enough;  that  they  got 
and  hold  his  money  is  enough,  without  any  agreen:!cnt  about 
its  use.  The  defendants  cannot  avail  themselves  of  the  illegal 
contract  to  defend  the  action  for  the  money  they  hold  as 
agents.  The  money  is  not  here  paid  over  upon  an  illegal  exe- 
cuted contract,  so  as  to  bar  its  recovery  back.  Tiiis  is  a  con- 
tinuing executory  contract  by  which  the  money  is  put  in  the 
hands  of  the  agents  to  be  used  for  the  principal,  and  not  a 
payment  of  money  to  the  agents  upon  a  past  executed  con- 
sideration. The  agents  caimot  be  allowed  here  to  keep  this 
money,  to  which  they  have  no  claim  upon  earth  against  this 
principal.  They  must  pay  it  over,  if  Ingram  v.  MitcJtdl,  supra, 
and  Tenant  v.  Elliott,  1  Bos.  &  P.  3,  cited  approvingly,  be  law. 
In  the  cited  case,  Chief  Justice  Eyre  said:  "The  question  is, 
whether  he  who  had  received  money  to  another's  use  on  an 
illegal  contract  can  be  allowed  to  retain  it,  and  that  not  even 
at  the  desire  of  those  who  paid  it  to  him.  I  think  not."  And 
Mr.  Justice  Buller  said:  "Can  the  defendant  in  conscience 
keep  the  money  so  paid  ?  For  what  purpose  should  he  retain 
it?  To  whom  is  he  to  pay  it  over?  Who  is  entitled  to  it  but 
the  plaintiff?"  All  this  is  approved  as  law  by  this  court  in 
Ingram  v.  Mitchell,  supra,  and  these  utterances  of  these  justices, 
eanctioned  by  this  court,  cover  the  case  at  bar. 

Nor  is  there  anything  in  45  Ga.  501,  59  Id.  25,  or  G8  Id.  299, 
or  the  more  recent  decisions  that  question  the  cases  in  45  and. 
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59  Georgia  reports,  which  militates  against  and  collides  with 
the  ruling  in  favor  of  the  recovery  here. 

The  Code,  in  sections  2191,  2638,  and  2570,  does  not  collide 
with  this  ruling.  The  first  is,  that  "no  rights  can  arise  to 
either  party  out  of  an  agency  created  for  an  illegal  purpose." 
The  right  to  recover  this  money  does  not  arise  out  of  this  ille- 
gal contract.  The  second,  2638,  is,  in  substance,  that  a  con- 
tract for  futures,  no  skill  or  labor  entering  into  the  contract, 
is  a  pure  speculation  upon  chances,  contrary  to  the  policy 
of  the  law,  and  cannot  be  enforced  by  cither  party.  This 
is  not  an  effort  to  enforce  a  contract  for  futures,  but  it  is  to 
recover  money  from  the  agents  furnished  them  to  enter  into 
the  contract  for  futures.  Section  2570  is,  that  wagering  con- 
tracts cannot  be  enforced.  This  is  not  such  a  contract  be- 
tween this  principal  and  these  agents;  but  it  is  money 
furnished  the  agents,  to  be  used  to  buy  futures,  by  their  prin- 
cipal, and  which  the  principal  seeks  to  recover,  and  can  re- 
cover, as  his  money  in  his  agents'  hands,  without  setting  up 
the  wagering  contract  or  relying  upon  it  at  all.  Nor  do  3  Ga. 
176,  41  Id.  315,  55  Id.  235,  262,  68  Id.  124,  71  Id.  400,  and 
the  same  case,  decided  January  12,  1886  (75  Id,  366),  collide 
with  ^is  judgment.  They  are  all  reconcilable  with  this,  and 
fitandr  l^n  facts  that  distinguish  them  from  this  case.  The 
able/c^jynsel  for  plaintiff  in  error  cites  them,  and  we  have 
carelUl^  examined  them  in  deference  to  his  ability  and  re- 
search; 

W^hink  that  the  facts  of  the  case  require  the  verdict,  from 
oiff^andpoint  in  applying  law  to  them;  and  as  this  is  the 
on^point  argued  and  pressed  before  us,  we  affirm  the  judg- 


^jfgoNTRACTS  TO  Deal   IN  "  FUTURES "  OR  "Maegins,"  Validity  of,   aad 
forcement  of  relations  growing  out  of:  Pearce  v.  Foot,  55  Am.  Rep.  414; 
Idtesides  y.  Hunt,  49  Id.  441;  Seeligson  v.  Lewis,  57  Id.  593;  Waugh  v.  Beck, 
.60  Id.  354;  Cunningham  v.  National  Bank,  51  Id.  266;  Crawford  v.  Spencer,  1 
Am.  St.  Rep.  745,  and  extended  note  on  the  subject  752  et  seq.     In  Craw- 
ford V.  Spencer,  92  Mo.  498,  contracts  to  deliver  in  future  on  "option,"  etc., 
such  as  are  mentioned  in  the  principal  case,  are  held  to  be  illegal  and  void. 
Money  Advanced   for  Gambling   Purpose,  when  may  be  recovered: 
Tyler  y.  Carlysle,  1  Am.  St.  Rep.  301,  and  note  302. 


N 


102  WoRTSMAN  V.  Wade.  [Georgia^ 

WoRTSMAN  V.  Wade. 

[77  Georgia,  651.J 

Removal  of  Causes  —  Parties.  —  Where  United  States  Marshal  Makes 
Levy,  and  a  claim  is  interposed,  and  a  forthcoming  bond  given,  payable 
to  the  marshal  or  his  successors,  and  such  successor  afterwards  brings 
suit  in  a  state  court  on  such  bond  for  the  use  of  the  plaintiffs  in  attach- 
ment who  are  nou-residents,  such  marshal  is  merely  a  formal  and  not 
an  essential  party,  and  is  without  interest  in  the  suit,  and  the  plaintiffs 
in  attachment,  being  the  real  parties  plaintiff,  may  remove  the  cause  to 
a  United  States  circuit  court  on  the  ground  that  they  are  non-residents, 
though  all  the  other  parties  reside  in  the  state. 

Parties. — Claim  Interposed  and  Forthcoming  Bond  Given  in  attach- 
ment is  a  proceeding  entirely  within  the  remedy  given  by  statute,  and 
while  it  is  a  general  rule  that  an  action  on  contract  must  be  brought  by 
the  party  holding  the  legal  interest,  still  a  suit  on  such  bond  given  to 
the  levying  ofBcer,  if  brought  by  him,  is  for  the  use  and  benefit  of  the 
plaintiff  in  attachment,  and  he  is  the  real  party  plaintiff. 

Garrard  and  Meldrim,  for  the  plaintiffs  in  error. 

W.  Hampton  Wade,  and  Charles  N.  West,  by  John  W.  Guer- 
ard,  for  the  defendant. 

Hall,  J.  Edward  C.  Wade,  United  States  marshal  for  the 
southern  district  of  Georgia,  who  avers  himself  to  be  a  citizen 
of  this  state,  brought  suit  in  the  city  court  of  Savannah,  for 
the  use  of  Curtis  and  Wheeler,  who  are  alleged  to  be  citizens 
of  New  York  and  residents  of  that  state,  upon  a  bond  taken 
in  a  claim  case,  returnable  to  the  circuit  court  of  the  United 
States  for  the  eastern  division  of  the  southern  district  of  Geor- 
gia, payable  to  Wade's  predecessor  in  the  office  of  marshal 
and  his  successors,  and  conditioned  for  the  forthcoming  of  the 
property  levied  on  and  claimed  by  virtue  of  an  attachment  in 
favor  of  the  usees,  issuing  from  and  returnable  to  said  circuit 
court  against  the  defendants  in  attachment,  who  with  their 
sureties  executed  and  delivered  said  bond,  and  all  of  whom 
are  citizens  of  and  residing  in  the  state  of  Georgia.  The  said 
usees,  Curtis  and  Wheeler,  averring  themselves  to  be  the  real 
plaintiffs  in  the  action  brought  in  the  name  of  the  marshal, 
for  their  use,  with  all  other  necessary  and  proper  averments  as 
to  the  citizenship  of  the  parties  and  the  amount  in  controversy, 
petitioned  the  said  city  court  for  a  removal  of  said  cause  from 
the  said  court  to  the  circuit  court  of  the  United  States  for  the 
eastern  division  of  the  southern  district  of  Georgia,  accom- 
panying the  petition  with  the  bond  required  by  the  act  of  Con- 
gress in  such  case  made  and  provided.  The  city  court  granted 
the  prayer  of  the  petitioners,  and  ordered  the  cause  removed. 
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The  defendants  in  the  suit  contested  the  right  of  the  petition- 
ers to  have  the  cause  removed,  solely  on  the  ground  that  the 
plaintiff,  who  was  a  citizen  and  resident  of  the  same  state  with 
the  defendants,  was  a  necessary  and  essential  party  to  the 
proceedings  to  remove  the  same,  and  if  this  was  so,  the  cause 
could  not  be  removed  to  the  circuit  court  of  the  United  States, 
according  to  the  requirements  of  the  act  of  Congress  under 
which  the  proceedings  were  had;  on  this  ground  alone  they 
excepted  to  the  decision  of  the  city  court,  and  brought  it  here 
by  writ  of  error  for  review. 

Counsel  for  the  plaintiffs  in  error  concede  that  if  the  plain- 
tiflf  in  the  court  below  was  not  a  necessary  though  a  proper 
party  to  the  suit,  it  was  not  essential  to  unite  him  with  the 
usees  in  their  petition  for  the  removal;  and  whether  he  is 
such  necessary  party  is  to  be  determined  by  the  laws  of  the 
state,  it  being  the  duty  of  the  United  States  courts  to  conform 
their  practice  and  pleading  to  that  of  the  states  in  which  they 
are  sitting,  under  the  act  of  Congress  of  1872  in  relation  to 
that  subject. 

Whether  the  marshal,  who  stands  in  the  place  of  the  levy- 
ing officer  of  the  state,  under  the  circumstances,  is  such  neces- 
sary party,  v;-ll  depend  upon  his  right  to  control  the  case,  as 
well  as  upoi.  his  liability  for  the  consequences  of  instituting 
and  prosecuting  it  under  our  laws.  The  obligation  on  which 
the  action  is  founded  was  taken  in  a  proceeding  unknown  to 
the  common  law,  and  peculiar  to  the  remedies  provided  by 
our  statutes;  according  to  these  statutes,  we  are  of  opinion 
that,  although  his  name  should  be  used,  inasmuch  as  the 
bond  is  payable  to  him  and  his  successor  in  office,  yet  the  suit 
is  not  his,  but  is  the  suit  of  the  parties  for  whose  use  it  is 
brought  and  to  enforce  whose  rights  it  is  prosecuted.  While, 
as  a  general  rule,  it  is  true,  as  declared  by  our  Code,  section 
3257,  that  the  action  on  a  contract,  whether  by  parol  or  under 
seal  or  of  record,  should  be  brought  in  the  name  of  the  party  in 
whom  the  legal  interest  is  vested,  yet  it  does  not  thence  follow 
that  he  must  take  the  beneficial  interest  as  contradistin- 
guished from  the  legal  title  thereunder.  The  legal  title  is 
vested  in  every  naked  trustee,  yet  the  entire  beneficial  interest 
is  in  the  cestui  que  trust  for  whose  use  he  holds.  When  prop- 
erty is  levied  on  and  claimed  by  a  third  person,  it  is  made 
the  duty  of  the  levying  officer,  when  the  claimant  shall  desire 
to  have  the  possession  of  it,  to  take  bond,  with  good  security, 
in  double  the  value  of  the  property  so  levied  on,  which  shall 
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be  made  payable  to  such  levying  officer  in  a  Bum  equal  to 
double  its  value,  conditioned  for  the  delivery  of  the  same  at 
the  time  and  place  of  sale,  provided  it  shall  be  found  subject 
to  the  execution;  and  when  the  forthcoming  bond  is  executed 
and  delivered,  it  becomes  the  further  duty  of  the  levying 
officer  to  have  the  property  in  the  possession  of  the  claimant. 
And  if  the  claimant  or  his  security  shall  fail  to  deliver  the 
property  as  agreed,  the  bond  is  made  recoverable  in  any 
court  having  jurisdiction  of  the  same:  Code,  sees.  8728-3730. 
There  is  no  legal  obligation,  by  the  terms  of  the  statute,  vest- 
ing on  the  levying  officer  to  institute  any  suit  on  this  bond  for 
his  own  benefit,  nor  is  he  expressly  authorized  to  do  so,  as  ho 
would  appear  to  be  in  cases  where  an  affidavit  of  illegality  is 
interposed  to  the  levy  of  an  execution.  The  levying  officer 
may  take  the  forthcoming  bond,  but  he  is  not  bound  to  do  so, 
for  it  is  expressly  provided  that  the  taking  thereof  shall  not, 
in  any  case,  prejudice  or  affect  the  rights  of  the  plaintiff,  but 
shall  relate  to  and  have  effect  alone  between  the  officer  to 
whom  it  is  given  and  the  defendant;  and  it  affords  no  excuse 
to  the  officer  for  not  having  made  the  money  on  the  execution 
by  reason  of  having  taken  the  bond;  he  is,  notwithstanding, 
liable  to  be  ruled,  just  as  he  would  be  in  case  no  such  bond 
had  been  given:  Code,  sees.  3672,  3674.  Why  such  a  differ- 
ence is  made  in  cases  so  closely  analogous  it  may  be  some- 
what difficult  to  understand,  but  ita  lex  scripta  est,  and  the 
clearly  expressed  will  of  the  legislature  must  be  taken  by  the 
court  as  an  all-sufficient  reason  for  the  difference.  When 
property  levied  on  by  attachment  is  claimed  and  replevied, 
the  same  rule  obtains  as  where  it  is  seized  by  execution;  the 
levying  ofliccr  is  required  to  leave  the  property  with  the  claim- 
ant and  to  return  this  bond,  together  with  the  damage  bond, 
to  the  court  to  which  the  attachment  is  made  returnable;  in 
this  case,  this  is  an  express  provision  of  the  law,  and  in  the 
case  of  claims  and  replevies  of  property  levied  on  under  penal 
process,  the  unvarying  practice  has  been,  so  far  as  we  aro 
informed,  to  return  the  forthcoming  bond  with  the  other 
papers  in  the  case. 

In  the  case  of  attachments,  the  levying  officer,  upon  breach 
of  the  condition  of  the  forthcoming  bond,  is,  by  the  express 
terms  of  the  statute,  allowed  to  sue  and  recover  the  full  value 
of  the  property  claimed,  and  also  all  damages,  costs,  and 
charges  that  the  plaintiff  may  have  sustained  in  consequence 
of  the  claimant's  failure  to  deliver  the  property:  Code,  sees. 
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o324,  3325.  It  is  somewhat  singular  that  where  property 
levied  on  under  execution  is  claimed,  and  a  bond  given  for  its 
fortlicoming,  there  is  no  such  express  authority  given  the  levy- 
ing officer  to  sue  for  its  value  or  the  costs  or  charges  resulting 
from  the  breach  of  its  condition.  That  the  usee  in  such  a 
-case  is  the  real  and  the  plaintiff  the  nominal  party,  is  evident 
from  other  provisions  of  the  Code,  which  (sec.  2903)  declares, 
if  the  plaintiff  sues  for  the  benefit  of  another  person,  a  set-off 
xigainst  the  beneficiary  shall  be  allowed.  Again,  a  nominal 
"oarty  or  naked  trustee  cannot  receive  payment  without  au- 
thority, and  if  it  be  made  collusively  and  with  intention  to 
defeat  the  true  owner,  it  has  no  effect:  Id.,  sec.  2865.  Wo 
hazard  little  in  saying  that,  prior  to  the  code,  no  case  can  be 
found  where^  suit  has  been  brought  by  a  private  person  for 
his  use  in  the  name  of  an  officer  of  the  government  or  the 
court,  to  whom  the  bond,  the  foundation  of  the  suit,  is  mado 
payable  by  law,  in  which  the  plaintiff  has  been  held  respon- 
sible for  cost  or  other  damage  resulting  therefrom  to  the  oppo- 
site party;  the  liability  for  such  charges  is  upon  the  usee. 
This  matter  is  now  put  to  rest  by  section  13  of  the  Code, 
which  gives  to  the  person  interested  the  right  to  bring  suit  on 
the  bond  in  his  own  name.  In  addition  to  the  cases  cited  ou 
the  briefs  of  counsel,  the  following,  together  with  others  which 
might  be  cited  from  our  reports,  show  that  the  usee,  and  not 
the  plaintiffs,  is  regarded  as  the  real  party.  Thus  in  a  suit  in 
the  name  of  the  governor  for  the  use  of  sundry  execution 
creditors  on  the  official  bond  of  the  sheriff,  where  it  appeared 
that  the  claims  of  the  several  usees  were  separate  and  distinct, 
it  was  held  that  there  was  a  misjoinder  of  plaintiffs  as  well  as 
distinct  causes  of  action,  and  that  the  declaration  was  for  that 
reason  bad:  Governor  etc.  v.  Hicks,  12  Ga.  189;  Glenn  v.  Blacky 
31  Id.  393;  Sharman  v.  Walker,  68  Id.  148.  The  last  two 
cases  impliedly,  if  they  do  not  expressly,  recognize  the  usees 
as  the  real  parties  to  the  action.  According  to  our  Code, 
section  3486,  when  it  becomes  necessary  for  the  purpose  of  en- 
forcing the  rights  of  a  plaintiff,  he  may  amend  by  substituting 
the  name  of  another  person  in  his  stead,  suing  for  his  use. 
More  directly  in  point,  however,  is  the  case  of  Edwards  v.  Per- 
ryman,  18  Ga.  374,  877,  378,  where  the  trustee  of  a  married 
woman  dismissed  a  suit  brought  by  her  in  the  name  of  her 
trustee  and  a  prochein  amy,  and  the  trustee,  without  consult- 
ing her,  dismissed  the  same,  it  was  held  that,  as  she  was  tho 
party  most  interested  in  the  subject-matter  of  the  suit,  he  had 
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no  authority  to  dismiss  it,  and  could  do  nothing  to  prejudice- 
her  rights,  and  therefore,  upon  her  motion,  the  suit  was  rein- 
stated. Inasmuch  as  these  usees  were  the  real  plaintiffs  in 
this  action,  and  the  marshal  was  only  a  formal  party  without 
apparent  interest  in  the  subject  of  the  suit,  and  as  they  were 
residents  and  citizens  of  another  state,  and  all  the  defendants 
were  residents  and  citizens  of  Georgia,  and  the  amount  in  con- 
troversy exceeded  five  hundred  dollars,  we  are  of  opinion  that 
the  cause  was  properly  removed  upon  their  application;  and 
none  of  the  exceptions  to  the  action  of  the  court  in  this  re- 
spect are  well  taken. 

Judgment  aflfirmed.  

Removal  of  Causes  in  Attachment  Proceedings:  See  Desty'a  Removal 
of  Causes,  p.  98,  sec.  6  c;  p.  105,  sees.  10  a,  10  c.  As  to-  the  presence  of 
nominal  parties  not  defeating  the  right  of  removal:  Dillon's  Removal  of 
Causes,  4th  ed.,  sec.  15  a;  see  also  Desty's  Removal  of  Causes,  p.  98,  sec* 
6  c;  note  to  Beery  v.  Inrl;  12  Am,  Rep.  545. 


City  and  Suburban  Kailway  Co.  v.  Mayor. 

177  Georgia,  731.1 

Municipal  Ordinance  Compelling  Railway  Companies  to  water  their 
track  so  as  to  lay  the  dust  is  authorized  by  a  charter  providing  that  the 
city  shall  "make,  ordain,  and  establish  such  by-laws,  ordinances,  rules, 
and  regiilations  as  shall  appear  to  them  requisite  and  necessary  for  the 
security,  welfare,  and  convenience  of  said  city  and  its  inhabitants,  and 
for  preserving  health,  peace,  and  good  government  within  the  limits  of 
the  same." 

Municipal  Ordinance. — Where  Railroad  Company's  Charter  consists 
of  an  ordinance  confirmed  by  the  legislature,  empowering  it  to  construct 
its  road  and  run  within  the  city  limits,  and  providing  that  the  company 
and  its  agents  should  bo  under  the  same  police  regulations  and  liable  to 
fine  as  other  persons  for  violation  of  the  ordinances  of  the  city,  the 
successor  to  the  company's  interests  is  bound  to  obey  an  ordinance  com- 
pelling railway  companies  to  keep  their  track  watered  so  as  to  lay  the 
dust. 

Municipal  Ordinances. — Railroad  Company  though  it  does  not  submit 
itself  to  the  police  regulations  and  ordinances  of  a  city,  on  entering  it,  i» 
nevertheless  subject  thereto. 

Authorized  Municipal  Ordinance  providing  that  all  railway  companie* 
traversing  the  streets  must  keep  their  track  watered  so  as  to  lay  th» 
dust,  is  general,  and  not  partial,  so  as  to  vitiate  it. 

Denmark  and  Adams,  for  the  plaintiff  in  error. 
//.  C.  Cunningham,  for  the  defendants. 
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Jackson,  C.  J.  The  police  court  of  Savannah  fined  the  City 
and  Suburban  Railway  of  Savannah,  Georgia,  for  neglecting 
to  water  the  track  on  which  it  ran  through  the  streets  of  the 
city.  The  railway  company  sued  out  writ  of  certiornri  to 
the  superior  court  of  the  county  of  Chatham,  which  was  dis- 
missed by  that  court,  and  error  is  assigned  here  on  its  dismis- 
sal, on  the  ground  that  the  ordinance  authorizing  the  fine  and 
requiring  tiie  company  to  water  the  track  is  without  legal  au- 
thority and  void. 

1.  The  authority  given  by  charter  to  the  city  of  Savannah 
is  very  broad.  It  is  "  to  make,  ordain,  and  establish  such  by- 
laws, ordinances,  rules,  and  regulations  as  shall  appear  to 
them  requisite  and  necessary  for  the  security,  welfare,  and 
convenience  of  the  said  city  and  its  inhabitants,  and  for  pre- 
serving health,  peace,  and  good  government  within  the  limits 
of  the  same."  Surely,  to  keep  down  the  dust  from  the  rail- 
way's own  tracks,  by  watering  them,  within  the  city  limits, 
and  on  its  streets,  is  a  very  requisite  and  necessary  thing 
for  the  welfare  and  convenience  of  the  inhabitants  on  tb' 
streets  over  which  the  road  is  constructed,  to  say  nothing  c*" 
its  health-preserving  effect.  The  cars  constantly  run;  almost 
every  minute  they  pass  each  house  on  the  street,  and  if  the 
track  be  left  unwatered,  the  dust  becomes  very  inconvenient 
to  those  who  lodge  in  the  house,  and  in  warm  weather  sit  on 
the  stoops,  or  open  the  windows.  It  follows  that  the  charter 
of  the  city  authorizes  the  ordinance. 

2.  Does  the  charter  of  the  company  forbid  it,  or  is  it  incon- 
Bistent  with  that  charter?  Nothing  of  the  sort  has  been  exhib- 
ited to  this  court  in  this  record  or  in  the  law.  On  the  contrary ,^ 
this  plaintifif  in  error  is  successor  to  the  Savannah,  Skidaway^ 
and  Seaboard  Railroad  Company,  incorporated  under  the  act 
of  1866:  Laws  of  1866,  p.  130.  This  act  only  granted  the  right 
to  construct  the  road  outside  the  city.  An  ordinance  of  the 
city,  passed  in  1868,  gave  it  the  power  to  construct  and  run 
within  the  city  limits,  and  in  that  ordinance  provided  "  that 
said  company  and  its  agents  shall  be  under  the  same  police 
regulations  and  liable  to  fine  as  other  persons  for  violation  of 
the  ordinances  of  the  city  of  Savannah";  and  this  ordinance 
was  confirmed  by  the  general  assembly  in  1868:  See  City  Code, 
423-425  et  seq.,  and  Acts  of  the  Legislature  of  1868,  p.  113. 
Therefore,  its  chartered  rights,  as  successor  as  aforesaid,  so  far 
from  militating  against  the  legality  of  the  ordinance  before  us 
now,  obligates  the  company  and  its  agents  to  submit  to  fines 
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under  it.  Even  if  it  did  not  so  submit  itself  to  the  polioo 
regulations  and  ordinances  of  the  city,  on  entering  it,  it  would 
be  subject  thereto:  Cooley,  5th  ed.,  marg.  p.  280;  1  Dillon  on 
Municipal  Corporations,  sees.  142-148,  and  cases  cited. 

3.  Nor  do  we  see  that  the  ordinance  is  partial,  and  not  gen- 
eral, so  as  to  vitiate  it.  It  affects  alike  all  railways  traversing 
the  streets,  and  thus  embraces  impartially  every  person  that 
runs  continuously  and  constantly  on  the  streets,  and  raises 
this  inconvenient  dust  constantly  when  the  track  on  which 
such  person  runs  is  left  unwatered.  Because  only  an  artificial 
person  does  this  by  virtue  of  chartered  permission  to  construct 
and  use  the  track,  and  run  on  it  constantly,  is  no  reason  to 
show  the  ordinance  not  general.  It  embraces  all  who  exercise 
the  same  right  and  work  the  same  inconvenience  to  occupants 
of  houses  on  the  street:  In  re  Goddard,  16  Pick.  504,  506,  510; 
Railroad  Co.  v.  Richmond,  96  U.  S.  521. 

So  the  court  was  right  to  dismiss  the  certiorari. 

Judgment  affirmed. 

City,  Right  to  Pass  Ordinances  regulating  railways  using  its  streets, 
and  duty  of  railway  to  comply  therewith:  Horr  and  Bemis  on  Municipal 
Police  Ordinances,  sees.  238  ct  seq. ;  Tiedcman  ou  Limitations  of  Police 
Power,  sees.  194  et  seq.;  Baltimore  etc.  li.  E.  Co.  v.  State,  9G  Am.  Dec.  528. 

Ordinances,  Power  to  Enaci",  Generally:  Note  to  Robinson  v.  Mayor 
<tc.,  34  Am.  Dec.  G27;  City  of  St.  Paul  v.  Laidler,  72  Id.  89,  note  97. 


Lewis  v.  City  of  Atlanta. 

[77  Georgia,  756.J 

Husband  and  Wife,  Non-joinder  of  Parties. — Inaction  against  a  mu- 
nicipal corporation  by  a  married  woman  without  joining  her  husband, 
to  recover  damages  for  personal  injuries  to  her  in  consequence  of  ob- 
structions in  the  streets,  she  cannot  recover  expenses  incurred  by  licr 
in  consequence  of  such  injury,  under  the  Georgia  statute,  unless  sho 
shows  that  she  was  living  separate  from  her  husband,  that  she  was  a 
free  trader,  that  sho  had  any  separate  property,  or  tliat  she  personal!}' 
undertook  to  pay  or  bound  herself  to  pay  such  expenses. 

Municipal  Liability  under  Ordinance  for  Obstruction  in  Street.  — • 
Where  a  city  ordinance  provides  that  wlien  sidewalk  paving  is  being 
done  by  owners  of  adjoining  lots,  the  city  must  superintend  the  work, 
and  see  to  it  that  the  obstruction  in  the  street  caused  by  the  collection 
of  material  used  in  the  work  is  properly  lighted  at  night  and  surrounded 
by  sufBcicnt  barriers  to  protect  persons  passing  along  the  way  from  en- 
countering the  obstruction,  if  the  city  fails  to  perform  such  duty,  and 
its  officers  liavo  notice  thereof  and  neglect  to  do  it,  or  have  it  done,  or  if 
«uch  failure  occurs  a  sufficient  time  before  plaintiff  is  injured  aa  would 
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require  such  officers  to  have  known  of  it  in  exercising  ordinary  care 
and  diligence,  and  they  failed  to  do  the  duty  or  have  it  done,  and  plain- 
tiff was  injured  by  such  failure  to  provide  lights  while  exercising  ordi- 
nary care,  he  may  recover.  But  if  such  officers  did  not  have  notice  of 
tlie  failure  to  light  the  obstructions  or  such  failure  did  not  occur  a 
sufficient  time  for  them  to  have  known  of  it  in  the  exercise  of  ordinary 
care,  then  plaintiff  cannot  recover. 

Action  for  personal  injuries.  The  opinion  states  sufficient 
facts  except  the  first  and  third  instructions  given.  The  sub- 
stance of  the  first  of  these  is  given  in  the  second  paragraph 
of  syllabus,  supra;  the  third,  which  was  refused,  in  substance 
is,  that  it  was  the  duty  of  the  city  to  superintend  the  work 
going  on  in  the  street,  and  to  see  that  the  street  was  left  in 
safe  condition  for  travelers.  Plaintiff  recovered  a  verdict  for 
one  hundred  dollars  damages,  and  moved  for  a  new  trial, 
^lotion  overruled,  and  exception  noted. 

John  C.  Reed  and  G.  T.  Oshorn^  for  the  plaintiff  in  error. 

J  B.  Goodwin  and  J.  T.  Pendleton,  for  the  defendant. 

Hall,  J.  1.  There  is  but  one  ground  of  error  alleged  in  this 
record  on  which  the  plaintiff,  in  the  argument  of  her  counsel 
here,  confidently  relies  for  a  reversal  of  the  judgment,  and  that 
is  contained  in  the  second  ground  of  the  motion  for  a  new 
trial,  and  is  as  follows:  Because  the  court  charged  that,  if  the 
plaintiff  was  a  married  woman  at  the  time  of  the  injury,  she 
could  not  recover  for  expenses  incurred  by  her  in  consequence 
of  the  injury,  unless  actually  paid  by  her,  because  she  would 
not  be  legally  liable  therefor. 

The  husband  was  not  joined  with  the  wife  in  this  action, 
which  was  brought  for  personal  injuries  to  her,  in  consequence 
of  obstructions  in  the  streets  of  Atlanta,  made  by  private 
parties,  who  had  accumulated  materials  for  paving  the  same 
in  front  of  their  residences,  and  who  had  left  these  materials 
during  the  night  without  the  accustomed  signal  to  warn  foot- 
passengers  along  the  street  of  their  presence,  or  without  sur- 
rounding them  with  barriers  to  protect  persons  going  on  the 
street  from  encountering  them.  There  was  proof  that  expense 
was  incurred  for  medicine,  nursing,  and  the  attendance  of 
physicians  engaged  to  heal  and  cure  the  plaintiff  of  her 
wounds  and  bruises.  The  amounts  charged  by  the  physicians 
were  also  in  evidence;  but  there  was  no  testimony  going  to 
show  that  the  plaintiff  was  living  separate  from  her  husband; 
that  she  was  a  free  trader  under  our  law;  that  she  had  any 
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separate  property,  or  that  she  personally  undertook  to  pay 
these  expenses,  or  in  any  manner  bound  herself  to  do  so. 

Notwithstanding  all  the  property  of  the  wife  at  the  time  of 
the  marriage  remains  her  separate  property,  and  that  all  she 
inherits,  or  which  is  given  to  or  acquired  by  her  during  the 
■coverture,  belongs  to  her,  and  is  not  liable  for  the  payment  of 
any  debt,  default,  or  contract  of  the  husband  (Code,  sec. 
1754),  yet  this  does  not  relieve  him  of  the  obligation  to 
support  and  maintain  her,  or  divest  her  of  the  power,  as  his 
presumed  agent,  of  purchasing  necessaries  suitable  to  her 
condition  and  habits  of  life,  and  which  are  to  be  appropriated 
to  the  use  of  herself  and  the  family:  Id.,  sec.  1757.  Even 
where  she  has  separate  property,  the  law  is  careful  in  protect- 
ing it  froiTo  obligations  assumed  on  the  husband's  account,  or 
from  sale  to  pay  his  debts,  or  from  pledging  it  as  security  for 
the  performance  of  his  or  any  other  person's  undertaking:  Id., 
sees.  1783,  1785,  and  citations  under  each. 

On  the  other  hand,  these  provisions  do  not  deprive  him  of 
the  right  to  recover  compensation  for  torts  to  her  person  or 
reputation;  it  is  only  when  she  is  living  separate  from  him 
that  she  may  sue  for  such  torts  and  recover  for  her  own  use: 
Code,  sec.  1755.  In  like  manner,  when  separated  from  him, 
she  may  enforce  contracts  made  in  reference  to  her  own  ac- 
quisitions: Id.  As  a  general  rule,  she  can  neither  sue  nor  be 
sued  without  joining  him  in  the  action,  except  in  cases  where 
the  action  concerns  her  separate  property,  or  where  it  is  be- 
tween herself  and  her  husband,  or  where  she  is  living  separate 
and  apart  from  her  husband:  Id.,  sec.  1774.  In  case  the  wife 
had  separate  property,  or  was  authorized  to  recover  for  her 
own  use,  and  in  her  name,  compensation  for  injuries  to  her 
person  which  occurred  while  she  was  living  with  her  hus- 
band, it  would  be  going,  as  we  think,  quite  too  far  to  imply, 
from  such  circumstances  as  exist  here,  an  undertaking  to  pay 
for  the  necessaries  furnished  in  relieving  her  of  the  conse- 
quences of  this  wrong  to  her  person.  We  know  of  no  case  that 
goes  to  that  extent;  besides,  it  may  admit  of  serious  question 
whether  this  recovery  by  her  would  bar  the  husband's  right  to 
maintain  his  action  to  recover  compensation  for  this  tort;  ho 
is  certainly  entitled  to  the  avails  of  her  ordinary  labor  and  to 
her  society.  There  is  nothing  in  the  evidence  to  show  that  he 
either  acquiesced  in  or  consented  to  the  proceeding;  indeed, 
his  rights  in  the  premises  seem  to  have  been  ignored,  and  he 
appears  to  have  been  regarded  as  a  mere  nonentity. 
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2.  The  other  question  of  law  in  this  case  is  made  by  tha 
charge  given  and  that  refused,  as  set  forth  in  the  first  and 
third  grounds  of  the  motion  for  a  new  trial,  and  relates  to  the 
duty  of  defendant,  when  the  paving  of  the  sidewalk  is  being 
done  by  the  owners  of  the  adjoining  lots,  to  superintend  tho 
work,  and  to  see  to  it  that  the  obstruction  in  the  street  caused 
by  the  collection  of  material  used  in  the  work  is  properly 
lighted  at  night,  and  is  surrounded  by  sufl&cient  barriers  to 
protect  persons  passing  along  the  way  from  encountering  the 
obstruction.  The  charge  as  given,  we  think,  was  cc-rrect  as 
applied  to  the  facts  in  this  case,  and  that  requested,  being 
opposed  to  it,  was  properly  refused.  The  case  of  Mayor  etc. 
of  Savannah  v.  Donnelly,  71  Ga.  258,  259,  is  distinguished 
from  this  by  the  fact  that  special  permission  had  to  be 
obtained  to  make  the  improvement,  which  the  party  was 
compelled  to  complete  within  a  specified  time.  The  city  was 
thus  notified  of  the  obstruction,  and  should  have  taken  steps 
to  remedy  it.  No  such  facts  exist  here,  and  there  is  nothing 
to  show  that  the  defendant  had  any  notice  of  the  alleged  vio- 
lation of  the  ordinance  by  owners  of  adjacent  lots  in  laying 
the  sidewalk  in  question.  Assuming  that  the  plaintiff"  had 
the  right  to  maintain  this  action  in  her  own  name,  and  if  there 
had  been  no  conflict  in  the  evidence  upon  the  subject  of  her 
own  negligence  in  contributing  to  the  injury  she  sustained, 
which  was  certainly  very  serious,  then  we  might  have  con- 
cluded that  the  damages  found  were  inadequate;  but  witli 
these  mitigating  facts  we  could  not  reach  that  conclusion  with- 
out unwarrantably  interfering  with  the  province  of  the  jury, 
and  so  we  must  order  the  judgment  affirmed. 


Both  Husband  and  Wife  must  Join  in  an  action  of  tort  brought  to 
recover  damages  for  personal  injuries  sustained  by  the  wife,  even  if  ho  has 
previously  deserted  her:  Ballard  v.  liussell,  54  Am.  Dec.  620;  note  to  Carey 
V.  Berkshire  R.  li.  Co.,  48  Id.  G20,  621.  But  in  tho  following  cases  it  is  held 
that  each  have  a  cause  of  action  separately, — the  one  for  tho  injury,  th© 
other  for  loss  of  services,  etc.:  Cldcago  etc.  R.  R.  Co.  v.  Dunn,  4  Am.  Rep. 
COG;  Smith  v.  St.  Joseph,  17  Id.  660;  Hunt  v.  Winjield,  17  Id.  482;  Mewhirter 
V.  Flatten,  20  Id.  618. 

Liability  of  Municipal  Corporation  for  Defects  in  streets  and  side- 
walks: City  of  Chicago  v.  Powers,  89  Am.  Dec.  418,  and  note  collecting  cases 
421;  Parker  v.  Macon,  99  Id.  486,  note  488.  As  to  duty  regarding  lights 
and  railings,  see  City  of  Chicago  v.  Powers,  89  Id.  418;  Kimball  v.  Bath,  61 
Id.  243,  note  245.  As  to  notice  of  defect,  see  Morse  v.  Richmond,  98  Id.  600; 
Hubbard  v.  Concord,  69  Id.  520,  note  535;  Goodnough  v.  OslJcosh,  1  Am.  Rep. 
202;  Requa  v.  Rochester,  6  Id.  52;  Rapho  v.  Moore,  8  Id.  202;  Weisenberg  v, 
Appleton,  7  Id.  39. 
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Municipal  Corporations  have  Notice  of  Defects  in  Streets,  where 
they  have  existed  for  such  a  time  that  ordinary  care  would  have  enabled  the 
officers  to  discover  them:  Denver  v.  Dean,  10  Col.  375;  £loor  v.  Dclajidd,  C9' 
Wis.  273. 


Grimes  v.  State. 

[77  Georgia,  7C2.] 

BcRGLART.  — Incomplete  Building  which  carpenters  are  engaged  in  finish- 
ing, and  where  they  have  deposited  their  tools,  protecting  the  buikling^ 
by  closing  the  outer  doors  and  fastening  the  windows  with  a  canvas 
frame,  which  is  broken,  and  the  building  entered  and  their  tools  stolen 
therefrom,  is  such  place  of  business  as  burglary  may  be  committed  in 
under  section  43S6,  Georgia  Code. 

Burglary. — Opening  of  Closed  Door,  though  it  is  neither  latched, 
bolted,  nor  locked,  the  hoisting  a  window,  or  breaking  a  pane  of  glass 
and  cfiFecting  an  entrance  into  a  house  thereby,  is  such  breaking  as  con- 
stitutes burglary. 

Burglary  —  E\nDENCE  of  Guilt.  — Where  the  accused,  recently  after  the 
commission  of  a  burglary,  was  found  in  possession  of  some  of  the  tool* 
taken  from  the  house,  and  he  cannot  account  satisfactorily  for  such  pos- 
session, the  fact  that  other  tools  were  found  with  a  fellow-lodger,  who, 
being  accused  of  the  burglary,  ran  away,  will  not  acquit  defendant  of 
participation  iu  the  crime. 

F.  R.  Walker,  for  the  plaintiff  in  error 

C.  D.  Hill,  solicitor-general,  and  James  Mayson,  and  W.  P^ 
Hill,  for  the  state. 

Hall,  J.  The  question  made  here  is,  whether  an  incom- 
plete building,  which  carpenters  are  engaged  in  finishing,  and 
where  they  have  deposited  their  tools,  protecting  the  building 
by  closing  the  outer  doors  and  fastening  the  windows  with  a 
canvas  frame,  which  was  broken,  and  entered,  and  their  tools 
ptolon  and  carried  away  therefrom,  is  such  a  place  of  busin.ess 
as  burglary,  under  the  Code,  section  4386,  may  be  committed 
in.  The  tools  of  these  carpenters  were  certainly  "contained 
or  stored  "  in  the  house  where  they  were  then  carrying  on 
their  business.  So  the  offense  is  charged  in  the  indictment, 
and  such  is  the  meaning  of  the  section  of  the  code  on  which 
it  is  founded,  as  would  seem  to  have  been  interpreted  by  this 
court  in  Belhune's  Case,  48  Ga.  505,  509,  510,  where  it  was 
held  that  burglary  might  be  committed  in  a  house' which  was 
"  the  place  of  business  of  another,  where  valuable  goods,  wares, 
or  produce,  or  other  articles  of  value,  are  contained  or  stored  "j 
that  if  it  be  not  "  the  mansion  or  dwelling  or  storehouse,  it  is 
uufTicicnt  to  prove  that  it  is  the  place  of  business  of  another, 
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where  valuable  goods,  etc.,  are  contained  or  stored,"  although 
that  "business"  may  not  be  of  the  kind  which  is  carried  on 
in  conducting  a  storehouse.  This  would  seem  to  be  decisive 
of  the  question  made  here  as  to  the  character  of  the  place 
where  burglary  may  be  committed.  Although  the  house  was 
not  a  storehouse,  and  was  not  designed  for  the  storage  of 
goods,  or  to  carry  on  a  business  similar  to  that  which  apper- 
tains to  a  storehouse,  yet  the  offense  charged  and  proved  in 
this  case  falls  directly  within  the  words  contained  in  the  cede, 
**  or  other  place  of  business  of  another,  where  valuable  goods, 
wares,  produce,  or  any  other  articles  of  value,  are  contained 
or  stored,"  and  repels  the  idea  on  which  the  defendant's  coun- 
sel based  his  exception. 

There  was  proof  that  the  house  was  closed  by  fastening  the 
outer  doors  and  closing  up  the  windows  with  canvas  shutters 
on  the  evening  before  the  burglary  was  committed,  and  that 
one  of  these  shutters  was  broken  down,  and  the  house  was 
entered  by  the  breach  thus  made.  The  opening  of  a  door  or 
hoisting  a  window,  the  breaking  of  a  pane  of  glass  and  effect- 
ing an  entrance  thereby,  is  a  breaking  within  the  meaning  of 
the  law.  If  the  door  be  closed,  it  is  not  necessary  to  consti- 
tute burglary  that  it  should  be  latched;  if  the  door  be  shut 
and  is  kept  in  place  only  by  its  own  weight,  it  is  no  matter 
that  there  were  no  fastenings  by  locks  or  bolts:  1  Wharton's 
Crim.  Law,  sees.  759,  761,  767. 

The  defendant,  recently  after  the  burglary,  was  found  in 
possession  of  some  of  the  tools  taken  from  the  house,  and  he 
failed  to  show  satisfactorily  how  he  came  in  possession  of 
them;  the  fact  that  other  tools  were  found  with  his  fellow- 
lodger,  who,  upon  being  accused  of  the  burglary,  ran  away, 
did  not  acquit  the  defendant  of  participation  in  the  crime. 

Judgment  affirmed. 


Breaking  and  Entering  an  Incomplete  Bpilding,  in  process  of  con- 
struction, but  not  yet  fit  for  the  purpose  for  which  it  is  being  built,  is  bur- 
glary, if  the  building  is  capable  of  holding  tools  or  other  personal  property: 
Clark  V.  State,  2  Am.  St.  Rep.  732;  and  see  note  to  People  v.  Ricfiards,  2  Id, 
388. 

Burglary,  Entering  by  Raising  Latch  of  outside  door  may  constitute: 
State  V.  Wilson,  1  Am.  Dec.  21G;  or  by  raising  a  window:  State  v.  Boon,  57 
Id.  555;  or  pushing  up  a  closed  but  unfastened  transom:  Timmona  v.  State,  32 
Am.  Rep.  376.  Many  instances  of  what  breaking  will  constitute  burglary 
are  given  in  a  note  to  People  v.  Hichards,  2  Am.  St.  Rep.  384. 

Possession  of  Stolen  Property  Soon  after  rrs  Tukft,  as  evidence  of 
guilt:  State  v.  Johnson,  86  Am.  Dec.  434. 
Am.  St.  Rkp..  Vol.  IV.  —  8 
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Commonwealth  v.  Arnold. 

[83  Kbntocky,  1.] 

Kkw  Trial  in  CRiMrNAL  Case.  —  The  granting  of  a  new  trial  to  one  con- 
victed of  manslaughter,  upon  an  indictment  for  murder,  is  not  a  bar  to 
another  trial  of  him  under  the  same  indictment  for  the  higher  offense. 

Lkqislature  has  Constitutional  Right  to  Prescribe  Terms  upox 
Which  New  Trial  shall  be  Granted  to  one  who  has  been  convicted 
of  a  crime;  and  a  statute  which  provides  that  "the  granting  of  a  new 
trial  places  the  parties  in  the  same  position  as  if  no  trial  had  been  had  " 
is  not  unconstitutional. 

Indictment.     The  opinion  states  the  case. 

P.  W.  Hardin,  attorney-general,  Edward  W.  Hines,  and  R.  C. 
Warren,  for  the  appellant. 

W.  0.  Bradley  and  W.  A.  Morrow,  for  the  appellee. 

Pryor,  J.  W.  A.  Arnold  was  indicted  in  the  Garrard  circuit 
court  for  the  murder  of  one  Robert  Boyle,  and  when  tried,  was 
convicted  of  manslaughter.  The  judgment  of  conviction  was 
reversed,  and  a  new  trial  granted.  On  the  second  trial  tho 
accused  filed  a  plea  in  bar  of  former  acquittal  as  to  the  charge 
for  murder  contained  in  tho  indictment,  maintaining  that  the 
conviction  for  the  lesser  offense,  although  the  verdict  was  set 
aside  at  his  instance,  was  an  acquittal  of  the  greater  offense. 
The  court  below  so  held,  and  the  case  is  brought  to  this  court 
by  the  attorney  for  the  state,  insisting  that  an  error  was  com- 
mitted by  the  court  below  to  the  prejudice  of  the  common- 
wealth in  ov'  rruling  the  demurrer  to  the  plea. 
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Section  270  of  the  Criminal  Code  provides  that  "the  grant- 
ing of  a  new  trial  places  the  parties  in  the  same  position  as  if 
no  trial  had  been  had.  All  the  testimony  must  be  produced 
anew,  and  the  former  verdict  cannot  be  used  or  referred  to  in 
evidence  or  in  argument." 

Some  of  the  elementary  authorities,  sustained  by  numerous 
•decisions,  establish  the  doctrine  that  one  indicted  for  murder 
and  found  guilty  of  manslaughter  is  protected  from  any  fur- 
ther prosecution  for  murder:  1  Bishop's  Crira.  Law,  sec.  1004. 
In  such  a  view  of  the  question  we  cannot  concur.  Under  the 
criminal  code  of  this  state  an  indictment  for  murder  containing 
but  the  one  charge  embraces  all  the  lesser  degrees  of  the  offense, 
or  which  may  be  included  under  it;  and  this  case  may  be  con- 
sidered as  if  there  were  several  counts  charging  various  de- 
grees of  the  same  offense.  The  code  of  practice  settles  this 
question,  unless  the  provision  referred  to  is  unconstitutional. 

It  is  manifest  that  by  the  reversal  of  the  judgment  of  con- 
viction and  the  granting  of  a  new  trial,  there  is  no  verdict  or 
judgment  in  existence  acquitting  or  convicting  the  accused  of 
any  of  the  degrees  of  the  offense  with  which  he  stands  charged. 
The  legislature  has  provided  the  manner  in  which  a  new  trial 
may  be  had,  and  the  causes  for  which  it  may  be  granted;  and 
when  a  conviction  is  had,  and  the  accused  sees  proper  to  ask 
for  a  new  trial,  we  see  no  constitutional  objection  in  requiring 
liim  to  submit  to  the  conditions  imposed  by  the  statute.  It  is 
urged  that  such  a  ruling  compels  the  accused  to  submit  cither 
to  the  verdict  of  manslaughter  against  him,  or  subject  himself 
to  a  trial  for  a  greater  offense.  While  this  may  be  true,  he 
stands  convicted,  and  is  relieved  from  the  verdict  of  guilty  on 
the  condition  that  he  consents  to  be  retried  on  the  charge  con- 
tained in  the  indictment.  There  is  no  injustice  or  hardship 
in  compelling  the  accused,  when  taking  advantage  of  the  pro- 
visions of  the  code  in  order  to  obtain  a  new  trial,  to  submit  to 
the  provisions  imposing  the  conditions  upon  which  a  retrial  is 
awarded.  If  a  conviction  for  manslaughter  implies  an  acquit- 
tal of  the  higher  offense,  the  accused  on  his  own  motion  has 
asked  the  court  to  set  aside  the  verdict  from  which  this  im- 
plication of  innocence  or  acquittal  of  the  graver  offense  arises. 
The  conviction  no  longer  exists,  and  when  set  aside  it  cannot 
be  used  as  evidence  or  pleaded  in  bar  of  the  indictment. 
There  is  neither  verdict  nor  judgment  of  guilt  as  to  any  degree 
of  the  offense. 

The  accused,  when  placed  on  trial,  the  court  having  juris- 
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diction  of  the  case,  and  the  indictment  sufficient  in  substance- 
to  sustain  a  conviction,  having  selected  a  jury,  impaneled  and 
sworn,  was  entitled  to  a  verdict  that  would  bar  any  other 
prosecution.  In  this  case  a  verdict  was  rendered,  and  the  ac- 
cused, not  satisfied,  has  on  his  own  motion  caused  that  verdict 
to  be  set  aside.  In  such  a  case  the  "  accused  may  again  be 
put  upon  trial  upon  the  same  facts  before  charged  against  him, 
and  the  proceedings  had  will  constitute  no  protection": 
Cooley's  Const.  Lim.,  5th  ed.,  401. 

The  same  author  says:  "If  a  prisoner  is  acquitted  on  some 
of  the  counts  in  an  indictment  and  convicted  on  others,  and  a 
new  trial  is  obtained  on  his  motion,  he  can  be  put  upon  trial 
a  second  time  on  tbose  only  on  which  he  was  before  convicted.'* 
What  effect  would  be  given  to  separate  verdicts  on  each  count 
in  one  indictment,  the  record  showing  an  acquittal  as  to  one 
count,  and  a  motion  to  grant  a  new  trial  as  to  the  count  upon 
which  the  accused  was  found  guilty,  is  not  necessary  to  be 
determined. 

A  verdict  of  guilty  of  manslaughter  implies  that  the  jury 
did  not  believe  the  accused  guilty  of  murder;  still  there  is  but 
one  homicide  committed,  and  who  is  the  offender  and  the  de- 
gree of  the  homicide  has  not  been  ascertained.  There  is  no- 
record  showing  that  the  accused  committed  the  offense,  or  any 
fact  reducing  the  offense,  if  committed,  from  murder  to  man- 
slaughter. The  law  presumes  the  accused  innocent  until  his 
guilt  is  shown,  and  it  devolves  on  the  state  to  show,  although, 
the  case  has  once  been  tried,  that  the  accused  committed  the 
offense  and  the  circumstances  attending  it.  There  was  nothing 
in  the  record,  after  the  new  trial  had  been  granted,  showing 
that  any  homicide  had  been  committed;  and  if  there  is  an 
implied  acquittal  of  the  offense  charged  in  the  indictment, 
why  is  not  the  accused  entitled  to  an  acquittal  for  all  the 
lesser  degrees?  A  verdict  of  acquittal  on  an  indictment  for 
murder  is  a  bar  to  any  prosecution  for  manslaughter,  and  we 
perceive  no  valid  reason  for  holding  that  the  granting  of  a 
new  trir.l  in  this  case  determined  in  effect  that  if  the  accused 
did  commit  the  homicide,  it  was  only  done  in  sudden  heat 
and  passion.  The  verdict  is  an  entirety,  and  we  have  no 
doubt  as  to  the  power  of  the  legislature  to  prescribe  for  the 
accused  the  terms  upon  which  he  may  have  a  second  hearing. 
The  court  below  should  have  sustained  the  demurrer  to  the 
l)lea:  State  v.  BeJiimer,  20  Ohio  St.  572;  Morris  v.  State,  1 
lilackf  37;  Livingston  v.  Commonwealth,  14  Gratt.  592. 
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In  Veach  v.  State,  60  Ind.  291,  the  statute  of  that  state 
regulating  criminal  proceedings  contains  the  same  provision 
with  reference  to  new  trials  found  in  our  code  of  practice,  and 
it  was  held,  where  the  accused  had  been  convicted  of  man- 
slaughter and  a  new  trial  granted  him,  that  he  might,  upon 
the  new  trial,  be  convicted  of  murder. 


Whether  Geantino  New  Trial  in  Criminal  Case  may  Subject  De- 
fendant TO  Conviction  for  Higher  Offense, — The  question  whether  or 
txot  the  verdict  of  a  jury  on  the  trial  of  an  accused  person,  finding  him  guilty 
of  an  offense  of  a  lower  grade  than  the  highest  charged  in  the  indictment,  is 
such  an  acquittal  of  the  higher  charge  as  will  protect  him  from  the  danger  of 
a  conviction  of  the  higher  offense  on  a  second  trial,  the  verdict  and  judgment 
having  been  set  aside  on  his  own  application,  is  one  upon  which  there  exists 
a  decided  conflict  of  judicial  opinion.  The  greater  number  of  authorities 
hold  that  where  a  defendant  is  found  guilty  of  an  offense  less  than  the  highest 
charged  in  the  indictment  against  him,  the  verdict  is  an  acquittal  of  every 
higher  degree  of  the  offense  than  the  one  of  which  he  is  convicted;  that  when 
he  moves  for  a  new  trial,  he  moves  only  for  a  new  trial  of  the  issue  which  has 
been  found  against  him,  and  that  he  therefore  waives  the  constitutional  guar- 
anty that  he  shall  not  be  twice  put  in  jeopardy  for  the  same  offense,  only  so 
far  as  is  necessary  to  obtain  a  new  trial  of  that  issue,  but  does  not  waive  his 
constitutional  right  as  to  those  degrees  of  the  offense  of  which  he  was,  by  the 
verdict,  expressly  or  inferentially  acquitted;  and  that  he  cannot  be  retried 
for  any  higher  grade  of  offense  than  that  of  which  he  was  found  guilty  on  the 
former  trial:  Bell  v.  State,  48  Ala.  684;  17  Am.  Rep.  40;  Lewis  v.  State,  51 
Id.  1;  Fields  v.  State,  52  Id.  348;  iVa«  v.  State,  63  Id.  180;  Smith  v.  State,  68 
Id.  424;  Johnson  v.  State,  29  Ark.  31;  21  Am.  Rep.  154;  People  v.  Gilmore, 
4  Cal.  376;  60  Am.  Dec.  620;  People  v.  Bachus,  5  Cal.  275,  278;  People  v. 
Apgar,  35  Id.  389,  391;  Jordan  v.  State,  22  Ga.  545;  Brennan  v.  People,  15 
m.  511;  Barnett  v.  People,  51  Id.  325;  Sipple  v.  People,  10  111.  App.  144;  State 
V.  Tweedy,  11  Iowa,  350;  State  v.  demons,  51  Id.  274;  State  v.  Hornsby,  8 
Rob.  (La.)  583;  4  Am.  Dec.  314;  State  v.  Desmond,  5  La.  Ann.  398;  State  v. 
Chandler,  5  Id.  489;  52  Am.  Dec.  599;  State  v.  Byrd,  31  La.  Ann.  419;  State  v. 
Dennison,  31  Id.  847;  State  v.  Lessing,  16  Minn.  75;  Morris  v.  State,  8  SmeJes  & 
M.  702;  Hurt  v.  State,  25  Miss.  378;  59  Am.  Dec.  225;  State  v.  Ball,  27  Mo.  S24; 
State  v.  Ross,  29  Id.  32;  State  v.  KaUlemann,  35  Id.  105;  State  v.  Smith,  53  Id. 
139;  State  v.  Norvell,  2  Yerg.  24;  24  Am.  Dec.  458;  Campbell  v.  State,  9  Yerg. 
333;  30Am.  Dec.  417;  -SZaM^Aterv.  <Sto<e,  6Humph.410;  Jonesv.  Slate,  13Tex. 
168;  62  Am.  Dec.  550;  Cheek  v.  State,  4  Tex.  App.  444;  Livingston  v.  Common- 
wealth, 14  Gratt.  592;  Stuart  v.  Commonwealth,  28  Id.  950;  Lithgow  v.  Common- 
wealth, 2  Va.  Cas.  297;  State  v.  Martin,  30  Wis.  216;  11  Am.  Rep.  567;  Sta/e  v. 
Belden,  33  Wis.  121;  14  Am.  Rep.  748.  In  California,  the  case  of  People  v. 
Kee/er,  65  Cal.  232,  decided  by  department  one  of  the  supreme  court  in  1884, 
seems  to  overrule,  without  referring  to  them,  the  earlier  case  of  People  v.  Oil- 
more,  and  the  subsequent  cases  of  People  v.  Bachus,  and  People  v.  Apgar,  ap- 
proving People  V.  Gilmore,  supra.  In  People  v.  Kee/er,  supra,  it  was  held  that 
a  defendant  indicted  for  murder,  and  found  guilty  of  murder  of  the  second 
degree,  who,  on  his  own  motion,  secures  a  new  trial,  may,  on  a  retrial,  be 
convicted  of  murder  of  the  first  degree.  Mr.  Justice  McKinstry,  who  deliv- 
ered the  principal  opinion  in  that  case,  said:  "At  the  second  trial,  defendant 
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was  found  guilty  of  murder  of  the  second  degree.  It  is  obvious,  therefore, 
that  the  mere  refusal  of  an  instruction  that  he  could  not  be  convicted  of  mur- 
der of  the  first  degree  did  not  prejudice  him.  Inasmuch,  however,  as  there 
must  be  a  retrial  of  this  action,  it  is  proper  to  add  that  the  conviction  of 
murder  of  the  second  degree  would  not  have  been  a  bar  to  a  conviction  of 
murder  of  the  first  degree.  The  indictment  charges  the  crime  of  murder, 
and  the  defendant  was  not  acquitted  by  the  first  verdict The  defend- 
ant who,  on  his  own  motion,  secures  a  new  trial,  subjects  himself  to  a  retrial 
on  the  charge  of  murder,  whether  the  first  verdict  was  guilty  of  murder  of 
the  first  or  second  degree.  At  the  second  trial,  he  may,  if  the  evidence  jus- 
tify such  verdict,  be  found  guilty  of  murder  of  the  first  degree." 

In  Georgia,  it  was  decided,  in  Bailey  v.  State,  26  Ga.  579,  that  where  de- 
fendant, indicted  for  murder  and  convicted  of  manslaughter,  obtains  a  new 
trial  on  his  own  motion,  the  whole  verdict  is  swept  aside. 

In  Missouri,  it  has  been  decided  that  the  rule  laid  down  in  State  v.  Bosi<, 
29  Mo.  32,  has  been  overthrown  by  section  23  of  article  2  of  the  constitutio;i 
of  that  state,  adopted  in  1875,  and  that  a  defendant  convicted  of  a  lesser 
ofiense  may,  upon  a  new  trial  being  granted  on  his  own  motion,  be  tried  for 
the  higher  offense  charged  in  the  indictment  upon  which  he  was  convicted: 
Stale  v.  Simms,  71  Mo.  538;  State  v.  Kring,  74  Id.  612;  State  v.  Anderson, 
89  Id.  312.  The  interesting  case  of  Kring  v.  Missouri,  107  U.  S.  221,  grew 
out  of  this  change  of  the  law  of  Missouri  on  this  subject.  Kring  was  in- 
dicted in  St.  Louis  for  the  crime  of  murder  in  the  first  degree,  charged  to 
have  been  committed  on  the  4th  of  January,  1875.  This  was  prior  to  the 
adoption  of  the  constitution  of  1875.  He  was  tried  several  times,  and  was 
sentenced  once  on  a  plea  of  guilty  of  murder  in  the  second  degree.  Th  • 
judgment  was  reversed,  and  on  the  next  trial  he  was  found  guilty  of  murder 
in  the  first  degree.  From  the  judgment  in  the  latter  case  he  appealed  to 
the  supreme  court  of  the  state,  which  affirmed  the  judgment.  He  then  sued 
out  a  writ  of  error  to  the  supreme  court  of  the  United  States,  invoking  the 
jurisdiction  of  that  court  on  the  ground  that,  as  the  new  constitution  of 
Missouri,  as  construed  by  its  supreme  court,  changed  the  law,  as  it  stood 
when  the  ofi'ense  was  committed,  to  his  disadvantage,  it  was  an  ex  post  facto 
law  within  the  meaning  of  section  10,  article  1,  of  the  constitution  of  the 
United  States.  The  supreme  court  held  that  the  provision  of  the  constitu- 
tion of  Missouri,  which  denied  to  Kring  the  benefit  which  the  previous  law 
gave  him  of  acquittal  of  murder  in  the  first  degree  on  conviction  of  murder 
in  the  second  degree,  was,  as  to  his  case,  an  ex  post  facto  law,  and  reversed 
the  judgment  of  the  supreme  court  of  Missouri. 

Decisions  Holdinq  Contrary  Doctrine. — But  while  the  greater  weight 
of  authority  is  in  favor  of  the  doctrine  stated  at  the  beginning  of  this  note, 
there  are  a  good  many  respectable  authorities  on  the  other  side  of  the  ques- 
tion. These  authorities  hold  that  where  there  is  but  one  ofi'ense  charged  in 
the  indictment,  and  a  defendant  convicted  of  a  lower  degree  of  that  offense 
than  the  highest  charged  in  the  indictment  obtains  on  his  own  motion  a  new 
trial,  the  effect  of  granting  the  new  trial  is  to  set  aside  the  whole  verdict 
and  leave  the  case  to  be  retried  upon  the  same  issues  as  on  the  first  trial. 
They  maintain  that  the  verdict  is  entire,  and  when  set  aside,  leaves  the  case 
in  the  same  condition  as  if  it  had  never  been  rendered:  People  v.  Keefer,  65 
CaL  232;  Morris  v.  State,  1  Blackf.  37;  Veatch  v.  State,  60  Ind.  291;  Stale  v. 
McCord,  8  Kan.  232;  12  Am.  Rep.  469;  Bofmnan  v.  People,  18  Neb.  57;  53 
Am.  Rep.  791;  Stale  v.  Stanton,  1  Ired.  424;  Le^slie  v.  State,  18  Ohio  St.  390; 
Jarm  v.  State,  19  Id.  585;  State  v.  Behmier,  20  Id.  572;  14  Am.  Rep.  752,  uot«; 
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State  V.  Commissioners,  3  Hill  (S.  C),  239;  United  States  v.  Harding,  1  "Wall. 
Jr.  127.  The  arguments  in  support  of  the  respective  sides  of  the  question 
under  consideration  are  fully  and  ably  presented  in  the  following  cases:  Hurt 
V.  State,  59  Am.  Dec.  225;  People  v.  Gilmore,  GO  Id.  620;  Jones  v.  State,  62 
Id.  550;  State  v.  Martin,  11  Am.  Rep.  567;  State  v.  Belden,  14  Id.  748;  John- 
son V.  State,  21  Id.  154;  Stat^  v.  McCord.  12  Id.  469:  State  v.  Behimer,  14  Id. 
752,  note;  Bohanan  v.  People,  53  Id.  791.. 

Influence  of  Statutes  on  Determination  of  Question.  —  In  some  of 
the  states  in  which  the  question  under  discussion  has  arisen,  there  exist  stat- 
utes substantially  similar  to  the  Kentucky  statute  quoted  in  the  decision  in 
the  principal  case.  And  the  fact  of  the  existence  of  such  statutes  has  in 
some  cases  been  held  conclusive  of  the  question:  Veatch  v.  State,  60  Ind.  291; 
State  V.  McCord,  8  Kan.  232;  12  Am.  Rep.  469.  But  the  same  doctrine  has 
been  adopted  by  the  courts  of  Nebraska  and  Ohio,  where  no  such  statutes 
have  been  enacted:  Bolianan  v.  State,  18  Neb.  57;  53  Am.  Rep.  791;  Lesdie 
V.  State,  18  Ohio  St.  390;  Jarvis  v.  State,  19  Id.  5S5;  State  v.  Behimer,  20  Id. 
572.  And  the  supreme  court  of  Arkansas,  under  a  statute  exactly  like  that 
of  Kentucky,  has  decided  the  question  the  other  way;  while  the  supreme 
court  of  California  seems  to  have  decided  the  question  both  ways,  under 
substantially  the  same  statute.  It  would  seem,  therefore,  that  the  existence 
or  non-existence  of  the  statute  has  not  been  a  determining  factor  in  the  de- 
cisions upon  the  general  question. 

Wheke  Indictment  Contains  Several  Counts,  if  the  defendant,  con- 
victed on  some  of  the  counts,  but  acquitted  on  others,  asks  for  and  obtains  a 
new  trial,  he  can  be  tried  again  on  those  counts  only  on  which  he  was  con- 
victed on  the  first  trial,  and  cannot  be  retried  on  those  of  which  he  was  ac- 
quitted: Wharton's  Cr.  PI.  k  Pr.,  sec.  895;  United  States  v.  DavenTport, 
Deady,  264;  Lojgv.  People,  8  111.  App.  99;  State  v.  Mailing,  11  Iowa,  239; 
Morris  v.  State,  8  Smedes  &  M.  762;  State  v.  Kattleniann,  35  Mo.  105;  State 
V.  Bniffey,  75  Id.  389;  Campbell  v.  State,  9  Yerg.  333;  30  Am.  Dec.  417;  Es- 
man  v.  State,  1  Swan,  14;  State  v.  Kittle,  2  Tyler,  471;  Lithgoio  v.  Common- 
wealth,  2  Va.  Cas.  297;  but  see  Lesslie  v.  State,  18  Ohio  St.  390;  Jarvis 
V.  State,  19  Id.  585;  State  v.  Stanton,  1  Ired.  424.  In  these  cases  it  was  held 
that  where  an  indictment  is  for  one  offense  only,  though  charged  in  several 
counts  in  different  ways,  and  the  defendant  is  convicted  on  some  counts  and 
acquitted  on  others,  the  granting  of  a  new  trial  on  his  own  motion  opens  the 
case  for  retrial  upon  the  counts  upon  which  he  was  acquitted  as  well  as  upon 
those  on  which  he  was  convicted. 

Where  the  jury  find  a  defendant  guilty  of  some  counts  of  an  indictment 
containing  several  counts  and  are  silent  as  to  the  others,  the  legal  effect  of 
the  verdict  is  an  acquittal  as  to  the  latter:  Wharton's  Cr.  PI.  &  Pr.,  sec.  740; 
Nabors  v.  State,  6  Ala.  200;  Nanc^/  v.  State,  6  Id.  483;  Bell  v.  State,  48  Id. 
684;  17  Am.  Rep.  40;  Stephen  v.  State,  11  Ga.  225;  Weinzorpflin  v.  State,  7 
Blackf.  186;  Hayworth  v.  State,  14  Ind.  590;  Ckm  v.  State,  42  Id.  420;  13 
Am.  Rep.  369;  Sittings  v.  Stale,  56  Ind.  101;  Bonnell  v.  State,  64  Id.  498; 
Dawson  v.  State,  65  Id.  442;  State  v.  McNaught,  36  Kau.  624;  State  v.  Phin- 
ney,  42  Me.  384;  State  v.  Watmn,  63  Id.  128;  Edgerton  v.  Commonwealth,  5 
Allen,  514;  Morris  v.  State,  8  Smedes  &  M.  762;  Swinney  v.  State,  8  Id.  576; 
State  V.  Brannon,  55  Mo.  63;  17  Am.  Rep.  643;  State  v.  Gofer,  68  Id.  120; 
State  V.  Cannon,  11  Mo.  App.  502;  Guenther  v.  People,  24  N.  Y.  100;  People 
V.  Dowling,  84  Id.  478;  Girts  v.  Commonwealth,  22  Pa.  St.  351;  Livingnton  v. 
CommonweaUh,  14  Gratt.  592;  tStuart  v.  Commonwealth,  28  Id.  950;  State  v. 
£iU,  30  Wis.  416;  but  see  Wilson  v.  Slate,  20  Ohio,  26;  State  v.  SuUon,  4 
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Gill.  494;  State  v.  Flannigan,  6  Md.  167,  in  which  it  is  held  that  where  dis- 
tinct ofifenses  are  charged  in  an  indictment,  and  the  jnry  find  only  as  to  some 
of  them,  the  verdict  is  insufficient. 

Thb  principal  cask  is  cited  and  its  doctrine  approved  in  Bohanan  v. 
State,  53  Am.  Rep.  805,  and  in  Shular  v.  State,  55  Id.  217. 


Stevenson  v.  Phcenix  Insurance  Company. 

[83  Kentdcky,  7.] 

Breach  of  Condition  kj  Insurance  Policy  that  "if  the  assured  shall 
have,  or  shall  hereafter  make,  any  other  insurance  on  the  property 
hereby  insured,  the  policy  shall  be  void, "  does  not  render  the  policy  ab- 
solutely void,  but  simply  voidable,  to  be  treated  as  void  by  the  insurer 
at  his  own  exclusive  option. 

Condition  in  Insurance  Policy  against  Making  Other  Insurance  on 
the  same  property  is  broken,  although  the  policy  subsequently  issued  in 
violation  of  such  condition  be  void. 

Action  on  policy  of  insurance.  The  opinion  states  the 
case. 

W.  S.  Darnaby,  for  the  appellant. 

i         James  E.  Cantrill,  J.  F.  Askew,  Lincoln,  Stephens,  and  Slat- 
tery,  for  the  appellee. 

Lewis,  J.  This  is  an  action  by  appellant  to  recover  of  ap- 
pellee three  thousand  dollars,  amount  of  a  policy  of  insurance 
issued  October  25,  1877,  for  one  year,  on  a  dwelling-house  de- 
stroyed by  fire. 

In  the  policy  is  contained  the  following  condition:  ''  If  the 
assured  shall  have,  or  shall  hereafter  make,  any  other  insur- 
ance on  the  property  hereby  insured,  or  any  part  thereof, 
without  the  consent  of  the  company  written  hereon,  .... 
then  in  every  such  case  this  policy  shall  be  void." 

In  defense  of  the  action  it  was  alleged  that  on  the  same  day, 
but  after  the  policy  was  issued,  the  plaintiff,  in  violation  of 
that  condition,  without  the  consent  of  the  defendant  written  on 
the  policy,  procured  from  two  other  companies  policies  of  in- 
Burance  on  the  same  property,  aggregating  six  thousand  dollars, 
to  continue  in  force  during  the  same  period. 

In  reply,  it  was  admitted  that  the  plaintiff  did  procure 
other  insurance  on  the  property  without  the  defendant's  con- 
sent as  alleged  in  the  answer;  but  it  was  stated  that  the 
defendant  had  notice  thereof,  and  waived  its  right  and  was 
estopped  to  claim  a  forfeiture  of  the  policy. 


Sept.  1884.]     Stevenson  v.  Phcenix  Insurance  Co.  121 

Upon  the  issue  as  to  waiver  made  by  the  pleadings,  a  ver- 
dict in  favor  of  the  plaintiff  in  the  action  for  the  amount  sued 
for  was  rendered,  and  judgment  entered  accordingly;  but 
■upon  appeal  to  this  court,  the  judgment  of  the  lower  court 
was  reversed,  and  cause  remanded  for  a  new  trial,  it  being 
Jield  in  the  opinion  rendered  that  there  was  no  evidence  offered 
Tvhich  was  proper  to  go  to  the  jury  on  the  question  as  to  waiver 
of  the  forfeiture,  and  that  the  motion  for  nonsuit  should  have 
been  sustained:  Phcenix  Ins.  Co.  v.  Stevenson,  78  Ky.  150. 

Upon  the  return  of  the  case,  the  plaintiff  in  the  action  was 
permitted  by  the  court  to  file  two  amended  replies,  in  which  it 
was,  in  substance,  alleged  that  in  each  of  the  two  policies 
procured  by  him  after  the  one  issued  by  the  defendant  was 
contained  a  like  condition  as  to  previous  and  subsequent  in- 
surance of  the  same  property  by  other  companies;  that  those 
policies  were  issued  to  him  without  any  notice  to  or  knowl- 
edge on  the  part  of  either  of  the  two  companies  issuing  them 
of  the  prior  insurance  by  the  defendant  until  after  the  house  in- 
sured was  destroyed  by  fire;  and  that  the  two  policies  being  thus 
rendered  invalid  by  the  plaintiff's  breach  of  condition  con- 
tained in  them,  there  was  in  fact  no  violation  by  him  of  tho 
condition  contained  in  the  policy  sued  on. 

The  case  is  now  before  this  court  upon  appeal  from  the 
judgment  sustaining  a  general  demurrer  to  the  amended 
replies,  and  dismissing  the  petition. 

The  question  presented  by  the  amended  replies  has  hereto- 
fore been  passed  upon  by  this  court  in  the  case  of  Suggs  v. 
Liverpool,  London,  and  Globe  Ins.  Co.,  MS.  opinion,  March  27, 
1880. 

In  that  case  the  court,  in  rendering  the  opinion,  used  thif? 
language:  "Appellant  contends  that  the  last  insurance  was 
absolutely  void,  and  left  the  first  in  full  force.  He  is  wrong 
in  any  aspect  of  the  case:  1.  The  second  insurance  was  not 
void,  but  voidable  only  at  the  option  of  the  insurer;  and  2. 
If  it  were  void  ab  initio,  that  fact  would  not  relieve  appellant 
from  the  forfeiture  resulting  from  a  violation  of  the  stipula- 
tions in  the  first  policy  against  additional  insurance." 

It  is  thus  obvious  that  if  the  opinion  in  that  case  is  to  be 
adhered  to,  the  judgment  in  this  case  sustaining  the  demur- 
rer to  the  amended  replies  must  be  affirmed. 

Counsel  for  appellant  refers  us  to  several  authorities  hold- 
ing a  doctrine  opposite  to  that  announced  in  the  opinioa 
referred  to  by  this  court,  and  perhaps  the  weight  of  authority 


122  Steveneon  v.  Piicemx  Insurance  Co.     [Kentucky^ 

in  this  country  may  sustain  him.  But,  on  the  other  hand, 
the  decision  of  this  court  is  supported,  not  only  by  the  supreme 
court  of  the  Uuited  States  and  several  state  courts,  but  by 
principle  and  reason. 

In  the  case  of  Baer  v.  Phoenix  Ins.  Co.,  4  Bush,  242,  where 
the  question  arose  as  to  the  proper  construction  to  be  given  to 
a  similar  condition  contained  in  a  policy  of  fire  insurance, 
this  court  said:  ''The  object  of  that  condition  was  to  assure 
the  underwriter  against  over-insurance,  or  insurance  equivalent 
to  the  entire  risk,  whereby  the  insured,  relieved  of  all  risk, 
might  be  tempted  to  procure  the  loss,  or  to  take  no  care  to 
prevent  it.  To  make  it  the  interest  of  the  insured  as  well  as 
the  insurer  to  avert  loss,  no  prudent  underwriter  ever  insures 
for  the  full  value  of  the  property,  but  leaves  the  owner  so  far 
interested  in  preventing  the  loss  as  to  assure  his  fidelity  and 
vigilance  in  proper  care  to  avert  it." 

This  precaution  on  the  part  of  insurance  companies  is  not 
only  justifiable,  but  indispensable  to  their  success,  if  not  ex- 
istence. For  without  such  provision  against  cumulative  in- 
surance, "fraud  and  bad  faith  on  the  part  of  the  insured  would 
be  encouraged,  and  the  legitimate  and  useful  purposes  of  fire 
and  marine  insurance  to  a  great  extent  defeated. 

A  contract  of  insurance,  like  any  other  which  the  law 
Banctions,  should  be  enforced  by  the  courts  according  to  its 
terms  and  conditions.  In  this  case  a  plain  and  vital  stipula- 
tion, which  the  insurer  had  the  right  to  insert  in  the  policy, 
and  which  the  assured  understanding,  or  having  the  oppor- 
tunity to  understand,  agreed  to,  has  been  deliberately  violated 
by  the  latter.  And  he  now  asks  to  avoid  the  forfeiture  which 
results  from  such  violation,  and  is  no^y  claimed  by  the  in- 
surer, upon  the  ground  that  the  two  subsequent  policies  being 
rendered  invalid  by  like  breach  of  contract  and  of  faith  on 
his  part,  the  first  one  is  now  valid  and  enforceable  by  cither 
party  to  it. 

But  it  has  been  held  by  this  court  in  the  two  cases  of  Baer 
V.  Phoenix  Ins.  Co.,  and  Sugg  v.  Liverpool,  London,  and  Globe 
Ins.  Co.,  supra,  that  a  violation  by  the  assured  of  such  a  con- 
dition in  a  policy  of  insurance  does  not  render  the  policy 
absolutely  void,  but  simply  voidable,  to  be  treated  as  void  by 
tiie  insurer  at  his  own  exclusive  option. 

The  correctness  of  this  ruling  is,  in  our  opinion,  so  manifest 
that  it  is  needless  to  enter  into  an  extended  discussion  to  suj>- 
port  it;  for  to  hold  a  contract  of  insurance  that  has  been  vio- 
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lated  by  only  one  of  the  parties  to  it  void,  or,  in  the  language 
of  the  pleadings,  invalid,  as  to  both,  is  to  put  it  in  the  power 
of  cither  party,  after  making  the  contract,  to  render  it  a  nul- 
lity by  simply  violating  some  one  of  its  conditions. 

The  two  policies  referred  to  in  the  replies,  which  were  ob- 
tained subsequent  to  that  issued  by  appellee,  should  not 
therefore  be  held  as  void  or  invalid,  but  only  voidable  at  the 
option  of  the  companies  issuing  them.  How  they  have  been 
treated  by  the  parties,  the  record  of  this  case  does  not  show, 
nor  is  it  material,  for  they  were  procured  by  appellant,  cither 
with  the  intention  to  defraud  appellee,  or  in  ignorance  of  tlie 
fact  that,  in  obtaining  them,  he  was  violating  his  first  con- 
tract and  incurring  a  forfeiture  of  his  first  policy.  And  in 
either  case  we  are  forced  to  conclude  he  intended  to  avail 
himself  of  cumulative  insurance  upon  his  property,  and  there- 
fore was  exposed  to  the  temptation  to  bring  about  the  loss  of 
his  property,  or  at  least  was  rendered  less  careful  to  prevent 
its  destruction. 

The  object  of  the  condition  mentioned  was  thus  defeated  by 
the  conduct  of  appellant,  and  the  risk  of  appellee  increased 
without  its  knowledge  or  consent. 

When  a  contract  is  plain,  unambiguous,  and  fair,  not  vi- 
tiated by  fraud  nor  mistake  in  its  execution,  the  courts  are  not 
authorized  to  make  for  the  parties  to  it  a  different  one,  or  to 
construe  it  contrary  to  its  express  terms,  especially  when  the 
consequence  may  be  to  enable  one  of  the  parties  to  profit  by 
his  wrongful  violation  of  it. 

The  judgment  is  afhrmed. 


-  Breach  of  Condition  against  Other  Insurance,  Effect  of:  See  Havens 
V.  Home  Ins.  Co.,  GO  Am.  Rep.  G89;  Kitchen  v.  Hartford  Fire  Ins.  Co.,  58  Id. 
344;  Phcenix  Ins.  Co.  v.  Lamar,  55  Id.  704;  Emery  v.  Mutual  C.  d;  V.  Fire  Ins. 
Co.,  47  Id.  590;  American  C.  Ins.  Co.  v.  McCrea,  41  Id.  C47;  Royal  Ins.  Co.  v. 
McCrea,  41  Id.  G56;  Landers  v.  Watertown  Fire  his.  Co.,  40  Id.  554;  Conti- 
nental Ins.  Co.  V.  Ilulman,  34  Id.  122;  AUemania  Fire  Ins.  Co.  v.  Hurd,  2G  Id. 
491;  Websterv.  Plwenix  Ins.  Co.,  17  Id.  479;  Haijward  v.  National  Ins.  Co.,  14 
Id.  400;  Security  Ins.  Co.  v.  Fay,  7  Id.  G70;  Washington  Ins.  Co.  v.  Hayes,  93 
Am.  Dec.  G28,  note  C31,  where  other  cases  in  that  series  are  collected. 

Whether  Subsequent  Void  Insurance  is  Breach  of  Condition  again.st 
Further  Insurance,  see  Phoenix  Ins.  Co.  v.  Lamar,  55  Am.  Rep.  7G4;  Funk 
V.  Farmers'  M.  F.  Ins.  Co.,  43  Id.  21G,  note  221;  Royal  Ins.  Co.  v.  McCrea,  41 
Id.  C5G;  Somerfield  v.  Stale  Ins.  Co.,  41  Id.  GG2;  Landers  v.  Watertown  Fire 
Ins.  Co.,  40  Id.  554;  Jersey  City  his.  Co.  v.  Nicliol,  40  Id.  024;  Firemens  Ins. 
Co.  of  Dayton  v.  Holt,  35  Id.  GOl;  Allen  v.  Merchants  M.  Ins.  Co.,  31  Id.  243, 
note,  where  prior  cases  in  that  series  are  collected;  Clark  v.  New  England  M. 
F.  Ins.  Co.,  53  Am.  Dec.  44,  note  53,  where  other  cases  in  that  series  are  col- 
lected. 
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Louisville  &  N.  E.  R.  Co.  v.  Willis. 

[83  Kentucky,  57.J 

B.ELATION    OF   MASTER   AND   SERVANT    BETWEEN  FATHER  AND  HIS  MiNOR  SOH 

arises  from  the  duty  of  the  former  to  educate  and  maintain  the  latter. 
Person  Engaging  Servant  of  Another  in  Obviously  Dauokrous  Busi- 
ness is  responsible  to  the  master  for  any  injury  which  the  servant  may 
sustain  while  so  engaged,  and  which  can  be  rationally  attributed  to  the 
undertaking,  even  though  the  injury  result  immediately  from  the  negli- 
gence or  unskillfulness  of  the  servant.  Tlie  person  so  illegally  interfer- 
ing assumes  all  the  risk  incident  to  the  service.  Nor  is  it  necessary  that 
the  servant  should  have  been  working  for  wages  in  order  to  entitle  the 
master  to  recover  for  the  injury. 

Action  by  a  father  to  recover  for  an  injury  to  his  minor  son. 
The  opinion  states  the  case. 

W.  Lindsay  and  L.  A.  Weakley,  for  the  appellant. 

L.  C.  Willis,  for  the  appellee. 

Holt,  J.  The  appellee,  W,  J.  Willis,  recovered  a  judgment 
in  the  lower  court  for  five  hundred  dollars  for  trouble  and  ex- 
pense in  caring  for  his  son,  and  the  loss  of  his  service,  arising 
from  an  injury  to  him  while  engaged  in  coupling  the  cars  of 
the  appellant. 

The  father  bases  his  right  to  recover  upon  the  fact  that  his 
€on  was  under  age,  and  that  the  appellant,  without  his  knowl- 
-edge  or  consent,  employed  and  permitted  the  son  to  render 
service  for  it  in  the  hazardous  capacity  of  brakeraan. 

The  answer  denies  the  allegations  of  the  petition,  and  al- 
leges afTirmatively,  among  other  matters,  that  the  injury 
resulted  solely  from  the  son's  negligence. 

If  this  statement  were  material,  yet  it  is  denied,  because 
the  order  filing  the  answer  recites  that,  by  consent,  its  affirma- 
tive statements  are  traversed. 

It  appears  that  the  son  had,  prior  to  the  date  of  the  injury, 
been  in  the  employ  of  the  appellant  for  wages,  but  had  been 
discharged;  and  that  when  the  injury  was  received  he  was 
voluntarily  acting  as  brakeman,  by  the  request  or  at  the  in- 
stance of  the  conductor  in  charge  of  the  train. 

It  consisted  of  sixteen  cars,  and  had  but  one  brakeman  be- 
side the  son  upon  it,  although,  according  to  the  testimony,  at 
least  three  were  necessary  or  usual;  and  although  the  con- 
ductor testifies  that  he  did  not  know  when  or  where  the  son 
boarded  the  train,  yet  it  is  quite  evident  that  he,  as  appellant's 
general  agent  for  all  purposes  relating  to  the  running  of  it, 
knew,  long  before  the  accident  occurred,  that  the  son  was 
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rendering  the  appellant  service  as  brakcman;  and  in  fact  the 
conductor  was  giving  directions  to  him  as  such,  and  as  to  the 
very  work  he  was  doing,  when  the  accident  occurred. 

It  is  not  necessary  that  he  should  have  been  employed  for 
wages  when  the  injury  was  received  in  order  that  the  father 
may  recover.  If  he  was  then  rendering  service  for  the  ap- 
pellant by  the  request  or  direction  of  its  general  agent  as  to 
the  business  in  hand,  and  which  was  certainly  of  a  character 
dangerous  to  life  and  limb,  then,  being  under  age,  it  was  a 
wrongful  interference  with  the  right  of  the  appellee  to  control 
him. 

The  conductor  knew  from  his  appearance  that  he  was  under 
age,  and  he  received  and  used  him.  This  was  an  exercise 
of  dominion  and  illegal  control  over  him  by  the  general 
agent  of  the  appellant  at  war  with  the  father's  rights.  The 
appellant  cannot  shelter  under  the  claim  that  it  did  not  know 
that  the  appellee  objected  to  the  son  rendering  the  service, 
since  it  was  his  duty  to  know  that  the  appellee  was  willing  to 
do  it  before  it  took  control  of  him. 

The  duty  of  the  father  to  educate  and  maintain  the  son  en- 
titled the  former  to  the  son's  services,  and  placed  him  in  the 
attitude  of  a  master  to  him,  or  created  the  relation  of  master 
and  servant;  and  any  interference  with  the  master's  right  to 
control  the  servant  by  another  renders  the  latter  liable  at 
least  for  any  injury  that  was  likely  to  result  from  such  illegal 
conduct.  If  one  engages  the  servant  of  another  in  an  obvi- 
ously dangerous  business,  he  renders  himself  responsible  for 
any  injury  the  servant  may  sustain  while  so  engaged,  and 
which  can  rationally  be  attributed  to  the  undertaking;  and 
this  is  so  even  if  the  injury  results  immediately  from  the 
neglect  or  unskillfulness  of  the  servant,  owing  to  the  fact  that, 
the  person,  by  so  illegally  interfering,  assumes  all  the  risk  in- 
cident to  the  service. 

The  instructions  in  the  case  conform  to  this  rule.  The 
lower  court,  in  saying  in  the  first  instruction  that  if  the  son 
was  "employed,"  etc.,  must  be  understood  as  meaning  simply 
that  if  the  son  was  then  rendering  service  for  the  appellant, 
and  not  that  he  must  have  been  engaged  at  the  time  under  a. 
contract  for  wages,  and  there  is,  therefore,  no  conflict  between 
the  evidence  and  the  instruction,  and  it  does  not  seem  to  us 
to  assume,  as  counsel  claim,  that  the  conductor  had  the  au- 
thority from  the  appellant  to  employ  the  son. 

Judgment  affirmed. 
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LiABiLrrr  or  Person*  Engaging  Servant  of  Another  in  Dangerous 
Business:  See  Gulf,  C,  Jc  S.  F.  R'y  Co.  v.  Redeker,  60  Am.  Rep.  20. 

Right  of  Parent  to  Maintain  Action  for  Injury  to  Child:  See  Fair- 
mount  etc.  Ji'ij  Co.  V.  Stutler,  93  Am.  Dec.  714,  note  718,  where  other  cases  ia 
that  series  are  collected. 

The  frincipal  case  is  cited  in  Gulf  etc.  R'y  Co.  v.  Redeker,  67  Tex.  190, 
60  Am.  Rep.  21,  to  the  point  that  where  one  knowingly  engages  a  minor  in  a 
dangerous  employment  without  the  father's  consent,  and  the  minor  is  injured 
in  such  employment,  he  is  responsible  to  the  father  for  any  consequent  loss 
of  his  son's  services  to  him. 


Smith  v.  Western  Union  Telegraph  Company. 

[83  Kentucky,  104.] 

rELEGRAPH  COMPANY  CANNOT  BY  CONTRACT  RELIEVE  ItSELF  FROM  LIA- 
BILITY FOR  Negligence  in  failing  to  deliver  messages. 

Damages  Recoverable  for  Failure  to  Deliver  Telegram  are  such 
only  as  the  parties  to  the  contract  for  its  transmission  and  delivery  may 
fairly  be  supposed  to  have  considered,  or  at  least  would  have  considered 
as  flowing  from  a  breach  of  the  contract,  if  they  had  then  been  informed 
of  all  the  facts.  If  the  consequences  resulting  to  the  sender  of  the  mes- 
sage from  the  failure  of  the  company  to  deliver  it  are  not  the  ordinary 
result  of  such  failure,  and  cannot,  therefore,  have  been  in  the  contempla- 
tion of  either  party  when  the  company  undertook  to  transmit  it,  the 
company  will  not  be  liable  for  such  consequences,  but  only  for  nominal 
damages  for  its  default. 

Jury  have  No  Right  to  Find  Specially  What  Person  might  or 
WOULD  have  Done  in  a  certain  event;  and  such  a  finding,  though  not 
objected  to,  is  not  conclusive  of  the  matter  found. 

Action  to  recover  damages  for  non-delivery  of  a  telegraphic 
message.     The  opinion  states  the  case. 

W.  Lindsay^  and  Hargis  and  Caldwell,  for  the  appellant. 

Carroll  and  Barbour,  for  the  appellee. 

Holt,  J.  About  November  14,  1879,  the  appellant,  Z.  F. 
Smith,  employed  Manuel  &  Co.,  who  were  stock-brokers  in  the 
city  of  New  York,  to  purchase  stocks  for  him  for  speculation. 
To  secure  them  in  whatever  sum  they  might  thus  expend,  ho 
deposited  with  them,  in  cash  and  bonds,  about  seventeen 
thousand  dollars.  They  had  a  general  discretionary  power 
from  him  to  purchase,  save  they  were  not  to  buy  more  than 
seventeen  hundred  shares,  and  were  not  to  sell  it  except  upon 
his  order,  or  in  the  event  the  stock  they  might  purchase  so 
declined  in  value  that  it,  with  tlie  money  deposited  with  them 
by  the  appellant,  did  not  equal  the  amount  paid  by  them  for 
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the  stock.  Prior  to  November  18,  1879,  they  had  purchased 
for  hira  eleven  hundred  shares  of  railway  stocks,  but  had  not 
notified  him  of  the  purchase  of  the  last  four  hundred  of  them. 
Upon  the  last-named  day  they  bought  four  hundred  mors,  and 
late  in  the  afternoon  of  that  day  they  delivered  to  the  appel- 
lee's operator  in  the  city  of  New  York  the  following  half-rate 
or  night  telegram,  to  be  sent  to  the  appellant  at  Eminence, 
Kentucky,  where  he  then  lived,  and  which,  by  the  usual 
course  of  such  business,  ought  to  have  been  received  by  him 
by  nine  o'clock  the  next  morning:  — 

"  November  18,  1879. 
*'  To  Z.  F.  Smith,  Eminence,  Henry  County,  Ky. 

"  Bought  two  Erie,  six  three-quarters;  two  Michigan,  six 
one-quarter;  will  hold  notice  here. 

"Horace  Manuel  &  Co." 

It  was  received  by  the  operator  at  Eminence,  bat  never  de- 
livered to  the  appellant.     He  relied  for  information  as  to  the 
condition  of  the  New  York  stock  market  upon  the  daily  report 
of  it  published  in  the  daily  Louisville  Courier-Journal,  a  reli- 
able newspaper  published  in  the  city  of  Louisville,  and  which 
he  received  each  day  before  eight  o'clock  in  the  morning. 
From  it  he  learned,  and  it  was  true,  that  stocks  began  to  de- 
cline on  November  18,  1879,  and  there  were  then  signs  of  a 
panic  near  at  hand.     This  decline  continued  until  November 
21,  1879,  when  it  was  the  greatest,  and  which  da}"^  was  known 
as  "  black    Friday."     The  appellant  was    daily   apprised  of 
what  was  occurring  by  his  newspaper,  but  in  ignorance  of  the 
amount  of  stock  that  had  been  purchased  for  him.     He  could 
have  sold  all  of  it,  however,  on  November  19th,  at  a  loss  of  not 
ov^r  one  thousand,  and  on  the  20th  of  not  over  four  thousand 
dollars.     On  the   21st,  however,  it  had  so  declined  that  its 
then  value,  together  with  the  deposit  of  the  appellant,  did  not 
equal  what  the  brokers  had  paid  for  it;  and  they  thereupon 
sold  it  for  a  sum  which,  with  the  deposit,  did  not  repay  them 
what  they  had  paid  out  for  the  appellant,  and  thus  left  him  in 
debt  to  them.     In  a  few  days  after  the  sale  a  reaction  in 
stocks  occurred,  and  by  November  28th  the  stocks  sold  from  tho 
appellant  were  selling  for  more  than  he  had  paid  for  them.    He 
brought  this  action  against  the  telegraph  company  for  dam- 
ages for  failing  to  deliver  the  above  dispatch,  and  says  that  if 
he  had  received  it,  and  thus  been  informed  of  the  last  pur- 
chase of  stock,  he  would  have  kept  his  '*  margin"  good,  and 
thus  saved  all  his  slock;  that  his  deposit  was  sufficient  to 
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have  "tided  him  over  the  flood,"  but  for  this  last  purchase;. 
and  if  he  had  known  of  it,  that,  as  a  reasonable  man,  he  would 
have  covered  the  decline  by  an  increase  of  his  deposit  or  sold 
enough  of  the  stock  to  have  protected  the  remainder,  or  have 
ordered  it  all  sold  at  the  beginning  of  the  decline,  and  thus 
have  substantially  saved  himself. 

The  appellee  relies  mainly  upon  two  defenses:  1.  That  it 
is  protected  from  liability  by  the  printed  terms  and  notice- 
upon  the  form  used  and  accepted  by  Manuel  &  Co.,  upon 
which  they  wrote  the  message;  and  2.  That  the  alleged  dam- 
ages were  not  proximate,  but  too  remote  to  authorize  a  re- 
covery. 

The  jury  returned  the  following  special  findings:  — 

1.  Was  the  njessage  from  Horace  Manuel  &  Co.,  dated  No- 
vember 18,  1879,  delivered  to  the  plaintiff,  Z.  F.  Smith?  if  so^ 
in  what  way,  and  when? 

Answer.     It  was  not. 

2.  Did  the  plaintiff,  Smith,  prior  to  November  19,  1879^ 
direct  the  defendant's  agent  at  Eminence  not  to  send  his  mes- 
sages to  him,  but  to  keep  them  at  his  ofEce  till  he,  Smithy 
called  for  them? 

Answer.     He  did  not. 

3.  Was  the  stock  mentioned  in  the  telegram  of  the  18th  of 
November,  1879,  purchased  in  New  York  in  obedience  to  the 
orders  sent  them  on  that  day,  or  at  any  time  previous  thereto^ 
by  plaintiff? 

Answer.     It  was. 

4.  If  Smith  instructed  his  brokers  to  buy  said  stock  by  tele- 
gram, what  was  the  date  of  the  telegram,  and  what  was  it» 
contents? 

Answer.  By  telegram,  dated  18th  of  November,  1879,  a& 
follows:  "  Buy  up  to  amount  ordered  sold,  best  advantage,  at 
discretion." 

5.  Could  Smith,  by  the  use  of  ordinary  diligence,  have 
learned  of  the  purchase  on  the  18th  of  November,  1879,  in- 
dependent of  the  telegram  of  that  date,  at  any  time  before 
Friday,  November  21,  1879? 

Answer.     He  could  not. 

6.  Was  the  nature  of  said  telegram,  and  the  importance  of 
its  prompt  delivery,  communicated  to  defendant's  agent  at 
New  York? 

Answer.     It  was  not. 

7.  Did  the  defendant's  agents  at  New  York  and  Eminence,, 
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or  either  of  them,  understand  the  nature  of  said  telegram  from 
its  language? 

Answer.     They  did. 

9.  If  the  jury  shall  find  that  the  telegram  of  the  18th  of 
November,  1879,  was  not  received  by  Smith,  then  they  will 
say  whether,  if  it  had  been  received  by  him,  he  would  have 
ordered  his  stock,  or  any  part  of  it,  to  be  sold,  either  on  the 
nineteenth  or  twentieth  days  of  November,  1879? 

Answer.     He  would. 

10.  If  the  foregoing  question  is  answered  in  the  affirmative, 
then  the  jury  will  say  whether  Smith  would  have  saved  any 
part  of  his  deposit  in  New  York;  and  if  so,  how  much  in  value? 

Answer.     $5,800  (five  thousand  eight  hundred  dollars). 

11.  Was  there  a  decline  in  the  value  of  the  stock  held  by 
Smith's  brokers  in  New  York,  between  the  morning  of  the  19th 
and  the  morning  of  the  21st  of  November,  1879,  equal  to  ten 
per  cent  of  the  face  value  of  said  stock? 

Answer.     There  was. 

12.  If  there  was  such  decline,  the  jury  will  say  whether 
Smith's  brokers  had  the  right  to  sell  said  stock? 

Answer.     They  had. 

13.  Were  Smith's  brokers  authorized  by  him  to  sell  any  of 
his  stocks  on  the  18th  of  November,  1879? 

Answer.     They  were  not. 

14.  If  they  were  so  authorized,  how  and  in  what  way  did 
they  receive  their  authority,  and  what  was  it? 

Answer.     None  at  all. 

A  new  trial  was  not  asked  by  either  party,  nor  did  either  of 
them  object  to  the  form  of  the  interrogatories  or  the  answers, 
and  they  must,  therefore,  be  taken  as  true.  The  appellant 
asked  a  judgment  ui)on  the  findings  for  five  thousand  eight 
hundred  dollars  in  damages,  while  the  appellee  objected  to  it, 
and  moved  the  court  to  render  one  for  nominal  damages  only. 
The  motion  of  the  former  was  overruled  and  a  judgment  ren- 
dered for  eighty-five  cents,  the  cost  of  the  dispatch;  and  to 
reverse  so  much  of  the  final  order  as  overruled  the  appellant's 
motion  for  a  judgment  for  five  thousand  eight  hundred  dollars 
in  damages,  this  appeal  is  prosecuted. 

The  printed  part  of  the  form  used  in  sending  the  telegram 
reads  thus:  — 

"BLANK  No.  45. 

"The  Western  Union  Telegraph  Company. 

"  half-rate  message. 

▲X.  Bt.  Rkf.,  Vol.  IV.— 9 
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"  The  business  of  telegraphing  is  liable  to  errors  and  delays, 
arising  from  causes  which  cannot  at  all  times  be  guarded 
against,  including,  sometimes,  negligence  of  servants  and 
agents,  whom  it  is  necessary  to  employ;  most  errors  and  de- 
lays may  be  prevented  by  repetition,  for  which,  during  the 
day,  half-price  extra  is  charged,  in  addition  to  full  tariff  rates. 
The  Western  Union  Telegraph  Company  will  receive  messages 
for  transmission  between  certain  authorized  stations  on  its 
line,  east  of  the  Rocky  Mountains,  to  be  sent  without  repe- 
tition during  the  night,  for  delivery  not  earlier  than  the  morn- 
ing of  the  next  ensuing  business  day,  at  one  half  of  the  usual 
day  rates;  but  in  no  case  for  less  than  twenty-five  cents  tolls 
for  a  single  message,  and  upon  the  express  condition  that  the 
sender  will  agree  that  he  will  not  claim  damages  for  errors  or 
delays,  or  for  non-delivery  for  such  messages,  happening  from 
any  cause,  beyond  a  sum  equal  to  ten  times  the  amount  paid 
for  transmission;  and  that  no  claim  for  damages  shall  be  valid 
unless  presented  in  writing  within  thirty  days  after  sending 

the  message. .     Send  the  following  message  subject 

\o  the  above  terms,  which  are  agreed  to." 

A  few  cases  are  found  in  which  it  has  been  held  that  tele- 
graph companies  are  to  be  regarded  as  common  carriers;  but 
the  latter  current  of  authority  is  not  in  this  direction,  and 
properly  so,  because  the  transmission  of  messages  is  neces- 
sarily subject  to  the  risk  of  mistake  and  interruption.  The 
wire  is  exposed  to  the  interference  of  strangers;  a  surcharge 
of  electricity  in  the  atmosphere,  or  a  failure  of  or  irregularity 
ill  the  electrical  current,  may  stop  communication;  and  it  is 
continually  subject  to  danger  from  accident,  malice,  and  cli- 
matic influence  when  the  company  has  not  the  actual,  imme- 
diate custody  of  the  message,  as  the  common  carrier  has  of 
the  merchandise  it  carries;  and  it  should  not,  therefore,  like  a 
common  carrier,  be  treated  not  only  as  a  bailee,  but  as  an  in- 
surer: Western  Union  Tel.  Co.  v.  Blanchard,  G8  Ga.  299;  45  Am. 
Rep.  480,  and  cases  there  cited. 

It  is,  however,  a  public  agent;  it  exercises  a  quasi  public 
employment;  carefulness  and  fidelity  are  essentials  to  its 
character  as  a  public  servant,  and  public  policy  forbids  that 
it  should  abdicate  as  to  the  public  by  a  contract  with  the  in- 
dividual, lie  is  but  one  of  millions;  his  business  will,  per- 
haps, not  admit  of  delay  or  contest  in  the  courts,  and  he  is 
ex  necessitate  compelled  to  submit  to  any  terms  which  the  com- 
pany might  see  fit  to  impose;  but  the  law  should  not  uphold  a 
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contract  under  which  a  public  agent  seeks  to  shelter  itself  from 
the  consequences  of  its  own  wrong  and  neglect. 

Its  liability  for  neglect  is  not  founded  purely  upon  contract. 
It  is  chartered  for  public  purposes;  extraordinary  powers  aro 
therefore  conferred  upon  it;  it  has  the  power  of  eminent 
domain;  if  it  did  not  serve  the  public,  it  could  not  constitu- 
tionally lay  a  wire  over  a  man's  land  without  his  consent; 
and  by  reason  of  the  gift  of  these  privileges  it  is  required  to 
receive  and  transmit  messages,  and  is  liable  for  neglect,  inde- 
pendent of  any  express  contract.  The  public  are  compelled 
to  rely  absolutely  upon  the  care  and  diligence  of  the  company 
in  the  transaction  of  this  business,  so  wonderful  in  its  growth, 
80  necessary  to  the  life  of  commerce,  and  useful  beyond  esti- 
mate; and  if  it  relies  upon  a  notice  or  contract  to  restrict  its 
liability,  it  must  be  one  not  in  violation  of  public  policy;  and 
in  view  of  the  vast  interests  committed  to  a  telegraph  com- 
pany, the  extraordinary  powers  given  it,  and  the  virtual 
monopoly  it  almost  necessarily  enjoys,  the  court  should  com- 
pel it  nolens  volens  to  perform  the  corresponding  duties  of 
■diligence  and  good  faith  to  the  public  thereby  created. 

Any  other  rule  would  defeat  the  very  purposes  for  which 
these  companies  are  chartered,  to  wit,  the  safe  and  speedy 
transmission  of  messages  for  the  public;  and  while  they  may 
reasonably  restrict  their  liability,  yet  they  cannot  do  so  as 
against  their  own  negligence.  They  undertake  to  exercise  a 
public  employment,  which,  in  many  respects,  is  analogous  to 
that  of  a  common  carrier,  and  they  must  therefore  bring  to  it 
that  degree  of  skill  and  care  which  a  prudent  man  would, 
under  the  circumstances,  exercise  in  his  own  affairs;  and  any 
stipulation  by  which  they  undertake  to  relieve  themselves 
from  this  duty,  or  to  restrict  their  liability  for  its  non-use,  is 
forbidden  by  the  demands  of  a  sound  public  policy.  To  hold 
otherwise  would  arm  them  with  a  very  dangerous  power,  and 
leave  the  public  comparatively  remediless:  Western  Union 
Tel  Co.  V.  Fontaine,  58  Ga.  433;  Wolf  v.  Western  Union  Tel 
Co.,  62  Pa.  St.  83;  Sweetland  v.  Illinois  Tel.  Co.,  27  Iowa,  432; 
1  Am.  Rep.  285;  Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  132; 
8  Am.  Rep.  526;  United  States  Tel.  Co.  v.  Gildersleeve,  29  Md. 
232;  96  Am.  Dec.  519;  Western  Union  Tel.  Co.  v.  Buchanan, 
35  Ind.  429;  9  Am.  Rep.  744;  Hihhard  v.  Western  Union  Tel. 
Co.,  33  Wis.  558;  Telegraph  Co.  v.  Griswold,  37  Ohio,  301; 
41  Am.  Rep.  500;  Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421; 
14  Am.  Rep.  38;  Ellis  v.  American  Tel.  Co.,  13  Allen,  234. 
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In  this  instance  the  failure  did  not  arise  in  the  transmission 
of  the  message,  or  from  any  cause  not  within  the  appellee's 
control,  but  from  neglecting  to  deliver  it. 

We  now  turn  to  the  question  whether  the  appellant's  dam- 
ages are  so  far  removed  from  the  failure  of  the  appellee  to  per- 
form its  duty  as  to  forbid  their  recovery.  The  line  between 
proximate  and  remote  damages  is  exceedingly  shadowy;  so 
much  so,  that  the  one  fades  away  into  the  other,  rendering  it 
often  very  difBcult  to  determine  whether  there  is  such  a 
connection  between  the  wrong  alleged  and  the  resulting  injury 
as  to  place  them,  in  contemplation  of  law,  in  the  relation  of. 
cause  and  effect. 

The  law  does  not  undertake  to  charge  a  person  with  all  the- 
possible  consequences  of  a  wrongful  act,  but  only  with  its 
probable  and  natural  result;  otherwise  the  punishment  would 
often  be  entirely  disproportioned  to  the  wrong,  thereby  im- 
peding commerce  and  the  ordinary  business  of  life,  and  ren- 
dering the  rule  impracticable. 

Although  the  damages  may  arise  remotely  out  of  the  cause 
of  action,  or  be  to  some  exter^t  connected  with  it,  yet  if  they 
do  not  flow  naturally  from  it,  or  could  not,  in  the  ordinary 
course  of  events,  have  been  expected  to  arise  from  it,  they  are 
not,  in  a  legal  sense,  sufficiently  proximate  to  authorize  a  re- 
covery, and  the  rule,  which  is  common  to  both  the  common 
and  civil  law.  Causa  proxima  non  remota  spectatur,  applies. 
They  need  not  be  the  immediate  result  of  it, —  intervening 
events  or  agencies  may  contribute  to  the  injury, — but  they 
must  be  certain  in  their  nature  and  cause,  and  as  Mr.  Green- 
leaf  says,  "  be  the  natural  and  proximate  consequence  of  tho 
act  complained  of":  2  Greenl.  Ev.  210. 

It  is  not  sufficient  that  they  may  be  merely  a  possible  result 
traceable  to  the  cause  the  complaining  party  may  assign;  but 
they  must  be  such  as,  according  to  the  usual  and  natural 
course  of  things,  can  be  considered  as  fairly  and  substantially 
arising  from  it;  otherwise  they  are  not  its  natural  incidents, 
and  cannot  be  considered  to  have  been  within  the  contempla- 
tion of  the  parties  when  the  contract  was  made. 

It  is  not  required  that  they  must  then  have  considered 
them;  but  they  must  be  such  as  the  parties  may  fairly  be  sup- 
posed to  have  considered,  or  at  least  would  have  considered  as 
flowing  from  a  breach  of  the  contract  if  they  had  then  been  in- 
formed of  all  the  facts.  It  was  said  in  Leonard  v.  Telegraph  Co., 
41  N.  Y.  544,  that  "a  party  is  liable  for  all  the  direct  damages 
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which  both  parties  to  the  contract  would  have  contemplated 
as  flowing  from  its  breach,  if  at  the  lime  they  entered  into  it 
they  had  bestowed  proper  attention  upon  the  subject,  and  had 
been  fully  informed  of  the  facts." 

This  is  substantially  the  rule  laid  down  in  the  leading  case 
xipon  this  question,  of  Hadley  v.  Baxendale,  9  Ex.  341,  and 
which  has  been  generally  followed  both  in  England  and  this 
<;ountry.  Applying  this  rule  to  the  case  in  hand,  it  does  not 
seem  to  us  that  the  appellant  has  brought  his  case  within  it. 

It  is  true  that  the  dispatch  showed  upon  its  face  that  it  re- 
lated to  a  business  transaction;  and  the  jury  found  as  a  fact 
that  the  appellee's  agents  understood  it;  but  the  injury  did 
not  arise  naturally  from  its  non-delivery;  and  from  the  word- 
ing of  it,  it  is  impossible  to  suppose  that  the  parties,  when  it 
was  received  for  transmission,  could  have  contemplated  the 
injury  now  complained  of  if  they  had  then  looked  to  its  non- 
delivery. It  merely  apprised  the  appellant  that  his  agent  had 
purchased  for  him  a  certain  amount  of  stock.  The  appellee 
xiid  not  know  from  it  or  in  any  way  the  purpose  to  be  ac- 
complished, or  that  the  appellant  already  owned  other  stock, 
or  that  a  knowledge  of  its  contents  was  necessary  to  his  con- 
<luct  in  keeping  a  sufficient  "margin"  with  his  broker  to  pre- 
vent a  loss,  or  to  guide  him  as  to  a  sale  of  his  stock.  There 
was  an  intervening  step.  If  the  dispatch  had  been  received, 
then  he  might  or  might  not  have  taken  it  and  acted.  It  rested 
altogether  with  him,  and  is  unlike  the  case  of  an  agent  who  is 
ordered  by  a  telegram  to  do  a  certain  act,  but  which  by  reason 
of  its  non-delivery  he  does  not  do,  thereby  entailing  a  loss 
upon  his  principal. 

It  does  not  naturally  follow  that  the  appellant  would  have 
been  any  better  off  now  if  he  had  received  it.  As  well  might 
A  claim  the  stakes  in  a  race  from  a  railroad  company,  that, 
by  a  delay  of  its  train,  has  prevented  his  horse  from  arriving 
at  the  race  in  time  to  take  part  in  it,  although,  if  there,  he 
might  have  been  beaten;  or  a  prize  offered  for  the  best  model 
of  a  machine  to  be  exhibited  at  a  certain  place  by  a  certain 
day,  because,  by  a  delay  in  carrying  it,  his  model  did  not 
arrive  in  time  to  be  exhibited.  The  consequence  which  re- 
sulted to  the  appellant  was  not  the  ordinary  result  of  the 
failure  to  deliver  the  message  in  question,  and  hence  cannot 
be  supposed  to  have  been  in  contemplation  when  the  company 
undertook  to  transmit  it.  If  the  minds  of  the  contracting 
parties  had  at  the  time  been  drawn  to  the  contingency  of  a 
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failure  of  performance,  they  could  not  possibly,  from  the  na- 
ture of  the  dispatch,  have  contemplated  the  loss  of  which  the 
appellant  now  complains;  and  in  such  a  case  the  company  is 
only  liable  for  nominal  damages  for  its  default:  Behm  v.  West- 
ern Union  Tel.  Co.,  8  Biss.  131;  Lowery  v.  Western  Union  Tel. 
Co.,  60  N.  Y.  198;  United  States  Telegraph  Co.  v.  Gildersleeve, 
29  Md.  232;  96  Am.  Dec.  519;  Graham  v.  Telegraph  Co.,  10 
Am.  Law  Reg.  319;  Banh  v.  Telegraph  Co.,  30  Ohio,  555; 
Landsberger  v.  Telegraph  Co.,  32  Barb.  530. 

It  is  urged,  however,  that  the  jury,  by  the  answer  to  the 
ninth  interrogatory,  found  that  if  the  appellant  had  received 
the  telegram,  that  he  would  have  ordered  his  stock  sold;  and 
that,  as  this  finding  was  not  objected  to,  it  is,  therefore,  con- 
clusively shown  that  the  loss  would  not  have  occurred  if  the 
message  had  been  delivered.  In  our  opinion,  what  the  appel- 
lant might  or  would  have  done  could  not  be  the  subject  of  a 
special  finding.  It  was  not  a  matter  of  fact,  and  the  appellee 
was  not,  therefore,  bound  to  object  to  it;  and  it  does  not  fol- 
low, therefore,  that  it  is  conclusively  shown  that  the  loss  was 
the  direct  result  of  the  appellee's  failure  to  deliver  the  mes- 
sage. 

Judgment  affirmed. 


Telegraph  Company  caitnot  Relieve  Itself  from  Results  of  its 
Own  Negligence:  See  Ayer  v.  Western  Union  Tel.  Co.,  1  Am.  St.  Rep.  353, 
note  358,  where  other  cases  ia  these  series  are  collected.  In  Pegram  v. 
Western  Union  Tel.  Co.,  97  N.  C.  5",  it  was  held  that  a  telegraph  company 
may  exempt  itself  from  liability  for  ordinary  negligence  in  sending  unre- 
peated  messages,  but  it  cannot  exempt  itself  from  the  consequences  of  its 
gross  neglif;ence. 

Telegraph  Company  is  Liable  for  Damage  Resulting  Naturally 
AND  in  Usual  Course  of  Business,  from  its  Negligence:  See  Western 
Union  Tel.  Co.  v.  IJyer,  1  Am.  St.  Rep.  222,  note  229,  where  other  cases  in 
these  scries  are  collected. 

Telegraph  Company  is  only  Liable  for  Such  Damages  as  Natu- 
rally Flow  from  the  breach  of  the  contract,  or  such  aa  may  fairly  be  sup- 
posed to  have  been  in  the  contemplation  of  the  parties  at  the  time  the  contract 
was  made:  See  First  National  Bank  v.  Telegraph  Co.,  27  Am.  Rep.  485,  note, 
where  other  cases  in  that  series  are  collected;  United  States  Tel.  Co.  v.  Gilder- 
sleeve,  9€  Am.  Dec.  619,  note  528,  where  other  cases  in  that  seriea  are  col- 
lected. 
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Louisville  and   Nashville    Railroad  Company 
V.  Brooks's  Administratrix. 

[83  Kentucky,  rJ9.1 

Rule  Exemptino  Master  from  Liabilitt  to  Servant  for  Injitrt 
Caused  by  Negligence  of  Fellow-servant  does  not  apply  in  cases 
of  willful  neglect  where  the  two  servants  are  not  co-equals. 

Engineer  and  Brakeman  on  Same  Railroad  Train  are  not  Co- 
equals,  and  the  railroad  company  is  liable  for  the  latter's  death  when 
caused  by  the  willful  neglect  of  the  former. 

Verdict  of  Ten  Thousand  Dollars  in  Action  for  Death  of  Brake- 
man  IS  NOT  So  Excessive  as  to  be  evidence  that  it  was  rendered  under 
the  influence  of  passion  or  prejudice. 

PtTOiTiVE  Damages  for  Willful  NEGLEcr.  — Jurt  may  or  may  not,  in  their 
discretion,  give  punitive  damages,  under  section  3,  chapter  57,  General 
Statutes  of  Kentucky,  in  an  action  to  recover  damages  for  death  caused 
by  willful  neglect.  It  is,  therefore,  error  to  charge  the  jury  that  they 
should  give  punitive  damages  if  they  found  willful  neglect. 

A.CTI0N  to  recover  for  death  caused  by  negligence.  The 
opinion  states  the  case, 

W.  Lindsay,  Roundtree,  and  Lisle,  for  the  appellant. 

Temple  Bodley,  J.  Proctor  Knott,  and  S.  B.  Berry,  for  the 
appellee. 

Lewis,  J.  This  is  an  action  by  appellee,  personal  repre- 
sentative, to  recover  damages  for  the  destruction  of  the  life 
of  Charles  Brooks,  by  the  alleged  willful  neglect  of  appel- 
lant's agents  and  servants;  and  judgment  having,  in  ac- 
cordance with  the  verdict  of  the  jury,  been  rendered  for  ten 
thousand  dollars,  a  reversal  is  asked  upon  three  grounds: 
1.  That  the  verdict  is  not  sustained  by  the  evidence,  and  is 
contrary  to  law;  2.  The  damages  awarded  by  the  jury  are  ex- 
cessive, appearing  to  have  been  given  under  the  influence  of 
passion  or  prejudice;  3.  The  court  erred  in  giving  the  instruc- 
tion asked  for  by  appellee. 

The  deceased  lost  his  life  at  Lebanon,  while  in  the  employ- 
ment of  appellant  as  brakeman  on  a  freight  train,  consisting 
of  twenty-four  loaded  cars,  which  had  arrived  there  after 
night-fall,  an  hour  or  more  behind  time,  on  the  way  to  Louis- 
ville. 

The  train  was  stopped  on  the  main  track  near  the  depot, 
and  the  engine,  attached  to  some  of  the  cars,  was  moved  to 
the  side-track  leading  to  the  depot,  for  the  purpose  of  leaving 
a  car  and  taking  another,  and  also  to  obtain  a  supply  of  sand, 
the  other  portion  of  the  train  having  been  cut  off  and  left  on 
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the  main  track.  But  after  reaching  the  side-track  the  en- 
gineer discovered  that  it  was  impossible  for  the  engine  to  push 
the  number  of  cars  he  had  attached,  on  the  wet  rails,  up  the 
ascending  grade,  and  was  consequently  compelled  to  return 
to  the  main  track  and  leave  some  of  them.  After  the  neces- 
sary transfer  of  cars  was  made,  and  sand  obtained  from  the 
depot,  the  train  was  again  united,  and  left  for  Louisville;  and 
some  time  afterwards  Brooks  was  discovered  lying  near  the 
main  track,  dead. 

It  was  a  dark,  rainy  night,  and  no  witness  saw  the  deceased 
killed,  nor  did  those  connected  with  the  train  know  it  until 
informed  by  a  telegram  sent  to  the  conductor,  at  a  station 
some  distance  from  Lebanon.  Whether  his  life  was  lost  by 
the  alleged  willful  neglect  must,  therefore,  from  necessity,  be 
determined  by  the  attendant  facts  and  circumstances  proved. 
And  it  seems  to  us  evident  that,  if  it  was  so  destroyed,  it  must 
have  occurred  while  he  was  in  the  discharge  of  his  duty  as 
brakeman,  coupling  or  attempting  to  couple  the  two  parts  of 
the  train,  and  resulted  from  the  great  violence  with  which 
they  were  made  to  come  in  contact,  or  the  unnecessary  and 
reckless  continuance  of  the  driving  force  of  the  engine  after 
they  had  come  together.  No  other  theory  is  suggested  in  be- 
half of  appellee,  nor  is  there  any  evidence  showing  his  life  was 
destroyed  in  any  other  way  that  could  render  appellant  liable. 

It  is  placed  beyond  question  that  he  was  run  over  by  the 
train.  A  broken  lantern,  evidently  used  by  him,  was  found 
near  the  track;  sixty  feet  or  more  south  of  it  was  his  body, 
which  had  been  dragged  across  thirty-two  cross-ties;  and  be- 
tween the  two,  but  nearest  the  lantern,  was  his  hat. 

At  the  place  where  the  trail  of  his  body  on  the  cross-ties 
began,  was  blood,  and  two  witnesses  saw  indentations  there, 
just  inside  the  north  rail, — one,  as  if  made  by  a  boot-heel 
wrenched  in  the  ground,  and  the  other,  an  impression  of  a 
person's  knee.  And  this  was  about  where  the  train  was  first 
cut,  and  where  it  was  the  duty  of  the  deceased,  as  rear  brake- 
man,  to  be,  in  order  to  couple  the  cars,  if  necessary  for  any  one 
to  do  BO.  There  is,  however,  evidence  tending  to  show  that 
the  coupling-pin  was  fixed  in  such  way  by  the  conductor  as 
to  drop  into  its  place,  coupling  the  cars,  when  they  came  to- 
gether, without  human  aid.  And  from  that  fact  the  inference 
is  attempted  to  be  drawn,  that,  there  being  no  necessity  for  the 
deceased  to  be  there,  he  was  not  between  the  cars  for  tlie  pur- 
pose of  coupling,  but  was  there  by  his  own  negligence,  or  for 
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«ome  different  purpose.  But  the  train  was  cut  in  two  places 
on  the  main  track,  and  it  does  not  clearly  appear  at  which 
one  of  them  the  pin  was  adjusted;  nor,  if  it  was  at  the  place 
the  deceased  was  kill  vl,  that  he  was  informed  of  it  by  the 
conductor. 

In  our  opinion,  it  can  be  reasonably  inferred  that  the  de- 
ceased was,  at  the  time,  not  only  at  the  place  for  the  purpose 
of  performing  his  hazardous  duty  of  coupling  the  front  to  rear 
portion  of  the  train,  but  was  on  the  track  between  the  two  cars 
to  be  coupled,  actually  so  engaged;  and  as  he  had  his  lantern 
with  him,  the  conductor,  as  well  as  the  engineer,  might  have 
ascertained,  before  backing  the  train,  as  it  was  their  duty  to 
do,  whether  ho  was  at  the  place  in  the  discharge  of  that  duty 
or  not. 

From  the  evidence,  it  appears  that  the  engineer  was,  oa 
that  occasion,  in  an  ill-humor;  that  there  was  such  unusual 
noise  and  confusion  while  the  train  was  there  as  to  awaken 
persons  in  the  neighborhood  of  the  depot,  and  cause  comment; 
one  witness,  experienced  in  operating  trains,  testifying  that  it 
was  reckless  switching;  another,  that  he  never  before  heard 
euch  jamming  and  banging  of  cars;  and  a  third,  that  there 
was  a  great  crash  of  cars  coming  together,  two  or  three  min- 
utes before  the  train  left.  There  is,  however,  evidence  tending 
to  show  that  it  was  impossible  for  the  part  of  the  train  to 
which  the  engine  was  attached  to  strike  the  rear  part  with 
such  force  as  to  knock  it  sixty  feet,  without  breaking  the  cars. 
Nevertheless,  it  is  an  indisputed  fact  that  twelve  or  more 
loaded  cars  were  either  knocked  or  pushed  back  on  wet  rails, 
up  an  ascending  grade,  that  distance  or  more,  and  that  the 
deceased  was  prostrated  and  dragged  in  the  manner  mentioned, 
though  he  was  an  experienced,  active,  and  vigilant  brakemau. 

As  the  case  is  presented,  the  verdict  is  not,  in  our  opinion, 
eo  palpably  against  the  weight  of  evidence  as  to  authorize  a 
reversal  on  that  account. 

But  it  is  contended  for  appellant,  that,  as  the  life  of  the 
deceased  was  destroyed  by  the  negligence  of  the  engineer  of 
the  train,  if  any  one,  no  recovery  can  be  had  in  this  action; 
because,  being  employees  in  the  same  service,  and  neither 
being  superior  or  subordinate  to  the  other  in  its  performance, 
they  must  be  regarded  as,  at  the  time,  substantially  agents  of 
each  other;  and,  consequently,  appellant,  the  common  em- 
ployer, cannot  be  made  legally  answerable  for  the  death  of  ono 
fcy  the  negligence  of  the  other. 
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Waiving  inquiry  as  to  how  far,  if  at  all,  the  conductor,  wha 
had  control  of  the  train,  is  responsible,  we  will  consider  the 
question  as  raised  by  counsel. 

Unquestionably,  when  a  person  is  employed  in  the  service 
of  another,  he  undertakes  to  risk  all  the  ordinary  perils  inci- 
dent thereto;  and,  as  between  a  number  of  persons  employed 
in  the  same  service,  "  there  is  an  implied  undertaking  to  risk 
all  the  contingencies  which  the  ordinary  skill  or  care  of  each 
other,  in  his  line  of  service,  could  not  avert.  But  this  implied 
undertaking  between  the  company  and  its  employees  in  the 
same  class  of  service  do3s  not  exonerate  the  company  from 
liability  for  damage  resulting  to  one  of  such  agents  from  extra- 
ordinary or  gross  negligence  of  another":  L.  &  N.  R.  R.  Co. 
v.  Robinson,  4  Bush,  507.  This  rule  had,  in  the  Collins  case, 
2  Duvall,  118,  where  the  authorities  were  referred  to  and  the 
subject  fully  considered,  been  announced  as  in  accordance 
with  principle,  analogy,  and  policy;  and  it  was  adhered  to 
and  approved,  not  only  in  the  Robinson  but  also  in  the  Fil- 
bern  case,  6  Bush,  574. 

The  question  before  the  court  in  the  case  of  L.  C.  &  L.  R.  R. 
Co.  V.  Caven's  AdmW,  9  Bush,  559,  referred  to  by  counsel,  was 
as  to  the  liability  of  the  company  for  the  destruction  of  the  life 
of  an  engineer  on  one  of  its  trains,  by  a  collision,  occurring 
through  the  negligence  of  the  conductor  of  another  train;  and 
the  precise  question  presented  in  this  did  not  arise  in  that 
case.  But  we  do  not  perceive  any  inconsistency  between  the 
rule  by  which  that  case  was  decided  and  the  one  adopted  and 
applied  in  the  previous  cases  referred  to.  In  the  Cavens  case 
is  this  language:  "Is  it  not  more  reasonable  to  make  the  com- 
pany, whose  duty  it  is  to  employ  careful  and  skilled  agents  for 
the  conduct  of  its  business,  and  when  it  alone  controls  such 
agents,  liable  for  such  neglect  of  duty,  than  to  adjudge  that  a 
mere  subordinate,  who  has  no  means  of  knowing  the  qualifica- 
tion of  the  agent  for  such  position,  or  voice  in  his  selection  as 
such,  and  without  means  or  power  to  resist  or  control  his  ac- 
tion, is  without  remedy,  except  as  against  the  party  committing 
the  negligent  act?" 

That  question  is  pertinent  in  this  case,  and  can,  according 
to  the  uniform  ruling  by  this  court,  be  answered  but  one  way. 

The  engineer  and  brakeman  on  the  same  train  are  not,  a» 
assumed  by  counsel,  co-equals;  for  the  latter  has  no  right  to 
resist  the  forjner  when  acting  in  his  appointed  sphere,  but  i» 
bound  to  implicitly  obey  his  signals;  and,  as  between  them. 
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there  is  no  reason  or  consideration  of  policy  to  imply,  on  the 
part  of  the  brakeman,  an  undertaking  to  look  to  the  engineer 
alone,  and  not  to  the  company,  for  security  against  his  willful 
neglect,  even  conceding  such  should  be  the  rule  as  between 
co-equals.  In  our  opinion,  therefore,  appellee  has  a  right  to 
maintain  this  action  for  the  cause  stated  in  his  petition. 

2.  No  limit  to  the  amount  of  damages  which  may  be  re- 
covered in  cases  of  this  kind  is  definitely  fixed  by  law;  nor^ 
under  the  Civil  Code,  can  the  court  trying  the  case  grant  a 
new  trial,  nor  this  court  reverse  upon  the  ground  of  excessive 
damages,  unless  it  appear  they  were  given  by  the  jury  under 
the  influence  of  passion  or  prejudice;  and  there  being  no  evi- 
dence the  jury  were  so  influenced  in  this  case,  except  tlie 
large  amount  of  damages  awarded,  the  single  inquiry  is,. 
whether  that  fact  alone  authorizes  us  to  disturb  the  verdict. 

Doubtless  it  might  be  reasonably  inferred,  when  the  dam- 
ages are  palpably  excessive,  extravagant,  and  unusual,  that 
the  jury  was  influenced  in  awarding  them  by  passion  or 
prejudice,  and  in  such  case  it  would  be  the  duty  of  the  court 
to  interpose.  But  having  considered  and  compared  with  this 
the  cases  heretofore  considered  by  this  court  involving  the 
same  question,  we  cannot  say  the  verdict  in  this  case  is  rela- 
tively excessive  or  extraordinary;  and,  consequently,  to  set  it 
aside  would,  in  our  opinion,  be  a  departure  from  the  course 
this  court  has  heretofore  felt  constrained  to  pursue,  and  an  in- 
vasion of  the  province  of  the  jury  it  should  always  hesitate  to 
make. 

3.  The  instruction  of  which  appellant  complains  is  as  fol- 
lows: "The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  life  of  Charles  Brooks  was  lost  or  de- 
stroyed by  the  willful  neglect  of  defendant's  servants  or 
agents  engaged  in  running  or  managing  the  train,  they  should 
find  for  the  plaintiff"  such  punitive  damages  as  they  think 
proper,  not  exceeding  the  amount  claimed  in  the  petition." 

The  objection  made  to  this  instruction  is,  that  the  court,^ 
upon  the  hypothesis  stated,  instead  of  leaving  to  the  discretion 
of  the  jury  to  find  or  not  to  find  for  the  plaintiff"  punitive  dam- 
ages, peremptorily  instructed  them  to  so  find,  allowing  discre- 
tion only  as  to  the  amount. 

Whether  this  instruction  is  liable  to  the  objection  made 
depends  upon  the  meaning  intended  by  the  legislature  to  be 
given  to  section  3,  chapter  57,  General  Statutes,  already 
quoted. 
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It  is,  however,  contended  for  appellee  that  the  section  is 
mandatory,  and  in  unambiguous  terms  requires  the  court 
to  instruct  the  jury  to  give  punitive  damages  in  every  case 
of  loss  or  destruction  of  life  by  willful  negligence,  without 
regard  to  the  conduct  of  the  deceased,  the  relation  of  tho 
parties,  or  the  circumstances  under  which  it  may  occur.  Of 
-course,  if  this  be  so,  there  is  nothing  left  for  court  or  jury  brt 
to  obey  the  law  as  it  is  written. 

But  is  such  the  necessary  and  only  proper  meaning  that  the 
language  used  is  susceptible  of?     We  think  not. 

The  right  to  sue  for  punitive  damages,  in  such  cases,  is  not 
inevitably  followed  by  a  recovery. 

The  first,  the  legislature  has  the  power  to  give,  exists  alono 
in  virtue  of  the  statute,  and  clearly  cannot  be  called  in  ques- 
tion. But  a  recovery,  to  a  great  extent,  and  the  amount  of 
recovery  altogether,  depends  upon  the  merits  of  each  case,  as 
passed  upon  and  determined  by  the  jury,  and  cannot  be  con- 
stitutionally controlled  by  legislative  will.  And,  as  a  conse- 
quence, while  such  an  instruction  as  the  one  in  question  is 
calculated  to  unduly  and  unfairly  influence  the  jury  to  increase 
the  damages  beyond  what  they  would  give  if  left  a  discretion, 
and  required  to  act  on  their  own  responsibility,  they  still  may 
not,  being  under  no  compulsion  to  do  so,  find  more  than  mere 
nominal  punitive  damages,  even  if  the  construction  of  the  sec- 
tion contended  for  be  adopted. 

It  is,  therefore,  at  least  a  reasonable  inference  that  the  legis- 
lature intended  simply  to  give  the  right  to  sue  for  punitive 
■damages,  which  it  had  the  power  to  do,  leaving  the  assessment, 
which  is  practically  beyond  legislative  control,  to  be  made  ac- 
cording to  the  familiar  common-law  rule  adopted  and  applied 
in  actions  for  personal  injuries  by  the  courts  of  this  state  since 
its  organization,  which  requires  the  court  to  instruct  the  jury 
to  give  compensatory  damages,  and  also,  in  their  discretion, 
punitive  damages,  where  the  injury  is  the  result  of  willful  neg- 
ligence, malice,  or  oppression. 

Such  was  the  construction  given  to  the  act  of  1854,  not  ma- 
terially different  from  the  section  under  consideration,  in  Chiles 
V.  Drake,  4  Met.  146,  74  Am.  Dec.  406,  which  was  the  first  case 
before  this  court  under  that  act;  and  there  has  not  since  been 
a  departure  from  the  views  then  announced. 

In  tliat  case  the  court  said:  "  It  is  contended  that  the  term 
*  punitive  damages'  excludes  the  idea  of  damages  for  compen- 
«ation;  and,  consequently,  if  any  recovery  can  be  had  under 
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the  act,  it  must  be  for  punitive  damages  alone,  and  nothing: 
can  be  allowed  for  compensation.  This,  however,  is  a  mis- 
taken view  of  the  meaning  of  the  statute  in  authorizing  the 
recovery  of  punitive  damages  against  the  ofifending  party. 
The  damages  are  allowed  as  compensation  for  the  loss  sus- 
tained, but  the  jury  are  permitted  to  give  exemplary  damages 
on  account  of  the  nature  of  the  injury." 

By  an  act  approved  January  12,  1866,  which  is  similar  to 
section  6,  chapter  1,  General  Statutes,  it  is  provided  that  the 
widow  and  minor  child,  or  either,  of  a  person  killed  by  the 
careless,  wanton,  or  malicious  use  of  fire-arms,  or  other  deadly 
T7eapon,  not  in  self-defense,  may  have  an  action  against  the 
person  who  committed  the  killing  for  reparation  of  the  injury; 
and  in  such  action  the  jury  may  give  vindictive  damages. 

By  section  1,  chapter  31,  Revised  Statutes,  identical  with 
section  1,  chapter  32,  General  Statutes,  it  is  provided  that  the 
widow  and  minor  child  of  a  person  killed  in  a  duel,  or  either 
of  them,  may  have  an  action  against  the  surviving  principal, 
the  seconds,  and  all  others  aiding  or  promoting  the  duel,  or 
against  any  one  or  more  of  them,  for  reparation  of  the  injury, 
and  in  wl^ich  the  jury  may  give  vindictive  damages,  for  the 
suppression  of  the  practice  of  dueling. 

The  General  Statutes  is  intended  to  be  a  harmonious  sys- 
tem of  laws,  operating  justly  and  equally;  and  it  is  the  duty 
of  the  courts  to  give  such  construction  to  the  different  parts  of 
the  system  as  will  effectuate  that  object,  when  it  can  be  done 
without  doing  violence  to  the  language  used  and  defeating 
the  manifest  intention  of  the  legislature,  which  may,  and  in 
our  opinion  ought  to,  be  done  in  this  case. 

But  if  the  construction  appellee's  counsel  contends  for  be 
proper,  we  have  a  system  so  incongruous  and  anomalous  that, 
while  in  an  action  for  the  destruction  of  life  willfully,  as  is 
always  the  case  in  a  duel,  or  even  maliciously,  as  provided 
against  in  section  6,  chapter  1,  punitive  or  exemplary  dam- 
ages may  or  may  not,  in  the  discretion  of  the  jury,  be  given, 
in  actions  like  this,  where  death  results  from  willful  neglect, 
which  is  merely  quasi  criminal,  the  court  is  required  to  arbi- 
trarily instruct  and  the  jury  to  find  punitive  damages,  thougl 
the  servant  or  agent,  who  is  not  sued,  be  guilty,  and  the  em- 
ployer, against  whom  the  damages  are  assessed,  be  entirely 
without  fault. 

Such  a  construction,  in  our  opinion,  was  not  intended  by  the 
legislature,  nor  is  it  required  by  the  language  used. 
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It  is  obvious  how  the  amount  of  damages  might  have  been 
increased  by  reason  of  the  instruction  in  question,  as  it  is 
manifest  that  there  might  bo  cases  arising  under  that  section 
in  which  punitive  damages  should  not  be  given,  and  where,  if 
left  to  the  discretion  of  the  jury,  they  would  not  be  given. 
Whether  this  is  such  a  case,  it  is  not  our  province  to  now  de- 
cide. 

It  is  sufficient  tnat  the  verdict  of  the  jury  has  been  rendered 
under  an  instruction  that  should  not  have  been  given,  and 
which  was  calculated  to  prejudice  the  rights  of  appellant. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 


In  the  case  of  Louisville  etc.  R.  R.  Co.  v.  Moore,  83  Ky.  675,  it  was  decided 
that  the  maater  is  liable  for  an  injury  to  one  servant  resulting  from  the  neg- 
ligence of  another  servant,  although  they  may  be  engaged  in  the  same  com- 
mon employment,  provided  the  servant  guilty  of  the  negligence  is  superior 
to  or  in  control  of  the  one  injured,  and  that  a  railroad  company  is  liable  for 
an  injury  to  a  brakeman  caused  by  the  willful  or  gross  neglect  of  the  con- 
ductor or  engineer  in  charge  of  the  train.  But  in  Casey  v.  Lowsville  etc. 
R.  R.  Co.,  84  Id.  79,  it  was  held  that  where  laborers  at  work  on  a  railroad, 
in  transporting  dirt  on  truck  cars,  alternately  acted  as  brakemen,  they  were 
in  the  same  grade  of  employment,  and  one  of  them  could  not  recover  against 
the  company  for  an  injury  inflicted  upon  him  by  tho  negligence  of  another, 
although  the  latter  was  at  the  time  acting  as  a  brakeman,  and  the  party  in- 
jured was  not,  the  one  being  as  much  a  brakeman  as  the  other.  See  Krogy 
T.  Atlanta  etc.  R.  R.,  ante^  p.  79,  and  note. 

Fellow-servants,  Who  are  and  Who  are  not:  See  Fisk  v.  Central  Pa- 
cijic  R.  R.  Co.,  1  Am.  St.  Rep.  31-33,  where  other  cases  are  collected;  Smith 
V.  Waha-sh  etc.  R'y  Co.,  1  Id.  729,  note  739;  Lewis  v.  Seifert,  2  Id.  631,  not« 
638.     See  Krogg  v.  Atlanta  etc.  R.  R.,  ante,  p.  79,  and  note. 

Excessive  Verdict:  See  BoUnger  v.  St.  Paul  etc.  R.  R.  Co.,  1  Am.  St. 
Rep.  080,  note  683;  Central  Railroad  v.  Smith,  2  Id.  31,  note  40,  where  other 
cases  in  tlieae  series  are  collected.  lu  Louisville,  etc.  R.  R.  Co.  v.  Moore,  83 
Ky.  675,  a  v^erdict  in  favor  of  a  brakeman  for  nine  thousand  dollars,  for  the 
loss  of  a  leg,  was  held  not  to  be  excessive. 

Punitive  Damages,  when  Proper:  See  Borland  v.  Barrett,  44  Am.  Rep. 
152;  Kurtz  v.  Frank,  40  Id.  275;  Philadelplda  etc  R.  R.  Co.  v.  Larkin,  28  Id. 
442,  note,  where  other  cases  in  that  series  are  collected;  Seely  v.  Alden,  100 
Am.  Dec.  042,  note  645;  New  Orleans  etc.  R.  R.  Co.  v.  Statliam,  97  Id.  478, 
note  498,  where  other  cases  in  that  series  are  collected. 
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Creighton  v.  Commonwealth. 

[83  Kentucky,  14i] 

Person  Rksisxinq  Attempted  Arrest  by  One  Actino  without  Au- 
thority haa  the  right  to  use  only  such  force  as  is  necessary  to  protect 
himself  from  assault,  and  has  no  right  to  take  the  life  of  the  person 
attempting  his  arrest,  unless  it  is  necessary  to  save  his  own  life  or  his 
person  from  great  bodily  harm. 

Whether  Person  ATrEMPTiNa  to  Make  Arrest  was  Peace  Officer, 
and  authorized  to  make  the  arrest,  or  not,  is  a  quc^ti^n  to  be  determined 
by  the  court,  and  not  by  the  jury. 

One  Who  in  Resisting  Arrest  Kills  Peace  Officer  is  guilty  of  mur- 
der, if  he  knew  or  had  reasonable  grounds  to  believe  that  the  deceased 
was  a  peace  officer. 

Officer  de  Facto  is  One  Who  Discharges  the  Duties  of  an  office  under 
color  of  title.  But  one  who,  having  been  elected  to  an  office,  assumes 
to  exercise  its  duties  without  having  qualified,  or  attempted  to  qualify, 
is  not  an  officer  de  facto. 

One  Who  Kills  Person  Assuming  to  Act  as  Peace  Officer  without 
authority,  in  resisting  an  arrest  by  the  latter,  is  to  be  tried  as  if  the 
deceased  had  not  been  acting  as  a  peace  officer. 

Indictment.     The  opinion  states  the  case. 

A.  11.  Ward,  for  the  appellant. 

P.  W.  Hardin,  attorney-general,  for  the  appellee. 

Pryor,  J.  The  appellant,  James  Creighton,  was  indicted, 
tried,  and  convicted  of  manslaughter  for  the  killing  of  one 
Ambrose  Wilson,  and  sentenced  to  confinement  in  the  state 
prison  for  twenty-one  years. 

The  defense  claimed  that  the  deceased  assaulted  the  ac- 
cused, and  the  latter,  in  resisting  the  assault,  used  no  moro 
force  than  was  necessary  to  protect  his  own  person  from  bodily 
harm.  The  prosecution  attempted  to  prove  that  the  deceased, 
Wilson,  at  the  time  he  was  shot,  was  the  town  marshal  of 
Sadieville,  and  as  such  had  the  right  to  arrest  and  take 
charge  of  the  person  of  the  accused,  who,  in  the  opinion  of 
the  ofTicer,  was  about  to  commit  a  breach  of  the  peace.  The 
attempt  to  make  the  arrest  brought  on  the  altercation,  both 
parties  shooting  at  each  other,  the  deceased  losing  his  life  by 
a  shot  from  the  pistol  in  the  hands  of  the  accused. 

The  appellant  denied  that  the  deceased  had  the  right  to 
arrest  him  for  the  reason,  in  the  first  place,  that  he  was  not 
about  to  commit  a  breach  of  the  peace;  and  secondly,  that  the 
deceased  was  not  town  marshal,  and  therefore  had  no  right  or 
power  to  arrest  him. 

If  the  deceased  was  town  marshal,  the  appellant  had  no 
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right  to  resist  the  arrest,  but  should  have  allowed  himself  to 
be  taken  charge  of  by  the  officer,  and  made  his  defense  before 
the  justice,  instead  of  taking  the  law  into  his  own  hands;  and 
if  the  deceased  was  not  an  officer  de  facto  or  de  jure,  the  ac- 
cused had  no  right  to  use  more  force  than  was  necessary  to- 
protect  himself  from  the  assault  of  the  deceased,  and  certainly 
no  right  to  take  the  life  of  the  deceased,  unless  it  was  neces- 
sary to  save  his  own  life  or  his  person  from  great  bodily  harm.. 
The  defense  had  the  undoubted  right  to  show  that  the  de- 
ceased, in  attempting  to  arrest  him,  was  acting  without  any 
authority;  and  that  being  a  fact  in  issue,  the  court  should 
have  determined  the  question,  and  not  the  jury,  as  to  the 
right  of  the  deceased  to  make  the  arrest.  Whether  the  facta 
constituted  the  deceased  a  peace  officer  was  with  the  judge, 
and  not  the  jury;  and  if  there  had  been  sufficient  evidence  of 
the  right  of  the  deceased  to  act  as  an  officer  of  the  town,  then 
if,  when  acting  in  the  discharge  of  his  duties,  he  was  shot  and 
killed  by  the  accused  for  the  purpose  of  preventing  the  arrest,, 
the  latter  knowing  him  to  have  been  a  peace  officer,  or  having 
reasonable  grounds  to  believe  that  he  was,  subjected  himself 
to  the  severest  penalty  known  to  the  law. 

The  trouble  arising  in  this  case  springs  from  the  objection 
made  by  the  defense,  that  no  instruction  should  have  been 
given  by  which  the  right  of  the  accused  to  resist  the  arrest  was, 
or  might  have  been,  excluded  from  the  consideration  of  the 
jury. 

It  appears  from  parol  testimony  that  the  deceased  had  been 
elected  marshal  of  the  town,  but  that  he  failed  to  qualify  or  to 
attempt  to  qualify  as  such  in  the  mode  provided  by  law. 

Deputy  marshals  were  sometimes  appointed  without  any 
authority  under  the  charter  of  the  town,  and  the  deceased  was 
Bworn  in  at  one  time  upon  the  street  to  act  as  marsiial  for  one 
week,  or  for  a  shorter  time.  The  deceased  seems  to  have  been 
recognized  as  marshal  of  the  town,  and  on  these  facts  it  is 
argued  that  he  was  an  officer  de  facto,  although  not  an  officer 
de  jure,  and  had  the  right  to  arrest  the  accused. 

By  section  10  of  chapter  81,  General  Statutes,  "no  officer 
from  whom  a  covenant  is  required  shall  enter  upon  the  duties 
of  his  office  until  the  same  is  given";  and  by  section  12  of  tlio 
samg  chapter  it  is  provided  that  "if  the  official  bond  is  not 
given,  and  the  oath  of  office  taken  within  thirty  days  of  the 
time  when  the  officer  was  elected,  or  received  notice  of  his  ap- 
pointment, or  of  the  time  when  his  appointment  ought  to  take 
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effect,  the  office  shall  be  considered  vacant,  and  he  shall  not 
be  re-eligible  thereto  for  two  years." 

There  was  no  warrant  or  authority  from  any  justice  or  con- 
servator of  the  peace  commanding  the  deceased  to  make  this 
arrest;  and  his  voluntarily  assuming  the  duties  of  a  town 
marshal  gave  him  no  such  power,  and  while  his  acts  as 
an  officer  may  have  been  sustained  so  far  as  they  affected  the 
rights  of  third  persons, — and  this  is  questionable, — if  he  had 
been  sued  by  the  accused  for  an  assault  upon  his  person  in  his 
attempt  to  make  the  arrest,  his  acting  in  an  official  capacity 
would  have  afforded  him  no  protection. 

He  had  not  even  received  a  certificate  of  his  election,  and 
there  is  no  pretense  that  he  ever  attempted  to  qualify  as  re- 
quired by  law,  but  on  the  contrary  was  acting  as  an  officer 
when  the  office  was  made  vacant  by  reason  of  his  failure  to 
qualify,  and  when,  by  the  provisions  of  the  statute,  he  was  in- 
eligible to  fill  the  position  for  two  years.  He  therefore  had  no 
more  right  to  make  the  arrest  because  he  believed  a  breach  of 
the  peace  was  about  to  be  committed  in  his  presence  than  a 
private  individual  had,  and  the  case  should  have  been  tried 
without  reference  to  his  having  acted  in  an  official  capacity. 

If  the  deceased  had  executed  his  bond  and  entered  upon 
the  discharge  of  his  duties  as  marshal  without  taking  the  oath, 
being  otherwise  eligible,  this  would  have  made  him  an  officer 
de  jure,  or  certainly  his  qualifications  could  not  be  questioned 
until  some  proceeding  had  been  instituted  and  his  office  de- 
clared vacant.  A  mere  irregularity  in  the  qualification  of  an 
officer,  or  in  the  attempt  to  qualify  where  he  has  entered  upon 
the  discharge  of  his  duties,  cannot  be  inquired  into  in  a  col- 
lateral proceeding,  for  the  purpose  of  invalidating  his  right  or 
title  to  the  office;  but  in  this  case  the  party  acting  as  an  officer 
never  qualified  or  attempted  to  qualify,  and  was  ineligible  for 
the  position  when  the  arrest  was  made.  Under  such  circum- 
stances, his  assertion  of  claim  to  the  office,  and  the  discharge 
of  its  duties,  can  afford  him  no  protection.  He  was  a  tres- 
passer, and  liable  to  an  action  l)y  the  accused  for  the  attempt 
to  arrest  him,  and  his  usurpation  of  the  office  afforded  him  no 
justification:  Rodman  v.  Harcouri  etc.,  4  B.  Mon.  224;  Pearce 
v.  Hawkins,  2  Swan,  87;  58  Am.  Dec.  54. 

An  officer  de  facto  is  one  who  discharges  the  duties  of  an 
office  under  color  of  title.  His  official  acts  are  binding  on 
third  persons,  but  not  valid  in  his  own  behalf;  and  Mr. 
Bishop  says  that  one  may  be  indicted  for  assaulting  an  offi- 

Am.  St.  Rep.,  Vol.  IV.  — 10 


146  Creigiiton  v.  Commonwealth.        [Kentucky, 

cer  de  facto,  although  the  authorities  are  conflicting.  In  tho 
case  of  People  v.  Hopson,  1  Denio,  574,  the  accused,  when  in- 
dicted for  assaulting  a  constable  who  had  not  taken  the  oath 
of  office,  or  given  security,  was  denied  the  right  of  showing 
that  the  constable  was  not  a  legal  officer,  upon  the  ground 
that  the  commonwealth  (a  third  party)  was  complaining,  and 
not  the  constable;  and  yet  it  is  in  substance  held  in  that  case 
that  if  the  constable  had  been  sued  for  the  attempt  to  make 
the  arrest,  or  had  himself  sued  for  the  assault,  his  acting  in 
an  official  capacity  would  have  afforded  him  no  protection. 
We  readily  perceive  the  necessity  for  holding  the  acts  of  de 
facto  officers  binding  on  third  persons,  but  are  unable  to  see 
the  reason  for  justifying  Hopson  in  his  assault  upon  Lassels 
in  a  civil  action,  and  then  deny  to  Hopson  the  right  of  such  a 
defense  when  indicted  for  this  same  assault.  If  right  in  the 
citizen  to  resist  an  arrest,  when  attempted  to  be  made  by  one 
who  is  not  an  officer  de  jure,  to  the  extent  that  the  officer  has 
no  redress  when  assaulted  by  the  citizen  to  prevent  the  arrest, 
the  doctrine  applicable  to  the  rights  of  third  parties  should 
not  be  carried  so  far  as  to  enforce  a  penalty  upon  one  who  has 
done  no  more  than  to  use  the  force  necessary  to  resist  an  un- 
lawful act  upon  the  part  of  another.  If  guilty  of  a  breach 
of  the  peace,  by  reason  of  the  altercation,  or  of  a  felony,  by 
reason  of  the  use  of  more  force  than  was  necessary  for  tho 
protection  of  his  own  person,  then  the  power  of  the  common- 
wealth could  be  rightfully  asserted. 

When  one  claims  not  only  the  right  to  discharge  the  duties 
of  an  office,  but  asserts  the  right  of  taking  into  actual  custody 
the  person  of  the  citizen,  without  any  warrant  of  authority, 
and  because,  in  his  judgment  alone,  the  party  should  be  ar- 
rested, ho  acts  at  his  peril.  He  is  required  to  know,  before  he 
takes  such  action,  that  his  right  to  do  so  is  unquestioned. 

Nor  does  it  necessarily  follow  that  one  assuming  the  duties 
of  an  office,  or  exercising  the  authority  of  an  officer,  thereby 
makes  himself  an  officer  de  facto;  but  the  action  of  those  who 
have  color  of  title,  in  the  attempt  to  discharge  such  duties,  be- 
comes so  important  to  the  public  that  the  rights  of  third  per- 
sons can  be  protected  in  no  other  way  than  in  holding  their 
acts  valid  as  to  them.  In  this  case  it  is  manifest  that  the  ac- 
cused had  the  right  to  resist  the  arrest,  but  to  use  no  more 
force  than  was  necessary  for  that  purpose;  and  the  case 
should  have  been  heard  and  tried  as  if  the  deceased  was  not 
acting,  or  attempting  to  act,  at  the  time,  as  an  officer  of  tho 
law. 
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Judgment  reversed,  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 

Homicide  in  Rksistinq  Unlawsttl  Arrest:  See  Boss  v.  State,  33  Am. 
Rep.  643;  Rafferty  v.  People,  18  Id.  601;  AWe«  v.  State,  62  Am.  Dec.  711, 
note  714.  lu  Brigga  v.  Commonvoealth,  82  Va.  554,  it  was  held  that  where 
one,  in  resisting  an  unlawful  arrest,  jerked  loose  from  the  oflScer,  and  then 
retreating  a  short  distance  turned  and  fired  at  the  back  of  the  deceased,  who 
was  unarmed  and  running,  he  was  guilty  of  murder  in  the  second  degree. 

Homicide  in  Resisting  Lawful  Arrest  is  Murder:  See  Kennedy  v. 
State,  57  Am.  Rep.  99;  Raffertyv.  People,  18  Id.  601;  Roberts  v.  State,  55 
Am.  Dec.  97,  note  102. 

Officer  de  Facto,  Who  is:  See  Petersilea  v.  Stone,  20  Am.  B-ep.  335; 
■State  V.  Can-oil,  9  Id.  409;  Havwer  v.  SeMenridge,  94  Am.  Dec.  532,  note  540, 
-where  other  cases  in  that  series  are  collected.  In  Smith  v.  Cansler,  83  Ky. 
367,  a  de  facto  officer  was  defined  to  be  "one  who  exercises  the  duties  of  an 
office,  claiming  the  right  to  do  so  under  some  commission  or  appointment." 
In  that  case  it  was  decided  that  one  who  had  been  a  deputy  clerk  in  the 
<50unty  during  the  first  term  of  the  clerk,  and  continued  to  act  as  such  with- 
out reappointment  after  his  principal  had  entered  upon  Iiis  second  term,  was 
aot  a  de  facto  officer.  In  Hamlin  v.  Kassafcr,  15  Or.  456,  it  is  said  that  to 
l)o  an  officer  de  facto  the  person  must  be  in  the  possession  of  the  office,  and 
in  the  exercise  of  its  functions,  and  the  discharge  of  its  duties. 

This  case  again  came  before  the  court,  and  is  reported  in  84  Ky.  103;  Bee 
jpoat,  p.  193. 
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[83  Kkktucky,  198.J 
CoNSTITUTlOIfAL    LaW. — PERSONS  WHOSE  RiGHTS  ARE  NOT  AFFECTED  BT   A 

Statute  cannot  Avoid  its  operation  on  the  ground  that  it  impairs  the 
obligation  of  a  contract  between  others. 

Statute  Granting  the  Right  to  Redeem  from  a  Judicial  Sale,  though 
unconstitutional  as  between  the  judgment  creditor  and  his  debtor,  as 
impairing  the  obligation  of  their  contract,  cannot  be  avoided  by  the  pur- 
chaser at  such  sale.  He  must  submit  to  a  redemption  as  provided  in  the 
statute. 

Courts  will  not  Permit  the  CoNSTrruTioNALiTY  of  a  Statute  to  be  qaes> 
tioned  by  persons  whose  rights  it  does  not  affect. 

John  L.  Scott  and  John  Smith,  for  the  appellants. 
C.  W.  Lester,  for  the  appellee. 

Holt,  J.  In  this  action  to  settle  the  estate  of  Nathan  Law- 
son,  deceased,  a  decree  was  entered  in  May,  1880,  to  sell  the 
decedent's  land  for  the  payment  of  debts  created  prior  to  the 
passage  of  the  act  of  April  9,  1878,  by  which  the  redemption 
of  land  sold  by  a  commissioner  under  a  decree  was  authorized, 
when  it  did  not  bring  two  thirds  of  its  appraised  value. 
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The  judgment  did  not  direct  that  it  be  sold  subject  to  an> 
equity  of  redemption;  it  is  silent  upon  this  point;  and  the- 
commissioner,  after  having  it  properly  appraised,  sold  it  on 
July  19,  1880,  the  appellants  becoming  the  purchasers  at  less 
than  the  indebtedness,  and  also  at  less  than  two  thirds  of  th& 
appraised  value.  The  sale  was  confirmed  in  October,  1880, 
but  no  deed  has  ever  been  made  to  them. 

In  May,  1881,  another  judgment  was  rendered,  directing  the 
sale  of  the  equity  of  redemption;  and  under  this  judgment,  to 
which  the  appellants  objected,  it  was  sold,  and  purchased  by 
other  parties. 

The  sale  having  been  reported  to  the  court,  it  was  confirmed 
over  the  exceptions  filed  by  the  appellants,  who  objected  to  it^ 
and  the  decree  under  which  it  was  made,  upon  the  ground 
that  the  act  supra  was  unconstitutional,  so  far  as  it,  by  its- 
terms,  was  made  applicable  to  debts  created  prior  to  its  pas- 
sage. 

In  the  case  of  Collins  v.  Collins,  79  Ky.  88,  this  identical 
question  arose,  but  between  the  debtor  and  his  creditor;  and 
it  was  held  that  the  act  was  unconstitutional  so  far  as  it 
related  to  debts  created  prior  to  its  passage. 

The  opinion  was  based  upon  the  fact  that  it  was  not  a  mere 
regulation  of  the  remedy,  but  that  it  afiected  the  right  of  the 
creditor;  that  it  did  not  merely  provide  how  the  remedy  should 
be  employed,  but  that  it  decreased  its  value  by  providing  that 
what  was  before  an  absolute  sale  should  be  but  a  condi- 
tional one;  thus  giving  the  debtor  an  equitable  right  which  he- 
did  not  have  when  the  contract  was  made,  and  falling  withir> 
the  constitutional  inhibition  against  laws  impairing  the  obli- 
gation of  contracts. 

In  this  instance,  however,  neither  the  creditor  nor  the 
debtor  is  complaining.  The  sale  of  the  equity  of  redemption 
benefited  both,  and  aided  to  pay  the  indebtedness  of  an  insol- 
vent estate.  The  appellants  purchased  when  they  were  bound 
to  take  notice  of  the  law  in  question,  and  then,  for  the  first 
time,  acquired  any  right  to  the  land  or  interest  in  the  matter. 
The  obligation  of  no  contract  was  impaired,  so  far  as  they  are 
concerned,  which  existed  when  the  legislature  enacted  the 
law.  It  is  true  that  the  law  existing  when  a  contract  is  made 
enters  into  it  as  an  integral  part  of  it;  but  this  is  available 
only  to  the  parties  to  it,  or  those  who  become  interested  in  the 
onforcement  of  the  obligation  arising  out  of  it.  The  appellants 
were  not  parties  to,  nor  had  they  any  interest  in,  the  indebted- 
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diess,  which  was  created  prior  to  the  passage  of  the  act,  and 
which  was  enacted  prior  to  their  contract  of  purchase. 

They  are,  therefore,  not  in  a  position  to  complain.  The 
owner  of  a  particular  estate  could  as  well  be  heard  to  com- 
plain that  an  act  of  the  legislature  is  unconstitutional,  because 
it  divests  the  remainderman  of  his  right. 

Mr.  Cooley,  in  his  work  on  constitutional  limitations,  page 
197,  says:  '^  Prima  facie,  and  upon  the  face  of  the  act  itself, 
Clothing  will  generally  appear  to  show  that  the  act  is  not 
valid;  and  it  is  only  when  some  person  attempts  to  resist  its 
■operation,  and  calls  in  the  aid  of  the  judicial  power  to  pro- 
nounce it  void  as  to  him,  his  property,  or  his  rights,  that  the 
•objection  of  unconstitutionality  can  be  presented  and  sus- 
tained. Respect  to  the  legislature,  therefore,  concurs  with 
well-established  principles  of  law  in  the  conclusion  that  such 
-an  act  is  not  void,  but  voidable  only;  and  it  follows,  as  a 
necessary  legal  inference  from  this  position,  that  this  ground 
of  avoidance  can  be  taken  advantage  of  by  those  only  who 
bave  a  right  to  question  the  validity  of  the  act,  and  not  by 
strangers." 

It  is  also  urged  that  the  judgment  ordering  the  sale  of  the 
-equity  of  redemption  must  be  reversed  because  it  does  not 
■describe  the  land. 

It  is  true  that  a  decree  directing  the  sale  of  land  should  so 
■describe  it  as  to  enable  the  commissioner  to  act  without  refer- 
ence to  any  other  paper  or  pleading  in  the  case.  In  this 
'  instance,  the  commissioner's  report  of  the  assets  of  the  estate, 
and  also  the  first  judgment  of  "sale,  specifically  describe  the 
land;  but  the  judgment  ordering  the  sale  of  the  equity  of  re- 
demption simply  says:  *'  This  court's  master  commissioner  is 
hereby  directed  to  make  sale  of  the  redemption  in  and  to  said 
land,  same  being  described  by  metes  and  bounds  in  said 
former  order,  to  which  said  court  is  referred  for  boundaries." 

It  had  already  given  the  date  of  said  former  judgment; 
and  waiving  the  question  whether  the  last  judgment  should 
not  be  considered  a  continuation  merely  of  the  first  one,  and 
the  land  therefore  sufficiently  described,  we  are  of  the  opinion 
that  the  appellants,  as  purchasers  under  the  former  decree, 
are  not  in  a  position  to  make  this  question- 
Judgment  aflBrmed. 

Holt,  J.,  delivered  the  response  of  the  court  to  petition  for 
a-ehearing. 

After  a  careful  consideration  of  the  petition  for  a  rehearing 
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and  an  examination  of  authorities,  we  think  the  opinion  herc-^ 
tofore  delivered  is  correct,  both  upon  the  merits  and  the  law 
of  this  case. 

The  commissioner  had  the  land  appraised  prior  to  the  sale. 
This  was  certainly  done  in  view  of  its  redemption.  It  is  to 
be  presumed  that  the  appellants  knew  that  it  had  been  done, 
and  had  notice  of  the  record  in  his  hands  when  the  sale  was 
made.  They  have  said  nothing  to  the  contrary.  The  report 
of  the  sale  stated  that  the  land  had  been  appraised  before  it 
was  made,  and  the  appraisement  was  returned  with  it. 

Under  these  circumstances,  it  may  fairly  be  presumed  that 
the  appellants,  who  purchased  the  property  for  less  than  two- 
thirds  of  its  value,  and  who  will  in  any  event  get  back  their 
money,  bought  it  subject  to  a  right  of  redemption.  If  they 
did  not,  it  is  singular  that  they  have  not  said  so. 

The  alarm  of  counsel  at  the  opinion  arises  from  a  misap- 
prehension of  it.  It  is  erroneously  assumed  that  it  holds  that 
an  unconstitutional  legislative  act  is  only  voidable,  and  not 
void.  It  is  not  based  upon  such  a  ground.  This  impression 
was  doubtless  created  in  the  mind  of  counsel  by  these  words, 
relating  to  an  unconstitutional  act,  in  the  quotation  in  the 
opinion  from  Cooley's  Constitutional  Limitations:  "Respect 
for  the  legislature,  therefore,  concurs  with  well-established 
principles  of  law  in  the  conclusion  that  such  an  act  is  not 
void,  but  voidable  only."  It  is  shown  in  the  text  that  it  is 
not  the  language  of  Judge  Cooley;  and  the  entire  quotation, 
as  given  in  the  opinion,  is  that  of  Chief  Justice  Shaw,  used 
in  the  case  of  Wellington  et  al.,  16  Pick.  87;  but  even  it  sub- 
stantially says  that  when  the  objection  of  unconstitutionality 
is  properly  presented  and  sustained,  that  then  the  act  should 
be  declared  void. 

The  word  "voidable"  was  doubtless  used  by  the  distin- 
guished judge  in  the  sense  that  the  eSect  of  an  unconstitu- 
tional act  may  be  avoided,  by  reason  of  its  being  void,  by  one 
who  has  a  right  to  question  it,  the  burden  being  upon  him  to 
show  its  unconstitutionality.  He  may  have  placed  himself  in 
such  a  position  that  ho  has  no  right  to  say  that  the  act  is  in- 
valid, or  to  ask  the  interposition  of  a  court  for  this  purpose. 
For  instance,  if  it  unconstitutionally  encroaches  upon  some 
right  belonging  to  him,  but  he  procured  or  consented  to  its 
passage.  An  examination  of  the  entire  case  supports  this 
view  of  its  meaning;  and  the  view  of  Judge  Cooley,  as  given 
in  his  own  language,  is:  "The  statute  is  assumed  to  be  valid 
Until  some  one  complains  whose  ricrhts  it  invades." 
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The  federal  constitution,  as  well  as  that  of  our  own  state, 
has  forbidden  our  legislature  from  enacting  any  law  impair- 
ing the  obligation  of  a  contract;  and  section  30  of  our  bill  of 
rights  declares  that  all  laws  contrary  to  our  constitution  are 
void. 

It  is  urged  by  counsel  that  the  word  "unconstitutional"  is 
the  legal  synonym  of  "void";  that  a  legislative  act  is  either 
valid  or  void,  and  cannot  be  voidable;  that  if  void,  it  is  so  ah 
initio,  and  as  to  strangers  as  well  as  interested  parties,  and 
for  all  purposes,  and  under  all  circumstances;  that  no  one  can 
gain  or  lose  a  right  by  it,  nor  is  any  one  bound  by  it,  because 
the  legislature  had  no  power  to  pass  it,  and  it  has  no  legal 
efifect.  Without  dissenting  from  these  views,  or  being  under- 
stood as  fully  adopting  them  in  the  broad  sense  in  which  they 
are  stated,  we  will  state  more  fully  the  ground  for  an  affirm- 
ance in  this  case. 

The  act  of  April  9, 1878,  was  in  the  case  of  Collins  v.  Collins, 
79  Ky.  88,  where  the  question  arose  between  the  debtor  and 
the  creditor,  or  the  parties  to  the  original  contract,  held  to  be 
unconstitutional  so  far  as  it  gave  the  debtor  a  right  of  redemp- 
tion as  to  sales  of  his  land  made  after  its  passage  for  debts 
created  prior  thereto,  upon  the  sole  ground  that  it  impaired 
the  obligation  of  the  contract.  The  entire  right  of  the  appel- 
lants arises  out  of  their  contract  of  purchase,  made  subsequent 
to  the  passage  of  the  act  in  question,  and  not  out  of  the  con- 
tract made  when  the  debt  for  which  the  land  was  sold  was 
created.  They  were  not  parties  to  the  latter,  nor  interested 
in  the  enforcement  of  the  obligation  growing  out  of  it.  Their 
right  to  the  land  was  acquired  under  the  law  in  force  when 
they  purchased,  and  the  then  existing  law  enters  into  their 
contract. 

Strange  as  it  may  now  seem,  it  was  for  a  long  time  doubted 
whether  the  courts  of  this  country  had  the  power  to  declare 
an  act  of  a  legislature  unconstitutional;  and  at  least  two 
examples  can  be  found  in  our  judicial  history  where  judges 
have  been  impeached  for  so  doing.  It  is  a  delicate  and  im- 
portant duty,  but  a  necessary  one,  because,  as  the  constitution 
is  the  fundamental  law,  it  must  be  determined  whether  legis- 
lative action  is  in  conformity  to  it.  It  should  be  performed, 
however,  with  the  utmost  caution  and  deliberation,  and  with 
a  proper  respect  for  the  law-making  power.  Its  action  should 
not  be  held  invalid  unless  it  is  so  beyond  reasonable  doubt; 
and  it  is  then  so  done,  not  because  of  judicial  supremacy  over 
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a  co-ordinate  branch  of  the  government,  but  because  the  law 
must  be  declared  and  the  fundamental  law  maintained. 

It  results  naturally  from  these  considerations  that  a  court 
will  not  listen  to  an  objection  to  tjie  constitutionality  of  an 
act,  if  it  comes  from  one  who  is  not  interested  or  who  has  no 
right  to  make  it;  that  it  will  not  even  pass  upon  such  a  ques- 
tion, unless  it  is  the  lis  mota,  and  necessary  to  its  decision, 
and  will  not  go  out  of  its  way  to  find  such  a  question. 

It  was  said  in  the  case  of  Jones  v.  Black,  48  Ala.  540:  "Nor 
will  a  court  listen  to  an  objection  made  to  the  constitutional- 
ity of  an  act  of  the  legislature  by  a  party  whose  rights  it  does 
not  specially  affect.  An  act  of  the  legislature  will  be  assumed 
to  be  valid  until  some  one  complains  whose  rights  it  invades; 
and  it  is  only  when  some  person  attempts  to  resist  its  opera- 
tion, and  calls  in  the  aid  of  the  judicial  power  to  pronounce  it 
void  as  to  him,  his  property,  or  his  rights,  that  the  objection 
of  constitutionality  can  be  presented  and  sustained." 

To  the  same  effect  are  the  cases  of  Williamson  v.  Carlton,  51 
Me.  449;  Dejarnette  v.  Haynes,  23  Miss.  600;  Turnpike  Corp.  v. 
County  of  Norfolk,  6  Allen,  353. 

The  claim  of  the  appellants  is  based  alone  upon  a  contract 
of  purchase  made  subsequent  to  April  9,  1878,  and  when  tho 
act  in  question  was  in  force.  There  is  no  such  connection  be- 
tween their  contract  and  the  one  made  when  the  debt  was 
created  as  to  give  them  any  rights  under  the  latter;  and  they 
cannot  be  heard  to  say  that  the  law  is  unconstitutional  because 
it  impairs  the  obligation  of  a  contract  to  which  they  were  not 
parties,  and  the  obligation  of  which  they  were  in  no  way  or  to 
any  extent  entitled  to  enforce. 

The  petition  for  a  rehearing  is  overruled. 


Unconstitutional  Statute,  whether  claims  arising  under  may  be  au- 
thorized to  be  paid  by  subsequent  legislation:  Miller  v.  Dunn,  1  Am.  St.  Rep. 
67.  Liability  of  persons  for  acts  done  under  unconstitutional  statute:  See 
note  to  Kelly  v.  Bemia,  64  Am.  Dec.  51-55. 

An  Unconstitutional  Statute  may  be  Enforceable  against  certain 
persons  because  they  have  procured  or  assented  to  its  enactment,  or  have 
waived  the  protection  of  the  provisions  of  the  constitution  with  which  such 
statute  conflicts:  Lee  v.  Tillotson,  35  Am.  Dec.  624,  and  note;  Embury  v. 
Conner,  53  Id.  325,  and  note. 

LAwa  Operating  Retrospectivelt  on  the  Right  of  Redemption,  as 
where  the  right  to  redeem  from  execution  sales  is  gi%  en  after  the  creation  of 
the  debt,  are  generally  but  not  universally  sustained:  Freeman  on  Execa- 
tions,  sec.  315. 
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Bainbridge  v.  City  of  Louisville. 

[83  Kentucky,  285.] 

When  Negotiable  Instrothents  have  been  Stolex,  They  are  Pre- 
stTMED  TO  Remain  in  the  possession  of  the  thief,  and  any  person  other 
than  the  original  owner  presenting  them  for  payment  should  be  required 
by  the  maker,  if  he  has  notice  of  the  theft,  to  show  that  he  is  in  good 
faith  entitled  to  such  payment. 

^LiKER  Paying  Negotiable  Instrument,  Known  to  have  been  Lost  or 
Stolen,  remains  liable  thereon  to  the  true  owner,  unless  he  first  requires 
the  party  to  whom  payment  is  made  to  show  that  he  is  a  bonajlde  holder, 
who  received  the  instrument  in  the  usual  course  of  trade,  before  ma- 
turity, and  for  a  valuable  consideration. 

Party  Suing  on  a  Negotiable  Instrument  Which  has  been  Lost  by 
OR  Stolen  from  the  true  owner  must  assume  the  burden  of  proving 
that  he  is  a  bona  fide  holder,  and  as  such  entitled  to  payment. 

If  Negotiable  Paper  is  Overdue  when  Presented  for  Payment,  and 
the  maker  has  notice  that  it  has  been  lost  or  stolen,  he  must  ascertain, 
at  his  peril,  whether  the  person  presenting  it  is  a  hona  fide  holder. 

Burden  of  Proving  that  Person  to  Whom  Payment  of  a  Lost  or 
Stolen  Negotiable  Instrument  was  made  was  a  hona  fide  holder 
rests  upon  the  maker,  if  at  the  time  of  paying  he  had  notice  of  such 
loss  or  theft. 

In  Case  of  Suit  on  Lost  or  Stolen  Bonds,  a  bond  of  indemnity  may  not 
be  an  adequate  security  to  the  defendants,  where  the  bonds  and  coupons 
are  very  numerous,  and  may  be  presented  and  payment  claimed  by  a 
great  number  of  persons.  In  such  a  case,  a  court  of  equity  will  devise 
some  mode  of  proceeding  which  will  protect  the  interests  of  all  persons, 
and  will  require  the  plaintiff  to  submit  to  the  mode  devised  before  award- 
ing him  relief. 

Payment  before  Maturity  of  a  Lost  or  Stolen  Negotiable  Instro^ 
MENT  has  no  less  or  different  effect  than  a  payment  at  maturity. 

William  Low,  Temple  Bodley,  and  A.  M.  Rutlege,  for  the  ap» 
pellant. 

T.  L.  Burnett,  for  the  appellee. 

Pryor,  J.  The  city  of  Louisville,  under  legislative  au- 
thority, issued  five  hundred  of  its  bonds,  payable  to  bearer, 
for  one  thousand  dollars  each,  bearing  six  per  cent  interest, 
with  coupons  attached,  for  semi-annual  installments  of  the 
interest.  There  were  sixty  coupons  annexed  to  each  bond, 
the  principal  sum  not  falling  due  for  many  years.  The  bonds 
were  placed  upon  the  market,  and  Bainbridge,  the  father  of 
the  appellant,  to  w^hom  forty-one  of  the  bonds  were  sold,  in- 
etituted  the  present  action,  in  his  lifetime,  to  recover  the  inter- 
est coupons  that  had  matured  and  were  unpaid.  The  appellee 
refused  to  pay  the  interest  due,  on  the  following  state  of  fact: 
Bainbridge  had  deposited  the  bonds  for  safe-keeping  in  the 
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vaults  of  the  First  National  Bank  of  Baltimore,  and  on  the 
night  of  the  19th  of  August,  1872,  the  bank  was  entered  by  bur- 
glars and  all  the  bonds  of  the  appellant,  together  with  many 
other  securities,  stolen.  The  loss  of  the  bonds,  with  a  full  do- 
Bcription  of  their  character,  in  the  form  of  a  circular,  was  sent 
to  all  the  principal  cities  in  this  country,  as  well  as  the  leading 
banking  institutions,  and  every  step  taken  by  those  sustaining 
the  loss  that  was  necessary,  or  could  well  be  done,  to  prevent 
the  purchase  of  the  bonds  from  the  thieves. 

Notice  was  also  given  to  the  appellee  (the  city  of  Louisville) 
and  to  the  Bank  of  America,  its  fiscal  agent  in  New  York. 
They  were  notified  not  to  pay  the  bonds  or  coupons  to  any  one 
but  the  appellant.  The  city,  as  the  record  shows,  proceeded 
to  pay  off  these  coupons,  or  some  of  them,  to  the  parties  pre- 
senting them;  some  before  they  were  due  and  others  after 
maturity. 

The  appellant,  Bainbridge,  when  he  instituted  this  action  to 
recover  the  interest  on  the  bonds,  tendered  to  the  city  a  bond 
of  indemnity  securing  it  against  loss,  by  reason  of  any  pay- 
ment the  ciiy  might  make  to  him.  The  bond  was,  in  fact^ 
tendered  before  the  suit  was  filed.  The  bond  was  refused,  and 
hence  this  action. 

It  is  contended  by  the  appellant  that  the  appellee  having 
had  notice  of  the  theft  of  these  bonds,  and  that  he  was  the 
owner,  before  the  city  could  pay  any  of  the  coupons  or  bonds,, 
the  party  presenting  them  for  payment  should  have  been 
required  to  show  that  he  was  a  bona  fide  holder;  that  he  had 
received  it  in  the  usual  course  of  trade,  before  maturity,  and 
for  a  valuable  conoideration.  This  is  the  principal  question 
raised  by  the  pleadings.  Seven  of  the  forty-one  bonds  pur- 
chased by  the  appellant  from  the  city  have  been  recovered,. 
and  are  not  involved  in  this  litigation.  During  the  progress 
of  the  action  the  original  plaintiff  died,  and  his  daughter, 
Eliza  Bainbridge,  is  now  the  sole  beneficiary,  and  prosecute* 
this  appeal. 

The  bonds  and  coupons  having  all  been  made  payable  to 
bearer  when  the  holder  demanded  payment  of  the  bank,  the 
presumption  is,  that  he  acquired  the  paper  in  good  faith,  in 
the  usual  course  of  business,  and  upon  a  valuable  considera- 
tion; and  unless  the  notice  to  the  city  that  appellant  was  the- 
real  owner  and  the  bonds  had  been  stolen  from  him  rebut* 
this  presumption,  and  places  tlie  city  on  inquiry,  the  judgment 
below  in  favor  of  the  city  was  proper. 
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There  should  be  some  remedy  afforded  the  bona  fide  owner 
of  such  paper,  who  loses  it  from  his  possession  by  tneft  or 
otherwise,  for  its  recovery,  or  such  relief  as  will  prevent  the 
maker  of  the  paper  from  paying  it  to  the  holder  when  he  pre- 
sents it,  until  he  shows  that  he  is  an  innocent  holder,  and  this 
being  done,  the  original  owner  is  without  remedy. 

It  is  a  reasonable  rule,  we  think,  and  one  that  may  be  re- 
garded as  settled,  that  when  the  theft  has  been  shown,  the 
presumption  is,  that  the  paper  is  still  in  the  possession  of  the 
thief,  and  a  subsequent  holder,  other  than  the  original  owner, 
when  he  demands  the  payment,  should  be  required  by  the 
maker,  before  payment,  to  show  that  he  is  in  good  faith  en- 
titled to  the  money.  This  rule,  of  course,  applies  where  th* 
maker  of  the  paper  has  actual  notice  of  the  loss. 

The  universal  doctrine  of  the  text-books  on  the  subject  is 
that  the  maker  is  liable  to  the  owner  of  the  paper  after  notice 
of  the  loss,  if  he  pays  the  money  on  the  paper  to  another  with- 
out requiring  the  latter  to  establish  a  clear  title  in  the  event  it 
subsequently  appears  that  he  was  without  title:  2  Parsons  on 
Notes  and  Bills,  256;  2  Daniel  on  Negotiable  Instruments,. 
sec.  1461;  Byles  on  Bills,  298;  Edwards  on  Bills,  sec.  434. 

While  the  rule  requiring  such  inquiry  may  work  some 
inconvenience  to  the  maker  of  the  paper,  still  it  is  better  that 
he  should  suffer  this  temporary  annoyance  than  to  deny  the  real 
owner  all  remedy  when  he  has  lost  the  evidence  of  the  indebt- 
edness, and  for  no  other  reason  than  that  the  paper  lost  is  a 
negotiable  instrument. 

Daniel  on  Negotiable  Instruments  says:  "  When,  however, 
the  loss  by  the  original  owner  or  the  theft  from  him  is  proved, 
the  burden  of  proof  shifts,  and  the  holder  must  show  that  he 
acquired  it  bona  fi,de  for  value  and  before  maturity,  or  from 
some  one  who  had  a  perfect  title  ":  Vol.  2,  sec.  1470,  3d  ed. 

In  the  case  of  Hinckley  v.  The  Union  Pacific  Railroad  Com,' 
pany,  129  Mass.  52,  37  Am.  Rep.  297,  involving  a  similar 
question,  this  doctrine  of  the  text-books  was  fully  recognized, 
and  there  has  been  no  authority  adduced  by  the  appellees 
sustaining  or  even  intimating  a  contrary  rule. 

It  was  incumbent  on  the  city  of  Louisville  in  this  case, 
having  had  undoubted  evidence  or  notice  of  the  loss  of  this 
paper,  to  show,  when  payment  had  been  made  aftp.r  the  l'^^ 
and  notice  thereof,  that  the  holders  were  purcnasers  m  go»-# 
faith  before  maturity  and  for  value. 

The  mere  belief  that  the  party  presenting  the  paper  w<»v 
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An  innocent  holder  is  not  sufficient.  The  notice  of  the  los8 
placed  the  city  upon  inquiry,  and  as  to  those  coupons  paid,  a 
perfect  title  in  the  holder  must  be  shown.  The  fact  that  the 
law  may  presume  the  holder  of  such  paper  to  be  a  transferee 
for  value  affords  the  maker  no  protection  when  the  paper  has 
been  lost  by  the  original  owner,  and  notice  brought  home  to 
the  maker  before  payment.  "  The  onus  of  proof  to  show  that 
he  came  honestly  by  the  bill  or  note  lies  on  the  plaintiff;  it  is 
cast  upon  him  by  proof  of  the  instrument's  having  been  lost 
by  accident  or  theft":  Edwards  on  Bills,  sec.  438. 

"  But  when  the  defendant  in  such  suit  has  proved  that  the 
instrument  was  obtained  by  illegal  means,  or  by  fraud,  felony, 
or  loss,  or  has  since  been  the  subject  of  fraud,  felony,  or  loss, 
then  the  holder  must  take  up  the  burden  of  showing  that  he 
gave  value  for  the  instrument":  Parsons  on  Notes  and  Bills, 
2d  ed.,  280.  In  this  case  the  evidence  of  payment  by  the  bank 
to  those  holding  the  paper  is  not  satisfactory  on  the  subject  of 
title,  and  therefore  the  chancellor  should  have  entertained  the 
petition  in  order  to  grant  the  relief.  Some  suggestion  has  been 
made  by  a  witness  for  the  appellee  to  the  effect  that  he  was 
secretary  of  the  sinking  fund,  and  had  to  pay,  by  the  direction 
of  the  presiding  officer,  these  coupons,  or  that  they  were  paid 
by  order  of  the  sinking  fund  commissioners;  further,  that 
suits  were  instituted  and  a  recovery  had  on  some  of  the 
QDupons  against  the  city.  It  does  not  appear  what  defense 
was  made  by  the  city  to  the  recovery,  or  that  the  appellant, 
or  those  representing  him,  were  notified  of  the  pendency  of 
those  suits,  or  that  they  were  his  coupons.  Payment  to  a 
party  who  claimed  to  be  a  bona  fide  holder,  after  notice  of  loss 
to  the  maker,  is  not  sufficient  to  protect  him  against  the  claim 
of  the  real  owner.  He  must  not  only  assert  his  claim,  but 
establish  his  title,  such  as  would  satisfy  an  ordinarily  prudent 
business  man  that  he  was  the  holder  in  good  faith  for  value. 

The  appellee  is  attempted  to  be  made  liable  for  the  pay- 
ment of  coupons  that  were  overdue  when  presented.  To  what 
extent  coupons  were  paid,  after  maturity,  by  the  appellee,  on 
bonds  owned  by  the  appellant,  does  not  fully  appear,  but  it  is 
certain  that  if  payment  was  made  of  an  overdue  coupon  it  had 
then  lost  all  its  virtue  as  negotiable  paper,  and  should  be  re- 
garded like  any  other  chose  in  action.  It  cannot  be  presumed 
in  such  a  case  that  the  holder  is  in  good  faith,  and  entitled  to 
the  money.  The  maker  pays  it  at  his  peril,  and  particularly 
in  a  case  where  ho  has  notice  of  the  loss  by  the  real  owner; 


Sept.  1885.]     Bainbridge  v.  City  of  Louisviile.  157 

but  even  without  notice  of  the  loss,  the  fact  that  the  paper  is 
overdue  is  such  a  notice  of  the  want  of  title  as  will  place  the 
party  who  is  about  to  purchase  it,  or  the  maker  of  the  paper, 
on  inquiry. 

This  case  must  go  back  for  further  proceedings,  and  the 
difficulty  arises  on  the  return  of  the  case  as  to  the  mode  of 
procedure,  so  as  to  give  relief  to  the  real  owner  without  injury 
to  the  maker  or  tlie  innocent  holder.  We  think  it  is  well  set- 
tled that  ordinarily  a  bond  of  indemnity  may  be  tendered,  and 
when  approved  by  the  court  will  authorize  the  payment  of 
the  bonds  or  the  coupons  by  the  maker,  as  they  mature,  to  the 
real  owner. 

Here,  however,  is  a  case  where  the  bonds  do  not  mature 
for  many  years,  and  the  interest  coupons  falling  due  semi- 
annually. The  bonds  in  controversy  being  thirty-four  in 
number,  with  over  two  thousand  coupons  attached,  may  to- 
day be  in  the  hands  of  as  many  different  holders,  and  to 
require  the  payment  of  each  coupon  as  it  falls  due  by  the  city 
to  the  appellant  upon  a  bond  of  indemnity  would  subject 
the  city  to  a  litigation  with  each  holder  when  the  coupon  was 
presented. 

Daniel  on  Negotiable  Instruments  says:  "  The  parties  liablo 
upon  a  bill  or  note  are  entitled  to  its  production  and  surrender 
before  payment;  but  as  this  is  physically  impossible  when  it 
has  been  lost,  the  owner  should,  and  must,  tender  a  sufficient 
indemnity  in  some.form  against  any  future  claim  by  a  finder 
or  holder  upon  the  lost  instrument.  This  indemnity  is  not,  in- 
the  nature  of  things,  as  adequate  a  protection  as  the  delivery 
of  the  instrument  to  the  payer,  but  it  approximates  it  as 
nearly  as  practicable":  Vol.  2,  sec.  1480. 

The  application  of  this  rule  would  multiply  litigation  to 
Buch  an  extent  in  the  present  case  with  the  city,  who  is  the 
mere  stake-holder  between  the  original  owner  and  the  claim- 
ant, as  must  suggest  to  the  mind  of  the  chancellor  some  other 
remedy  less  burdensome  to  the  maker  of  the  paper,  and  at  the 
same  time  affi)rding  greater  protection  to  all  the  parties. 

The  parties  are  now  in  a  court  of  equity,  and  the  bond  of 
indemnity  is  in  effiict  a  bond  to  protect  the  city  and  the  inno- 
cent holder  from  loss.  An  amendment  to  this  petition,  asking 
for  an  injunction  against  the  city  to  prevent  it  from  paying 
these  bonds  to  any  claimant  until  his  right,  as  against  the 
original  owner,  is  determined,  with  an  order  requiring  the  city 
to  make  each  claimant  a  party  as  the  bond  or  coupon  is  pre-^ 
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sented,  so  that  lie  may  litigate  with  the  real  owner,  would,  it 
seems  to  us,  be  a  more  effectual  mode  of  securing  the  rights  of 
all.  If  the  appellant  can  give  a  bond  of  indemnity,  he  can 
give  an  injunction  bond,  conditioned  so  as  to  fully  indemnify 
the  city.  With  the  case  kept  on  the  docket,  each  claimant, 
having  one  or  more  bonds  or  coupons,  may  litigate  to  the  ex- 
tent of  his  interest  without  delay,  and  the  case,  as  to  the  other 
bonds  or  coupons  not  presented,  or  about  which  no  litigation 
is  had,  continued,  that  future  claimants  may  be  heard.  The 
money  due  can  be  loaned  by  the  chancellor,  in  his  discretion, 
giving  the  preference  to  the  original  owner.  A  reissue  of  the 
bonds  and  coupons  should  not  be  required,  conceding  that  the 
chancellor  could  exercise  such  a  power.  Such  a  step  would 
not  only  increase  the  danger  to  the  city,  resulting  from  the 
loss  of  these  bonds,  for  which  it  is  in  no  manner  responsible, 
but  would  greatly  add  to  the  litigation  that  must  necessarily 
exist,  as  the  case  is  now  presented,  for  the  protection  of  the 
rights  of  these  parties.  The  chancellor  would  not  permit  the 
appellant,  if  the  bonds  and  coupons  were  reissued,  to  place 
them  on  the  market. 

This  case  is  in  no  preparation  for  a  judgment  for  or  against 
the  city  in  regard  to  the  coupons  already  paid.  So  far  as  the 
record  shows,  the  appellant  or  his  assignee  has  never  been 
divested  of  his  right  or  title.  The  evidence  being  insuflBcient 
of  payment  to  an  innocent  holder,  before  maturity,  for  value, 
the  burden,  after  notice,  is  on  the  city  of,  showing  that  the 
coupons  were  paid  to  a  bona  fide  holder.  As  to  the  coupons 
paid  after  maturity,  such  a  payment  does  not  relieve  the  city 
from  liability  to  the  original  owner;  but  the  diflBculty  in  this 
case  arises  from  the  want  of  testimony  establishing  the  pay- 
ment of  the  coupons  that  belonged  to  the  appellant  after  they 
had  matured.  This  court  cannot  determine  that  question  in 
the  light  of  the  record  before  us. 

It  is  maintained  by  counsel  for  the  appellant  that  payment 
before  maturity,  although  to  a  bona  fide  holder,  and  particu- 
larly after  notice  of  the  loss,  creates  a  liability  on  the  part  of 
the  city  to  the  extent  of  the  coupons  paid  before  maturity. 

Parsons  on  Notes  and  Bills  says  that  a  payment  before 
maturity,  although  without  notice  and  to  a  bona  fide  holder, 
leaves  the  maker  still  liable  to  the  loser,  because  the  payment 
is  out  of  the  ordinary  course  of  business:  Vol.  2,  p.  255. 

We  are  not  disposed  to  follow  this  rule,  or  to  apply  it  in  a 
case  like  this.     There  can  be  no  doubt  but  that  a  payment 
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may  be  made  before  maturity,  by  the  consent  of  both  the 
creditor  and  debtor;  and  if  so,  the  payments  before  maturity 
of  these  coupons  to  a  bona  fide  holder  releases  the  city  from 
any  obligation  to  pay  the  same  coupons  to  the  appellant. 
The  holder  of  negotiable  paper  stands  as  the  creditor,  and  the 
maker  as  the  debtor.  If  acquired  before  maturity,  for  value, 
in  the  ordinary  course  of  trade,  the  holder  becomes  invested 
■with  a  perfect  title,  although  the  original  owner  or  holder  may 
have  lost  it;  and  if  a  bona  fide  holder,  with  the  title  perfect  as 
iigainst  the  original  owner,  presents  the  paper  for  payment,  we 
€ee  no  reason  why  a  payment  to  such  a  holder  by  the  maker 
should  not  relieve  the  latter  from  all  liability. 

Daniel  on  Negotiable  Instruments  says:  "The  debtor  may, 
of  course,  pay  the  bill  or  note  to  any  one  who  is  the  holder 
under  an  indorsement  to  himself  personally,  or  an  indorse- 
ment in  blank,  at  any  time  before  maturity,  provided  the 
holder  consents  to  receive  payment":  Vol.  2,  sec.  1234. 

It  at  last  depends  upon  the  question  as  to  whether  the 
holder,  as  against  the  maker,  is  entitled  to  recover  when  the 
payment  is  made  before  maturity;  and  the  burden  is  on 
the  city  to  establish  that  fact  as  against  the  claim  of  the  ap- 
pellant. 

The  case  will  be  remanded  for  additional  proof,  if  any, 
offered  on  the  merits  by  either  side,  and  to  allow  appellant  to 
amend  her  petition  if  desired,  that  complete  protection  may 
be  had  to  all  the  parties  in  interest.  If  no  further  proof  is 
taken,  the  appellant  is  entitled  to  a  judgment  for  the  coupons 
paid  by  the  city,  as  there  is  a  want  of  testimony  showing  that 
they  were  paid  to  a  bona  fide  holder. 

In  this  view  of  the  case,  the  appellee  city  should  not  be  re- 
quired to  pay  to  the  appellant  the  interest  coupons  upon  a 
mere  bond  of  indemnity.  The  remedy  suggested  is  ample  for 
all  the  parties,  and  besides,  the  litigation  to  determine  the 
rights  of  the  future  claimants,  as  between  them  and  the  ap- 
pellant, should  not  be  at  the  cost  of  the  city. 

The  judgment  below  is  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Lost  or  Destroyed  Negotiable  Instrpments,  and  Actions  thereon: 
See  Blade  v.  Noland,  27  Am.  Dec.  126,  and  note  128,  129;  Tuttle  v.  Standish, 
81  Id.  712;  Savannah  N.  B.  v.  IlasUns,  3  Am.  Rep.  373;  McClusky  v.  Oer- 
fuiuser,  90  Am.  Dec.  512. 

Stolen  Negotiable  Instrument.  —  One  who  receives  a  stolen  coupon 
from  one  who  received  it  from  the  thief,  and  who,  acting  in  good  faith,  and 
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without  gross  negligence,  sells  it  and  pays  over  the  money,  is  not  answeraV>l» 
to  the  true  owner  for  its  conversion:  Spooner  v.  Holmes,  3  Am.  Rep.  491. 
As  to  what  is  due  and  reasonable  care  on  the  part  of  a  purchaser  of  stolciv 
paper,  see  Seybel  v.  National  Cun-ency  Bank,  13  Id.  583.  One  who,  after 
notice  that  a  coupon  has  been  stolen,  pays  it,  without  inquiry,  and  after  it  i» 
overdue,  to  one  who  presents  it,  remains  liable  to  the  true  owner:  Uincklej^ 
V.  U.  P.  R'y  Co.,  37  Id.  297 


Meeoantile  Bank  of   New  York  v.  Ballaed's 

Assignee. 

[83  Kentucky,  481.] 

Vksted  Remainder  is  Distinguished  from  Contingent  Reiiaindeb  by 
the  present  capacity  of  taking  effect  in  possession,  if  the  possession  were 
to  become  vacant. 

Vested  Remainder  in  Children  is  Created  bt  Devise  for  Life,  with 
remainder  to  the  children  of  the  life  tenant.  The  use  of  the  word  "  chil- 
dren "  makes  the  persons  to  take  as  certain  as  they  would  have  been  had 
the  names  of  the  remaindermen  been  given.  But  it  is  otherwise  where 
the  word  "  heirs  "  is  used,  unless  such  word  can  be  properly  construed  to 
mean  "children." 

Remainder  is  not  Made  Contingent  by  Fact  that  Interest  of  Re- 
mainderman MAY  BE  Divested  by  his  death  before  the  death  of  the  life 
tenant. 

Intervention  of  Trustee  m  Devisk  of  Estate  for  Life,  with  remain- 
der to  the  children  of  the  life  tenant,  does  not  affect  the  construction  of 
the  devise.  The  same  rules  of  construction  apply  as  though  the  deviso 
were  direct. 

Petition  in  equity.     The  opinion  states  the  case. 

John  Mason  Brown  and  George  M.  Davie,  for  the  appellant* 

James  M.  Pirtle  and  A.  P.  Humphrey,  for  the  appellee. 

Pryor,  J.  This  appeal  is  from  a  judgment  of  the  Louisville 
law  and  equity  court  dismissing  appellant's  petition.  The 
right  to  the  relief  sought  depends  upon  the  construction  given 
certain  provisions  of  the  will  of  Charles  W.  Thruston.  Th& 
mother  of  the  appellee's  assignors  was  a  daughter  of  the 
testator. 

By  the  first  clause  of  the  testator's  will,  all  of  his  estate^ 
real  and  personal,  was  devised  to  A.  J.  Ballard  and  John  R. 
Churchill,  in  fee-simple,  upon  the  trusts  and  for  the  uses 
therein  expressed. 

A  farm  owned  by  the  testator  was  devised  to  his  son,  Samuel 
C.  Thruston,  during  his  life,  or  the  use  of  it.  The  will  pro- 
vides: "  But  my  said  son  is  to  have  only  the  use  thereof  dur- 
ing his  life,  for  the  maintenance  of  himself  and  family,  and. 
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no  part  thereof  shall  be  liable  for  his  debts,  nor  shall  he  have 
the  power  to  alienate,  etc.  After  his  death,  or  if  he  die  before 
me,  the  fee-simple  of  said  property  shall  be  conveyed  to  his 
children,  if  he  leave  any,  and  their  descendants,  in  the  same 
proportion  as  if  it  had  descended  from  him;  but  if  he  leave  no 
children,  or  the  descendant  of  a  child,  the  same  shall  be  held 
in  like  manner  for  the  support,  use,  and  benefit  of  my  daugh- 
ter, Frances  Ballard,  during  her  life,  as  in  the  next  clause 
directed,  and  after  her  death,  or  if  she  then  be  dead,  to  be 
conveyed  to  her  children  and  their  descendants,  in  the  same 
proportion  as  if  it  had  descended  from  her." 

As  to  the  property  devised  directly  for  the  use  of  Mrs.  Bal- 
lard, the  will  provides:  "After  her  death,  or  if  she  die  })efore 
me,  the  fee-simple  of  said  property  shall  be  conveyed  to  her 
children  and  their  descendants,  in  the  same  proportion  as  if  it 
had  descended  from  her;  but  if  she  leave  no  child,  nor  de- 
scendant of  a  child,  then  to  be  held  in  trust  for  my  said  son, 
Samuel,  and  his  descendants,  as  in  the  second  clause  therein 
directed." 

By  the  seventh  clause  of  the  will,  the  testator  provided  that 
if  both  his  son  and  daughter  died  without  issue  living  at  their 
death,  the  testator's  estate  was  to  pass  to  certain  collateral  re- 
lations. The  son,  Samuel  Thruston,  died  before  the  testator. 
Mrs.  Ballard  is  still  living,  and  has  three  children,  Charles, 
Samuel,  and- Rogers  Ballard. 

Charles  and  Samuel  Ballard  were  in  esse  at  the  death  of 
the  testator,  and  have  conveyed  their  interest  in  their  grand- 
father's estate,  whatever  that  may  be,  to  the  appellee.  The 
question  presented  is,  Did  the  estate  devised  to  these  children 
vest  in  them  at  the  death  of  their  grandfather,  when  the  will 
became  operative?  or  was  it  a  purely  contingent  interest,  to 
take  effect  upon  their  surviving  their  mother,  the  life  tenant? 
If  a  present  interest,  the  deed  of  assignment  made  for  the 
benefit  of  certain  creditors,  to  the  exclusion  of  others,  must 
inure  to  the  benefit  of  all.  The  chancellor  below  held  that 
they  took  no  such  interest,  and  dismissed  the  petition. 

The  case  of  Williamson  v.  Williamson,  18  B.  Mon.  329,  seems 
to  have  been  the  authority  upon  which  this  case  was  deter- 
mined. The  devise  in  Taylor's  will  was:  "  The  tracts  or  lots 
which  I  give  to  my  daughters  they  are  to  have,  hold,  and  en- 
joy the  rents  and  profits  of  the  same  for  their  separate  and 
sole  use  during  their  natural  lives,  and  at  their  deaths,  the 
title  to  the  same  is  to  vest  in  their  heirs  in  fee  forever." 

AM.  St.  Kkp.,  Vol.  IV.— U 
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Mrs.  Williamson,  at  the  death  of  the  testator,  had  nine  chil- 
dren, two  of  whom  died  under  twenty-one,  and  without  issue. 
Mrs.  Williamson  and  her  husband  conveyed  the  life  interest 
of  the  wife  in  two  ninths  of  the  property  to  Wills,  wlio  recon- 
veyed  the  same  to  Williamson.  Williamson,  claiming  as  heir 
of  his  two  children  their  remainder  interest,  and  the  life  estate 
of  the  wife  in  two  ninths  of  the  estate,  brought  his  action  for 
partition.  The  question  was,  whether  a  vested  interest  passed 
to  the  children  during  the  life  of  the  mother,  the  life  tenant. 
The  court  distinctly  held  in  that  case  that  the  rule  distin- 
guishing a  vested  from  a  contingent  remainder  could  not 
operate  as  a  test,  because  the  estate  in  remainder  had  been 
given  to  the  heirs  of  the  same  person  who  was  the  devisee  for 
life.  The  court,  however,  applied  a  test  in  that  case  in  this 
manner:  Suppose  A  be  the  devisee  for  life,  with  remainder  to 
the  heirs  of  B,  and  then  apply  the  rule,  whether,  during  tho 
life  of  B,  the  remainder  would  vest  in  his  heirs  or  be  contin- 
gent. "  In  such  a  case,"  says  the  court,  "  if  the  possession 
were  to  become  vacant  by  the  death  of  A  prior  to  the  death  of 
B,  the  estate  in  remainder  could  not  take  effect  in  possession, 
because  during  the  life  of  B  there  would  not  be  any  person 
that  could,  properly  and  technically  speaking,  sustain  the 
character  of  his  (B's)  heir,  and  therefore  the  limitation  in  re- 
mainder would  fail,  the  death  of  B  in  the  lifetime  of  A  being 
the  contingency  on  which  it  depended." 

It  is  true  that  the  remainder  would  take  effect  in  the  devise 
referred  to  if  the  possession  was  to  become  vacant  by  the  ter- 
mination of  the  life  estate,  "but  it  would  become,"  to  use  the 
language  of  the  court,  "the  event  which  determined  tho  life 
estate,  resolved  the  contingency,  and  rendered  that  certain 
which  was  before  uncertain,"  and  the  estate  in  remainder 
would,  therefore,  be  contingent,  and  not  vested.  As  in  tho 
test  given,  the  death  of  B  must  occur  before  you  could  know 
who  were  his  heirs,  and  the  death  of  Mrs.  Williamson,  the  life 
tenant,  must  happen  before  her  heirs  could  be  ascertained. 
It  was  for  that  reason,  and  no  other,  that  the  devise  was  held 
in  that  case  to  be  a  contingent  remainder. 

The  case  of  Johnson  v.  Jacob,  11  Bush,  G4G,  followed  the  case 
of  Williamsonv.  Williamson,  supra.  Tho  will  of  Isaac  II.  Jacob 
read:  "After  his  death  the  property,  with  the  unexpended  avails, 
shall  be  conveyed  and  paid  to  his  descendants,  if  there  be  any 

such  then  living If  there  be  no  such  descendants,  then 

the  same  shall  bo  paid  and  conveyed  to  his  heirs."      Isaac  R. 
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-Jacob  died  without  descendants,  and  it  was  held  that  the  in- 
terest of  bis  brothers  and  sisters  (who  were  his  heirs)  was 
contingent.  This  court  said:  "It  being  impossible  to  ascer- 
tain what  persons  would  fall  within  this  description  until  tho 
death  of  the  life  tenant,  this  would  seem  to  be  a  case  in  which 
the  remainder  was  undoubtedly  limited  to  persons  not  ascer- 
tained, and  some  of  whom  were  not  in  esse  when  the  limitatioa 
was  made." 

Here  again  the  event  which  renders  the  possession  vacant 
also  resolves  the  contingency  upon  which  the  limitation  de- 
pends, and  makes  that  certain  which  was  before  uncertain. 

The  manuscript  opinion  in  the  case  of  Tyler  v.  Jacob 
(February  1,  1833)  involved  the  question  as  to  whether  tho 
purchaser  obtained  a  title  by  the  conveyance  tendered  by 
Mrs.  Tyler  and  her  children.  This  court  held  that  if  one  of 
the  children  of  Mrs.  Tyler  should  die  leaving  children,  those 
children  living  at  the  death  of  the  life  tenant  (their  parent 
being  dead)  would  take  under  the  will,  and  the  conveyance  by 
the  parent  in  his  or  her  lifetime  would  be  a  nullity. 

The  death  of  the  child  before  the  life  tenant,  leaving  chil- 
dren, created  the  contingency  upon  which  the  purchaser  would 
be  deprived  of  title.  It  was  clear  in  that  case  that  a  perfect  title 
<30uld  not  be  made.  It  is  true  that,  in  the  opinion,  it  is  held 
that  no  interest  vested  in  the  children;  but  such  was  not  the  de- 
cision in  Johnson  v.  Jacob,  supra,  upon  which  that  declaration 
was  based.  The  case  of  Wilson  v.  Graham,  another  manuscript 
opinion,  as  to  the  character  of  the  title,  is  somewhat  similar. 
There  the  sale  was  for  a  reinvestment  of  the  property,  and  the 
conveyance  was  "  to  Sally  McCready,  and  to  such  child  or 
children  she  may  have  by  the  said  George  McCready  at  tho 
time  of  the  death,  or  to  the  descendants  of  any  such."  It  is 
evident  that  here  was  a  vested  interest  in  the  child,  subject  to 
be  defeated  by  the  death  of  the  child  before  the  mother,  and 
that  was  the  only  contingency  arising  from  the  conveyance. 
Whether  that  was  such  a  contingent  estate  as  might  be  sold 
under  the  statute  by  the  life  tenant  without  making  the  child 
a  party,  is  not  necessary  to  be  determined.  The  statement 
that  this  child  or  cliildren,  in  either  case  found  in  the  manu- 
script opinions,  took  only  a  contingent  interest  cannot  be  sus- 
tained upon  principle  or  by  authority. 

In  the  case  of  Feltman  v.  Butts,  8  Bush,  115,  the  devise 
reads;  "  I  now  give  the  said  lot  to  my  brother,  Samuel  Butts, 
during  liis  life,  and  after  his  death  I  will  said  lot  to  his  heirs." 
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This  could  not  have  been  a  vested  remainder  unless  there^ 
were  facts  upon  the  face  of  the  will  showing  that  the  word- 
"  heirs"  was  used  by  the  testator  in  the  place  of  and  for  "chil- 
dren." 

So  that  the  manuscript  opinions  of  Tyler  v.  Jacob  and  Wilson 
V.  Graham  are  not  authority  for  the  appellees,  nor  the  case  of 
Feltman  v.  Butts,  supra,  authority  for  the  appellant. 

It  is  proper  to. refer  to  some  elementary  rules  distinguishing^ 
a  vested  from  a  contingent  remainder.  The  mere  fact  that  an 
estate  is  to  take  effect  and  be  enjoyed  after  the  termination  of 
an  intervening  estate  will  not  prevent  both  estates  from  being 
vested  at  the  same  moment,  and  also  an  estate  may  vest  ii> 
one  subject  to  be  divested  in  favor  of  another.  Chancellor 
Kent  says:  — 

"  It  is  not  the  uncertainty  of  enjoyment  in  the  future,  but 
the  uncertainty  of  the  right  to  that  enjoyment,  which  marks- 
the  distinction  between  a  vested  and  contingent  interest": 
4  Kent's  Cora.  206. 

"The  present  capacity  of  taking  effect  in  possession,  if  tho- 
possession  were  to  become  vacant,  and  not  the  certainty  that 
the  possession  will  become  vacant,  before  the  estate  limited  ia 
remainder  determines,  universally  distinguishes  a  vested  re- 
mainder from  one  that  is  contingent":  2  Chitty's  Blackstone^ 
169,  note  10;   Walter  v.  Crutcher,  15  B.  Men.  10. 

"There  can  be  no  question  that  the  tendency  of  the  more- 
recent  decisions  is  clearly  in  favor  of  holding  an  estate  in  re- 
mainder vested,  where  that  can  be  fairly  done  without  too  great 
violence  to  the  language  used":  2  Redfield  on  Wills,  od  ed.^ 
232. 

With  these  elementary  rules  before  us,  the  case  under  con- 
eideration  can  be  readily  distinguished  from  the  cases  of 
Williavrison  v.  Williamson,  1<S  B.  Mon.  329,  and  Johnson  v.  Jacob^ 
11  Bush,  646,  in  each  of  which  the  remainder  was  held  to  be 
contingent.  The  devise  in  the  case  before  us  is:  "After  her 
death  (the  daughter,  Mrs.  Ballard),  or  if  she  die  before  me, 
the  fee-simple  of  said  property  shall  be  conveyed  to  her  chil- 
dren and  their  descendants,  in  the  same  proportion  as  if  it 
had  descended  from  her;  but  if  she  leave  no  child,  or  descend- 
ant of  a  child,  then  to  be  held  in  trust  for  my  said  son,  Samuel,, 
and  his  descendants." 

These  children  were  in  being  at  the  death  of  the  testator, 
and  if  the  mother  had  died  before  the  testator,  by  the  express- 
provision  of  the  will,  would  have  been  entitled  in  fee  to  the- 
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-devised  estate;  but  the  mother,  surviving  the  children,  became 
•untitled  to  the  remainder  interest,  to  be  possessed  and  enjoyed 
by  them  at  her  death,  but  subject  to  be  divested  of  that  inter- 
nist in  the  event  they  died  before  the  mother,  the  life  tenant.  It 
is  a  plain  devise  to  the  mother  for  life,  remainder  to  her  chil- 
dren; and  if  they  should  die,  or  either  of  them,  before  the 
mother,  the  interest  of  the  one  dying  to  go  to  his  children,  if 
any,  etc. 

The  present  capacity  of  these  children  to  take  the  posses- 
sion existed  from  the  moment  of  the  testator's  death,  in  the 
event  the  life  tenant  had  died.  There  was  no  uncertainty  of 
the  right  of  enjoyment,  because  the  objects  of  the  devise  in 
remainder  were  in  existence,  and  could  take;  but  there  was  an 
uncertainty  of  enjoyment  in  the  future,  because  the  remainder- 
man might  die  before  the  life  tenant. 

A  devise  to  A  for  life,  remainder  to  B,  but  if  B  is  dead  at 
the  termination  of  the  life  estate,  then  to  C,  passes  to  B  a 
vested  estate,  and  a  contingent  interest  to  C.  This  is  the  same 
character  of  devise,  and  the  fact  that  the  title  is  held  in  trust 
can  make  no  difference. 

The  use  of  the  estate  for  life,  or  the  right  to  the  rents  and 
■profits  for  life,  with  the  legal  title  in  trustees,  with  the  direc- 
tion to  the  latter  to  convey  to  the  children,  or  such  of  them  as 
are  living  at  the  death  of  the  life  tenant,  vests  the  children 
with  an  equitable  fee.  "  The  same  rules  of  construction 
apply  whether  the  conveyance  is  direct  or  through  the  inter- 
vention of  trustees":  2  R-edfield  on  Wills,    225. 

Mr.  Redfield,  citing  the  case  of  Browne  v.  Browne,  3  Smale 
&  G.  568,  says:  "  In  this  case  the  devise  was  to  trustees  for 
the  use  of  A  for  life,  remainder  to  all  and  every  of  his  child 
or  children  who  shall  attain  twenty-one,  as  tenants  in  common 
in  fee,  with  an  intermediate  limitation,  and  then  over.  It  was 
held  that  upon  the  death  of  A,  leaving  one  child,  an  infant, 
such  child  took  a  vested  estate  in  fee-simple,  liable  to  be  di- 
vested upon  his  dying  under  twenty-one":  2  Redfield  on 
Wills,  231. 

In  Randall  v.  Doe,  5  Dow,  202,  "A  devise  to  the  children  of 
testator's  nephew  as  tenants  in  common  in  fee,  but  if  such 
nephew  should  die  without  issue,  or  such  issue  should  die 
under  twenty-one,  then  over,  all  the  children  of  such  nephew 
living  at  his  decease,  although  not  of  full  age,  took  vested  in- 
terests, liable  to  be  divested  by  their  decease  before  twenty- 
one  »:  Redfield  on  Wills,  3d  ed.,  272,  note. 
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Suppose  you  insert  in  the  will  of  Taylor,  which  was  the 
subject  of  construction  in  the  case  of  Williamson  v.  Williamsoiu 
18  B.  Mon.  329,  the  word  "children"  instead  of  the  word 
*'  heirs,"  could  there  then  be  any  doubt  but  what  the  father 
of  the  deceased  children  of  Mrs.  Williamson  would  have  in- 
Iierited  their  interest  in  the  devised  estate  ?  Yet  the  court, 
in  that  case,  recognizing  the  rule  that  the  law  favors  that  con- 
struction of  a  devise  which  will  cause  the  interest  to  vest, 
held  that  the  word  "heirs,"  having  both  a  legal  and  popular 
meaning  when  used  alone,  when  there  was  nothing  going  to 
show  that  it  was  not  used  in  its  legal  sense,  it  must  be  under- 
stood as  having  been  so  used,  and  the  test  given  by  the  court 
in  that  case  shows  conclusively  that  as  there  could  be  no  heirs 
of  the  life  tenant  during  her  life,  there  was  ro  one  in  being  in 
whom  the  remainder  could  vest;  and  this  doctrine  was  fully 
recognized  and  followed  in  Johnson  v.  Jacobs,  11  Bush,  646. 
A  vested  remainder  creates  a  present  interest  in  the  remainder- 
man, and  there  being  no  one  during  the  life  of  Mrs.  William- 
son to  hold  the  fee  in  remainder,  no  present  interest  could 
exist.  There  is  no  analogy  between  those  cases  and  the  pro- 
visions of  the  present  will.  Here  the  remaindermen  are 
designated  by  the  will  and  in  existence,  ready  to  take  the  pos- 
session whenever  the  life  estate  terminates. 

In  the  case  of  Williamson  v.  Field's  ExWs,  2  Sand.  Ch.  533, 
it  is  held:  "  When  the  person  to  whom  a  remainder,  after  a  life 
estate  is  limited,  is  ascertained,  and  -the  event  upon  which  it 
is  to  take  effect  is  certain  to  happen,  it  is  a  vested  remainder, 
although  by  its  terms  it  may  be  entirely  defeated  by  the  death 
of  such  person  before  the  termination  of  the  particular  es- 
tate." 

In  the  case  of  Carver  v.  Jackson,  4  Pet.  1,  in  a  deed  evi- 
dencing a  marriage  settlement,  the  following  grant  was  made: 
"  To  the  use  and  behoof  of  the  said  Mary  Phillips  and  Roger 
Morris  (her  intended  husband)  during  their  natural  lives,  then 
to  the  use  and  behoof  of  such  child  or  children  as  shall  or 
may  be  procreated  between  them,  and  to  his,  her,  or  their  heirs 
and  assigns  forever."  This,  said  the  court,  "is  a  clear  remain- 
der in  fee  to  the  children  of  Roger  Morris  and  wife,  which 
ceased  to  be  contingent  on  the  birth  of  the  first  child,  and 
opened  to  let  in  after-born  children." 

The  reason  it  became  a  vested  interest  was  the  birth  of  a 
child  in  whom  the  remainder  interest  could  vest.  The  estate 
was  contingent  until  the  birth  of  the  children,  and  in  that  case- 
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the  rule  is  again  recognized  that  limitations  of  this  nature 
shall  be  construed  to  vest  when  and  as  soon  as  they  may  vest. 

It  is  not  necessary  that  the  children  should  be  mentioned 
by  name,  when  living,  at  the  death  of  the  testator,  in  order  to 
vest  the  title;  and  whether  born  or  not  when  the  will  takes 
effect,  the  word  "children"  makes  the  person  to  take  as 
certain  as  if  the  name  of  the  remainderman  had  been  given. 

In  Wight  v.  Shaw,  5  Cush.  56,  the  devise  was  "  to  my  son 
during  his  natural  life,  but  if  he  marry  and  have  children, 
then  at  his  death  to  his  children  lawfully  begotten  and  their 
heirs  forever."  It  was  held  that  the  daughter  of  the  son  took 
a  vested  estate.  Authorities  might  be  multiplied  on  this  sub- 
ject, but  we  are  satisfied  that  the  weight  of  authority  as  well 
as  reason  favors  such  a  construction  of  this  will  as  will  give  to 
the  children  of  Mrs.  Ballard  a  vested  interest  in  the  estate  de- 
vised to  the  mother  as  soon  as  the  will  of  their  grandfather 
took  effect.  There  has  been  no  period  since  the  death  of  the 
maternal  grandfather  of  these  appellees  that  they  could  not 
have  possessed  and  enjoyed  the  remainder,  if  the  precedent 
estate  had  ended;  the  word  "children"  leaves  no  ambiguity  as 
to  who  are  the  remaindermen. 

These  remaindermen  may  be  divested  of  their  interest  by 
their  death  before  the  life  tenant,  and  this  would  be  at  the 
risk  of  the  purchaser  accepting  a  title  from  the  children  now 
in  being,  as  in  the  case  of  Tyler  v.  Jacob,  supra.  This  is  the 
only  contingency  we  perceive  in  this  case,  the  happening  of 
which  must  terminate  their  right. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


Vested  and  Contingent  Remainders:  See  Craig  v.  Warner,  60  Am.  Rep. 
381;  Jones  v.  Jones,  57  Id.  266;  Gibbens  v.  Oibbens,  54  Id.  453;  Patrick  v. 
Morehead,  39  Id.  684;  Oreen  v.  Hewitt,  37  Id.  102;  Mandlebaum  v.  McDonnell^ 
18  Id.  61;  Austin  v.  Bristol,  16  Id.  23;  Burleigh  v,  Clough,  13  Id.  23;  Cria- 
Jield  V.  Storr,  11  Id.  480;  Manderson  v.  Luiens,  62  Am.  Dec.  312,  note  315, 
S16,  where  other  cases  in  that  eeries  are  collected. 
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Short  v.  Galway. 

[83  KLentucky,  501.] 

CowTLlOT  OF  Laws.  —  Lien  given  by  the  statute  of  another  state  on  th« 
estate  of  the  husband  for  the  support  of  the  widow  after  his  death, 
cannot,  as  against  the  heir,  be  enforced  by  the  widow  on  the  real  estate 
of  the  decedent  in  Kentucky.  To  allow  the  enforcement  of  such  a  lien 
would  be  to  permit  the  statute  of  another  state  to  alter  the  laws  of  de- 
scent of  Kentucky. 

Judgment  of  Coukt  of  Another  State  Deteemininq  Existence  of 
Lien  on  real  estate  situated  in  Kentucky  will  not  be  enforced  in  the  lat- 
ter state. 

Jitdgment  in  Proceeding  does  not  Conclxtde  One  not  a  Party  thereto. 

Petition  in  equity.     The  opinion  states  the  case. 
M.  J.  Dudley,  for  the  appellant. 
W.  II.  Mackoy,  for  the  appellee. 

Pryor,  J.  Mary  V.  Mitchell,  the  widow  of  William  C. 
Mitchell,  after  his  death  married  one  Galway,  and  the  two, 
husband  and  wife,  instituted  the  present  action  in  the  court 
below  against  the  appellant,  Charles  W.  Short,  who  was  the 
sole  heir  at  law  of  William  C.  Mitchell,  the  first  husband. 
Her  marriage  with  Mitchell  took  place  in  the  city  of  Cincin- 
nati in  July,  1873,  and  at  the  time  of  her  husband's  death  they 
were  residents  of  and  domiciled  in  the  state  of  Ohio. 

After  Mitchell's  death,  his  wife  (now  Mrs.  Galway)  qualified 
as  the  administratrix  of  his  estate  in  the  Hamilton  County 
probate  court  of  that  state.  She  had  no  children  by  her  first 
husband,  and  by  the  laws  of  Ohio  the  appraisers  of  the  estate, 
when  there  is  not  sufficient  personal  property,  are  required  to 
set  off  or  fix  upon  a  sum  of  money  for  the  support  of  the 
widow  for  one  year.  The  personal  property  was  of  the  value 
of  fifty  dollars,  and  the  appraisers  allowed  her  the  sum  of 
four  thousand  dollars  for  the  year's  support,  and  that  al- 
lowance was  approved  by  the  probate  court. 

The  widow  then  filed  a  petition  in  the  probate  court,  in 
which  she  set  forth  the  amount  allowed  her  by  the  appraisers, 
and  that  her  husband  died  seised  of  real  estate  in  the  cities  of 
Louisville  and  Covington,  in  the  state  of  Kentucky,  and  by 
the  law  of  Ohio  she  could  reduce  her  claim  to  a  judgment, 
and  was  entitled  to  subject  the  real  estate  in  Kentucky  to  the 
payment  of  the  allowance,  —  that  the  claim  is  a  preferred 
claim,  for  which  she  asks  judgment.  The  probate  court  con- 
firmed the  allowance  to  the  widow,  and  adjudged  "that  tho 
eaid  Mary  Mitchell  recover  from  the  assets,  real  and  personal 
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of  said  estate,  the  sum  of  four  thousand  dollars,  and  the  same 
is  declared  to  be  the  first  and  best  lien  and  charge  against  the 
«aid  estate  of  said  intestate." 

It  is  alleged,  and  not  denied,  that  by  the  law  of  the  state  of 
Ohio  the  widow  has  a  lien  for  the  allowance  to  her  on  both 
Ihe  real  and  personal  estate  left  by  the  intestate. 

The  appellant  inherited  from  his  half-brother  (the  husband 
of  the  appellee)  the  real  estate  in  the  state  of  Kentucky;  and 
there  being  no  estate  of  any  kind  owned  by  the  intestate 
in  the  state  of  Ohio,  his  widow  and  administratrix  instituted 
this  action  in  the  Kenton  chancery  court  to  subject  the  real 
estate  in  Kentucky  to  the  payment  of  this  allowance  made  by 
the  probate  court  of  Ohio.  The  chancellor  below  subjected 
the  realty,  and  his  right  to  do  so  is  the  principal  question  in- 
Tolved  in  this  case. 

Counsel  for  the  appellee  bases  his  right  of  recovery  upon 
the  alleged  ground  that  the  allowance  to  the  widow  was  a 
debt  against  the  estate  of  her  husband,  and  the  right  to  this 
allowance  having  been  created  by  the  statute  of  Ohio,  the 
courts  of  Kentucky  should  enforce  it.  It  is  also  insisted  that 
it  is  a  right  growing  out  of  and  incidental  to  the  marriage 
contract,  and  for  that  reason  the  judgment  below  should  be 
sustained. 

Again,  that  the  probate  court  of  Ohio  having  adjudged  the 
allowance  to  the  widow  to  be  a  valid  claim,  the  courts  of  this 
state  have  no  power  to  revise  that  judgment. 

If  the  probate  court  of  Ohio  had  jurisdiction  to  render  such 
a  judgment,  —  and  that  cannot  well  be  questioned  in  the  pres- 
ent state  of  the  pleadings, — that  judgment  is  binding  as  to 
the  amount  of  the  allowance  on  all  the  parties  properly  before 
that  court;  but  it  cannot  affect  those  who  were  not  parties  to 
the  proceeding.  It  is  not  pretended  that  appellant  was  a 
party  to  this  proceeding  in  Ohio  by  the  widow,  either  in  her 
own  right,  or  as  the  personal  representative  of  her  husband, 
and  therefore  the  question  as  to  the  propriety  of  the  allowance 
may  be  raised  by  the  answer  of  the  defendant  when  his  estate 
is  sought  to  be  subjected  to  its  payment;  but  the  issue  to  be 
considered  here  is,  "  Can  the  appellant  assert  her  claim 
against  the  real  estate  of  the  appellant  dcived  by  descent 
from  her  husband?"  The  statute  of  Ohio  gives  to  her,  as  his 
■widow,  a  lien  on  all  the  estate,  real  and  personal,  of  the  in- 
testate, for  her  support  for  one  year,  and  it  may  be  called  a 
claim  against  his  estate,   for  by  the  statute  conferring  tho 
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right  she  has  a  preference  over  ordinary  creditors,  perhaps  all 
creditors. 

We  shall  assume  not  only  that  the  probate  court  of  Ohio> 
liad  jurisdiction  to  make  the  allowance,  but  that  by  the  stat- 
ute of  that  state  the  appellant  could  have  subjected  the  real 
and  personal  estate  of  the  intestate  within  the  jurisdiction  of 
the  courts  of  that  state  to  its  payment,  and  at  the  same  time 
it  is  manifest  that  no  proceeding  by  the  courts  of  Ohio  could 
create  a  lien  on  appellant's  land  in  Kentucky:  Paige  v.  MrKce, 
3  Bush,  135. 

The  entire  claim  of  the  appellee  springs  from  the  marital 
relation,  and  vested  in  her,  by  reason  of  the  statute  of  Ohio, 
she  surviving  the  husband,  as  much  of  his  estate,  whether 
real  or  personal,  as  would  support  her  for  the  period  of  one 
year.  It  became  a  fixed  interest  in  her  husband's  estate  in 
the  event  she  survived  him,  as  much  so  as  her  interest  as 
dowresa  or  her  right  to  share  in  the  distribution  of  the  per- 
sonalty. The  statute,  in  fact,  gave  her  a  sufficiency  of  tlie 
real  estate  of  her  husband,  or  the  right  to  subject  so  much  as 
might  be  necessary,  which  is  in  effect  the  same,  to  satisfy  the 
allowance.  This  allowance  is  regarded  in  Kentucky  as  a 
part  of  the  expenses  of  administration,  the  widow  being  al- 
lowed, before  distribution,  certain  specified  articles,  and  if  they 
are  not  on  hand,  their  equivalent  in  other  stock,  if  on  the  place; 
if  not,  so  much  money;  if  no  money  on  hand,  there  can  be  no 
resort  to  the  real  estate.  The  widow  is  entitled  to  dower  in 
the  realty,  and  the  infant  children,  if  any,  inherit  it  from  the 
father,  subject  to  the  mother's  dower  or  to  the  right  of  home- 
stead. 

The  difierence  between  the  Kentucky  statute  and  the  stat- 
ute of  Ohio  is,  that  by  the  former  there  is  no  lien  on  the  real 
estate,  nor  can  it  be  subjected,  while  in  the  latter  the  real 
estate  is  as  much  liable  as  the  personalty,  or  may  be  subjected 
if  there  is  no  personalty  to  satisfy  the  claim. 

The  courts  of  Kentucky  are  called  upon  to  enforce  a  claim 
created  by  the  statute  of  another  state  that  enlarges  the  costs 
of  administration,  and  affects  the  status  of  the  realty  cast  by 
descent  on  the  heir  as  regulated  by  our  statute. 

A  right  created  by  contract,  valid  by  the  laws  of  the  state 
where  it  is  entered  into,  or  a  right  accrued  by  reason  of  a. 
statute,  will  ordinarily  be  enforced  by  the  courts  of  another 
jurisdiction:  Boyce  v.  Nancy,  4  Dana,  236;  Beard's  ExW  v. 
Basye,  7  B.  Mon.  133. 
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The  right  of  the  wife  to  her  own  property,  given  her  by  the 
laws  of  the  state  where  the  marriage  took  place,  will  be  main- 
tained as  against  the  claim  of  the  husband  in  a  litigation  in 
the  courts  of  this  state,  although  the  law  of  this  state  would 
give  the  property  to  the  husband,  if  the  marriage  had  taken 
place  here;  but  this  rule  does  not  apply  in  reference  to  the  in- 
terest of  the  wife  in  the  estate  of  the  husband.  The  mode  of 
descent,  the  costs  of  administration,  the  right  of  distribution, 
will  depend  upon  the  domicile  of  the  parties,  or  the  situs  of  the 
property. 

The  marriage  having  taken  place  in  Ohio,  and  that  being 
the  domicile  of  the  husband  at  his  death,  the  law  of  that  state 
governs  as  to  all  movable  or  personal  property;  but  real  prop- 
erty must  be  left  to  bo  adjudged  by  the  lex  rei  sitae,  and  not 
within  the  reach,  says  Story,  of  any  extraterritorial  law: 
Story's  Conflict  of  Laws,  142. 

The  right,  therefore,  given  by  the  statute  of  Ohio  to  the 
wife,  at  the  time  of  her  marriage  with  Mitchell,  to  one  half  of 
his  real  estate,  if  such  was  the  law,  in  the  event  she  survived 
him,  would  not  be  enforced  by  the  courts  of  this  state,  nor 
would  the  right  acquired  by  the  wife  to  enforce  her  claim  for 
an  allowance,  in  the  event  she  survived  her  husband,  against 
his  real  estate,  be  enforced,  because,  by  the  law  of  this  state, 
the  land  passes  to  the  heir  free  from  any  such  encumbrance, 
and  if  permitted  to  enforce  such  a  lien  by  reason  of  the  law  of 
another  state,  it  would,  in  effect,  be  giving  to  the  wife  an  in- 
terest in  the  land;  for  if  she  can  subject  it  because  of  a  claim 
existing  alone  by  reason  of  the  marital  relation,  independently 
of  any  express  contract,  the  statute  of  another  state  might 
give  to  her  such  an  allowance  as  would  swallow  up  the  entire 
realty  passing  to  the  heir,  although  located  in  another  juris- 
diction. The  statute  of  Ohio  might  provide  that,  in  case  of 
intestacy,  and  dying  without  children,  the  widow  should  have 
not  only  the  year's  support,  but  a  sum  equal  in  value  to  one 
half  of  the  realty  left  by  the  decedent,  to  constitute  a  lien  upon 
the  entire  estate  until  payment.  To  enforce  such  liens  in  this 
state  would  be  to  change  the  course  of  descent,  and  take  from 
the  heir  his  lawful  inheritance. 

As  in  this  case  the  widow  is  allowed  four  thousand  dollars 
for  her  support  for  one  year,  which  is  five  times  the  sum  in 
value  that  is  allowed  the  widow  in  this  state,  it  is  a  lien  by 
the  law  of  Ohio  on  the  real  as  well  as  the  personal  estate,  and 
can  be  enforced;  but  when  undertaking  to  deprive  the  heir  ia 
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this  state  of  the  inheritance  by  such  a  proceeding,  you  permit, 
by  indirection,  the  law  of  another  state  to  control  or  determino 
the  laws  of  descent  in  subjecting  the  realty,  not  by  reason  of 
any  express  contract,  but  because  of  the  rights  of  a  party 
created  by  the  statute  of  another  state,  springing  solely  from 
the  marital  relation.  If  personal  estate,  the  judgment  might 
Oe  enforced,  because  that  passes  by  the  law  of  the  domicile, 
and  the  courts  of  this  state,  if  called  on,  would  consult  the 
Ohio  statutes  and  the  decisions  of  the  courts  of  that  state  in 
determining  the  rights  of  the  parties. 

The  case  of  Mitchell  v.  Word,  64  Ga.  208,  does  not  sustain 
the  views  of  counsel  for  the  appellee  or  the  judgment  below. 

In  that  case  the  intestate  died  in  Florida,  owning  real  and 
personal  estate  in  Georgia.  The  widow  removed  from  Florida 
to  Georgia  after  the  husband's  death,  and  brought  suit  in  the 
latter  state  for  her  year's  support.  The  court  entertained  the 
action,  and  adjudged  that  the  law  of  Florida  as  to  the  amount 
she  was  entitled  for  her  support  must  control.  This  was  the 
only  question  involved,  and  in  the  bill  filed  by  the  widow,  she 
insisted  only  that  the  intestate  having  been  domiciled  in 
Florida  at  the  time  of  his  death,  the  personal  estate  of  the 
intestate  in  Georgia  must  be  administered  according  to  the 
laws  of  Florida;  that  is,  the  mode  of  distribution  must  follow 
the  law  of  the  domicile.  The  judgment  in  the  state  of  Ohio 
<ioes  not  prevent  an  inquiry  as  to  the  jurisdiction  of  the  court 
rendering  it,  either  as  to  the  person  or  the  subject-matter  de- 
termined by  it.  If  the  subject-matter  is  real  estate,  a  judg- 
ment of  the  forum  rei  sitae  affecting  the  right  and  title  is  to 
be  held  of  universal  obligation,  says  Story,  and,  on  the  other 
hand,  a  judgment  of  a  foreign  country  in  regard  to  it  will  be 
held  of  no  obligation:  Story's  Conflict  of  Laws,  494. 

The  judgment  of  the  probate  court  in  the  present  case  is 
but  a  declaration  of  the  statute  of  Ohio  as  to  what  the  widow 
shall  be  entitled  to  for  her  year's  support  after  the  death  of 
her  husband,  and  is  valid  and  binding,  because  the  law  of  the 
domicile  determines  that  question;  and  so  would  a  judgment 
determining  the  mode  of  descent  and  distribution,  except  as 
to  realty  outside  of  the  jurisdiction.  A  judgment  by  me 
/ourts  of  Ohio  determining  a  course  of  descent  affecting  land 
in  Kentucky  different  from  the  law  of  this  state  would  be  a 
nullity,  and  so  of  a  judgment  determining  the  existence  of  a 
lien  on  realty  here  for  the  purpose  of  satisfying  the  claim  of 
the  widow  for  her  share  in  the  distribution  or  for  her  yearly 
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Bupport.  The  claim,  whether  called  a  debt  or  connected  with 
the  expense  of  administration,  is  derived  alone  from  the  fact 
that  she  is  the  widow  of  the  intestate.  The  statute  gives  it  to 
her  as  it  does  an  interest  in  the  distribution  of  the  personal 
estate  or  in  the  realty.  It  all  springs  from  the  marriage  rela- 
tion, and  the  law  of  the  domicile  of  the  husband  regulates 
the  interest  of  the  wife  in  the  personal  estate  left  by  him,  and 
also  of  the  real  estate,  unless  located  in  a  different  jurisdic- 
tion. To  say  that  the  law  of  the  domicile  may  make  the  heir 
liable  to  the  extent  of  the  real  estate  descended,  located  in  a 
different  state,  to  satisfy  what  the  widow  has  failed  to  get  in 
the  distribution  or  for  her  support  for  one  year  or  longer, 
would,  in  effect,  subject  the  manner  of  inheritance  to  the  law 
of  another  forum  than  that  in  which  the  realty  is  located. 

Here  the  chancellor  is  asked  to  enforce  this  claim  of  four 
thousand  dollars  against  the  land  in  the  possession  of  the 
heir  at  law,  and  then  to  give  to  the  widow  or  leaving  her  en- 
titled to  dower  in  the  remainder.  This  was  not  a  debt  against 
the  husband  or  created  by  him,  and  is  enforced  because  inci- 
dental to  the  marriage  contract.  Her  right  to  one  half  the 
real  estate  left  by  her  husband  (if  such  was  the  law  of  the 
domicile)  should  be  enforced  in  Kentucky  for  the  same  reason. 

Encumbrances  created  by  the  statute  of  another  state,  from 
motives  of  public  policy  only,  on  the  estate  of  the  husband,  for 
the  protection  and  support  of  the  widow  after  his  death,  will 
not  be  enforced  in  this  state,  as  against  the  heir,  by  subjecting 
the  real  estate  descended  to  its  payment.  It  is  not  only  con- 
trary to  the  policy  of  this  state,  but,  if  enforced,  must  take 
from  the  heir  his  rightful  inheritance. 

Judgment  reversed,  and  the  cause  remanded,  with  directions 
to  dismiss  the  petition. 

-Judgment  of  Another  State  may  be  Impeached  for  Want  of  Juris- 
diction of  the  person  or  subject-matter:  Jones  v.  Jones,  2  Am.  St.  Rep.  447;. 
Eaton  V.  Hasty,  29  Am.  Rep.  365;  Litmoich  v.  Litowkh,  27  Id.  145;  Hood  v. 
State,  26  Id.  21,  note  27;  Marx  v.  Fore^  11  Id.  432,  note  435,  where  other 
cases  in  that  series  are  collected;  Latimer  v.  Union  Pac.  It'y,  97  Am.  Dec. 
378,  note  381,  where  other  cases  in  that  series  are  collected. 

Judgment  does  not  Bind  Those  not  Parties:  See  Hill  v.  Stevenson,  18- 
Am.  Rep.  231 ;  Le  Roy  v.  Rogers,  89  Am.  Dec.  88,  note  93,  where  other  cases 
in  that  series  are  collected.  To  the  same  effect  is  the  case  of  Simpson  v. 
Cureton,  97  N.  C.  112. 

State  will  not  Suffer  Laws  of  Another  State  to  Interfere  with- 
ITS  Own:  Smith  v.  McAtee,  92  Am.  Dec.  641;  Roche  v.  Washington,  81  Id.  370, 
note  382;  Kanaga  v.  Taylor,  70  Id.  62,  note  66,  where  other  cases  in  that 
series  are  collected. 
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Objection  that  Plbadino  should  have  been  More  Specific  Comes  Too 
Late,  after  an  issue  has  been  formed  upon  the  general  averments  of  a 
petition  or  counterclaim,  and  a  verdict  or  judgment  has  been  rendered. 

Paktner  may  Maintain  Action  against  his  Copartner  for  Dam- 
ages arising  from  an  injury  caused  to  the  business  of  the  firm  by  tho 
dishonest  practices  of  such  copartner.  And  in  an  action  upon  a  prom- 
issory note  executed  for  the  purchase  price  of  an  interest  in  a  partner- 
ship, the  defendant  may  set  up  as  a  counterclaim  damages  to  the  firm's 
business  resulting  from  the  dishonest  practices  of  the  payee  of  such  note, 
who  continued  to  be  a  member  of  the  firm,  although  the  wrong  may  bo 
connected  with  a  partnership  transaction. 

Action  on  a  promissory  note.     The  opinion  states  the  case. 
William  Lindsay  and  T.  F.  Hallam,  for  the  appellant. 
O^IIara  and  Bryan,  for  the  appellee. 

Pryor,  J.  In  the  year  1873  the  appellant,  Boughner, 
Holmes,  and  Chalfant  were  engaged  in  the  business  of  sell- 
ing tobacco  at  one  of  the  warehouses  in  Cincinnati,  and  on 
the  first  day  of  April  of  that  year  the  appellee,  Black,  pur- 
chased of  Boughner  and  Holmes  an  interest  of  one  sixth  in 
the  property  and  assets  of  the  firm  for  the  sura  of  $5,531.73, 
and  at  the  same  time  purchased  an  interest  in  the  good-will 
of  the  firm,  for  which  he  agreed  to  pay  $2,500,  and  all  his 
profits  on  his  share  for  one  year  exceeding  $2,500. 

Boughner  assigned  his  interest  in  these  notes  to  his  brother 
William,  who  instituted  a  suit  at  law  against  Black,  seeking 
to  recover  the  amount  to  which  his  brother  was  entitled,  and 
making  his  copartners  defendants  as  well  as  the  obligor, 
Black. 

The  appellee.  Black,  made  several  defenses  to  the  notes. 
He  alleges  that  the  larger  note  was  procured  by  the  fraud- 
ulent misrepresentations  of  the  appellant  as  to  the  value  and 
extent  of  the  assets;  further,  that  by  the  fraudulent  acts  of 
the  appellant  in  conducting  the  business  of  the  firm,  that  were 
unknown  to  all  the  partners,  both  before  and  after  the  date  of 
his  purchase,  the  patrons  of  the  firm  refused  to  sell  tobacco  at 
their  warehouse,  and  the  buyers  to  make  purchases  at  their 
auction  sales;  in  fact,  it  is  alleged  that  the  business  of  the 
firm  was  entirely  destroyed.  The  appellee  claims  damages 
to  an  amount  exceeding  the  sum  claimed  by  the  appellant, 
and  on  the  final  hearing,  the  appellant  obtained  a  judgment 
for  $315. 
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It  is  maintained  by  the  appellant  that  the  statements  found 
in  the  answer  and  counterclaim  of  the  appellee  are  but  legal 
conclusions,  and  no  substantial  fact  alleged  requiring  a  replj 
or  constituting  a  defense. 

There  was  no  demurrer  to  the  answer,  and  the  case  was 
transferred  to  a  court  of  equity  without  objection. 

After  admitting  the  execution  of  the  notes  and  the  consid- 
eration upon  which  they  were  based,  and  the  large  business 
done  and  profits  realized  by  the  firm,  it  is  alleged  "that  at  and 
before  the  date  of  the  purchase  of  said  good-will,  the  said 
Boughner,  and  a  certain  L.  F.  Anderson,  who  was  then  and 
had  been  for  some  time  in  the  service  of  the  firm,  were  un- 
known to  the  defendant,  carrying  on  certain  fraudulent  trans- 
actions in  the  name  of  fictitious  parties,  in  which  they  cheated 
and  defrauded  the  customers  and  partners  of  said  firm  by 
fraudulently  and  surreptitiously  changing  the  marks  and 
brands  upon  the  packages  containing  tobacco  intrusted  to  said 
.firm  for  sale,  and  making  false  and  fraudulent  entries  of 
sales  of  said  tobacco,  and  making  false  and  fraudulent  reports 
and  accounts  of  sales  of  said  tobacco  to  the  owners  thereof, 
and  that  said  false  and  fraudulent  practices  were  continued 
after  the  sale  to  the  appellee  without  his  knowledge  or  consent; 
that  his  frauds  were  discovered,  and  the  reputation  of  the  firm 
and  the  good-will  was  entirely  destroyed  and  rendered  wholly 
valueless  to  the  defendant,  and  said  firm  rendered  unable  to 
do  any  business  at  their  warehouse  for  a  long  time,"  etc. 

That  this  answer  should  have  been  more  specific  in  its  aver- 
ments is  unquestioned;  but  the  appellant,  instead  of  requiring 
the  appellee  to  cure  the  defect,  either  by  motion  or  otherwise, 
filed  a  reply  to  the  answer,  in  which  each  and  every  allegation 
of  fraud  is  denied,  and  the  case  referred  to  the  commissioner 
for  proof  upon  the  issues  made. 

-It  is  too  late,  after  an  issue  is  formed  upon  such  general 
averments,  and  a  verdict  or  judgment  rendered,  to  raise  the 
question  for  the  first  time  that  the  charges  should  have  been 
more  specific.  The  attention  of  the  appellant  was  called  to  the 
nature  of  the  defense,  that  if  defective  was  only  the  subject  of 
special  demurrer,  that  could  have  been  made  the  foundation 
for  a  rule  against  the  pleader  to  make  his  statements  more 
certain  that  an  answer  might  be  filed. 

The  fraud  practiced  by  Boughner  and  the  principal  clerk 
in  the  warehouse  is  clearly  shown.  They  were  engaged  not 
only  in  selling  the  tobacco  for  their  customers,  which  was  the 
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legitimate  business  of  the  firm,  but  they  were  also  engaged  in 
purchasing  the  tobacco  sent  them  for  sale  under  the  fictitious 
name  of  E.  G.  Priiuc.  When  there  was  tobacco  on  the  brakes 
that  sold  for  more  than  the  tobacco  they  had  purchased,  they 
would  substitute  one  of  their  own  hogsheads  of  an  inferior 
quality  for  the  good  tobacco,  changing  the  numbers  and  the- 
hogsheads,  and  were  practicing  a  system  of  frauds  upon  their 
customers  that,  when  discovered,  destroyed  the  business  of  the 
firm,  and  must  have  caused  great  pecuniary  loss.  Tliis  house 
was  known  as  the  Planters'  Warehouse,  and  the  other  ware- 
houses, in  order  to  preserve  the  integrity  of  the  trade  in  that 
city,  caused  the  doors  of  the  house  to  be  closed,  and  the  buyers 
refused  longer  to  have  business  transactions  with  the  firm, 
while  all  the  partners  but  Boughner  seem  to  have  retained  the 
confidence  of  the  trade,  and  were  njen  of  a  high  order  of 
integrity;  but  his  conduct  wrecked  the  firm  in  a  financial  and 
business  point  of  view. 

The  fraud  of  the  partner,  who  is  asserting  his  right  to  re- 
cover the  amount  of  these  notes  to  the  extent  of  his  interest, 
being  clearly  established,  it  is  urged  by  counsel  that  the  dam- 
ages to  the  good-will  of  the  firm  are  too  remote  to  be  made  tho 
basis  of  an  action.  It  is  conceded  that  a  dissolution  of  the 
firm  may  be  had,  and  the  partner  in  default  made  liable  for 
money  or  property  actually  lost  by  his  dishonesty,  and  for  any 
moneys  the  firm  may  have  been  compelled  to  pay  on  account 
of  the  fraud,  but  that  no  action  for  damages  against  the  part- 
ner, resulting  in  an  injury  to  the  business  of  the  firm  by  rea- 
son of  his  dishonest  conduct,  can  be  ujaintained. 

The  attention  of  the  court  has  not  been  called  to  any  au- 
thority bearing  on  this  question  by  counsel  on  either  side;  still 
it  seems  to  us  that  the  mere  fact  of  the  appellee  being  a  part- 
ner with  the  appellant  in  the  business  in  which  this  fiaud  was 
practiced  will  not  prevent  such  a  defense  as  is  "relied  on  to  de- 
feat the  recovery  in  this  case.  Both  notes  were  executed  for 
an  interest  in  the  partnership,  and  that  interest  has  been 
made  worthless  by  the  fraudulent  conduct  of  the  partner 
making  the  sale,  and  who  is  now  seeking  through  his  assignee 
to  recover  the  purchase-money.  That  a  partner  can  i>e  made 
liable  to  his  copartner  for  an  error  of  judgment  in  th<f  conduct- 
of  the  partnership  business,  or  because  ins  uianagement  or 
control  of  the  business  has  resulted  in  loss,  is  not  contended 
for  by  counsel  of  the  appellee,  nor  is  it  a  question  involved  iu 
this  case. 
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The  fraud  of  the  partner  in  selling  out  an  interest  in  the 
partnership  that  was  seemingly  prosperous  at  and  before  the 
eale,  and  would  have  so  continued  but  for  the  hidden  frauds 
that  were  being  then  and  after  the  sale  practiced  by  him  on  his 
patrons,  is  offered  as  a  defense  to  the  recovery  of  the  purchase- 
money  notes  by  the  vendee,  who  knew  nothing  of  the  fraud 
that,  when  developed,  resulted  in  the  financial  ruin  of  the 
firm  and  the  total  destruction  of  its  business.  Scarcely  an 
effort  has  been  made  to  disprove  the  fraudulent  conduct  of 
Boughner,  and  if  no  precedent  can  be  found  where  such  a  de- 
fense has  been  successfully  interposed,  it  is  not  too  late  to 
establish  one,  making  the  party  practicing  the  fraud  respon- 
sible in  damages  for  the  wrong,  although  it  may  originate 
from  or  be  connected  with  a  partnership  transaction. 

The  consideration  money  from  the  one  to  the  other  in  this 
case  has  failed,  and,  if  not  wholly  lost,  the  incoming  partner, 
who  has  been  seduced  in  making  his  purchase  without  any 
knowledge  or  means  of  knowing  the  fraud  that  was  being 
practiced,  that  must  necessarily  result  in  the  ruin  of  the  firm, 
should  not  be  compelled  to  pay  to  the  extent  of  the  consider- 
ation received,  if  the  damages  sustained  exceed  the  amount  he 
agreed  to  pay. 

Mr.  Lindley,  in  his  work  on  partnership,  says:  — 

*'If  a  person  receives  a  premium  for  taking  another  into 
partnership,  which  is  to  endure  for  a  certain  time,  and  then 
himself  does  anything  which  determines  the  partnership  be- 
fore that  time  has  elapsed,  he  may  be  fairly  considered  as 
having  precluded  himself  from  insisting  on  his  strict  right  to 
retain  or  be  paid  his  whole  premium":  1  Lindley  on  Partner- 
ship, 73. 

The  doctrine  of  the  text  applies  to  a  case  where  there  is  no 
fraud  or  misconduct  on  the  part  of  the  partner  selling  an  in- 
terest, and  certainly  where  such  fraud  has  been  practiced  as 
is  developed  here  the  party  injured  must  have  a  remedy. 

"If  a  person  has  been  deluded  into  becoming  a  partner  by 
false  and  fraudulent  representations,  and  has  paid  a  premium, 
he  may  take  one  of  two  courses,  viz.,  either  abide  by  the  con- 
tract, and  claim  compensation  for  the  loss  occasioned  by  the 
fraud,  which  he  may  do  in  taking  the  partnership  accounts, 
or  he  may  disafiirm  the  contract,  and  entitle  himself  to  the 
whole  of  the  money  he  has  paid":  1  Lindley  on  Partner- 
ship, 72. 

AM.  St.  Eep.,  Vol.  IV. —12 
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In  this  case  the  partnership  is  asked  to  be  settled,  and  a 
report  of  settlement  made  by  the  commissioner. 

The  appellant  was  entitled  to  only  one  half  of  the  proceeds 
of  the  two  notes  by  the  terms  of  his  sale.  The  appellee  paid 
off  the  purchase-money  note,  executed  for  the  good-will  of  the 
firm,  and  his  damages,  by  reason  of  the  fraudulent  conduct 
of  the  copartner,  greatly  exceed  the  amount  which  appellee 
might  be  owing  upon  a  settlement  of  the  partnership  accounts. 

In  the  year  ending  in  January,  1874,  the  house  had  sold 
seven  or  eight  thousand  hogsheads  of  tobacco,  and  was  pros- 
perous in  its  business,  having  through  its  agents  worked  up 
an  excellent  trade  in  the  states  of  Ohio  and  Kentucky.  Their 
agents  declined  to  send  tobacco  to  their  warehouse  when  the 
fraud  was  developed,  and  the  buyers  began  to  make  reclama- 
tions in  money  by  reason  of  the  fraudulent  conduct  of  Bough- 
ner.  Their  trade  extended  to  all  the  tobacco  districts  in  both 
Kentucky  and  Ohio  contiguous  to  Cincinnati,  all  of  which 
was  lost  by  the  firm  ceasing  to  do  business,  and  the  expulsion 
of  Boughner  from  the  tobacco  association.  The  fact  that  the 
other  partners  resumed  business  in  a  short  time  did  not  lessen 
the  damages  sustained.  They  had  to  build  up  a  new  trade, 
and  give  to  the  house  a  reputation  for  commercial  integrity  of 
which  it  had  been  deprived  by  the  gross  frauds  of  Boughner, 
before  it  could  compete  with  similar  warehouses  in  the  city. 

Without  discussing  or  determining  the  question  raised  as  to 
the  representations  alleged  to  have  been  made  by  Boughner 
as  to  the  value  of  the  assets  at  the  time  of  the  sale  to  the  ap- 
pellee, we  are  satisfied  the  damages  resulting  to  him  directly 
from  the  conduct  and  acts  of  Boughner  will  more  than  exceed 
the  interest  of  the  latter  in  the  notes  in  controversy. 

The  judgment  below  is  therefore  afiirmed. 


Actions  between  Partners:  See  Course  v.  Prince,  12  Am.  Dec.  649, 
note,  where  this  subject  ia  discussed;  Bruce  v.  Hastings,  98  Id.  692.  not* 
695,  collecting  other  cases  in  that  series. 
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Miller  v,  Craig. 

[83  Kentucky,  623.J 
JEqihtt  will  Relieve  against  Mistake  in  Quantity  op  Land  Sold  at 
Judicial  Sale,  where  the  mistake  is  such  that  relief  would  have  been 
granted  had  the  sale  been  a  private  one.  And  where,  at  a  judicial  sale 
of  laud  for  the  payment  of  the  debts  of  a  decedent,  a  tract  of  land  sup- 
posed to  contain  but  forty  acres,  when  in  fact  it  contained  one  hundred 
and  twenty-eight  acres,  is  sold,  the  heirs  of  the  decedent,  all  the  debts 
having  been  paid,  may  recover  from  the  purchaser  the  excess  of  eighty- 
eight  acres,  he  being  allowed  to  elect  on  which  side  he  will  have  forty 
acres  laid  oflF  to  him,  or  to  take  the  whole  tract,  paying  for  the  excess  at 
the  rate  of  his  bid. 

Petition  in  equity.    The  opinion  states  the  case. 
Rountree  and  Lisle,  for  the  appellants. 
Finley  Shuck,  for  the  appellee. 

Lewis,  J.  Appellants  brought  this  action  to  recover  of  ap- 
pellee eighty-eight  acres  of  land,  an  alleged  surplus  or  excess 
of  a  tract  purchased  by  appellee  at  a  judicial  sale,  which  was 
«upposed  to  contain  but  forty  acres,  or  to  compel  him  to  pay 
therefor  at  the  rate  of  two  dollars  per  acre,  the  price  bid  by 
him. 

It  seems  that  in  an  action  to  settle  the  estate  of  Jane  P. 
^lassengale,  deceased,  all  her  real  estate  was  adjudged  to  be 
«old,  and  the  balance  of  the  proceeds,  after  payment  of  debts, 
paid  over  to  appellants,  who  are  her  heirs  at  law. 

The  lands  were,  previous  to  the  sale,  which  took  place  in 
1878,  surveyed  and  laid  off  into  lots,  and  the  lot  purchased 
by  appellee  was  reported  by  the  surveyor  to  contain  forty 
iicres;  but  he  did  not  survey  the  entire  boundary  for  want  of 
title  papers,  although  it  is  described  in  the  report  as  if  sur- 
veyed. 

Tlie  testimony  of  the  witnesses  who  were  present  at  the  sale 
is  somewhat  conflicting  as  to  whether  the  lot  in  question  was 
bid  for  and  purchased  by  appellee  in  gross  or  by  the  acre;  but 
the  commissioner  who  made  the  sale  stated  in  his  report  that 
appellee  became  the  purchaser  of  the  forty-acre  tract  of  knob 
land  at  his  bid,  eighty  dollars,  for  which  he  gave  bond. 

The  report  of  the  sale  was  subsequently  confirmed,  but  the 
purchase-money  was  not  fully  paid  by  appellee,  nor  the  com- 
missioner's deed  made  to  him  until  1881,  however,  before  this 
action  was  commenced. 

It  seems  that  in  1879,  after  the  confirmation  of  the  sale. 
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but  before  the  deed  was  made,  appellants  caused  the  lot  to  be 
again  surveyed,  and  ofTered  to  lay  off  to  appellee  forty  acres 
thereof;  but  he  refused  to  accept  less  than  the  entire  ])Oundary, 
as  shown  b}'  the  report  of  survey  made  under  order  of  court, 
and  by  the  commissioner's  deed. 

Though  the  survey  made  at  the  instance  of  appellants  is- 
Bomewhat  imperfect,  and  the  evidence  of  the  surveyor  in  this 
case  does  not  make  it  entirely  satisfactory  that  there  is  as 
much  as  one  hundred  and  twenty-eight  acres  in  the  lot,  which; 
would  make  an  excess  of  eighty-eight  acres,  we  are  convinced 
that  appellant  has  gotten  nearly  three  times  as  much  land  as- 
the  report  of  the  surveyor  showed  there  was  in  the  tract,  and- 
as  appellants  were  led  to  believe  at  the  time  of  the  sale  there 
was. 

In  our  opinion  it  does  not  make  any  difference  whether  the 
lot  was  sold  by  the  acre  or  in  gross.  It  is  clear  that  it  was- 
Bold  under  a  mistake  by  appellants,  as  well  as  by  the  surveyor 
who  reported  to  court  as  to  the  quantity  contained  in  the 
boundary,  for  it  is  preposterous  to  suppose  that  appellants 
would  have  knowingly  consented  to  a  sale  of  the  lot  as  con- 
taining forty  acres  only,  when  it  contained  in  fact  nearly  one 
hundred  and  twenty-eight. 

The  mistake  is  so  gross  and  palpable  that  the  chancellor 
would  not  hesitate  to  grant  relief  if  it  had  been  a  private  sale; 
for,  in  the  language  of  this  court,  the  excess  of  land  is  beyond 
the  range  of  ordinary  contingency;  in  fact,  relief  has  been 
granted  where  the  excess  has  been  very  much  less  than  ap- 
pears in  this  case. 

If  grounds  exist  which  would  authorize  the  interposition  of 
a  court  of  equity  in  case  of  a  private  sale,  we  perceive  no 
sufficient  reason  for  withholding  relief,  because  the  mistake 
occurred  and  the  unconscientious  advantage  was  ootained  by 
appellee  at  a  judicial  sale. 

The  case  of  Dawson  v.  Goodwin,  15  B.  Mon.  439,  was  where 
Goodwin  purchased  at  a  decretal  Bale  a  tract  of  land  estimated 
and  sold  as  containing  1G7  acres,  which  was  afterwards  ascer- 
tained to  contain  198  acres.  The  sale  was  made  to  satisfy 
liens  which  Goodwin  and  Dawson  each  held  on  tlie  land;  but 
the  proceeds  being  sufiicient  to  satisfy  the  one  of  the  former 
which  was  superior,  the  latter  brought  an  action  to  subject  the 
surplus  to  satisfy  his  debt,  or  the  remainder  of  it  not  satisfied 
by  the  first  sale.  The  land  was  purchased  as  a  tract  contain- 
ing 1G7  acres,  which  the  title  papers  showed  to  be  the  quantity^ 
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and  was  purchased  in  gross,  and  not  by  the  acre.  Neverthe- 
less, this  court  held  the  surplus  of  only  twenty-nine  acres  sub- 
ject, saying:  "  We  are  not  able  to  perceive  any  good  reason 
why  a  sale,  made  as  this  was  at  public  auction  by  a  commis- 
eionor  of  court  under  a  decree,  should  make  a  difference  in  the 
rights  of  the  parties  to  indemnity  for  an  innocent  mistake  in 
regard  to  quantity.  If  there  be  a  surplus  sufficiently  large  to 
call  for  the  interposition  of  the  chancellor  in  a  private  sale,  we 
think  his  aid  should  be  equally  extended  to  the  injured  party 
in  case  of  a  public  sale  made  by  his  order." 

And  in  the  case  of  Cosby  v.  WicJcliffe,  12  B.  Mon.  202,  it  was 
•held  that  the  chancellor  had  the  right,  in  another  action,  to 
-correct  a  mistake  made  in  the  report  of  a  commissioner  as  to 
the  quantity  of  the  debtor's  interest  in  land  sold  under  a  de- 
cree in  a  former  action. 

We  do  not  think  that  it  at  all  violates  the  rule  adopted  for 
securing  certainty  and  stability  in  judicial  sales  of  land,  to 
afford  relief  in  a  subsequent  action  from  fraud  or  mistake  oc- 
curring in  such  sales.  In  fact,  such  sales  derive  their  sanctity 
from  their  supposed  fairness  and  regularity,  and  it  is  just  as 
important  and  obligatory  upon  the  chancellor  to  afford  relief 
against  fraud  or  mistake  committed  in  them,  when  wrong  and 
injury  has  been  done,  as  it  is  in  case  of  private  sales. 

In  this  case,  it  seems  all  the  debts  against  the  estate  of  the 
decedent  have  been  paid,  and  appellants,  as  heirs  at  law,  are 
entitled  to  the  surplus  of  land. 

The  lower  court  ought  to  have  rendered  judgment  giving  to 
appellee  the  right  to  elect  on  which  side  of  the  tract  ho  will 
have  forty  acres  laid  off,  or  to  take  the  whole  tract,  paying  at 
the  rate  of  two  dollars  per  acre  for  the  excess;  and  with  a  view 
to  ascertain  the  quantity  of  excess,  an  accurate  survey  should, 
if  necessary,  be  made. 

The  judgment  is  reversed,  and  cause  remanded  for  proceed- 
iings  consistent  with  this  opinion. 


Mlstake  Relievable  against  in  Equity:  See  AUen  v.  Elder,  2  Am.  St. 
Rep.  63,  note  GO,  collecting  other  cases  in  these  series. 

Mistake  ix  Quantity  of  Land,  when  Relieved  against:  See  Paine  v. 
Upton,  41  Am.  Rep.  371;  Baltimore  P.  B.  <i:  L.  Society  v.  Smith,  39  Id.  374; 
note  to  Burns  v.  Hamilton,  70  Am.  Dec.  584,  where  this  subject  is  discussed, 
in  relation  to  judicial  sales;  Jenha  v.  Fritz,  42  Id.  227;  Gillespie  v.  Moon,  7  Id. 
559;  Fiaher  v.  May,  5  Id.  626. 
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Maguiar  V.  Henry. 
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Constitutional  Law.  — The  legislature  cannot  deprive  a  defendant  of  a- 
vested  right  to  an  existing  material  defense.  It  may,  by  a  subsequent 
statute,  cure  a  mere  irregularity  in  a  proceeding,  if  it  could  have  dis- 
pensed with  it  by  a  prior  statute;  but  it  has  no  power,  by  a  subsequent 
curative  statute,  to  remedy  a  jurisdictional  defect,  or  one  which  goes  to 
the  substance  of  a  vested  right. 

Tax  Deed  cannot  be  Declared  by  Statute  to  be  CoNCLusn'E  as  to  mat- 
ters essential  to  jurisdiction. 

Remedial  or  Curative  Statute  may  Shift  Burden  of  Proof  from  the 
plaintiflF  to  the  defendant,  provided  it  does  not  disturb  a  vested  right; 
but  the  changing  of  the  burden  of  proof  does  not  relieve  the  plaintiff  of 
the  necessity  of  alleging  in  his  petition  so  much  as  is  necessary  to  show 
a  right  in  him. 

Plaintiff  in  Action  to  Recover  Land  under  Tax  Deed  must  Allegb 
Facts  showing  that  the  preliminary  steps  necessary  to  create  an  enforce- 
able tax  demand  were  taken.  It  is  not  sufficient  for  him  to  allege  merely 
the  sale  and  conveyance  by  the  auditor,  although  the  statute  imposes 
upon  the  defendant  the  burden  of  proving,  in  order  to  defeat  a  recovery 
on  that  ground,  that  the  preliminary  steps  were  not  taken. 

Action  to  recover  land.     The  opinion  states  the  case. 

Helm  Bruce  and  James  P.  Helm,  for  the  appellant. 

M.  A.,  D.  A.,  and  J.  G.  Sachs,  Willoughby  Rodman,  C.  H. 
Gibson,  and  C.  S.  Grubbs,  for  the  appellees. 

Holt,  J.  Section  19  of  what  is  known  as  the  auditor's- 
agent  act,  approved  May  6,  1880,  provides:  — 

"  In  all  suits  and  controversies  involving  the  title  to  land 
claimed  and  held  by  virtue  of  a  deed  executed  by  the  auditor 
for  non-payment  of  taxes  thereon,  the  person  claiming  adverse 
title  to  such  deed  shall  be  required  to  prove,  in  order  to  defeat 
the  title  conveyed  by  such  deed,  either  that  the  land  described 
therein  was  not  subject  to  taxation  at  the  date  of  the  assess- 
ment of  the  tax  for  which  it  was  sold,  or  that  the  taxes,  for  the 
non-payment  of  which  the  land  was  sold,  were  paid  to  the 
proper  officer  within  the  time  limited  by  law  therefor,  or  that 
the  same  has  not  been  assessed  for  the  taxes,  for  the  non-pay- 
ment of  which  it  was  sold,  or  that  the  same  had  been  redeemed' 
pursuant  to  law,  or  that  a  certificate  in  proper  form  had  been 
given  by  the  proper  officer  within  the  time  limited  by  law  for 
paying  taxes,  or  redeeming  from  sales  made  for  the  non-pay- 
ment thereof,  stating  that  no  taxes  were  due,  or  that  the  lands 
were  not  subject  to  redemption;  but  no  person  shall  be  per- 
mitted to  question  the  title  acquired  by  such  auditor's  decd^ 
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without  proving  that  he,  or  the  person  through  whom  he 
claims  title,  had  title  to  the  land  at  the  time  of  the  sale 
thereof  for  non-payment  of  taxes,  or  subsequently,  which  title 
was  acquired  from  the  state." 

The  appellant,  T.  A.  Maguiar,  purchased  the  land  of  the 
appellee,  John  Henry,  at  a  tax  sale  made  under  said  act,  ob- 
tained the  auditor's  deed  to  it,  and  then  brought  this  action 
to  recover  it,  alleging  in  substance  in  his  petition  that  after 
proper  advertisement  it  was  sold  by  the  auditor,  and  conveyed 
by  him  to  the  appellant  as  the  purchaser.  There  is  no  aver- 
ment as  to  an  assessment,  or  the  other  preliminary  steps  lead- 
ing to  a  valid  tax  sale,  save  that  of  advertisement.  A  general 
demurrer  was  sustained  to  the  petition,  and  the  action  dis- 
missed. 

It  is  noticeable  that  the  section  supra  requires  a  defendant 
to  a  suit  upon  a  tax  deed  to  show  a  title  from  the  common- 
wealth before  he  can  deny  the  plaintiff's  right.  It  is  a  general 
rule  that  the  latter  must  recover  upon  the  strength  of  his  own 
title.  Here,  however,  he  does  not  claim  under  a  patent  or  a 
grant  from  the  state  simply,  but  under  a  deed  which  purports 
to  divest  the  defendant  of  and  invest  him  with  the  title,  and 
yet  the  defendant  is  forbidden  to  show  his  right  to  the  prop- 
erty, although  it  may  be  sanctified  by  actual  possession  for  a 
century,  unless  he  can  show  a  grant  from  the  state  to  him  or 
those  through  whom  he  claims  title. 

The  act  imposes  upon  the  owner  of  land,  in  order  to  defeat 
a  tax  title,  the  burden  of  proving  one  of  five  things:  either 
that  the  property  was  not  subject  to  the  tax,  or  that  it  had 
been  paid;  or  that  the  land  had  not  been  assessed,  or  had 
been  redeemed;  or  that  the  oflScer  has  certified  that  no  taxes 
were  due.     It  cuts  off  all  other  defenses. 

Three  serious  questions  are  presented:  1.  Can  the  legisla- 
ture shift  the  burden  of  proof  from  the  tax  claimant  to  the 
owner  in  possession  of  the  property?  2.  If  so,  yet  must  not  the 
plaintiff  allege  in  his  petition  the  facts  essential  to  support  a 
tax  title?  3.  Is  not  the  act  unconstitutional,  —  at  least  so  far 
as  it  undertakes  to  deprive  the  owner  of  material  existing  de- 
fenses ? 

The  laws  for  the  assessment  and  collection  of  taxes  are 
necessarily  summary  in  their  character.  Title  is  divested  by 
€pecial  statute;  but  it  is  stricti  juris,  and  must  be  followed  in 
all  material  respects.  The  tax-payer  is  entitled,  by  "the  law 
of  the  land,"  to  be  heard  before  he  is  condemned.     Magna 
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Charta  gave  him  this  rigbt.  "  No  freeman  shall  be  taken  or 
imprisoned,  or  be  disseised  of  his  freehold,  or  liberties,  or  free 
customs,  or  be  outlawed  or  exiled,  or  any  otherwise  destroyed, 
nor  will  we  pass  upon  him  nor  condemn  him,  but  by  lawful 
judgment  of  his  peers,  or  by  the  law  of  the  land.  We  will  sell 
to  no  man,  we  will  not  deny  or  defer  to  any  man,  either  justice 
or  right." 

The  constitution  of  the  United  States  re-echoes  this  funda- 
mental rule,  BO  early  established,  by  providing  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property,  "without  due 
process  of  law";  while  our  state  constitution  says,  "nor  can 
he  be  deprived  of  his  life,  liberty,  or  property,  unless  by  the 
judgment  of  his  peers  or  the  law  of  the  land." 

The  legislative  power  to  levy  and  collect  taxes  is  not  arbi- 
trary. The  law  cannot  be  so  framed  as  to  prevent  the  citizen 
from  inquiring  through  the  courts  whether  there  has  been  a 
forbidden  assumption  of  legislative  power.  For  instance,  a 
statute  denying  to  him  the  right  in  defense  of  his  property  to 
inquire  whether  a  gross  inequality  of  burden  has  been  imposed, 
or  fraud  practised  in  the  assessment  or  sale  of  his  property, 
would  be  unconstitutional,  because  it  would  deprive  him  of  his 
property  without  a  hearing,  and  without  "  due  process  of  law.'* 

Courts  cannot  thus  be  deprived  of  jurisdiction  by  the  legis- 
lature. 

If  so,  one  co-equal  department  of  the  government  could  at 
once  destroy  the  other. 

Conceding  that  the  burden  of  proof  may  be  shifted  by  a 
legislative  act  from  the  plaintiff  to  the  defendant,  as  we  think 
it  may  as  a  mere  regulation  of  the  remedy,  provided  it  does 
not  conflict  with  a  vested  right,  yet  it  is  questionable  whether 
the  act  now  under  consideration  does  not  go  farther  than  this, 
and  require  a  defendant  to  make  out  a  cause  of  action  for,  or 
a  right  in,  the  plaintiff. 

If  so,  it  cannot  be  sustained,  because  this  would,  in  effect, 
compel  the  court  to  hold  that  a  petition  sets  out  a  cause  of 
action  when  it  does  not.  The  section  of  the  act  under  consid- 
eration, however,  is  clearly  unconstitutional,  because  it  limits 
the  owner  of  the  property  to  certain  defenses,  and  cuts  off 
others  which  may  exist  and  which  are  material. 

It  is  true  that  other  sections  of  the  act  speak  of  the  audi- 
tor's deed  proving  invalid  for  other  causes  than  those  enu- 
merated in  section  19;  but  if  it  be  permissible  under  the  act 
to  show  them,  then  said  section  is  inoperative. 
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"We  think,  however,  that  it  was  the  intention  of  the  legisla- 
ture to  cut  off  the  right  of  the  owner  of  the  property  to  defend 
against  the  sale  upon  any  other  ground  existing  prior  to  it 
than  those  enumerated  in  said  section,  and  this  they  could 
not  do  constitutionally,  because  it  would  deprive  the  defendant 
of  a  vested  right  to  an  existing  material  defense. 

Cooley,  in  his  Constitutional  Limitations,  page  368,  says: 
"  As  to  what  shall  be  evidence  and  who  shall  assume  tho 
burden  of  proof,  its  power  is  unrestricted  so  long  as  its  rules 
are  impartial  and  uniform;  but  it  has  no  power  to  establish 
rules  which,  under  pretense  of  regulating  evidence,  altogether 
precludes  a  party  from  exhibiting  his  rights.  A  statute 
making  a  tax  deed  conclusive  evidence  of  a  complete  title,  and 
precluding  the  original  owner  from  showing  its  invalidity, 
would  therefore  be  void,  as  not  a  law  regulating  evidence, 
but  an  unconstitutional  confiscation  of  property."  See  Kin' 
non  V.  Pope,  1  Gilm.  431;  Standenman  v.  Brown,  48  Ala.  G99. 
The  legislature  may,  by  a  subsequent  statute,  cure  a  mere 
irregularity  in  a  proceeding  if  it  could  have  dispensed  with  it 
by  a  prior  statute.  If  it  could  have  been  made  immaterial  at 
the  outset,  it  may  be  made  so  by  a  subsequent  law. 

But  the  legislature  has  no  power,  by  a  subsequent  curative 
«tatute,  to  remedy  a  jurisdictional  defect,  or  o.ie  which  goes 
to  the  substance  of  a  vested  right,  and  thus  cut  off  a  vested 
defense  by  the  usurpation  of  judicial  power.  To  do  so  vrouki 
be  to  condemn  without  hearing,  and  to  refuse  a  party  an 
existing  material  right. 

A  tax  deed  can  no  more  be  declared  by  statute  to  be  con- 
clusive as  to  matters  essential  to  jurisdiction  than  the  finding 
of  an  indictment  by  a  grand  jury  could  be  by  legislative  act 
cnade  conclusive  of  the  defendant's  guilt. 

Suppose  that  the  ministerial  officer,  whose  duty  it  is  to  col- 
lect the  tax,  fails  to  advertise  the  property  for  sale,  or  to  sell 
it  at  the  court-house  door,  or  to  sell  it  publicly,  or  was  intcr- 
€sted  in  the  purchase,  or  fraudulently  combines  with  the  pur- 
<;haser  so  as  to  sacrifice  the  property,  is  the  owner  to  bo 
deprived  by  a  curative  statute  of  his  existing  vested  defense 
tipon  these  grounds?  If  so,  then  it  is  ''without  due  process 
of  law,"  and  in  violation  of ''the  law  of  the  land."  We  un- 
hesitatingly conclude  that  the  act  in  question,  so  far  as  it  at- 
tempts to  deprive  the  owner  of  a  then  existing  and  material 
■defense,  is  without  constitutional  warrant,  and  the  deterniina- 
tion  of  this  question  is  necessary,  owing  to  the  conclusion  we 
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have  reached  upon  the  one  which  we  will  now  proceed  to  dis- 
cuss. 

A  remedial  or  curative  statute,  which  merely  changes  the 
rule  of  evidence  or  the  order  of  its  introduction,  and  does  not 
take  away  a  vested  right,  is  valid. 

But  although  the  burden  of  proof  may  be  thereby  changed^ 
this  does  not  relieve  the  plaintiff  from  alleging  so  much  in  his 
petition  as  is  necessary  to  show  a  right  in  him. 

This  rule  does  not  violate  the  one  that  a  party  need  not  by 
his  pleading  anticipate  his  adversary's  defense,  or  allege  what 
he  is  not  required  to  prove,  or  the  facts  which  constitute  a  de- 
fense to  his  own  action.  The  section  of  the  act  in  question 
does  not  require  the  defendant  to  aver  as  well  as  prove  the  de- 
fenses therein  enumerated,  and  some  of  them  are  certainly 
essential  affirmatively  to  the  plaintiff  to  show  a  right  or  cause 
of  action  in  him.  Certain  acts  are  necessary  to  create  an  en- 
forceable tax  demand.  In  this  instance  none  of  the  prelimi- 
nary steps,  as  listing  or  assessment,  leading  to  a  lawful  sale, 
are  alleged. 

It  is  urged,  however,  that  the  law  presumes  official  action  to 
be  correct;  that  this  act  so  declares  by  requiring  the  defend- 
ant to  prove  the  five  defenses  allowed  to  him  by  the  nine- 
teenth section,  and  that  you  need  not  allege  what  you  need 
not  prove. 

The  legislature,  however,  cannot,  under  the  guise  of  regu- 
lating the  remedy,  dispense  with  allegations  by  a  plaintiff 
which  are  necessary  to  show  that  he  has  some  right  when  ho 
asks  a  court  to  pass  upon  it.  It  may,  by  statute,  give  him  tlio 
negative  of  the  issue  as  to  the  proof,  but  it  cannot  require  the 
defendant  to  both  allege  and  show  a  right  in  the  plaintiff,  and 
dispense  with  the  latter,  stating  the  facts  by  pleading,  which 
are  essential  to  the  existence  of  his  right  to  sue,  any  more 
than  it  can  deprive  a  defendant  of  an  existing  substantial  de- 
fense. 

Our  code  of  practice  requires  a  petition  to  state  the  facta 
which  constitute  the  cause  of  action.  The  statement  of  a 
fact  material  to  it  cannot  be  obviated  by  the  statement  of  an- 
other fact  which  raises  a  prima  facie  presumption  of  its  exist- 
ence. The  sale  and  conveyance  b)''  the  auditor  is  but  a  single 
link  in  a  chain  of  facts,  which  must  exist  to  support  a  tax 
title  and  an  action  upon  it.  It  is  urged  that  scarcely  a  single 
tax  title  under  such  a  rule  can  be  maintained;  and  that  it 
will  be  almost  impossible  for  the  state  to  collect  its  revenue. 
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AVe  are,  however,  unwilling  to  suppose  that  its  officers  cannot 
at  least  learn  to  comply  with  the  law  if  they  are  not  now  do- 
ing so;  and  it  is  only  by  the  preservation  of  such  a  rule  that 
the  fundamental  rights  of  the  citizen  can  be  maintained. 

When  a  litigant  claims  rights  under  the  act  of  an  officer,  he 
should  state  the  facts  which  show  that  the  latter  had  a  right 
to  act.  A  tax  deed  results  from  the  exercise  of  a  statutory 
power;  and  if  the  necessary  preliminary  steps  are  not  taken, 
the  power  is  not  created. 

After  a  careful  review  of  the  older  as  well  as  the  later  case» 
in  this  state,  we  do  not  think  that  this  view  is  in  conflict  with 
them;  and  certainly  not  with  the  later  ones;  and  it  is  in  har- 
mony with  the  opinion  of  the  supreme  court  of  the  United 
States,  and  with  those  of  the  courts  of  last  resort  in  nearly 
every  state  in  the  Union. 

Judgment  affirmed. 


Power  of  Leqislatctre  to  Make  Tax  Deeds  Prima  Facte  or  Conclu- 
srvB  Evidence,  or  to  Shut  off  Defenses  thereto.  —  It  is  well  settled  by 
the  authorities  that  the  legislature  does  not  possess  the  power  to  make  or 
declare  tax  deeds  conclusive  evidence  of  compliance  with  those  requirements 
that  are  essential  to  the  exercise  of  the  taxing  power.  A  statute  which  under- 
takes to  make  a  tax  deed  conclusive  evidence  of  a  complete  title,  and  to  pre- 
clude the  owner  of  the  original  title  from  showing  the  invalidity  of  such  deed,  is 
not  a  law  merely  regulating  evidence;  it  is  unconstitutional  confiscation  of 
property:  Cooley  on  Taxation,  2d  ed.,  298,  521 ;  Cooley  on  Constitutional  Limi- 
tations, 4th  ed.,  459;  Blackwell  on  Tax  Titles,  4th  ed.,  83;  Black  on  Tax  Titles, 
sec.  253;  Stoudenmire  v.  Brown,  48  Ala.  G99;  Davis  v.  Miwje,  56  Id.  121;  Oliver 
V.  Robinson,  58  Id.  46;  Steadman  v.  Planters'  Bank,  7  Ark.  424;  Biscoe  v.  Coulter, 
18  Id.  423;  Cairo  d:  F.  R.  R.  v.  Parks,  32  Id.  131;  Wantlan  v.  Wlute,  19  Ind. 
470;  White  v.  Fhjnn,  23  Id.  48;  Allen  v,  Armstrong,  16  Iowa,  508;  Adams  v. 
Beale,  19  Id.  61;  Corbin  v.  Hill,  21  Id.  70;  McCready  v.  Sexton,  29  Id.  356; 
4  Am.  Rei).  214;  Pcnvers  v.  Fuller,  30  Id.  476;  Martin  v.  Cole,  38  Id.  141; 
Immegart  v.  Gorgas,  41  Id.  439;  Reed  v.  Thompson,  58  Id.  455;  State  v. 
Ilerron,  29  La.  Ann.  848;  Quinlon  v.  Rogers,  12  Mich.  1G8;  Groeslech  v. 
Seeley,  13  Id.  329;  Case  v.  Dean,  16  Id.  13;  Virden  v.  Bowers,  55  Miss.  1; 
Dingey  v.  Paxton,  60  Id.  1038;  Abbott  v.  Lindenbower,  42  Mo.  162;  46  Id.  291; 
Ewart  v.  Davis,  76  Id.  129;  Wright  v.  Cradlebaugh,  3  Nev.  341;  Kelly  v. 
Ilerrall,  10  Saw.  161;  20  Fed.  Rep.  364;  Marx  v.  Hanthorn,  12  Saw.  365; 
30  Fed.  Rep.  579.  Judge  Cooley,  in  his  work  on  taxation,  in  discussing  this 
question,  says:  "It  is  not  in  the  power  of  any  American  legislature  to  de- 
prive one  of  his  property  by  making  his  adversary's  claim  to  it,  whatever 
that  claim  may  be,  conclusive  of  its  own  validity.  It  cannot,  tlierefore, 
make  the  tax  deed  conclusive  evidence  of  the  holder's  title  to  the  land,  or 
of  the  jurisdictional  facts  which  would  make  out  title  ":  Cooley  on  Taxation, 
2d  ed.,  521.  No  doubt  there  are  matters  of  a  nou-essential  character  as  to 
which  the  legislature  may  make  a  tax  deed  conclusive.  Thus  it  may  make 
it  conclusive  evidence  of  the  correct  performance  of  all  mere  acts  of  routine, 
and  of  acta  in  which  the  public  rather  than  the  tax-payer  is  specially  con- 
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cerned:  Allen  v.  Armstrong,  16  Iowa,  508;  Ware  v.  Little,  35  Id.  234;  Jefrnf 
V.  Brokmv,  35  Id.  605;  Gould  v.  Thompson,  45  Id.  450;  Shawkr  v.  Jolmson,  52 
Id.  472;  Raley  v.  Guinn,  70  i\Io.  2G3;  Stewart  v.  Cri/sler,  21  Ilun,  2S."3;  J<';t- 
i.vrt.^  V.  McTirjue,  22  Fed.  Rep.  148;  i>/a;-x  v.  Hanthorn,  12  Saw.  3G5;  30  Fed. 
Rep.  579;  Callanan  v.  Hurleij,  93  U.  S.  387.  Deady,  J.,  in  delivering  tlio 
opinion  of  the  court  in  Marx  v.  Hanthorn,  12  Saw.  374,  said:  "The  true  rnlo 
on  the  suhject  seems  to  be  that  the  legislature  may  make  a  tax  deed  conclu- 
sive evidence  of  the  regularity  of  the  prior  proceedings,  as  to  all  non-essen- 
tials or  matters  of  roiitine  which  rest  in  mere  expediency;  acts  which  need 
not  have  been  required  in  the  first  place,  — as  the  afSdavit  of  the  sheriff  to 
t!ie  delinquent  list,  —and  which  the  legislature  may  by  a  curative  act  excuse 
when  omitted.  But  the  owner  of  property  cannot  be  precluded  from  show- 
ing the  invalidity  of  a  tax  deed  thereto  by  proving  the  omission  of  any  act 
essential  to  the  due  assessment  of  the  same,  the  levy  of  a  tax  thereon,  and 
the  sale  thereof  on  that  account.  As  to  the  performance  of  these  acts,  and 
the  facts  necessary  to  constitute  them,  the  deed  can  only  be  made  prima  fade 
evidence."  In  the  case  of  Allen  v.  Ar7nstron(j,  16  Iowa,  513,  Dillon,  J.,  de- 
livering the  opinion  of  the  court,  said:  "If  any  given  step  or  matter  in  the 
exercise  of  the  power  to  tax  (as,  for  example,  the  fact  of  a  levy  by  the  proper 
authority)  is  so  indispensable  that  without  its  performance  no  tax  can  ba 
raised,  then  that  step  or  matter,  whatever  it  may  be,  cannot  be  dispensed 
with,  and  with  respect  to  that  the  owner  cannot  be  concluded  from  showing 
the  truth  by  a  mere  legislative  declaration  to  that  effect."  And  Cole,  J.,  in 
delivering  the  opinion  in  the  case  of  Corhin  v.  Hill,  21  Id.  72,  said:  "The 
tax  warrant  is  a  material  and  fundamental  step  in  the  sale  for  taxes,  and  the 
rightfulness  of  any  sale  must  rest  upon  the  fact  of  such  warrant,  and  it  is 
not  competent  for  the  legislature  to  create  a  presumption  which  shall  over- 
ride the  fact  or  estop  the  party  proving  the  truth. " 

Tax  Deed  may  be  Made  Prima  Facie  Evidence.  —  It  is  well  settled 
that  the  legislature  has  power  to  make  a  tax  deed  prima  facie  evidence  that 
all  the  proceedings  have  been  regular,  and  that  the  purchaser  has  acquired 
under  them  a  good  title.  A  statute  which  declares  a  tax  deed  prima  facie 
evidence  of  these  facts  does  indeed  entirely  change  the  burden  of  proof,  re- 
lieving the  purchaser  thereof,  and  casting  it  upon  the  party  who  undertakes 
to  contest  the  sale.  But  this,  it  is  universally  admitted,  the  legislature  has 
power  to  do.  A  large  majority  of  the  states,  if  not  all  of  them,  have  enacted 
statutes  making  tax  deeds  prima  facie  evidence  of  title  in  the  holder,  and, 
although  such  statutes  have  been  frequently  assailed  in  argument  as  uncon- 
stitutional, their  validity  has  in  all  cases  been  upheld  by  the  courts:  Coolcy  on 
Taxation,  2d  ed.,  519;  Cooley  on  Constitutional  Limitation,  4th  ed.,  458;  Black- 
well  on  Tax  Titles,  4th  ed.,  80;  Black  on  Tax  Titles,  sec.  251;  Pillowy.  Rohertu, 
13  How.  472;  De  Treville  v.  Smalls,  98  U.  S.  517;  Keely  v.  Sanders,  99  Id.  441; 
Sher-y  v.  McKinky,  99  Id.  490;  Callanan  v.  Ilnrley,  93  Id.  387;  Williams  v. 
Kirtland,  13  Wall.  306;  Lamb  v,  Gillett,  G  McLean,  365;  Ihmtiwjton  v.  C  P. 
R.  R.  Co.,  2  Saw.  503;  Marx  v.  Hanthorn,  12  Id.  365;  30  Fed.  Rep.  579; 
Jenkins  v.  McThjue,  22  Fed.  Rep.  148;  Stoudenmire  v.  Brown,  48  Ala.  699; 
Biscoe  V.  Coulter,  18  Ark.  423;  Thweatt  v.  Black,  30  Id.  732;  O'Grady  v.  Bar- 
nishel,  23  Cal.  287;  Brunn  v.  Muri)hy,  29  Id.  326;  Wetherhee  v.  Dunn,  32  Id. 
106;  Moss  v.  Shear,  25  Id.  38;  85  Am.  Dec.  94;  Watson  v.  Atioood,  25  Conn. 
513;  Dickersonv.  Acosta,  15  Fla.  614;  Sams  v.  Kin;/,  18  Id.  557;  Messinijer  v. 
Germain,  1  Gilm.  631;  Millikau  v.  Patterson,  91  Ind.  515;  Lonj  v.  Burnett,  13 
Iowa,  28;  81  Am.  Dec.  420;  Allen  \.  Armstrong,  16  Id.  508;  Clark  v.  CcnuMv, 
•28  Id.  311;  Hurley  v.   Woodruff,  30  Id.  260;  Gcnther  v.  Fuller,  36  Id.  604; 
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Jtohimon  v.  First  Nat.  Bank,  48  Id.  354;  Bullis  v.  Marsh,  5G  Id.  747;  Taylor 
V.  Miles,  5  Kan.  498;  7  Am.  Rep.  558;  Bowman  v.  Cockrill,  6  Id.  311;  Hohson 
V.  Dutton,  9  Id.  477;  Morrill  v.  Dovglass,  17  Id.  291;  Gardenhire  v.  Mifchcll, 
21  Id.  83;  Coco  v.  T/ueman,  25  La.  Auu.  236;  Orono  v.  Veazie,  57  Me.  517; 
5«6fey  V.  SmUli,  2  Mich.  4SG;  Lacey  v.  Z)a??w,  4  Id.  140;  60  Am.  Dec.  524; 
Groesbeck  v.  Seeley,  13  Id.  329;  Baker  v.  A'cZ^cy,  11  Minn.  480;  Browjhtoii  v. 
SJierman,  21  Id.  431;  Madland  v.  Benland,  24  Id.  372;  7?a?/  v.  Murdock,  36 
Miss.  692;  Belcher  v.  Mhoon,  47  Id.  613;  F/rcZera  v.  Bowers,  55  Id.  ];  Ilardie 
V.  Chriaman,  60  Id.  671;  yIWo«  v.  Lindenhower,  42  Mo.  162;  46  Id.  291;  £'io(!j-i 
V.  Z)ai7W,  76  Id.  129;  Hand  v.  i?a/fow,  12  N.  Y.  541;  Johnson  v.  Eiwood,  53  Id. 
531;  Tumeyv.  Yeoman,  14  Ohio,  207;  Stanherry  v.  iSt^/ow,  13  Ohio  St.  571; 
Woodward  v.  fi'Zoaw,  27  Id.  592;  Lee  v.  JedcZo  Coal  Co.,  84  Pa.  St.  74;  Cook  v. 
Penniwjton,  15  S.  C.  185;  McPhailv.  Burns,  42  Tex.  142;  Dclaplainex.  Cook, 
7  Wis.  44;  Lumsden  v.  Cross,  10  Wis.  282;  Stewart  v.  McSweeney,  14  Id.  468; 
Whitney  v.  Marshall,  17  Id.  174;  //a7-<  v.  i'mii/j,  44  Id.  213.  And  if  a  statute 
makes  a  tax  deed  prima  facie  evidence  in  one  state,  it  will  be  prima  facie  evi- 
dence in  other  states:    Watson  \.  Ativood,  25  Conn.  313. 

If  a  tax  deed  recites  facts  outside  of  the  statutory  form,  it  is  not,  as  to 
those  facts,  either  conclusive  or  prima  facie  evidence:  Millikan  v.  Patterson, 
91  Ind.  515. 

Tax  Deed  is  not  even  Prima  Facie  Evidence  of  title  in  the  absence  of 
a  statute  making  it  so:  See  the  note  to  Jackson  v.  Shepard,  17  Am.  Dec.  505, 
where  this  subject  is  discussed  at  length.  See  also  the  following  subsequent 
cases  in  that  series:  Brown  v.  Wright,  42  Am.  Dec.  481;  Lyon  v.  Ihinl,  46  Id. 
216;  Dikeman  v.  Parrish,  47  Id.  455;  Worthing  v.  Webster,  71  Id.  543.  And 
as  no  such  statute  has  ever  been  enacted  in  the  District  of  Columbia,  a  tax 
deed  is  not  there  prima  facie  evidence:  Keefe  v.  Bixtmhall,  3  Mackey,  551.      • 

Statute  Making  Tax  Deed  Prima  Facie  Evidence  is  not  Retroactive, 
and  cannot  make  the  deed  evidence  of  title,  if  it  would  not  have  been  so  at 
the  time  of  the  sale:  Norris  v.  Rnssell,  5  Cal.  249;  Keane  v.  Cannovan,  21  Id. 
291;  Garrett  V.  Wiggin,  1  Scam.  335;  McPhailv.  Burris,  42  Tex.  142;  but  see 
Freeman  v.  T/iayer,  33  Me.  76;  Hickox  v.  Tallman,  38  Barb.  608. 

Laws  Iupairinq  Vested  Rights  are  Unconstitutional:  See  Williams- 
V.  Johnson,  96  Am.  Dec.  613,  note  617,  where  the  cases  in  that  series  are  col- 
lected. 


Shaokleford's  Administrator  v.  Louisville  and- 
Nashville  Railroad  Company. 

[84  Kentucky,  43.1 

Running  Railway  Train  at  Unusual  Rate  of  Speed  is  not  Negli- 
gence as  to  one  who  carelessly  exposes  himself  to  injury  by  voluntarily 
placing  himself  upon  the  track  where  he  has  no  right  to  be.  The  com- 
pany is  not  liable  to  one  who  thus  exposes  himself,  unless  those  in  charge- 
of  the  train  could,  after  discovering  the  danger,  have,  by  the  exercise  of 
proper  care,  avoided  the  injury. 

Failure  of  Railroad  Train  to  Give  Signals  Elsewhere  than  at  Pub- 
lic Places,  or  at  public  crossings,  does  not  constitute  negligence  as  to- 
those  who,  as  trespassers,  may  be  crossing  or  using  the  track. 
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Action  to  recover  damages  for  negligently  killing  the  plain- 
tiff's intestate.     The  opinion  states  the  case. 

D.  H.  Smith,  for  the  appellant. 

William  Lindsay,  for  the  appellee. 

Holt,  J.  In  this  action  by  the  administrator  of  Elizabeth 
Shackleford  against  the  appellee,  the  Louisville  and  Nashville 
Railroad  Company,  to  recover  damages  for  the  killing  of  the 
intestate,  by  being  run  over  by  one  of  its  trains,  through  the 
alleged  willful  neglect  of  those  in  charge  of  it,  the  lower  court, 
at  the  close  of  the  appellant's  testimony,  peremptorily  in- 
structed the  jury  to  find  for  the  appellee. 

This  was  improper  if  the  evidence  tended  in  any  degree  to 
support  a  right  of  recovery.  If,  however,  there  was  an  entiro 
absence  of  negligence  upon  the  part  of  the  appellee,  then  tho 
court's  action  cannot  be  disturbed. 

It  appears  from  the  evidence  that  the  deceased  was  not  in 
the  employ  of  the  company,  but  was  living  at  a  section-houso 
belonging  to  it,  doing  general  housework  for  the  occupant, 
who  was  a  sectiou  boss  of  the  appellee,  and  that  she  had  been 
80  engaged  for  about  a  month.  The  house  was  situated  four- 
teen and  a  half  feet  from  the  track  of  the  railroad,  with  a 
porch  extending  from  it  still  nearer,  and  quite  close  to  tho 
track.  Just  south  of  the  porch,  and  obstructing  to  some  ex- 
tent the  view  from  it  southward  along  the  railroad,  were  a 
well-house  and  a  small  work-house.  In  the  same  direction, 
and  two  hundred  yards  from  the  section-house,  at  a  curve  in 
the  railroad,  is  a  crossing,  which  was  used  by  the  neighbors 
in  going  to  church  and  in  hauling  freight  to  be  loaded  into 
empty  cars,  which  were  sometimes  left  upon  a  switch  which 
was  near  the  section-house.  The  passway  was  not,  however, 
a  public  one,  and  the  owner  of  the  land  was  threatening  to 
sue  those  passing  over  it  for  trespass.  Still  farther  south,  and 
about  a  mile  from  this  crossing,  was  a  county  road.  A  shorfc 
distance  north  of  thc' section-house  was  a  bridge  over  Rolling 
Fork  River,  while  across  the  track  from  thc  house  were  some 
out-buildings  belonging  to  it,  and  the  milk-yard.  There"  was 
no  town  or  station  at  thic  point  upon  the  road.  The  testi- 
mony shows  that  sometimes  the  trains  would  give  a  signal 
when  nearing  the  section-house,  while  at  other  times  they 
would  not  do  so. 

At  about  seven  o'clock  on  the  morning  of  October  7,  1883, 
the  deceased  came  out  of  the  kitchen  door  of  the  section-houso 
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onto  the  porch,  wearing  a  sun-bonnet  and  carrying  a  bucket  in 
■each  hand.  When  she  did  so,  the  engine  of  the  appellee'si 
train  —  which  was  not  a  regular,  but  a  "wild"  one,  and  trans- 
porting a  circus  —  was  but  twenty  or  twenty-five  steps  from  her, 
and  running  at  the  rate  of  from  twenty-five  to  thirty  miles  per 
hour.  She  looked  neither  to  the  right  nor  the  left,  but  upon 
■emerging  from  the  door  started  immediately  to  cross  the  track 
■diagonally  and  toward  the  milk-yard.  This  placed  her  back 
rather  toward  the  train,  which  was  coming  from  the  south,  and 
but  a  mile  or  two  behind  another,  which  had  just  passed,  and 
the  sound  of  which  could  still  be  heard  at  the  section-house. 
The  unfortunate,  and,  as  the  testimony  discloses,  worthy, 
woman  was  struck  by  the  locomotive  and  killed. 

It  is  certain  that  those  in  charge  of  the  train,  after  discov- 
ering her  danger,  if  indeed  they  knew  of  it  at  all  until  she 
was  struck  by  the  engine,  could  not,  by  the  exercise  of  the 
greatest  care,  have  avoided  the  injury. 

It  does  not  appear  that  they  even  knew  of  her  presence 
until  the  moment  of  the  accident;  and  if  they  had  seen  her 
when  she  stepped  from  the  kitchen  door  onto  the  porch,  and 
iiad  then  known  that  she  was  about  to  go  upon  the  track,  they 
could  not  have  saved  her. 

As  a  matter  of  law,  however,  the  appellee  had  the  exclusive 
right  to  the  use  of  the  road  at  that  point;  it  was  not  bound  to 
anticipate  the  presence  there  of  the  deceased;  and  it  could 
only  be  held  liable  if  those  in  charge  of  the  train,  after  discov- 
ering her  danger,  could,  by  the  exercise  of  proper  care,  have 
avoided  the  injury. 

The  testimony  of  the  appellant  shows  that  persons  at  the 
section-house  heard  the  coming  train  when  a  mile  distant;  and 
that  when  the  deceased  was  six  feet  from  the  kitchen  door  she 
could  see  from  four  hundred  and  sixty  to  five  hundred  feet 
southward  along  the  track,  and  still  farther  as  she  ap- 
proached it. 

It  is  urged,  however,  that  the  train  was  running  at  an  un- 
usual rate  of  speed;  that  it  sounded  no  whistle  at  the  county 
road  crossing,  and  gave  no  alarm  at  the  neighborhood  cross- 
ing two  hundred  yards  distant,  or  as  it  approached  the  house; 
and  if  it  had  done  so,  the  deceased  would  have  been  warned 
and  her  life  saved. 

She  was  not  injured,  however,  at  a  place  where  the  public 
had  a  right  to  be,  but  at  a  point  upon  the  track  where  the 
right  of  the  company  was  exclusive,  and  where  a  reckless  use 
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■would  not  necessarily  endanger  the  lives  of  persons,  as  would' 
be  the  case  in  a  town  or  upon  a  public  thoroughfare.  The 
speed  of  the  train  under  such  circumstances  cannot  (onstitute 
neglect  as  to  one  who  voluntarily  places  himself  upon  the- 
track,  and  where  he  has  no  right  to  be,  and  thus  carelessly 
exposes  himself  to  injury. 

Railroad  trains  must  give  the  customary  signals  at  public- 
places  or  public  crossings.  The  failure  to  do  so  is  negligence; 
but  this  is  required  for  the  safety  of  passengers,  trainmen,  and 
the  public  using,  and  who  have  the  right  to  use,  the  track  at 
such  public  ways,  and  not  for  the  purpose  of  protecting  thoso 
who,  as  trespassers,  may  be  crossing  or  using  the  track  else- 
where. 

The  instances  are  numberless  upon  every  railroad  of  persons- 
living  along  it,  and  having  to  and  being  in  the  habit  of  cross- 
ing the  track  to  pass  from  the  dwelling  to  the  out-buildings,  or 
vice  versa;  and  to  require  the  companies  in  all  such  cases  to 
signal  the  approach  of  their  trains,  and  to  presume  and  guard 
against  the  presence  of  persons  upon  the  track,  would  not  only 
be  unreasonable,  but  detrimental  to  public  travel. 

"Whether  any  negligence  whatever  upon  the  part  of  tbo 
appellee  had  been  shown  was  a  question  for  the  determination 
of  the  lower  court;  and,  in  our  opinion,  the  evidence  not  only 
failed  to  establish  it,  but  evidences  such  contributory  neglect 
upon  the  part  of  the  deceased  that  but  for  it  the  unfortunate- 
accident  would  not  have  happened. 

Judgment  affirmed. 


Obligation  of  Railroad  Company  to  Give  Warnino  at  Crossings:. 
See  Pidladelphia  etc.  R.  R.  Co.  v.  Fronk,  1  Am.  St.  Rep.  390,  note  395,  col- 
lecting other  cases  in  these  series. 

Running  Train  at  Unusual  Rate  of  Speed,  whether  Neuucencb 
AS  to  One  on  Track  w-here  He  had  No  Right  to  be-.  See  VicLJ.urj  <t 
M.  R.  R.  Co.  V.  McGowan,  52  Anx.  Rep.  205,  note  208;  Terrf  JJaiUe  .t  /. 
R.  R.  Co.  V.  Oraluirn,  48  Id.  719. 

Liability  ok  Railroad  Company  for  Injury  to  Person  not  Rioiit- 
ruLLY  on  Track:  See  La/ayfUe  etc.  R.  R.  Co.  v.  Utffman,  9*2  Am.  Dec. 
S18,  note  322,  whor«  other  raiea  are  collected. 
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Creighton  V.  Commonwealth. 

[84  Kentdcky,  103.] 
Person  in  Resisting   Unlawful  Arrest  is  not  Justitied  in  Takino 
Life  of  the  trespasser,  unless  it  is  necessary  to  save  his  own  life,  or  to 
save  his  person  from  great  bodily  harm. 

Indictment.    The  opinion  states  the  case. 

A.  H.  Wardf  James  E.  Cantrill,  and  James  F.  Askew,  for  tha 
appellant. 

P.  W.  Hardin,  attorney-general,  for  the  appellee. 

Pryor,  J.  The  case  under  consideration  has  been  hereto- 
fore in  this  court,  and  the  judgment  of  conviction  reversed. 

The  appellant  was  indicted,  tried,  and  convicted  of  man- 
elaughter  for  the  killing  of  Ambrose  Wilson. 

It  is  claimed  by  the  accused  that  Wilson  attempted  to 
arrest  him  for  a  misdemeanor  when  he  was  not  a  peace  officer, 
and  had  no  authority  to  take  charge  of  his  person  or  make 
the  arrest,  and  that  in  the  unlawful  conduct  of  Wilson  origi- 
nated the  altercation  resulting  in  his  death.  This  court  held 
in  the  former  opinion,  83  Ky.  142  [ante,  p.  143],  that  the  de- 
ceased was  not  a  peace  officer,  and  in  attempting  to  make  the 
arrest  was  guilty  of  a  trespass,  and  that  this  fact  should  not 
have  been  excluded  from  the  consideration  of  the  jury. 

On  the  second  trial,  from  which  the  present  appeal  is  prose- 
cuted, a  still  more  interesting  question  is  presented,  and  one 
not  heretofore  determined  by  this  court,  involving  not  only 
the  right  of  the  deceased  to  resist  the  unlawful  arrest,  but  the 
extent  to  which  that  resistance  may  be  carried. 

It  is  maintained  by  counsel  for  the  accused  that  the  liberty 
of  his  client  being  in  peril,  with  the  hand  of  the  trespasser 
tipon  him,  that  in  order  to  prevent  the  illegal  arrest  he  had 
the  right  to  take  the  life  of  Wilson  if  he  had  reasonable 
grounds  to  believe,  and  did  believe,  that  this  was  the  only 
means  of  protecting  his  person  from  the  assault. 

That  the  resistance  may  be  carried  to  the  extent  of  com  • 
plete  and  full  protection,  and  in  order  to  such  a  result,  the 
accused  had  the  right  to  take  the  life  of  the  wrong-doer,  if  it 
could  have  been  prevented  in  no  other  way. 

The  right  of  personal  liberty  is  one  of  the  absolute  rights 
of  every  freeman,  and  any  unlawful  restraint  upon  this  right 
may  be  resisted.  This  doctrine  is  elementary;  but  we  are 
not  disposed  to  sanction  a  principle  that  would  justify  taking 
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human  life  to  prevent  an  unlawful  imprisonment  or  an  u:v 
lawful  seizure  of  the  person. 

A  trespass  upon  the  person  with  an  intent  to  commit  a. 
felony,  or  to  inflict  upon  the  party  assaulted  great  bodily 
harm,  may  be  resisted,  and  to  prevent  the  felony  or  the  in- 
fliction of  great  bodily  harm,  the  life  of  the  wrong-doer  may 
be  taken.  Before  this  can  be  done,  the  party  attacked  or 
assaulted  must  believe,  and  have  reasonable  grounds  for  be- 
lieving, not  that  the  taking  of  human  life  is  necessary  to  pre- 
vent the  arrest,  but  that  it  is  necessary  to  prevent  the  felony 
or  the  great  injury  to  the  person  of  the  accused;  not  the  dis- 
grace or  the  injury  from  the  unlawful  imprisonment,  but  an 
actual  violence  and  bodily  harm. 

The  attempt  to  make  the  arrest  by  laying  hands  gently 
upon  the  accused,  or  in  a  rough  manner,  even  by  one  of  much 
greater  strength,  and  when  the  physical  power  of  the  party 
assaulted  is  insufficient  to  resist  the  arrest,  will  not  justify  tho 
taking  of  human  life. 

It  is  at  last  only  a  trespass  on  the  person  and  liberty  of  the 
citizen,  and  if  he  can  resist  such  an  attack  by  taking  the  life 
of  his  assailant,  we  see  no  reason  why  in  every  assault  and 
battery,  where  the  stronger  attacks  the  weaker  man,  the  latter 
may  not  take  the  life  of  his  assailant,  although  his  own  lifo 
may  not  be  endangered. 

In  East's  Pleas  of  the  Crown,  volume  1,  page  233,  it  is  said: 
"  If  a  man  be  injuriously  restrained  of  his  liberty,  as  where 
the  creditor  stood  at  the  door  of  his  debtor  with  a  drawn  sword 
to  prevent  him  from  escaping,  while  he  sent  for  a  bailifl*  to 
arrest  him,"  the  debtor  kills  the  creditor,  he  is  guilty  of  man- 
slaughter. 

In  Noles  v.  State,  26  Ala.  31,  62  Am.  Dec.  711,  where  the 
accused  was  improperly  restrained  of  his  liberty,  it  was  held 
that  "he  had  no  right  to  kill  to  prevent  a  mere  trespass  which 
is  unaccompanied  by  any  imminent  danger  of  great  bodily 
harm  or  felony,  and  which  does  not  produce  in  his  mind  a 
reasonable  belief  of  such  danger." 

In  the  case  of  Commonwealth  v.  Drew,  4  Mass.  391,  the  same 
doctrine  has  been  announced,  and  the  substance  of  all  the  de- 
cisions upon  the  subject,  based  on  the  elementary  authorities, 
is  that  an  unlawful  arrest,  or  an  attempt  to  make  an  unlawful 
arreit,  is  to  be  j)laced  on  the  same  footing  as  any  other  non- 
felonious  assault,  or  as  a  common  assault  and  battery.  For 
un  illegal  arrest,  the  party  has  his  remedy  by  hahcaa  corpus^ 
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and  by  an  action  for  false  imprisonment:  See  note  to  Com- 
monwealth  v.  Drew,  in  Horrigan  and  Thompson's  Cases  on 
Self-defense,  713.  An  unlawful  arrest  is  a  trespass,  and  not  a 
felony:  State  v.  Oliver,  2  Houst.  606;  1  Bennett  on  Crimes, 
784;  State  v.  Craton,  6  Ired.  164. 

In  Oliver  v.  Slate,  17  Ala.  587,  where  the  question  as  to  the 
forcible  taking  of  the  children  of  the  accused,  under  a  statute 
making  it  a  felony,  was  involved,  the  court,  in  discussing  that 
question,  said  that  the  court  below  justified  the  accused,  in  his 
■charge  to  the  jury,  in  taking  human  life,  "  without  regard  to 
the  fact  whether  the  act  was  done  to  prevent  a  felony  or  not"; 
and  further  held  that  "to  justify  the  taking  of  life,  there  must 
be  an  imperious  necessity  to  prevent  the  commission  of  a 
felony  or  great  bodily  harm." 

This  court,  in  the  former  opinion,  said  that  "if  the  deceased 
was  not  an  officer  de  facto  or  de  jure,  the  accused  had  no  right 
to  use  more  force  than  was  necessary  to  protect  himself  from 
the  assault  of  the  deceased,  and  certainly  no  right  to  take  the 
life  of  the  deceased,  unless  it  was  necessary  to  save  his  own 
life  or  his  person  from  great  bodily  harm."  And  again:  "If 
{the  accused]  guilty  of  a  breach  of  the  peace  by  reason  of  the 
altercation,  or  of  a  felony  by  reason  of  the  use  of  more  force 
than  was  necessary  for  the  protection  of  his  own  person,  then 
the  power  of  the  commonwealth  could  be  rightfully  asserted." 

In  resisting  the  arrest,  — and  this  the  accused  had  the  right 
to  do,  —  he  could  not  take  the  life  of  Wilson  unless  his  own 
life  was  in  danger,  or  to  save  his  person  from  great  bodily  in- 
jury. If  either  fact  existed,  or  if  he  had  reasonable  grounds 
to  believe,  and  did  believe,  that  he  was  in  imminent  peril  of 
losing  his  life,  then,  for  his  own  protection,  he  had  the  right  to 
take  the  life  of  the  deceased. 

The  right  of  protection  against  all  forcible  attacks  upon  the 
person  belongs  to  every  man;  but  the  extent  to  which  this  may 
go,  or  the  manner  of  defense,  is  an  important  inquiry.  Hu- 
man life  cannot  be  taken  unless  to  protect  the  life  of  another 
or  prevent  the  infliction  of  some  great  bodily  injury,  and  the 
degree  of  force  to  be  used  must  be  determined  by  the  charac- 
ter of  the  attack  made.  "Although  a  man  will  not  be  justified, 
then,  if  he  kill  in  defense  against  an  illegal  arrest  of  an  ordi- 
nary character,  yet  the  law  sets  such  a  high  value  upon  the 
liberty  of  the  citizen  that  an  attempt  to  arrest  him  unlawfully 
is  esteemed  a  great  provocation,  such  as  will  reduce  a  killing 
in  the  resistance  of  such  an  arrest  to  manslaughter":  Com- 
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monwealth  v.  Carey,  12  Cush.  246;  Roberts  v.  State,  14  Mo.  138; 
1  Hale  P.  C.  457;  note  to  Horrigan  and  Thompson's  Cases  on 
Self-defense,  816. 

Bishop  says:  "  The  attempt  to  lake  away  one's  liberty  is  not 
Buch  an  aggression  as  may  be  resisted  to  the  death.  Nothing 
short  of  an  endeavor  to  destroy  life  will  justify  the  taking  of 
life,  is  a  doctrine  that  prevails  in  such  a  case":  1  lUshop's 
Criminal  Law,  sec.  868, 

At  first  impression  it  would  seem  that  in  the  attenipt  to  de- 
prive one  wrongfully  of  his  personal  liberty,  the  p:irty  as- 
saulted should  be  permitted  to  use  all  the  force  necessary  to 
release  himself  from  the  unlawful  arrest,  or  to  prevent  tfie  im- 
prisonment; for  life  being  valueless  without  liberty,  the  modes 
df  defense  for  the  preservation  of  human  life  should  be  allowed- 
for  the  maintenance  of  human  liberty. 

Mr.  Bishop  says:  "  The  reason  why  a  man  may  not  oppose 
an  attempt  on  his  liberty  by  the  same  extreme  measures  per- 
missible in  an  attempt  on  his  life  may  be  because  liberty  can 
be  secured  by  a  resort  to  the  laws":  1  Bishop's  Criminal  Law, 
sec.  868. 

There  are  cases  in  which  the  party  subjected  to  the  unlawful- 
arrest  may  resist,  even  to  taking  the  life  of  the  wrong-doer. 
Where  the  attempt,  says  Mr.  Bishop,  is  to  convey  one  by  force 
beyond  the  reach  of  law,  or  to  carry  him  out  of  the  country, 
in  such  extreme  cases  the  party  would  be  justified  in  resist- 
ing to  the  death  of  his  adversary. 

In  the  present  case  the  court  below  told  the  jury  "  that  the 
arrest  of  the  accused  was  unlawful,  and  that  the  latter  had 
the  right  to  resist  the  arrest  by  the  use  of  such  force,  Init  only 
such  force  as  was  necessary,  or  seemed  to  him,  the  defendant, 
in  the  exercise  of  a  reasonable  judgment,  to  be  necessary  to 
rej^el  the  force  used  by  Wilson  in  attempting  to  arrest  him; 
and  if  the  jury  believe  from  the  evidence  that  the  defendant, 
at  the  time  he  shot  and  killed  Wilson,  believed,  and  had  rea- 
sonable grounds  to  believe,  that  he  was  then  and  there  in  im- 
mediate danger  of  losing  his  own  life,  or  of  great  bodily  harm 
at  the  hands  of  said  Wilson,  and  that  to  shoot  said  Wilson 
was  necessary,  or  seemed  to  the  defendant,  in  the  exercise  of 
a  reasonable  judgment,  to  be  necessary,  to  avert  the  danger, 
real  or  to  him  apparent,  as  before  stated,  the  jury  should  find' 
him  not  guilty." 

Learned  counsel  for  the  defense,  in  response  to  tlie  argu- 
ment by  the  attorney  for  the  state,  insisted  that  his  client  had- 
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"the  right  to  use  such  force,  and  no  more,  as  was  necessary  to 
resist  the  arrest  and  prevent  an  unlawful  imprisonment,  and 
^hat  the  danger  to  life,  or  the  fear  of  great  bodily  harm,  should 
have  been  eliminated  from  the  instruction.  However  persua- 
-fiive  his  argument,  and  conceding  that  any  other  arrest  and 
imprisonment  than  that  which  is  in  accordance  with  law  and 
necessary  for  the  ends  of  public  justice  is  inconsistent  with 
civil  liberty,  still  the  enjoyment  of  the  absolute  right  of  per- 
-sonal  liberty  cannot  be  asserted  by  taking  the  lives  of  those 
resiraining  its  exercise,  unless  the  attempt  to  prevent  its  enjoy- 
ment endangers  the  life  of  the  citizen,  or  subjects  him  to  great 
bodily  harm. 

The  law  has  merely  said  to  the  citizen  that,  although  your 
■liberty  has  been  restrained,  you  cannot  deprive  the  aggressor 
■of  his  life  in  order  to  regain  it,  unless  you  are  in  danger  of 
losing  your  own  life. 

Such  was  the  instruction  given  by  the  court  below,  and  the 
accused  having  been  found  guilty  of  manslaughter  only,  we 
perceive  no  reason  for  disturbing  the  judgment,  and  the  same 
is  now  aflirmcd. 


Homicide  in  Resisting  Unlawful  Arrest,  whether  Justifiable: 
See  Boss  v.  State,  38  Am.  Rep.  643;  Rafferty  v.  Pecyple,  18  Id.  601;  Noles  v. 
State,  62  Am.  Dec.  711,  note  714,  where  other  cases  in  that  series  are  col- 
lected. The  question  whether  such  a  homicide  is  justifiable  depends  on  the 
circumstances,  and  whether  there  was  an  absence  of  malice,  and  also  whetlior 
there  was  a  necessity  on  the  part  of  the  prisoner  to  kill  in  order  to  save  his  own 
life:  See  CreigJUon  v.  CommomoeaUh,  ante,  p.  143,  and  Briggs  v.  Commomoealih, 
82  Va.  554. 


Masonio  Savings  Bank  v.  Bangs's  Administrator. 

1 84  Kentucky,  135.] 
Banker  has  No  Lien  on  Securities  for  General  Balance,  or  for  the 

payment  of  other  claims,  where  the  securities  were  pledged  to  him  to 

secure  the  payment  of  a  particular  loan  or  debt. 
Residue   of   Personal   Estate  of   Decedent  Covered  by  Lien  which 

gives  priority  to  a  creditor,  after  satisfying  the  lien,  must  be  paid  to  the 

other  creditors  until  they  have  received  a  sum  equal,  pro  rata,  with  the 

lien  creditor. 

Petition.     The  opinion  states  the  case. 
Melm  and  BrucCf  for  the  appellant. 
W.  0.  and  J.  L.  Dodd,  for  the  appellee. 
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Pryotv,  J.  John  B.  Bangs,  in  the  month  of  June,  1884,  bor- 
rowed of  the  Masonic  Savings  Bank  the  sum  often  thousand 
dollars,  for  which  he  executed  his  note  payable  in  six  months, 
with  interest  from  date,  and  to  secure  its  payment  he  pledged 
as  collateral  security  three  hundred  shares  of  the  stock  of  the- 
New  Gait  House  Company.  The  nature  of  the  pledge  was 
indorsed  on  the  back  of  the  note,  and  is  as  follows:  "As  se- 
curity for  the  payment  of  the  within  note,  I  have  deposited 
with  the  Masonic  Savings  Bank  three  hundred  shares  of  the 
capital  stock  of  the  New  Gait  House  Company,  and  authorize 
the  said  bank  to  sell  the  above-described  collaterals,  and  pass 
a  good  title  thereto  to  the  purchaser,  if  the  within  note  is  not 
paid  at  maturity,  reserving  the  right  to  be  notified  in  writing 
twenty  days  previous  to  the  date  and  place  of  the  con- 
templated sale." 

Bangs,  the  obligor  in  the  note,  died  intestate  in  August, 
1884,  and  the  appellee,  W.  C.  Kendrick,  administered  on  his 
estate,  and  in  order  to  a  settlement  with  creditors,  filed  a  peti- 
tion in  the  Louisville  chancery  court,  to  which  the  appellant 
(Masonic  Savings  Bank)  was  made  a  defendant.  The  estate 
of  Bangs  was  not  only  involved,  but  utterly  ini^.olvent. 

The  Masonic  Savings  Bank,  being  a  large  creditor  of  the  es- 
tate, filed  an  answer  and  counterclaim,  setting  forth  its  vari- 
ous demands,  and  among  them  the  note  for  ten  thousand 
dollars.  A  judgment  was  asked  by  the  bank  for  the  sale  of 
the  stock  pledged  to  secure  the  payment  of  that  note.  The 
administrator  and  the  bank  consented  by  an  agreed  order  that 
the  bank  should  sell  the  stock,  subject  to  the  rights  of  the 
parties  in  interest. 

The  stock  was  sold  by  the  bank,  and  realized,  after  the  pay- 
ment of  all  costs,  the  sum  of  $13,495.10.  This  sum  satisfied 
the  note,  and  left  a  surplus  of  $3,536.45,  and  the  manner  in 
which  this  surplus  is  to  be  distributed  is  the  question  presented 
on  the  appeal. 

The  bank,  holding  many  other  large  claims  against  the  es- 
tate, asserts  its  right  to  apply  this  surplus  to  their  payment, 
insisting  that  by  the  law  merchant  it  has  a  lien  over  other 
creditors,  and  if  not,  having  possession  of  the  fund,  its  right  to 
a  set-off  against  the  claim  of  the  administrator  cannot  be  de- 
nied. 

We  find  no  decision  by  this  court  determining  the  question 
involved;  but  the  right  of  a  bank  to  a  general  lien  on  the 
money  and  funds  of  the  depositor  in  its  vaults  for  the  pay- 
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ment  of  the  balance  of  the  general  account  of  the  depositor  is 
recognized  by  all  the  elementary  books  on  the  subject  of 
banks  and  banking,  and  sustained  by  an  unbroken  Hne  of 
American  decisions.  So  when  the  depositor  is  indebted  to  the 
bank,  his  funds  in  the  bank  may  bo  applied  to  the  payment 
of  the  debt  at  its  maturity,  and  a  failure  of  the  bank  to  make 
Buch  an  application  has  been  held  to  discharge  the  indorseror 
sureties. 

The  right  to  a  set-ofif  would  also  exist  against  the  adminis- 
trator or  representative  of  the  depositor  attempting  to  recover 
the  deposit  after  his  death:  Morse  on  Banking,  34-36. 

This  doctrine  as  to  the  general  lien  of  a  bank,  or  its  right 
to  a  set-off,  does  not  control  the  question  involved  in  this  case. 

It  is  equally  as  well  settled  that  when  the  deposit  is  made 
for  a  special  purpose,  with  the  knowledge  and  undertaking  of 
the  bank,  that  purpose  must  be  carried  out;  or  when  the 
pledge  is  specific  to  secure  a  particular  debt,  the  lien  only 
applies  to  the  debt  intended  to  be  secured  by  it.  "A  security 
given  for  a  contemporaneous  advance  of  one  thousand  pounds 
by  the  banker  was  held  not  to  be  applicable  against  an  indebt- 
edness of  five  hundred  pounds  afterwards  arising  on  the  ordi- 
nary running  account":  Morse  on  Banking,  36. 

In  this  case  the  intestate  deposited  with  the  bank  three 
hundred  shares  of  the  New  Gait  House  stock  to  secure  the 
payment  of  the  note  for  ten  thousand  dollars.  The  title  to 
the  stock  was  in  the  intestate,  subject  to  this  pledge,  and  tbe 
bank  had  no  right  to  sell  more  of  the  stock  than  would  satisfy 
the  debt  it  was  given  to  secure.  If  two  hundred  shares  had 
satisfied  the  debt,  the  intestate,  if  living,  could  have  main- 
tained an  action  against  the  bank  for  the  remaining  one 
hundred  shares.  The  debt  having  been  paid,  the  pledgor  or 
owner  would  have  been  entitled  to  the  immediate  possession 
of  the  stock  remaining  unsold. 

The  administrator  of  Bangs  consented  that  the  whole  of 
this  stock  might  be  sold  by  the  bank,  and  when  sold,  the 
special  pledge  having  been  satisfied,  the  surplus  fund  arising 
from  the  sale  passed  to  the  administrator.  It  was  the  prop- 
erty of  the  estate,  and  its  conversion  into  money  did  not 
alter  the  rights  of  the  parties.  If  the  appellee,  as  the  admin- 
istrator, had  paid  off  the  ten.-thousand-dollar  note,  the  whole 
of  the  stock  would  have  belonged  to  the  estate,  and  no  lien 
could  have  been  asserted  against  the  administrator  so  as  to 
have  prevented  a  distribution  among  the  general  creditors. 
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The  special  agreement  with  reference  to  the  particular  debt 
repels  the  inference  that  it  was  pledged  for  any  and  all  debts 
that  might  thereafter  be  owing  the  bank  by  the  intestate.  In 
3  Parsons  on  Contracts,  264,  265,  the  lien  of  the  banker  is  thus 
Btated:  "When  a  negotiable  note  is  indorsed  to  a  banker  by 
the  payee  as  collateral  security  for  one  only  of  several  de- 
mands for  which  he  is  liable,  the  banker  has  no  lien  on  such 
note  as  security  on  any  other  demand  against  the  indorser." 

Kent  in  his  Commentaries  states  the  ruler  "The  pawnee 
will  not  be  allowed  to  retain  the  pledge  for  any  other  debt 
than  that  for  which  it  was  made,  even  though  the  holder  be 
a  banker":  2  Kent's  Com.  775. 

In  Duncan  v.  Brennan,  83  N.  Y.  487,  it  was  held  that  per- 
gonal property  pledged  for  a  particular  loan  cannot,  in  the 
absence  of  a  special  agreement,  be  held  by  the  pledgee  for  any 
other  advance;  and  in  that  case  it  was  also  said  that  "  the 
general  lien  which  bankers  have  upon  bills,  notes,  and  other 
securities  deposited  with  them  for  a  balance  due  on  general 
account,  cannot  exist  where  the  pledge  of  property  is  for  a 
specific  sum,  and  not  a  general  pledge." 

In  the  case  of  Neponset  Bank  v.  Leland,  5  Met.  259,  it  was 
adjudged  that  "where  a  negotiable  note  is  indorsed  to  a 
bank  by  the  payee  as  collateral  security  for  only  one  of  sev- 
eral demands  on  which  he  is  liable,  the  bank  has  no  lien  on 
such  note  as  security  for  any  other  demand  against  the  in- 
dorser." 

In  the  case  of  Wyckoff  v.  Anthony,  90  N.  Y.  442,  the  bonds 
in  controversy  were  pledged  by  the  plaintiff  as  collateral  se- 
curity for  a  note  of  eight  thousand  dollars.  The  plaintiflF 
tendered  the  firm  the  amount  of  the  debt  and  interest,  and 
demanded  the  securities.  The  defendants  refused  to  deliver 
them  unless  the  plaintiff  would  pay  another  claim  of  the  de- 
fendants against  the  plaintiff,  for  which  the  bonds  had  not 
been  specifically  pledged. 

The  plaintiff  then  brought  his  action  for  the  value  of  the 
bonds,  alleging  their  conversion  by  the  defendants.  It  was 
held  that  "wiiere  securities  are  pledged  to  a  banker  or  broker 
for  the  payment  of  a  particular  loan  or  debt,  he  has  no  lien 
on  the  securities  for  a  general  balance,  or  for  the  payment  of 
other  claims,"  and  a  recovery  was  permitted. 

We  have  found  no  case  decided  by  the  courts  of  this  country 
sustaining  the  position  assumed  by  counsel  for  tlie  appellant, 
and  the  English  cases  relied  on,  particularly  tbe  case  of  Vavia 
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V.  Bowsher,  5  Term  Rep.  481,  decided  by  Lord  Kenyon,  states 
the  rule  to  be,  that  by  the  general  law  of  the  land  a  banker 
has  a  general  lien  upon  all  the  securities  in  liis  hands  belong- 
ing to  any  particular  person  for  his  general  balance,  unless 
there  be  evidence  to  show  that  he  received  any  particular  se- 
curity under  special  circumstances,  which  would  take  it  out 
of  the  common  rule. 

This  general  lien  arises  from  the  usage  of  trade;  and  the 
fact  that  the  parties  have  made  the  pledge  for  the  particular 
debt  must  be  held  to  exclude  the  intention  of  creating  or  re- 
lying on  a  lien  that  would  otherwise  exist  upon  the  general 
deposit  account.  It  is  a  special  deposit  or  pledge  for  a  special 
purpose,  and  when  that  purpose  is  accomplished,  the  lien 
•ceases  to  exist.  A  general  lien  in  such  a  case  would  be  in- 
consistent with  the  special  undertaking:  Grant  on  Banking, 
168. 

Counsel  on  each  side  in  this  case  have  bestowed  much  labor 
in  presenting  and  reviewing  the  authorities  on  this  question, 
and  while  some  of  the  English  cases  would  tend  to  sustain 
the  claim  of  lien,  the  whole  current  of  American  authority  is 
iigainst  such  a  doctrine. 

Nor  is  the  appellant  entitled  to  a  set-off,  either  at  law  or 
equity,  against  this  claim  of  the  administrator.  Mutual  debts 
existing  between  the  intestate  and  the  bank  might  be  set  off 
l)y  the  bank,  either  at  law  or  equity;  but  in  this  case,  there 
Tvas  no  debt  due  the  intestate.  The  latter  was  liable  to  the 
bank  for  a  large  sum  of  money,  and  had  pledged  his  stock  in 
a  corporation  to  pay  a  part  of  the  debt  only.  The  stock  was 
not  converted  by  the  bank  into  money  during  the  life  of  the 
intestate,  and  no  lie::i,  legal  or  equitable,  existed  on  the  part 
of  the  bank  outside  of  the  pledge.  The  stock  was  the  prop- 
erty of  the  intestate  in  the  possession  of  ihe  bank,  and  at  his 
death  the  title  vested  in  his  personal  representative.  If 
Bangs  had  mortgaged  his  personal  property  to  secure  this 
debt,  a  satisfaction  of  the  mortgage  debt  by  a  sale  of  a  part 
of  the  personalty  would  have  left  the  intestate  entitled  to  the 
remainder  free  of  any  encumbrance  by  reason  of  the  mort- 
gage, and  the  pledge  by  a  delivery  of  the  possession  of  the 
fitock  to  the  bank  only  invested  it  with  an  equity  to  the  ex- 
tent of  the  pledge  made.  Equitable  rights  might  have  arisen 
as  between  the  intesta!e,  if  living,  and  the  bank,  entitling  the 
latter  to  some  of  the  provisional  remedies  authorized  by  tho 
<ode;  but  here  the  personal  assets,  after  satisfying  the  lien. 
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vested  in  the  administrator,  and  the  specific  lien  having  been 
removed,  the  surplus  is  for  distribution  between  creditors,  aa 
provided  in  sections  33  and  34  of  article  2,  chapter  39,  General 
Statutes. 

When  the  personal  estate  is  covered  by  liens  giving  a  credi- 
tor priority,  the  residue,  after  satisfying  the  lien,  must  be  paid 
to  other  creditors  until  they  have  received  a  sum  equal,  pro 
rata,  with  the  lien  creditor.  This  statutory  provision  applies 
to  all  liens  created  on  the  personal  estate,  whether  by  opera- 
tion of  law  or  by  express  contract  between  the  parties:  Spratt 
v.  First  National  Bank  of  Richmond,  84  Ky.  85. 

This  estate  being  insolvent  in  any  event,  the  bank  must 
Btand  back  until  the  other  creditors  are  made  equal  to  the 
lien  asserted  and  allowed  it  by  reason  of  the  pledge. 

The  judgment  below,  conforming  to  these  views,  must  be 
affirmed. 

Bankers'  Liens  not  Foctnded  on  Express  Contract.  —  Bankers  hav© 
a  general  lien  ou  all  moneys  and  funds  of  their  depositor  or  customer  in  their 
possession  for  the  balance  of  the  general  account.  They  have  also  a  general 
lien  for  such  balance  upon  all  securities  of  the  customer  in  their  hands, 
unless  such  securities  have  been  delivered  to  them  under  a  particular  agree- 
ment limiting  their  application,  or  other  circumstances  exist  in  tlie  casa 
which  would  make  such  lien  inconsistent  with  the  actual  or  jjresumcd  inten- 
tion of  the  parties:  1  Morse  on  Banks  and  Banking,  sec.  324;  Story  oa 
Agency,  sec.  380;  Boone  on  Law  of  Corporations,  sec.  221;  Lehman  v.  Tal- 
lahasseeM/g.  Co.,  G4  Ala.  5G7;  Dawson  v.  neal  EMate  Bank,  5  Ark.  283;  Mc- 
Dowell V.  Bank  of  Wilmivjton,  1  Harr.  (Del.)  3(>D;  Miller  v.  Far.nern'  ami 
Mechanic'  BanJc,  30  Md.  302;  Wood  v.  BoijUton  BanJc,  129  Mass.  S5S;  37  Am. 
Rep.  360;  Commercial  Bank  of  Albany  v.  Ilujhes,  17  Wend.  94;  Mar.ih  v. 
Oneida  Central  Bank,  34  Barb.  298;  State  Bank  v.  Armstronj,  4  Dev.  519; 
Fordv.  Thornton,  3  Leigh,  095;  Kelly  \:  Phelan,  5  Dill.  228;  Dank  of  Metrop- 
olis V.  New  Enjland  Bank,  1  How.  234;  17  Pet.  174;  Davis  v.  Bow>iher,  5 
Term  Rep.  487;  Giles  v.  Perkins,  9  East,  12;  Scott  v.  Franklin,  15  Id.  42S; 
Jonrdaine  v.  Lefcrre,  1  Esp.  6G;  Bolland  v.  Byjrace,  Ryan  &  M.  271;  In  re 
Williiiiis,  3  \.  R.  Eq.  34(1;  Jones  v.  Peppercoriie,  5  Jur.,  N.  8.,  140;  Brandacy 
V.  Burnett,  12  Clark  &  F.  787;  3  Com.  B.  519;  In-  re  European  Bank,  L.  R. 
8  Ch.  41;  In  re  General  Provident  Assurance  Co.,  L.  R.  14  Eq.  507.  Lord 
Kenyon,  C.  J.,  in  delivering  his  opinion  in  the  case  of  Daris  v.  Bowsher,  5- 
Term  Rep.  491,  said:  "I  am  clearly  of  opinion  that  by  the  general  law  of 
the  laud  a  banker  has  a  general  lien  upon  all  the  seciiritics  in  hia  hands 
belonging  to  any  particular  person  for  his  general  balance,  unless  there  be 
evidence  to  show  that  he  received  any  particular  security  under  special 
circumstances  wliich  would  take  it  out  of  tlie  connnon  rule Wher- 
ever a  banker  has  advanced  money  to  anotlier,  he  lias  a  lien  on  all  tlio  paper 
securities  which  come  into  his  liands  for  tiie  amount  of  liis  general  bahince."' 
This  general  lieu  of  bankers  is  a  pait  of  the  law  merchant,  and  is  judicially 
noticed  like  tlio  negotiability  of  Ijills  of  exchange:  Bramlno  v.  BariieU,  I'Z' 
Clark  &  F.  787.     But  it  is  not   recognized  in  any  case  where  there  exist 
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4rircumstance3  incousistent  with  its  existence:  Grani  v.  Taylor,  33  N.  Y.  Rnp. 
Ct.  338;  Branaao  v.  Darnett,  12  Clark  &  F.  787. 

No  Lien  on  Securities  Pledged  for  Particular  Debt.  —  Wliere 
Bccurities  are  pledged  to  a  banker  to  secure  the  payment  of  a  particular  loan 
or  debt,  ho  has  no  lien  on  them  to  secure  the  payment  of  a  gc;nera.l  balance 
due  to  him  from  the  pledgor,  nor  for  tlio  payment  of  any  otlier  claim  or 
indebtedness  than  the  one  for  which  they  were  specifically  pledged:  1  Morse 
on  Banks  and  Banking,  sec.  325;  Storj  on  Agency,  sec.  381;  Boone  on  Law 
of  Corporations,  sec.  221;  Woollcy  v.  Louisville  Banklwj  Co.,  81  Ky.  527; 
Teutonia  National  Bank  v.  Loeh,  27  La.  Ann.  110;  Neponset  Bauh  v.  Lelaiul, 
5  Met.  259;  Lane  v.  Bailey,  47  Barb.  395;  Duncan  v.  Brennan,  83  N.  Y.  487; 
Wyckoff  V.  Anthony,  90  Id.  442;  Bank  of  the  United  Stales  v.  Macalester,  9 
Pa.  St.  475;  Ex  parte  Pease,  19  Ves.  25;  Vanda-zee  v.  Willis,  3  Bro.  Ch.  21. 
If  a  check  is  deposited  with  a  banker  for  the  purpose  of  taking  up  the  check 
of  another  person,  tiie  banker  cannot  apply  it  to  tlie  satisfaction  of  tlic  de- 
positor's debt  to  his  bank:  1  Morse  on  Banks  and  Banking,  sec.  325;  Straus 
V.  Tradesmen's  National  Bank,  36  Hun,  451.  A  banker  has  no  lien  on  muni- 
ments casually  left  in  his  shop  after  he  has  refused  to  advance  money  on 
them  as  a  security:  Lucas  v.  Dorrien,  7  Taunt.  278.  Nor  has  he  any  lien 
upon  securities  accidentally  in  his  possession  or  not  in  his  possession  in  tlie 
course  of  his  business  as  a  banker:  1  Morse  on  Banks  and  Banking,  sec.  324; 
Peiriev.  Myers,  54  How.  Pr.  513.  A  banker  has  no  lien  on  securities  left 
with  him  by  one  holding  the  same  as  a  trustee,  where  he  has  notice,  actual 
or  constructive,  of  the  trust:  Locke  v,  PrescoU,  32  Beav.  261;  Murray  v. 
Pinkett,  12  Clark  &  F.  764;  National  Bank  v.  Insurance  Co.,  104  U.  S.  54. 
Bankers  have  no  lien  on  the  deposit  of  a  partner  on  his  separate  account  for 
a  balance  due  to  them  from  the  firm  of  which  he  is  a  member:  Walts  v. 
Christie,  11  Beav.  546. 

No  Lien  for  Debt  not  yet  Due.  —  A  banker  has  no  lien  upon  his  custom- 
er's deposit  for  an  indebtedness  which  has  not  yet  matured:  Jordan  v.  Na- 
tional S.  &  L.  Bank,  74  N.  Y.  467;  SO  Am.  Rep.  319;  Beckioith  v.  Union 
Bank,  4  Sand.  604;  afiSrmed,  9  N.  Y.  211;  Merchants'  National  Bank  v.  Pilz- 
inger,  20  III.  App.  27;  Commercial  National  Bank  v.  Proctor,  98  111.  558;  Zdle 
V.  Germans.  I.,  4  Mo.  App.  401.  In  delivering  the  opinion  of  the  court  ia 
Jordan  V.  National  S.  &  L.  Bank,  74  N.  Y.  467,  30  Am.  Rep.  321,  Folger,  J., 
said:  "The passage  quoted  by  the  defendant  from  Morse  on  Banks,  ' Tlie  rula 
may  be  broadly  stated,  that  tlie  bank  has  a  general  lien  on  all  moneys  and 
funds  of  a  depositor  in  its  possession  for  the  balance  of  the  general  account,' 
is  too  broadly  stated,  and  needs  the  limitation  that  the  balance  of  that  ac- 
count must  be  then  due  and  payable A  debtor  in  one  sum  has  no 

lien  upon  it  in  his  hands  for  the  jiayment  of  a  debt  owned  by  him  which  has 
not  yet  matured;  nor  has  a  bank,  more  than  any  other.  Both  hold,  as  debt- 
ors, the  moneys  of  their  creditors,  and  may  set  up  no  claim  to  them  not 
given  by  the  law  of  set-ofT,  counterclaim,  recoupment,  or  kindred  rules. " 

Lien  on  Bills  Indorsed  for  Collection.  — Where  a  bill  or  note  is  de- 
posited with  a  bank  for  collection,  indorsed  in  blank,  thus  constituting  the 
bank  the  apparent  owner,  and  the  bank  transmits  it  to  its  correspondent  for 
collection,  if  there  is  a  balance  due  from  the  transmitting  bank  to  the  cor- 
respondent, which  is  suffered  to  remain  on  the  credit  of  tlie  paper,  and  there 
is  a  usage  between  the  banks  to  apply  the  proceeds  of  such  collections  on  the 
balances  from  time  to  time,  the  correspondent  bank  will  liavc  a  lien  on  the 
paper  transmitted  to  it  for  a  general  balance  of  account:  Bank  of  Metrojiolis- 
▼.  New  England  Bank,  1  How.  234;  6  Id.  212;  Busseli  v.  JJadduck.  3Gilm. 
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233;  44  Am.  Doc.  693;  In  re  Farrmoorth,  Brown,  &  Co.,  5  Biss.  223;  and  see 
Woods  V.  Boylaton  National  Bank,  129  Mas3.  358;  37  Am.  Rep.  360.  But 
where  the  bill  or  note  is  indorsed  "for  collection,"  thus  notifying  the  cor- 
respondcut  bank  that  the  transmitting  bank  is  not  the  owner,  there  can  b» 
:uol:eii:  Sweeny  X.  Easier,  1  Wall.  IGG;  Cecil  Bank  v.  Farmers'  Bank,  22  Md. 
148;  Miller  v.  Farmers'  Bank,  30  Id.  392.  To  create  a  banker's  lien,  the 
credit  must  be  given  on  the  credit  of  the  securities  or  valuables,  either  iu 
possession  or  expectancy:  Fourth  National  Bank  v.  City  National  Bank,  08 
111.  398. 

Banker3  may  Lose  their  Lien  by  Taking  Security  for  the  debt  payable 
at  a  distant  day:  1  Morse  on  Banks  and  Banking,  sec.  330;  Boone  on  Law 
of  Corporationa,  sec.  221 ;  Hewiaon  v.  Guthrie,  2  Bing.  N.  C.  755. 


Walden  v.  Conn 

[84  Kentucky,  812.] 

Tenant,  and  not  Landlord,  has  Exclusive  Right  of  Action  for  In- 
jury TO  Possession  of  the  demised  premises  during  his  term,  whether 
he  retains  the  possession  or  not.  The  landlord's  right  is  confined  to  th© 
protection  of  his  reversionary  interest  merely. 

Landlord  cannot  Recover  for  Mere  Wrongful  Ouster  of  his  Ten- 
ant BY  Stranger,  where  the  wrong  done  was  to  the  tenant  alone.  To 
authorize  him  to  recover,  it  must  appear  that  ho  has  sustained  a  loss  of 
hia  rents,  which  ho  would  have  received  if  the  tenant  had  continued  in 
possession,  or  that  he  has  sustained  damages  iu  the  destruction  of  tho 
premises,  or  in  the  dilapidation  of  them,  injurious  to  the  reversion,  by 
reason  of  being  vacant  and  unoccupied.  In  that  case  he  may,  by  an  ac- 
tion in  the  nature  of  a  special  action  on  the  case,  recover  such  damages. 

Action  for  damages.     The  opinion  states  the  case. 
Emmet  Field,  for  the  appellant. 
Abbott  and  Rutledge,  for  the  appellee. 

Bennett,  J.  The  appellant,  James  Walden,  filed  his  petition 
in  the  Jefferson  common  pleas  court  against  the  appellee,  John 
D.  Conn,  in  which  he  alleged,  in  substance,  that  being  tho 
owner  and  in  the  possession  of  one  acre  of  land  lying  in  Jef- 
ferson County,  giving  a  particular  description  of  the  land,  he, 

in  March,  1884,  rented  the  same  to Smith  for  the  term  of 

one  year,  and  placed  him  in  the  possession  thereof;  that  on 
or  about  the  first  day  of  April,  1884,  the  appellee  forcibly,  un- 
lawfully, and  without  plaintiff's  consent,  and  without  the  con- 
sent of  plaintiff's  tenant.  Smith,  entered  upon  said  land,  and 
built  a  fence  thereon,  and  deprived  plaintiff  and  his  said  ten 
ant  of  the  use  and  possession  of  said  land.  Plaintiff  says  ho 
has  been  damaged  by  the  said  unlawful  acts  of  defendant  ip 
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the  sum  of  five  hundred  dollars.     He  prayed  judgment  for 
that  sum. 

The  appellee  filed  a  demurrer  to  the  petition,  which  was- 
overruled  by  the  court.  He  then,  by  answer,  fully  denied  tho 
allegations  of  the  petition. 

The  trial  of  the  cause  resulted  in  a  verdict  by  the  jury,  and 
judgment  for  the  appellee,  the  court  having  peremptorily  in- 
structed the  jury  to  find  for  the  appellee. 

If  the  appellant's  petition  sets  out  a  cause  of  action,  then 
the  court's  instruction  was  wrong.  But  if  the  petition  sets- 
cut  no  cause  of  action,  then  the  court's  instruction  was  right. 
While  the  question  to  be  settled  here  has  never  heretofore  been 
before  this  court,  yet  it  is  of  easy  solution. 

It  is  a  well-settled  rule  that  when  a  contract  of  tenancy  is 
consummated  by  the  entry  of  the  tenant,  the  exclusive  right 
of  possession  is  thereby  instantly  changed  from  the  landlord 
to  the  tenant  during  his  term,  and  for  any  injury  to  that  pos- 
session the  right  of  action  is  exclusively  in  him.  This  is  so 
whether  he  retains  the  possession  or  not,  because  it  is  his  ex- 
clusive right  of  possession  that  gives  him  the  exclusive  right 
of  action  for  any  injury  done  to  it,  either  by  the  landlord  him- 
self or  a  stranger,  during  the  existence  of  that  exclusive  right. 
During  the  continuance  of  the  tenant's  right  of  possession,  the 
landlord  has  no  right  of  action  for  any  injury  done  to  it  by  a 
stranger  or  the  tenant  himself.  His  right  is  confined  to  the 
protection  of  his  reversionary  interest  merely.  For  any  injury 
to  his  reversionary  interest,  either  by  his  tenant  or  a  stranger,, 
he  may  have  any  appropriate  action  of  redress,  but  not  an  ac- 
tion of  trespass,  because  that  action  lies  alone  for  an  immedi- 
ate and  direct  injury  to  the  possession,  and  the  tenant,  having, 
the  exclusive  right  to  the  possession,  he  alone  can  resort  tO' 
that  kind  of  action. 

The  exclusive  right  of  action  being  in  the  appellant's  tenant, 
for  any  wrong  done  to  his  possession,  the  averment  of  appel- 
lant, therefore,  that  he  lost  his  tenant  by  the  wrongful  ouster 
of  him  by  appellee,  is  not  of  itself  a  legal  ground  of  recovery,, 
because  nothing  else  being  shown  to  the  damage  of  appellant,. 
the  wrong  was  done  to  the  tenant  alone.     Also,  the  averment, 
that  after  the  ouster  appellee  put  up  a  fence  on  said  land 
does  not  entitle  the  appellant  to  recover  damages  therefor,  be- 
cause, it  not  being  averred  that  the  putting  up  of  the  fence  was 
an  injury  to  the  reversion,  the  wrong  was  done  alone  to  the- 
tenant's  possession. 
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As  not  inconsistent  with  the  foregoing  views,  but  as  rather  a 
continuation  of  them,  if  a  stranger,  either  by  threats  or  force, 
or  by  fraud  or  circumvention,  drives  the  tenant  away  from  the 
premises,  or  induces  him  to  leave  them,  knowing  that  he  is  a 
tenant,  and  intending  thereby  to  wrong  or  injure  the  landlord, 
and  whereby  the  landlord  does  in  fact  sustain  a  loss  of  his 
rents,  which  he  would  have  received  if  the  tenant  had  con- 
tinued in  possession,  or  whereby  he  sustains  damages  in  the 
destruction  of  the  premises,  or  in  the  dilapidation  of  them, 
injurious  to  the  reversion  by  reason  of  being  vacant  and  unoc- 
cupied, then  ho  may,  by  an  action  in  the  nature  of  a  special 
action  on  the  case,  recover  such  damages  as  above  indicated 
against  the  stranger:  3  Bla.  Com.  182;  Taylor  on  Landlord 
and  Tenant,  4th  ed.,  118;  Aldridge  v.  Sluyvesant,  1  Hall,  214. 

Also,  under  such  circumstances,  the  fact  that  the  tenant 
had  no  right  to  abandon  the  possession  of  the  premises  on  ac- 
count of  the  disturbance  of  the  stranger,  and  that  the  injury 
complained  of  was  caused  by  the  wrongful  act  of  the  tenant 
by  violating  his  contract  in  abandoning  the  premises,  for  which 
he  is  liable  in  damages,  cannot  serve  to  protect  the  stranger 
because  he  is  an  intentional  wrong-doer  against  the  landlord, 
and  is  liable  to  him  for  such  damages  as  above  indicated  by 
reason  of  his  wrongful  acts.  He  cannot  be  heard  to  say,  as  a 
defense  of  his  wrongful  acts,  that  the  tenant  was  also  guilty  of 
a  wrong  to  the  landlord  by  abandoning  the  premises,  whereby 
the  injury  complained  of  occurred.  The  fact  that  he  wrong- 
fully caused  the  tenant  thus  to  act  makes  him  responsible  to 
the  injured  landlord  to  the  extent  above  indicated,  upon  the 
well-known  principle  that  several  wrong-doers  are  jointly  or 
severally  liable  to  the  injured  party. 

As  we  have  seen,  the  landlord's  remedy  against  the  stranger 
in  such  cases  is  by  special  action  on  the  case,  in  which  the 
special  damage  that  the  party  has  sustained  must  be  alleged 
and  proved. 

Here  the  appellant  did  not  allege  in  his  petition  that  he  had 
sustained  the  loss  of  any  amount  of  rent,  or  that  he  had  been 
damaged  by  the  destruction  of  his  premises,  or  by  the  dilapi 
dation  of  them  in  any  way.  The  lower  court,  therefore,  did 
right  in  giving  the  jury  the  peremptory  instruction  to  find  for 
the  appellee,  and  tlic  demurrer  should  have  been  sustained  to 
the  petition. 

Wherefore  the  judgment  is  affirmed 
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Tenant,  and  not  Landlord,  can  Maintain  Action  for  Injitrt  to 
Possession:  See  note  to  Anderson  v.  Hapler,  85  Am.  Dec.  323,  where  this 
subject  is  discussed. 

Landlord  has  No  Right  to  Enter  on  Leased  Premises  without  the 
<;oasent  of  the  tenant:  Smith  v.  Kerr,  2  Am.  St.  Rep.  362.  Nor,  though  en- 
titled to  repossession,  can  he  re-enter  during  the  tenant's  temporary  absence, 
■without  legal  warrant,  and  hold  forcible  possession:  Mason  v.  Ilawes,  52  Am. 
Rep.  552. 

Landlord  cannot  Maintain  Action  against  Gas  Company  for  damages 
■done  to  a  house  by  an  explosion  caused  by  the  negligence  of  the  tenant  in 
possession:  BaHkit  v.  Boston  Gas  Light  Co.,  19  Am.  Rep.  421. 


Heilman  v.  Commonwealth. 

[84  Kentucky,  457.  | 

Child  under  Seven  Years  of  Age  is  Conclusively  Presumed  to  bb 
Incapable  of  Committing  Crime;  but  between  the  age  of  seven  and 
fourteen  years  this  presumption  is  only  prima  facie. 

Boy  under  Fourteen  Years  of  Age  is  Presumed  to  be  Incapable  of 
Committing  Rape;  but  this  presumption  may  be  overthrown  by  testi- 
mony. 

Court  should  Instruct  Jury  on  Trial  of  Boy  under  Fourteen  years 
of  age  for  rape  that  the  law  presumes  that  the  accused  did  not  know 
that  he  was  doing  wrong,  and  that  this  presumption  entitled  him  to  an 
acquittal,  unless  they  were  satisfied,  from  the  testimony,  that  he  was 
aware  of  the  wrongful  character  of  the  act,  and  of  his  legal  responsibility 
for  it. 

Indictment  for  rape.     The  opinion  states  the  case. 
Thomas  E.  Ward,  for  the  appellant. 

Holt,  J,  Under  an  indictment  for  the  rape  of  a  child 
under  twelve  years  of  age,  the  appellant,  George  Heilman,  has 
been  convicted  and  sentenced  to  the  penitentiary  for  ten  years 
for  carnally  knowing  a  child  under  that  age.  The  evidence 
tends  strongly  to  show  that  he  was  between  eleven  and  twelve 
years  of  age  at  the  time  of  the  alleged  commission  of  the 
offense.  The  jury  were,  in  substance,  told  that  a  boy  over 
fourteen  years  of  age  is  presumed  in  law  to  be  capable  of  the 
act,  but  incapable  if  under  that  age;  but  if  they  found,  from 
the  evidence,  that  the  appellant  was  at  the  time  under  that 
age,  and  yet  physically  capable  of  the  act,  then  they  should 
convict  him  of  rape,  if  done  with  force;  and  if  not,  then  of 
carnally  knowing  the  child.  No  instruction  whatever  was 
given  upon  the  question  whether  he,  at  the  time,  had  discre- 
tion and  mind  enough  to  know  the  wrongful  character  of  the 
act. 
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By  the  common  law,  a  child  under  seven  years  is  conclu- 
sively presumed  to  he  incapable  of  the  commission  of  crime. 
Within  that  age  he  is  absolutely  presumed  to  be  dnli  {iirojuixr 
between  seven  and  fourteen  he  is  so  only  prima  fane,  jmd  tha- 
maxim  applies,  Malifid  mipplet  lEtatem.  In  the  latter  case,  his- 
criminal  mental  capacity  may  be  shown;  and  the  question 
is,  whether  there  was  a  guilty  knowledge  of  wrong-doing.  The 
age  of  fourteen  years  is  known  under  the  common  law  as  that, 
of  discretion;  but  by  it,  if  it  appears  that  an  infant  under  that 
age,  but  over  seven,  has  mind  to  distinguish  between  good  and 
evil,  as  if  a  child  twelve  years  old  kill  another,  and  then  hide 
the  body,  he  is  liable  to  conviction.  In  such  a  case,  it  must 
be  left  to  the  jury  to  say  whether  the  accused  did  the  act,  and 
if  so,  whether  he  had  a  guilty  knowledge  of  it;  and  the  intent, 
instead  of  being  inferred,  as  in  the  case  of  one  over  fourteetv 
years  of  age,  must  be  proven.  Indeed,  it  has  been  said  by 
perhaps  the  most  eminent  common-law  writer:  "  The  evidence- 
of  that  malice  which  is  to  supply  age  ought  to  be  strong  and 
clear,  beyond  all  doubt  and  contradiction." 

The  presumption  in  his '  favor  when  under  seven  years  of 
age  is  indisputable;  but  it  is  reasonable  that  from  that  time 
until  he  arrives  at  the  age  of  discretion  the  presumption  in> 
his  favor  should  diminish.  It  is,  however,  a  rule  of  the  Eng- 
lish common  law  that  a  boy  under  fourteen  is  conclusively 
presumed  to  be  incapable  of  committing  a  rape,  the  malice- 
riot  supplying  the  age  as  to  it  as  in  ot%Cr  crimes.  This  doc- 
trine has  been  adhered  to  in  some  of  the  states,  and  under  it 
no  evidence  is  admissible  to  show  that  the  accused  has  in  fact 
arrived  at  puberty,  and  could  commit  the  offense. 

It  is  therefore  urged  in  this  case  that  the  jury  should  have 
been  peremptorily  instructed  to  acquit  the  accused.  This  rule, 
however,  is  but  an  arbitrary  one,  and  must  often  allow  tlie 
knowingly  guilty  to  escape  punishment.  It  cannot,  theiefore, 
be  said  to  be  the  perfection  of  reason;  and  in  this  country, 
with  its  diversity  of  race,  climate,  and  condition,  all  affecting 
human  development,  it  should  be  rejected;  and  evidence  that 
the  accused  is  under  fourteen  should  be  held  to  raise  a  pre- 
sumption of  his  incapacity  only,  subject  to  be  overthrown  by 
testimony.  Certainly  one  who  has  jjositive  capacity  to  com- 
mit the  crime,  and  acts  understandingly.  should  not  be  allowed 
to  escape  punishment,  even  if  to  do  so  requires  a  departure 
from  a  long-established  rule. 

The  English  rule,  however,  proceeds  upon  the  ground  of 
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impotency  rather  than  discretion,  because  an  infant  under 
fourteen  may,  under  it,  be  convicted  of  aiding  in  the  oflfensc. 
It  is  there  based  upon  their  observation  and  experience  as  to 
their  own  social  life,  race,  and  condition.  Their  climate,  con- 
dition, and  habits  vary  from  ours,  and  their  population  is 
mostly  composed  of  the  same  race;  and  it  is  well  known  that 
in  the  cold  countries  of  northern  Europe  it  is  almost  invari- 
ably the  case  that  an  infant  under  fourteen  years  of  age  is  in- 
capable of  this  offense.  For  this  reason  it  may  perhaps  be 
said  that  the  rule  there  is  supported  by  reason.  In  this  coun- 
try, however,  it  is  different.  In  the  first  place,  we  know  it  to 
be  a  fact  that  with  us  the  male  often  arrives  at  puberty  before 
the  age  of  fourteen,  and  to  exempt  him  from  punishment 
when  he  has  knowingly  violated  the  law  would  not  only  be 
in  the  face  of  the  statute  itself,  but  subversive  of  the  proper 
regard  due  to  it,  and  of  a  feocial  condition  to  be  sacredly 
cherished  and  upheld.  But  further  than  this,  we  know  that 
climate,  race,  habit,  and  condition  in  life  largely  influence  the 
physical  condition.  With  us  there  is  great  diversity  in  all 
these  respects;  and  it  follows,  therefore,  that  the  arbitrary 
English  rule  is  not  applicable  to  our  condition.  With  us,  in- 
stead of  being  founded  on  reason,  it  would  contradict  both  it 
and  fact;  it  could  hardly  be  said  to  be  approximately  true; 
and  worse  than  all,  it  would  suffer  a  criminal  class  to  walk 
among  the  unsuspecting  and  virtuous,  v.ith  no  fear  or  regard 
for  the  law,  thus  sapping  the  very  foundation  of  our  social 
Btructure. 

Law  must  conform  to  the  fact  and  to  the  condition  to  which 
it  applies;  and  the  reason  of  the  English  rule  failing,  the  rule 
itself  must  fail.  These  views  are  supported  by  the  cases  of 
People  V.  Randolph,  2  Park.  Cr.  174;  Williams  v.  State,  14  Ohio, 
222;  45  Am.  Dec.  536;  Hiltabiddle  v.  State,  35  Ohio,  52;  35 
Am.  Rep.  592. 

It  was  proper  to  instruct  the  jury  that  if  they  believed  from 
the  evidence  that  the  accused  was  under  fourteen  years  of  age 
when  the  alleged  offense  was  committed,  that  then  the  law 
presumed  him  to  be  incapable  of  it;  but  if  from  the  evidence 
they  believed,  beyond  a  reasonable  doubt,  that  he  was  physi- 
cally capable,  that  then  this  presumption  could  not  prevail. 
The  court  should,  however,  have  submitted  to  the  jury,  by  a 
pr()j)er  instruction,  the  question  whether  he  had  mind  and  dis- 
crftion  sufficient  to  discern  between  good  and  evil,  and  to 
know  the  wrongful  character  of  the  act.     They  should  have 
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been  told,  if  they  believed  from  the  evidence  that  he  was  un- 
der fourteen  years  of  age  at  the  time  of  the  alleged  commission 
of  the  act,  then  the  law  presumes  that  he  did  not  know  it  was 
wrong;  and  that  this  presumption  entitled  him  to  an  acquittal, 
unless  they  were  satisfied  from  the  testimony  he  was  then 
aware  of  the  wrongful  character  of  the  act,  and  of  his  legal 
responsibility  for  it.  It  is  the  duty  of  the  trial  court  to  see 
that  the  accused  has  a  fair  trial.  It  must  see,  therefore,  that 
the  whole  law  of  the  case  is  given  to  the  jury;  and  for  its  fail- 
ure to  instruct  the  jury  as  above  indicated,  the  judgment  is 
reversed,  and  cause  remanded  for  a  new  trial  consistent  with 
this  opinion. 


PEEStTMPTIOS    THAT    BOT  UNDER    FOURTEEN   CANNOT    COMMIT    RaPE  MAT 

BE  Overcome:  See  Wagoner  v.  State,  40  Am.  Rep.  36;  HUtabiddh  v.  State^ 
35  Id.  592;  State  v.  Jones,  39  La.  Ann.  935;  Godfrey  v.  State,  70  Am.  Dec 
494,  note  498,  where  tliia  subject  ia  considered. 

Intant's  Capacity  to  Commit  Crime:  See  Law  v.  CommomveaUh,  40  Am. 
Rep.  750;  Billv.  State,  36  Id.  120;  Angela  v.  People,  36  Id.  132;  Ood/reyv. 
Stale,  70  Am.  Dec.  494,  note  496,  where  this  subject  is  discussed. 


Fennessey  v.  Fennessey. 

[84  Kentcckt,  519.] 

Voluntary  Conveyance  by  Father  to  his  Children  on  Eve  of  his 
Marriage,  though  made  without  the  knowledge  or  concurrence  of  the 
intended  wife,  is  not  fraudulent  as  to  her,  where  the  intention  is  to  pro- 
vide for  the  children,  and  not  to  defraud  the  wife,  and  the  advancement 
is  reasonable  when  considered  with  reference  to  the  property  of  the 
grantor. 

Petition  in  equity.     The  opinion  states  the  case. 

Simmons  and  Schmidt,  for  the  appellant. 

L.  J.  Blakeley,  and  Benton  and  Benton,  for  the  appellee. 

Pryor,  C.  J.  This  action  was  instituted  in  the  Kenton 
chancery  court  by  the  appellant,  Alicia  T.  Fennessey,  against 
James  E.  Fennessey  and  others,  to  recover  dower  in  certain 
houses  and  lots  in  the  city  of  Covington,  alleged  to  have  been 
owned  by  her  husband  in  his  lifetime,  and  conveyed  by  him 
to  his  children  by  a  former  wife  in  fraud  of  her  marital  rights. 

John  Fennessey  was  married  to  the  appellant  on  the  24th 
of  September,  in  the  year  18G7,  and  three  days  before  the 
marriage  conveyed  the   houses  and  lots   in  which  dower  is 
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claimed,  of  the  value  of  nine  thousand  dollars,  to  three  of  his 
children  by  his  first  wife,  who  are  the  present  appellees. 

This  is  the  second  time  the  case  has  been  in  this  court,  the 
first  appeal  presenting  the  question  alone  as  to  the  sufficiency 
of  the  petition,  to  which  a  demurrer  had  been  sustained  and 
the  judgment  reversed. 

John  Fennessey  married  his  first  wife,  Angeline  Demaris,  in 
the  year  1855.  She  was  then  the  owner  of  a  millinery  estab- 
lishment, and  her  husband  owned  a  small  stock  of  dry  goods, 
their  joint  fortune  not  exceeding  fifteen  hundred  dollars. 
After  the  marriage  her  business  was  transferred  to  the  store  of 
her  husband,  in  which  she  took  an  active  part,  and  sometimes 
the  absolute  control,  and  in  nine  or  ten  years  they  accumu- 
lated an  estate  worth  one  hundred  thousand  dollars,  and  we 
might  add  that  much  of  their  success  in  business  is  to  be  at- 
tributed to  the  skill  and  industry  of  the  wife.  When  her 
l>ealth  began  to  fail,  she  often  insisted  upon  her  right  to  have 
hf^r  husband  secure  to  her  children  some  part  of  the  estate, 
and  his  promises  to  do  so  were  as  frequent  as  her  demands. 
They  had  four  children,  and,  prior  to  his  wife's  death,  he  con- 
veyed to  his  youngest  child,  Angeline,  a  house  and  lot;  this 
was  in  1864.  After  his  wife's  death  he  often  spoke  of  his  pur- 
pose to  comply  with  his  wife's  wishes,  and  even  before  her 
death  had  designated  the  particular  houses,  except  the  one 
for  his  son  William.  The  intention  of  the  father  to  convey 
these  lots  seems  never  to  have  been  abandoned,  but  the  deeds 
were  not  in  fact  executed  until  a  few  days  prior  to  his  last 
marriage. 

It  is  insisted  by  counsel  for  the  appellants  that  any  convey- 
ance, without  consideration,  to  children  or  others  by  one  party 
pending  a  marriage  treaty,  on  the  eve  of  its  solemnization, 
without  the  knowledge  or  concurrence  of  the  other  party,  is 
actual  and  positive  fraud  that  admits  of  no  explanation  or 
<!Xception,  and  therefore,  all  the  proof  as  to  the  claims  of  tho 
first  wife  and  her  children  upon  the  husband's  bounty,  con- 
nected with  the  proof  as  to  the  value  of  his  estate,  can  in  no 
manner  affect  the  decision  of  this  case.  In  this  view  if  tho 
question  presented  we  cannot  concur.  The  general  doctrine 
laid  down  by  counsel  is  often  found  in  the  text-books  as  well 
as  the  reported  cases;  but  upon  an  examination  of  the  elemen- 
tary rules  on  the  subject,  it  will  be  found  that  such  transac- 
tions are  only  prima  facie  fraudulent  and  void,  and  the 
reported  cases  canceling  such  conveyances  make  the  fraudu 
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lent  intent  with  which  they  are  made  the  question  to  be  de- 
termined by  the  jury  or  the  court,  and  the  parties  holding 
under  the  deed  may  show  that  no  fraud  was  intended  or  prac- 
ticed on  the  party  complaining. 

If  one  when  about  to  consummate  a  marriage  contract 
should  make  a  voluntary  conveyance  of  his  estate,  or  the 
greater  portion  of  it,  to  his  children,  without  the  knowledge  or 
consent  of  the  wife,  the  conveyance  would  doubtless  be  of 
such  a  character  as  to  make  the  charge  of  fraud  conclusive 
to  the  mind  of  the  chancellor;  but  to  hold  that  from  every 
conveyance  voluntarily  made  by  the  intended  husband  or 
wife,  lessening  the  value  of  the  interest  that  the  one  might 
have  in  the  estate  of  the  other  by  reason  of  the  marital  rela- 
tion, arises  a  conclusive  presumption  of  fraud,  would  often 
work  great  injustice,  and  defeat  bona  fide  conveyances  made  by 
those  whose  legal  and  natural  duty  requires  them  to  provide 
for  the  maintenance  and  education  of  their  children. 

A  distinction  is  attempted  to  be  drawn  by  some  of  the  au- 
thorities between  conveyances  made  by  the  husband  on  the 
eve  of  marriage  and  those  made  by  the  wife,  the  authorities 
holding  that,  while  a  conveyance  secretly  made  by  the  wife  on 
the  treaty  of  marriage  is  prima  facie  fraudulent,  it  might  not 
under  similar  circumstances  be  held  fraudulent  if  made  by 
the  husband.  This  doctrine  is  based  on  the  ground  that  the 
consummation  of  the  marriage  burdens  the  husband  with  the 
wife's  support,  and  makes  him  liable  for  her  deeds:  1  Bright's 
Husband  and  Wife,  357;  Countess  of  Straihmore  v.  Bowes,  1 
Ves.  Jr.  22. 

It  is  not  necessary  that  we  should  follow  or  adopt  such  a 
doctrine,  and  in  the  consideration  of  this  case  will  regard  the 
marital  rights  of  the  one  as  sacred  as  those  of  the  other. 

This  court  said,  when  the  case  was  here,  that  the  facts 
alleged  made  out  a  prima  facie  case,  and  if  facts  existed  ren- 
dering the  conveyances  valid,  those  facts  must  be  pleaded. 

The  promises  made  by  the  husband  to  his  first  wife  to  exe- 
cute these  several  conveyances,  and  his  continued  purpose  to 
do  BO,  cannot  defeat  the  claim  to  dower  of  the  present  appel- 
lant, if  the  deeds  were  made  with  the  fraudulent  purpose  of 
depriving  the  appellant  of  dower  in  this  realty,  and  such  testi- 
mony is  admissible  for  the  purpose  only  of  showing  that  the 
conveyances  were  made  in  good  faith,  and  if  so  made,  must  be 
held  valid,  although  their  legal  effect  is  to  bar  the  appellant's 
right  of  dower. 
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If  the  property  conveyed  constituted  the  hulk  of  the  hus- 
band's estate,  or  was  such  an  advancement  to  his  children  as 
was  unreasonable  when  compared  with  the  value  of  his  entire 
property,  we  should  have  no  hesitation  in  adjudging  the  con- 
veyances fraudulent  as  to  the  wife.  The  testimony  on  the  part 
of  the  appellees  conduces  to  establish  that  in  18G7,  when  this 
second  marriage  took  place,  the  husband's  estate  was  of  the 
value  of  seventy  or  eighty  thousand  dollars,  and  on  the  part  of 
the  appellants,  that  it  was  of  the  value  of  forty  or  fifty  thou- 
sand dollars,  and  by  the  commissioner,  that  he  sold  the  realty 
in  the  settlement  of  the  estate  to  pay  debts  for  thirty-nine 
thousand  dollars. 

After  the  second  marriage  the  husband  and  father  was 
unfortunate  in  business,  unhappy  in  his  marriage  relation, 
became  reckless  and  dissipated,  and  wasted  nearly  the  whole 
of  his  estate. 

The  second  wife,  appellant,  brought  nothing  to  the  common 
fund,  and  we  see  no  reason  why  the  father,  worth  not  less 
than  fifty  thousand  dollars,  could  not  make  advancements  to 
his  children  by  his  first  wife  amounting  to  nine  thousand  dol- 
lars. He  doubtless  thought  it  best  to  execute  the  deeds  before 
the  existence  of  the  potential  right  of  dower  by  his  second 
wife;  but  this  act  was  not  fraudulent,  although  made  in  con- 
templation of  his  second  marriage.  It  was  not  done  to  pre- 
vent the  wife  from  the  enjoyment  of  his  estate,  or  to  deprive 
her  of  such  an  interest  in  it  as  she  might  reasonably  have  ex- 
pected when  becoming  his  wife.  That  the  appellant  regarded 
the  realty  as  belonging  to  the  husband  may  be  conceded,  but 
it  can  be  scarcely  argued  that,  if  informed  of  the  convey- 
ances, she  would  have  declined  to  enter  into  the  marital 
relation. 

Adams  on  Equity,  in  treating  of  the  right  of  a  woman  to 
convey  away  her  property  after  the  contract  of  marriage  has 
been  entered  into,  says  "  that  it  is  for  the  court  to  determine 
in  each  case  whether,  having  regard  to  the  condition  of  the 
parties  and  other  attendant  circumstances,  a  transaction  com- 
plained of  by  the  husband  should  be  held  as  fraudulent": 
Adams  on  Equity,  406. 

Bigelow  on  Fraud,  in  discussing  the  same  principle,  says 
that  the  burden  of  impeaching  the  validity  of  the  conveyance 
rests  on  the  husband  if  he  objects  to  it.  "The  more  non- 
disclosure of  an  antenuptial  conveyance  would  not  of  itself 
render  the  transaction  impeachable  by  the  husband,  nor  whero 
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provision  was  made  by  a  widow  for  the  children  of  a  former 
marriage  could  the  deed  be  invalid.  The  equity  which  arises 
in  cases  of  this  nature  depends  upon  the  peculiar  circum- 
stances of  each  case  as  bearing  on  the  question  whether  the 
facts  do  or  do  not  amount  to  fraud  upon  the  intended  hus- 
band": Bigelow  on  Fraud,  51. 

In  this  state  the  substance  of  the  decisions  are  that,  for  the 
husband,  before  marriage,  to  convey  the  whole  or  the  greater 
portion  of  his  estate  away,  without  the  knowledge  of  the  v/ife^ 
is  a  fraud  on  her  rights,  and  this  view  is  sustained  by  the 
weight  of  authority;  and  it  may  also  be  regarded  as  settled, 
that  where  any  such  voluntary  conveyances  are  made  without 
the  knowledge  of  one  of  the  contracting  parties,  it  presents  a 
prima  facie  case  of  fraud,  subject  to  be  explained  by  the  par- 
ties interested,  and  the  burden  is  on  the  grantees  to  establish 
the  validity  of  the  deed.  We  find  no  case  establishing  the 
proposition  that  a  deed  of  conveyance  made  by  the  husband 
or  wife,  at  the  time  possessed  of  an  ample  fortune  by  which 
their  children  by  a  former  marriage  have  been  vested  with 
the  title  to  a  reasonable  portion  of  the  estate,  and  such  as  a 
father  or  mother  in  his  or  her  pecuniary  condition  might  rea- 
sonably advance  to  their  children,  is  fraudulent  as  to  the  con- 
tracting party  not  informed  of  the  conveyance  prior  to  the 
consummation  of  the  marriage  contract. 

To  hold  that  such  advancements  cannot  be  made  that  are 
reasonable,  looking  to  the  condition  of  the  father's  estate,  would 
prevent  any  bona  fide  alienation  or  advancement  by  him  to  his 
children  by  a  former  wife,  and  require  that  he  should  hold  his 
entire  estate,  except  from  purchasers  for  value,  that  his  in- 
tended wife  may  assert  her  inchoate  right  of  dower.  The 
actual  purpose  or  intent  to  defraud  must  appear,  and  when 
made  in  good  faith,  such  a  settlement  upon  the  children  as 
was  made  in  this  case  by  the  father  will  be  sustained  by  a 
court  of  equity. 

All  the  cases  cited  by  counsel,  from  Thayer  v.  Thayer,  14 
Vt.  107,  39  Am.  Dec.  211,  to  Reynolds  v.  Vance,  1  Heisk.  344» 
show  a  disposition  by  the  husband  of  all  or  nearly  the  whole 
of  his  estate,  with  circumstances  attending  the  transaction 
that  show  a  plain  case  of  fraud. 

Mr.  Story,  in  his  work  on  equity  jurisprudence  (volume  1, 
section  273),  says  that  a  secret  conveyance  made  by  a  woman 
in  contemplation  of  marriage,  to  her  separate  use,  will  be  held 
void  and  in  derogation  of  the  marital  rights  of  her  husband^ 
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or  a  conveyance  in  favor  of  a  person  for  whom  she  is  under  no 
moral  obligation  to  provide.  "  But,"  says  the  same  author, 
"if  she  only  reasonably  provides  for  her  children  by  a  former 
marriage  under  circumstances  of  good  faith,  it  would  be  other- 
wise." 

Where  the  intention  is  to  provide  for  the  children,  and  not 
to  defraud  the  wife,  and  the  advancement  or  gift  is  reasonable, 
when  considered  with  reference  to  the  property  owned  by  the 
donor  or  grantor,  the  chancellor  will  uphold  the  transaction; 
and  after  a  careful  review  of  the  facts  in  this  record,  we  are 
Batisfied  that  no  such  facts  are  presented  as  will  authorize  the 
chancellor  to  disturb  the  conveyances  made,  that  the  wife  may 
obtain  dower. 

Judgment  affirmed. 


Conveyances  Fraudulent  as  against  Intended  Marriage:  See  Green 
Y.  Green,  55  Am.  Rep.  256;  Hall  v.  Carmicliael,  35  Id.  696;  Butler  v.  Butler, 
30  Id.  441;  Freeman  v.  Hartman,  92  Am.  Dec.  193;  Poston  v.  Gillespie,  73  Id. 
437;  Anonymous,  73  Id.  461;  Feigley  v.  Fdgley,  61  Id.  375;  note  to  Merritt  v. 
Scott,  50  Id.  375;  Manes  v.  Durant,  46  Id.  65;  Thayer  v.  Thayer,  39  Id.  211, 
note  218,  where  this  subject  is  discussed. 


Stratton  v.  MoMakin. 

[84  Kentucky,  641.] 
ACCEFTANCB  OF  NOTE,  SIGNATURE  OF  OnE  OF  MAKERS  OF  WhICH  13  FORQED, 

in  renewal  of  a  note  signed  by  the  same  makers,  does  not  discharge  the 
maker  whose  name  is  forged  from  his  liability  on  the  original  note, 
•where  the  acceptance  was  without  knowledge  of  the  forgery,  and  thera 
was  no  consideration  for  the  surrender  of  the  original  note. 

Petition  in  equity.     The  opinion  states  the  case. 

John  S.  Kelley,  for  the  appellant. 

E.  E.  McKay,  for  the  appellee. 

CoFER,  J.  The  appellant  alleged,  in  substance,  that  on  the 
1st  of  January,  1873,  the  appellee,  McMakin,  and  one  S.  D. 
Hinkle,  executed  to  hira  a  note  wherein  they  promised  to  pay 
him  the  sum  of  sixteen  hundred  dollars;  that  in  January, 
1878,  Hinkle  delivered  to  him  two  notes  for  thirteen  hundred 
dollars  each,  purporting  to  be  signed  by  himself  and  Mc- 
Makin; that  said  notes  were  delivered  as  renewals  of  the 
note  for  sixteen  hundred  dollars,  and  the  accrued  interest 
thereon,  and  for  other  indebtedness  of  Hinkle  to  him;  that 
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Hinkle  represented  that  the  signatures  of  Mc]\Iakin  to  said 
notes  were  genuine,  and  confiding  in  his  statements,  he  ac- 
cepted the  notes  and  surrendered  the  old  note  to  Hinkle; 
that  he  sued  McMakin  on  the  notes,  and  on  his  plea  of  non 
est  factum  there  was  a  verdict  and  judgment  in  his  favor. 
He  alleged  that  Hinkle  had  been  adjudged  a  bankrupt,  and 
hence  was  not  sued.  He  prayed  for  judgment  on  the  note  for 
sixteen  hundred  dollars.  McMakin  demurred  to  the  petition; 
his  demurrer  was  sustained  and  the  action  dismissed.  The 
verdict  and  judgment  in  the  suit  on  the  notes  accepted  in  re- 
newal conclusively  establish  the  invalidity  of  those  notes  as 
to  McMakin,  and  the  allegations  of  the  petition  show  that  ap- 
pellant accepted  them  in  ignorance  of  the  fact.  He  has,  then, 
without  fault  on  his  part,  and  without  any  consideration  what- 
ever for  so  doing,  surrendered  the  note  on  which  McMakin  was 
confessedly  bound,  and  if  the  judgment  of  the  court  below  be 
permitted  to  stand,  McMakin  has  been  released,  and  the  ap- 
pellant has  lost  his  debt  without  fault  on  his  part,  simply  be- 
cause he  confided  in  the  false  statements  of  Hinkle,  and  that, 
too,  without  his  having  done  any  act,  as  far  as  appears,  by 
which  McMakin  has  been  in  any  wise  injured.  If  such  be 
the  law,  all  must  admit  that  in  this  case  at  least  the  law  is 
extremely  harsh.  That  the  law  is  otherwise  is  well  estab- 
lished by  authority,  though  never  expressly  decided  by  this 
court. 

It  has  been  held  in  many  cases  that  if  a  new  security  be 
given  for  a  subsisting  debt,  and  that  security  bo  void  for  any 
reason,  it  does  not  satisfy  or  discharge  the  pre-existing  debt 
or  liability:  Robinson  v.  Bland,  2  Burr.  1077;  Gray  v.  Fowler, 
1  H.  Black.  462;  Johnson  v.  Johnson,  11  Mass.  359;  Ramsdell 
v.  Soule,  12  Pick.  126,  opinion  by  Shaw,  C.  J.;  Marlle  v.  Hat- 
field, 2  Johns.  459;  3  Am.  Dec.  446,  opinion  by  Kent,  C.  J. 
Many  other  cases  to  the  same  effect  might  be  cited,  but  these, 
in  the  absence  of  any  modern  case  holding  a  contrary  doc- 
trine, are  sufficient. 

But  these  cases  are  not  exactly  analogous  to  the  case  at  bar. 
In  those  cases,  the  new  security  was  absolutely  and  wholly 
void.  In  this  case,  the  new  notes  were  valid  as  to  Hinkle, 
and  the  question  arises  whether  that  will  take  the  case  out  of 
the  rule  just  stated.  Wo  think  it  will  not,  and  without  enter- 
ing upon  an  extended  discussion,  we  may  rest  this  question 
also  upon  abundant  authority.  Bitter  v.  Singviaster,  73  Pa.  St. 
400,  is  exactly  in  point.     In  that  case,  James  Singmastcr  and 
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others,  who  were  private  bankers,,  purchased  of  Buckhalter  a 
promissory  note,  of  which  Buckhalter  was  maker  and  Ritter 
and  Peck  were  indorsers.  This  note  bore  date  April  8,  1870. 
July  8th,  that  note  was  taken  up,  and  another  for  the  same 
amount,  made  by  Buckhalter,  and  purporting  to  be  indorsed 
by  the  same  persons  as  the  first,  was  given  in  renewal,  and 
this  was  repeated  once  or  twice  at  subsequent  dates.  It  turned 
out  that  while  the  indorsements  of  Ritter  and  Peck  on  tho 
first  note  were  genuine,  their  names  on  the  renewals  were 
forged.  Singmaster  sued  on  the  first  note,  and  it  was  held 
that  the  renewals  did  not  discharge  the  indorsers  from  their 
liability  on  the  first  note.  In  BanJc  of  Commonwealth  v.  Letcher, 
3  J.  J.  Marsh.  195,  this  court  held  the  same  thing,  in  effect. 
In  that  case,  it  appears  that  the  bank  sued  William  Wilson 
and  Joseph  P.  and  Benjamin  Letcher  on  a  note  for  four  hun- 
dred dollars,  dated  April  12,  1822.  Wilson  was  not  served 
with  process,  and  the  action  abated  as  to  him.  The  note  had 
been  renewed,  and  the  Letchers  pleaded  the  renewal  as  an 
accord  and  satisfaction.  The  bank  demurred.  The  court 
gave  judgment  on  the  demurrer  in  favor  of  the  defendants. 
Tho  bank  appealed.  This  court  held  the  plea  bad  upon  two 
grounds:  1.  That  "one  obligation  given  in  satisfaction  for 
another  is  no  discharge,  whether  grounded  on  an  accord  or 
not";  2.  That  the  plea  was  defective  in  not  averring  that  the 
note  relied  on  in  the  plea  was  duly  executed  by  Wilson  and  the 
Letchers,  and  was  obligatory  upon  them ;  that  it  did  not  ap- 
pear from  the  plea  that  tho  note  relied  on  possessed  any  obli- 
gation whatever.  It  may  have  been  a  forgery.  It  did  appear 
from  the  plea  that  Wilson  tendered  the  note  mentioned  to  tho 
bank,  and  consequently  that  ho  was  bound  upon  it;  but  ho 
■did  not  plead,  and  the  court  was  evidently  only  referring  to 
the  Letchers  when  it  said  it  did  not  appear  from  the  plea  that 
the  note  was  obligatory.  The  case  clearly  shows  that  if  it  had 
appeared  that  the  names  of  the  Letchers  on  the  renewal  note 
were  forged,  the  court  would  have  held  there  was  no  satisfac- 
tion of  the  original  note,  independently  of  the  first  point  of 
objection  to  the  plea.  That  case  was  again  in  this  court,  and 
"will  be  found  reported  in  1  Dana,  82  {Letcher  v.  Bank  of  Com- 
Tnonwealth),  where  it  appears  that  the  note  was  in  fact  three 
times  renewed;  the  first  renewal,  that  pleaded  as  an  accord 
and  satisfaction,  being  signed  by  tho  Letchers,  and  the  second 
being,  as  to  them,  a  forgery;  and  the  bank  was  defeated,  be- 
cause the  court  held  that  the  discounting  of  the  second  note. 
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owing  to  the  bank's  manner  of  doing  business,  was  a  payment 
of  the  first  note. 

Tested  by  the  authorities  cited,  the  petition  is  suflScient  to 
entitle  the  appellant  to  maintain  his  action,  and  the  judgment 
is  reversed,  and  the  cause  is  remanded,  with  directions  to 
overrule  the  demurrer. 


Receipt  of  New  Promissory  Note,  Signature  to  Which  is  Found  to 
BE  Forged,  does  not  operate  as  a  paymeut  of  the  original  note,  nor  as  aa 
extinguishment  of  the  right  of  action  thereon:  Goodrich  v.  Tracy,  5  Ani.  Rep, 
281;  Allen  v.  Sharpe,  10  Id.  80. 


Southern    Mutual  Life  Insurance  Company  v, 

Montague. 

[84  Kentucky,  653.1 

Pamphlet  Issued  by  Officers  of  Insurance  Company,  and  Distrib€tei> 
BY  ITS  Agents  authorized  to  solicit  subscriptions  upon  the  representa- 
tions therein  contained,  is  to  be  regarded  as  a  part  of  the  contract  of 
insurance,  and  to  be  considered  in  connection  with  the  policy  issued  by 
the  company  in  determining  what  the  contract  was.  And  if  such  pam- 
phlet represents  that  the  company  will  issue  to  the  assured  a  paid-up 
policy  after  payment  by  him  of  a  certain  number  of  annual  premiums, 
he  will  be  entitled  to  such  paid-up  policy,  although  there  was  no  pro- 
vision in  the  policy  or  in  his  application  entitling  him  thereto. 

Failure  of  Assured  to  Pay  Note  Given  by  Him  for  Unpaid  Premium, 
and  in  consideration  of  which  the  company  extended  the  policy  for 
twelve  months,  with  the  proviso  that  if  the  note  was  not  paid  at  ma- 
turity the  policy  should  "at  once  become  void  without  notice  to  the 
assured,"  does  not  deprive  him  of  the  right  to  a  paid-up  policy  to  whicli 
he  was  entitled  by  the  original  contract.  Such  note  was  but  a  continua- 
tion of  the  original  contract,  and  not  a  new  contract  whereby  lie  for- 
feited all  rights  under  the  original  contract. 

Right  to  Paid-up  Policy  of  Insurance,  when  not  Forfeited.  —  Where  a 
policy  of  life  insurance  provides  that,  after  two  full  annual  premiums  are 
paid,  if  the  policy  is  surrendered  within  thirty  days  after  default  as  to 
subsequent  payments,  the  company  will  issue  to  the  assure<l  a  paid-up 
policy  for  an  amount  proportionate  to  the  number  of  years  paid,  the 
failure  to  surrender  the  old  policy  within  the  time  limited  will  not  for- 
feit the  right  to  a  paid-up  policy,  whether  the  policy  be  an  endowment 
policy  or  an  ordinary  life  policy. 

Petition  in  equity.     The  opinion  states  the  case. 

WilliaTn  Lindsay,  and  Rountree  and  Lisle,  for  the  appellant, 

R.  S.  Montague,  for  the  appellee. 

Pryor,  C.  J.     In  the  month  of  December,  in  the  year  1866^ 
the  Southern  Mutual  Life  Insurance  Company  issued  its  policy 
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of  insurance  for  two  thousand  dollars  on  the  life  of  R.  S.  ^lon- 
tague.  The  annual  premium  was  seventy  dollars,  and  wa& 
paid  from  year  to  year  until  the  year  1875,  when  a  balance 
was  left  unpaid,  for  which  Montague  executed  his  note,  due  in 
eleven  months  from  the  7th  of  December,  1875,  with  eight  per 
cent  interest  until  paid. 

On  the  24th  of  October,  1871,  the  company  issued  another 
policy  for  $2,000  on  the  life  of  Montague,  the  annual  premium 
being  $86.26,  and  payable  to  his  wife.  The  first  policy  was 
No.  127,  and  the  second  policy  No.  2826.  The  premiums  on 
this  last  policy  were  paid  from  its  date,  and  annually  there- 
after until  October  24,  1874,  when  a  note  was  given  by  the 
appellee  to  the  company  for  $72.96,  due  in  nine  months,  and 
bearing  eight  per  cent  interest. 

The  two  notes  provided  that,  in  consideration  of  their  exe- 
cution, the  policies  are  continued  until  default  of  payment  is 
made,  when  they  shall  cease  and  determine.  When  each  of 
the  notes  for  the  premium  unpaid  on  each  polic}'  was  exe- 
cuted, there  was  a  written  extension  of  each  policy  for  twelve 
months,  with  the  proviso  that  if  the  notes  were  not  paid  at 
maturity  "  the  said  policy  shall  at  once  become  void  without 
notice  to  the  assured."  These  notes  were  never  paid,  and  the 
appellees  claiming  that,  by  the  terms  of  the  contract  made 
between  the  appellee  Montague  and  the  general  agent  of  the 
company,  he  was  entitled  to  a  paid-up  policy  to  the  extent  of 
the  premiums  paid  for  the  period  covered  by  the  original  poli- 
cies, demanded  that  the  company  should  comply  with  its 
agreement,  and  the  latter  refusing,  this  petition  in  equity  wa» 
filed,  asking  that  the  company  be  compelled  to  issue  paid-up 
policies  in  accordance  with  their  undertaking.  The  relief  was 
granted,  and  the  company  has  appealed. 

It  is  contended  by  the  appellant  (the  company)  that  no- 
where in  policy  127  is  to  be  found  any  provision  for  a  paid-up 
policy;  but  that,  on  the  contrary,  it  is  provided  in  the  policy 
itself,  "that  if  the  assured  makes  default  in  paying  the  annual 
premiums,  the  company  shall  not  be  liable  to  pay  the  policy, 
or  any  part  of  it,  but  it  shall  cease  and  determine,  and  all  pay- 
ments made  thereon,  and  dividend  credits  accruing  thereon, 
shall  be  forfeited  to  the  company,"  and  that  in  the  extension 
of  time  given  for  payment,  it  was  expressly  provided  that  the 
policy  should  be  void  if  the  notes  were  not  paid  at  maturity. 

We  find  no  provision  in  policy  127,  or  in  the  application 
made  by  the  assured,  by  which  he  is  entitled  to  a  paid-up 
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policy  to  the  extent  of  premiums  paid;  but  in  policy  2826  it 
is  provided,  "that  after  the  payment  of  two  full  annual  pre- 
miums, if  the  policy  is  surrendered  within  thirty  days  after 
default  in  payment  of  any  subsequent  premiums,  the  assured 
is  entitled  to  a  paid-up  policy  on  the  basis  fixed  by  the  agree- 
ment of  insurance." 

As  the  two  policies  contain  different  stipulations,  we  will 
consider  first  the  right  of  the  appellee  to  the  relief  sought  as 
to  policy  127. 

It  is  maintained  by  the  company  that  the  import  and  mean- 
ing of  this  policy  is  plainly  expressed  in  writing,  and  that  it3 
terms  cannot  be  varied  or  changed  in  any  manner  by  parol 
testimony;  and  recognizing  fully  the  importance  of  adhering 
to  this  principle  in  its  application  to  written  agreements,  we 
will  proceed  to  notice  the  pleadings  in  this  case,  and  the  rea- 
sons assigned  by  the  appellee  for  the  relief  he  is  seeking. 

At  the  time  the  general  agent  of  the  company  solicited  the 
insurance  from  the  appellee  (policy  127),  he  presented  and 
delivered  to  him  a  pamphlet  issued  by  the  company,  with  the 
names  of  its  officers  and  executive  committee  indorsed  upon 
it,  setting  forth  the  nature  and  advantage  of  life  insurance,  and 
particularly  in  the  Southern  Mutual  Life  Insurance  Company; 
the  pamphlet  setting  forth  the  benefits  to  be  derived  from  a 
policy  that  would  always  be  of  value  for  surrender  to  the  com- 
pany when  the  assured  was  no  longer  able  to  pay.  This  pam- 
phlet reads:  "Persons  holding  policies  of  insurance  should 
never  relinquish  them  without  first  communicating  with  the 
office,  {Ts  policies  have  a  money  value.  Those  desiring  to  dis- 
continue payments  of  the  annual  premiums  may,  after  the 
payment  of  four  annual  premiums  on  the  life  plan,  or  two  on 
the  ten-year  or  endowment  plans,  dispose  of  their  policies  to 
the  company,  in  which  case  they  will  receive  the  equitable 
value,  either  in  cash  or  a  policy  of  insurance  will  be  issued  for 
a  fixed  sum,  payable  at  death.  During  his  life  his  policy  will 
alwaj's  be  of  value  for  surrender.  All  policies  issued  by  this 
company  for  life  participate  in  its  surplus  or  profits,  and  the 
annual  division  of  this  surplus  will  be  made  in  the  most  equi- 
table manner  among  the  policy-holders,  under  the  provision  of 
the  charter  of  the  company." 

It  is  further  expressly  stated  as  to  ordinary  life  policies 
that  "after  four  annual  payments  have  been  received  by  the 
company,  a  paid-up  policy  for  the  amount  of  the  cash  pre- 
miums in  excess  of  the  actual  cost  of  insurance,  for  the  period 
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covered  by  the  policy,  will  be  issued  to  the  person  insured  on 
the  basis  of  single  payment  in  table  No.  4,  for  term  of  life,  by 
limited  payments,  if  the  circumstances  of  the  assured  render 
such  change  necessary  or  desirable." 

This  plan  of  insurance  the  company,  through  its  chief 
officers,  presented  to  the  people  of  the  state  by  its  authorized 
agents  with  insurance  policies  draughted  in  the  manner  and 
form  as  the  one  delivered  to  the  appellee.  It  is  not  pretended 
that  any  part  of  this  pamphlet  was  embodied  in  the  insurance 
policy,  but  it  is  alleged  by  the  appellee  that  it  was  represented 
by  the  agent  of  the  company  that  the  stipulations  in  said 
pamphlet  formed  a  part  of  the  contract,  and  that  after  the 
payment  of  the  premiums,  four  in  number,  the  policy  could 
not  be  forfeited  to  the  extent  of  the  payments  made.  The 
appellee  paid  nine  premiums,  and  failed  to  pay  the  tenth,  and 
it  is  now  claimed  that  he  is  not  entitled  to  a  paid-up  policy 
because  the  verbiage  of  the  pamphlet  was  not  embodied  in  the 
policy.  The  fact  of  the  exhibition  of  the  pamphlet,  and  the 
representations  made  by  the  company's  agent,  which  are  ad- 
mitted by  the  appellant,  and  established  by  the  testimony  of 
the  agent  whose  duty  it  was  to  solicit  subscriptions  upon  the 
representations  contained  in  it,  made  that  a  part  of  the  agree- 
ment. It  was  not  the  representations,  in  fact,  of  the  agent, 
but  the  statements  of  the  principal,  made  when  the  contract 
was  entered  into  as  an  inducement  for  the  appellee  to  take 
the  insurance  and  pay  the  premium.  It  was  not  made  a  part 
of  the  policy  that  was  to  be  signed  by  the  company,  because 
it  had  already  been  executed  by  its  chief  officers  as  contain- 
ing the  terms,  or  a  part  at  least,  upon  which  every  insurance 
policy  was  issued,  the  terms  varying  to  suit  the  mode  of  in- 
surance adopted.  The  printed  pamphlet  was  not  only  the 
inducement,  but  formed  a  part  of  the  consideration  for  which 
the  premium  notes  were  executed  and  the  contract  entered- 
into  by  the  assured.  The  rights  of  the  assured  under  it  was 
the  prime  cause  for  his  accepting  the  policy,  and  gave  the 
appellant  as  an  insurance  company,  as  it  maintained,  the 
preference  over  all  others,  and  to  hold  that  it  was  not  intended 
as  a  part  of  the  contract  would  be  sustaining  a  fraud  that  no 
court  of  conscience  could  sanction. 

The  injured  cannot  claim  the  policy  valid  to  the  extent  of 
the  original  insurance,  because  his  failing  to  pay  the  premi- 
ums has  forfeited  that  right;  but  having  paid  four  full  annual 
premiums,  be  is  entitled  to  a  paid-up  policy  to  the  extent  of 
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the  premiums  paid,  less  the  cost  of  insurance,  as  provided  by 
the  contract. 

It  is  insisted,  however,  that  by  the  execution  of  the  note  for 
forty-seven  dollars,  the  default  payment,  a  new  contract  was 
made  by  which  he  forfeited  all  rights  under  the  contract. 
That  was  but  a  continuation  of  that  contract  for  eleven  months 
longer.  If  he  had  paid  the  note  and  kept  his  policy  alive,  the 
fight  to  the  amount  of  the  policy  in  those  entitled  at  his  death 
would  have  existed;  but  as  he  failed  to  do  so,  the  policy  be^ 
came  void,  except  to  the  extent  of  the  premiums  paid. 

It  is  urged  that  by  the  terms  of  the  policy  the  appellee 
forfeits  all  right  to  the  premiums  paid  when  he  is  in  default 
as  to  subsequent  premiums,  and  that  this  writing,  being 
inconsistent  with  the  printed  pamphlet,  must  prevail. 

We  think  the  two  are  easily  reconciled,  and  are  not  led  to 
believe  that  this  company  has  issued  the  pamphlet  in  ques- 
tion with  a  view  of  deceiving  the  public,  for  by  the  one  the 
payment  of  four  premiums  makes  the  policy  valuable  to  that 
extent,  and  by  the  other,  every  payment  previously  made  is 
forfeited  when  a  default  in  payment  occurs.  The  two  con- 
strued as  one  mean  only  that  a  forfeiture  occurs  when  the 
payments  made  are  not  sufficient  to  entitle  the  assured  to  a 
paid-up  policy. 

Any  other  construction  works  a  forfeiture  in  all  cases  of  de- 
fault, when  the  company,  and  not  the  agent,  has  said  to  the 
assured  that  you  shall  not  be  deprived  of  your  money  without 
deriving  any  benefits,  after  you  have  paid  us  as  many  as  four 
full  premiums.  This  construction  was  evidently  placed  upon 
the  contract  by  the  appellant,  as  the  testimony  clearly  shows. 
When  the  policy  for  the  two  thousand  dollars  had  terminated 
by  reason  of  the  default  in  paying  the  note,  the  assured  wrote 
to  the  company,  desiring  to  make  payment  and  keep  the  policy 
olive. 

To  this  letter  a  response  was  made,  acceding  to  his  wishes, 
but  on  the  condition  that  he  would  waive  his  right  to  a  paid- 
up  policy.  If  no  such  right  existed,  why  make  such  a  de- 
mand? It  is  true,  the  company  asserted  its  right  to  forfeit  all 
the  money  that  had  been  paid,  and  was  claiming  that  no  such 
thing  as  a  paid-up  policy  could  be  demanded  by  the  appellee; 
but  this  was  in  direct  confiict  with  the  statements  made  to  tho 
assured,  not  by  the  agent,  but  by  the  company,  when  he  was 
induced  to  accept  the  policy.  It  was  this  liberal  provision 
that  made  insurance  in  such  a  company  desirable,  and  afforded 
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that  protection  to  the  assured  to  which  he  was  in  justice 
entitled,  and  no  waiver  of  the  right  already  vested  in  the  ap- 
pellee to  demand  a  paid-up  policy  would  have  been  insisted 
on  but  for  the  statements  contained  in  the  pamphlet  upon 
which  the  insurance  in  fact  was  accepted. 

As  to  policy  No.  2826,  this  court,  in  the  case  of  Montgomery 
V.  Phoenix  Ins.  Co.,  14  Bush,  51,  decided  the  question  involved. 
By  the  terms  of  policy  2826,  the  company  agreed  that,  after 
two  full  annual  premiums  had  been  paid,  if  the  policy  was 
surrendered  within  thirty  days  after  default  as  to  subsequent 
payments,  it  would  issue  a  paid-up  policy  for  an  amount  pro- 
portionate to  the  number  of  years  paid.  This  is  termed  in  the 
pamphlet  a  non-forfeitable  policy,  but  the  policy  itself  forfeits 
the  entire  amount  paid,  if  not  surrendered  within  thirty  days 
after  default  made. 

This  court,  in  the  case  of  Montgomery  v.  Phoenix  Ins.  Co., 
swpra,  declined  to  enforce  such  a  forfeiture;  and  while  a  dis- 
tinction is  attempted  to  be  drawn  between  endowment  policies 
and  ordinary  life  policies  in  determining  the  right  of  forfeiture, 
we  are  unable  to  perceive  any.  In  the  case  cited,  the  surren- 
der of  the  old  policy  was  to  be  made  within  twelve  months. 
It  never  was  surrendered,  or  the  note  paid,  the  assured  dying 
two  years  after  its  execution.  The  same  argument  was  made 
in  that  case  as  in  this,  that  the  failure  to  surrender  the  old 
policy  was  a  non-compliance  with  the  contract,  and  the  for- 
feiture should  be  enforced.  This  court  said:  "The  premiums, 
by  express  convention,  paid  for  both  current  insurance  and  a 
paid-up  policy,  and  now  to  deny  the  assured  the  benefit  of  a 
paid-up  policy  because  the  old  one  was  not  surrendered  in 
time  is,  in  the  strictest  and  most  obnoxious  sense,  a  forfeiture. 
Such  a  claim  is  without  support  in  reason,  justice,  or  author- 
ity, and  cannot  be  sanctioned  in  a  court  of  equity." 

The  case  of  St.  Louis  Mutual  Life  Ins.  Co.  v.  Grigshy,  10 
Bush,  310,  was  but  followed  in  the  case  against  the  Phoenix 
Insurance  Company,  and  both  sustain  the  right  of  recovery  on 
policy  2826. 

We  recognize  the  necessity  for  the  prompt  payment  of  pre- 
miums as  they  mature  to  enable  insurance  companies  to  com- 
ply with  their  contracts,  and  the  right  of  the  company  to 
contract  for  a  forfeiture  upon  the  failure  of  the  assured  to  pay; 
but  here  the  company,  by  an  agreement  with  the  assured,  has 
provided  by  its  contract  that,  although  the  assured  may  be  in 
default,  if,  before  the  default  occurs,  he  has  paid  as  many  aa 
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four  full  annual  premiums  in  the  one  case  and  two  in  the- 
other,  he  shall  be  entitled  to  a  paid-up  policy.  Such  was  the 
contract,  and  it  should  be  enforced. 

As  to  the  basis  adopted  by  the  court  below  for  ascertaining^ 
the  amount  of  the  paid-up  policy  to  which  the  appellee  was  en- 
titled by  reason  of  the  payment  of  premiums  on  both  policies, 
we  are  unable  to  say  whether  it  was  or  not  erroneous,  as  the 
manner  of  calculation  is  not  before  us. 

The  appellee  was  entitled  to  participate  in  the  profits  or  divi- 
dends, and  those  profits  or  dividends  were  applied  to  the  liqui- 
dation of  the  premium  notes  that  had  been  executed. 

The  assured  had  made  cash  payments  amounting  to  at  least 
$500;  he  was  a  member  of  the  coiupany  and  entitled  to  a 
portion  of  the  dividends;  was  about  forty-eight  years  of  ago 
when  he  had  paid  his  four  full  premiums,  and  has  been  given, 
by  the  judgment  below,  a  paid-up  policy  for  $797.  To  this  ho 
was  entitled. 

Judgment  affirmed. 

FoKFEii'URE  OF  Paid-up  Policy  OF  LiFB  Insttbance:  See  Hoiman  v.  Con- 
tinental  Life  Ins.  Co.,  1  Am.  St.  Rep.  97,  note  111,  where  other  cases  in  these 
eeriea  are  collected. 

Request  for  Paid-up  Policy  is  not  Effectual  if  not  made  until  after 
a  default  in  the  payment  of  premiums:  Smith  v.  National  lAft  Ina.  Co.,  49  Am. 
Rep.  121. 

Failure  to  Pat  Note  Given  fob  Premium,  Effect  of:  Se«  Mutual 
Usft  Ina.  Co.  v.  French,  27  Am.  Rep.  443, 
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Davie  v.  Levy  and  Sons. 

[39  Louisiana  Akmual,  651.1 

Emfloteb  13  Liable  for  Damage  which  ensues  to  another  by  reason  of 
something  having  been  done,  as  part  of  work  contracted  for,  in  conse- 
quence of  employer's  interference  in  such  work  or  any  of  its  details. 

One  is  Liable  for  Damage  Caused  by  Public  Nuisance,  which  he  per- 
mits to  be  established  on  property  under  his  control,  although  incidental 
to  a  work  otherwise  lawful,  or  erected  by  an  independent  contractor. 

EImployer  is  not  Liable  for  Street  OssTRuenoNS  03  DEFEcrs,  caused 
by  wrongful  acts  of  contractor  or  his  workmen,  when  they  are  only  col- 
lateral to  work  contracted  for. 

W.  S.  Benedict  and  Branch  K.  Miller,  for  the  plaintiflF  and 
appellee. 

Braughny  Buck,  Dinkelspiel,  and  Hart,  for  the  defendants  and 
appellees. 

.  Watkins,  J.  This  is  an  action  for  the  recovery  of  fifteen 
thousuud  dollars  damages  from  defendants,  on  the  grounds 
BtiitcJ  in  the  petition  of  plaintiff,  viz.:  — 

riaintiff  was  a  member  of  a  fire  company  composing,  along 
with  the  members  of  other  companies,  the  Firemen's  Chari- 
table Association,  which,  at  the  time  of  the  occurrence  of  the 
facts  stated  in  this  petition,  was  under  a  contract  with  the 
city  of  New  Orleans  to  extinguish  fires;  that  the  duty  of 
extiiiguisliiiig  fires  under  said  contract  was  actually  performed 
by  the  members  of  plaintiS''s  fire  company,  who  were  also 
members  of  the  Firemen's  Charitable  Association. 
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That  plaintiff,  while  on  his  way  to  a  fire,  riding  upon  the 
truck  of  his  company  along  a  public  street,  in  accordance 
with  his  duty,  to  aid  as  a  member  of  said  two  organizations 
in  the  extinguishment  of  the  said  fire,  on  a  dark  night,  about 
eleven  o'clock,  was  knocked  oS"  of  the  truck  by  a  "coal-run," 
which  was  a  sort  of  bridge  built  across  the  said  street  at  about 
an  average  height  of  eight  feet  from  the  level  of  the  street, 
leading  from  the  coal-yard  owned  and  operated  by  defendants 
across  said  street  and  to  the  water's  edge  of  the  ^lississippi 
River,  on  a  street  fronting  which  said  coal-yard  was  situated. 
Plaintiff  charges  that  said  "  coal-run  "  was  erected  by  defend- 
ants without  authority,  and  was  a  public  nuisance  established 
by  defendants.  An  ordinance  of  the  city  is  pleaded,  permit- 
ting fire-engines  to  proceed  to  fires  at  such  rate  of  speed  as 
the  drivers  thereof  may  deem  necessary. 

This  suit  is  for  damages  caused  by  his  being  knocked  off  of 
the  truck  by  said  "  coal-run,"  under  the  circumstances  de- 
tailed in  the  petition. 

The  defense  is:  1.  Contributory  negligence,  consisting  of 
plaintiff's  riding  upon  the  said  truck  on  his  way  to  the  fire; 
2.  That  said  truck  could  have  passed  under  said  run  without 
damage  to  plaintiff,  if  carefully  driven;  3.  That  the  driver  of 
the  truck  was  warned  not  to  pass  under  said  "coal-run"; 
4.  That  defendants  had  employed  a  competent  contractor  to 
put  into  said  coal-yard,  from  a  flatboat  lying  opposite  in  the 
river,  a  quantity  of  coal;  that  for  this  purpose  said  contractor 
erected  said  "coal-run";  that  defendants  reserved  no  control 
over  said  contractor;  that  said  contractor  alone  was  responsi- 
ble to  plaintiff. 

1.  As  the  court  below  sustained  defendants'  last  ground  of 
defense,  and  rejected  the  plaintiff's  demands,  we  will  cxamino 
it  first. 

We  find  in  the  record  the  lucid  and  elaborate  opinion  of  one 
of  our  learned  brothers  of  the  district  bench,  who  seems  to 
have  attended  most  carefully  to  all  the  facts  of  the  case,  and 
we  have  made  the  following  extracts  therefrom,  viz.:  — 

There  was  on  North  Peters  Street  "  a  coal-run,  or  bridge, 
which  had  been  put  and  was  used  (temporarily)  as  a  passage 
for  coal-wheelers  who  were  engaged  (not  at  the  moment,  but 
during  the  day)  in  discharging  a  boat-load  of  coal  from  a 
barge  in  the  river  to  the  yard  of  the  defendants,  which  faced 
the  street  at  that  point. 

"The  coal-barge  in  question,  as  well  as  I  can  gather  from 
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the  testimony,  was  distant  from  defendants'  yard  between 
seventy-five  and  one  hundred  feet,  of  which  about  thirty  was 
made  up  of  the  street  proper  or  roadway,  and  the  balance  of 
the  banquette  next  the  coal-yard  on  one  side,  and  the  levee  on 
the  other. 

"Upon  each  side  of  the  roadway  was  a  trestle,  —  the  one 
nearest  the  river  being  about  seven  and  a  half  or  eight  feet 
high;  and  the  other  nearest  the  yard,  on  the  edge  of  the  ban- 
quette, being  about  ten  feet  or  more  high. 

"  From  the  coal-barge  across  the  levee,  and  ascending  over 
these  trestles,  was  a  continuous  line  of  staging  or  planking, 
across  which  the  coal  was  wheeled  over  defendants'  fence  and 
into  their  yard. 

"  This  '  run,'  as  it  is  called,  had  been  put  up  the  day  before 
the  accident,  and  had  been  used  the  whole  of  that  day.  A 
baker's  wagon  had,  however,  come  in  contact  with  it,  as  at 
first  constructed,  with  some  damage  to  the  top;  ....  and  it 
had  been  raised,  where  it  spanned  the  street,  some  five  or  six 
inches,  after  which  vehicles  of  various  kinds  passed  under  it 
without  difficulty." 

Again:  "The  evidence  shows  that  for  many  years  past  the 
€oal-dealers  of  this  city,  who  have  their  yards  on  the  levee, 
have  had  the  coal  they  buy  in  barges  in  the  river  discharged 
into  their  yards  by  contract;  and  that  there  are  men  whose 
business  it  is  to  take  such  contracts,  and  who  engage  to  fur- 
nish the  labor,  the  implements,  and  the  material  necessary  to 
the  work,  and  to  transfer  the  coal  from  the  barge  to  the  yard 
at  rates  varying  from  three  to  four  cents  per  barrel. 

"  It  is  further  shown  that  defendants  made  such  a  contract 
with  Pendleton  Harris,  and  that  Harris  agreed  to  transfer 
about  nine  thousand  barrels  of  coal  from  a  barge  which  de- 
fendants had  bouglit  —  and  which  was  then  lying  in  the 
river  in  front  of  their  yard  —  into  their  yard  at  the  agreed 
price  of  three  and  a  fourth  cents  per  barrel,  Harris  to  furnish 
everything  necessary  to  the  work,  and  to  receive  his  pay  when 
it  should  be  completed;  that  Harris  has  been  in  the  business, 
as  a  contractor,  for  about  nine  3'ears,  and  is  regarded  as  a 
competent  and  reliable  man;  and  that  it  is  a  common  and 
every-day  occurrence  for  him  and  other  contractors  to  build 
these  runs,  from  the  levee  to  the  different  yards,  in  order  to 
carry  the  coal  up  and  make  a  pile  of  it,  rather  than  spread  it 
out  over,  perhaps,  more  space  than  the  yard  would  afford. 

"  One  of  the  defendants  testifies  that  he  told  Harris,  when 
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the  contract  was  made,  that  he  (Harris)  must  so  deposit  the 
coal  in  the  yard  as  to  leave  room  for  two  carts  to  turn  round 
and  get  on  the  scales;  and  that  this  was  part  of  the  contract 
as  originally  made. 

"  Harris,  upon  the  other  hand,  testifies  that,  after  a  portion 
of  the  coal  had  been  discharged,  Marks  Levy  called  his  atten- 
tion to  the  fact  that  he  was  crowding  their  scales,  and  told, 
him  then  that  he  must  leave  the  required  space;  that  he 
(Harris)  replied  that  he  could  only  do  so  by  putting  up  a 
run;  and  that  Levy  said  ....  that  he  must  have  the  room 
for  his  carts  to  turn  around  and  get  on  the  scales. 

"There  are  several  witnesses,  employed  by  Harris  as  coal-^ 
wheelers,  who  corroborate  Harris,  and  even  go  much  further. 

"  They  testify  that  Levy  distinctly  ordered  Harris  to  put  up 
ihe  run;  pointed  out  the  trestles,  and  told  Harris  to  use  them; 
and  actually  assisted  in  putting  in  a  block  to  aid  in  the  con- 
struction of  the  run. 

"  I  am  unable,  however,  to  attach  to  this  testimony  the 
weight  [that]  is  claimed  for  it. 

"To  put  the  coal  in  the  yard  properly  was  as  much  a  part 
of  Harris's  contract  as  to  put  it  in  at  all;  and  he  was 
equitably  bound  to  furnish  the  appliances  to  put  it  in  prop- 
erly as  to  furnish  the  wheelbarrows  and  shovels,  by  means  of 
which  it  was  taken  from  the  barge. 

"It  would  be  absurd  to  say  that  it  would  have  been  a 
proper  delivery  of  the  coal  for  him  to  have  so  obstructed  the 
yard  with  it  as  to  prevent  defendants'  carts  from  reaching  the 
scales,  or  entering  or  turning  around  in  the  yard;  and  more 
especially,  as  the  evidence  goes  to  show,  that  it  is  an  under- 
stood part  of  such  contracts  that  the  dealer  shall  designate  in 
what  part  of  his  yard  the  coal  is  to  be  deposited.  Nor  can 
there  be  any  dispute  that  such  was  the  case  in  this  instance. 

"  Whether  Levy  told  Harris  before  the  work  began,  or  after 
it,  that  the  space  must  be  left,  his  right  to  insist  ui)on  this  re- 
quirement as  part  of  the  contract  was  never  for  a  moment 
questioned. 

"  There  was,  then,  no  reason  why  Levy  should  give  any 
special  instructions  as  to  the  manner  in  which  the  coal  should 
be  discharged;  it  was  a  matter  that  did  not  concern  him,  and 
in  which  he  had  absolutely  no  right  to  interfere;  and  Harris, 
who  is  a  much  more  intelligent  man  than  the  laborers  who 
worked  for  him,  testifies  positively  and  repeatedly  that  the 
order  to  put  up  the  run  consisted  merely  in  the  fact  that  Levy 
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tequired  him  to  leave  room  for  his  carts  aromid  the  scales, 
and  that  in  order  to  do  so  he  was  obliged  to  resort  to  the 
run;  and  that  when  he  told  Levy  that  he  would  have  to  put 
up  tlie  run,  Levy  replied  that  he  did  not  care  how  he  put  the 
coal  in,  so  that  it  was  done." 

We  have  taken  occasion  to  verify  this  statement  of  facts  by 
making  a  careful  examination  of  and  a  comparison  with  the 
record,  and  feel  perfectly  satisfied  that  it  is  substantially  ac- 
curate. 

2.  This  defense  is  resisted  by  the  plaintiff  on  the  theory 
that,  —  "  1.  If  the  interference  of  the  employer  in  the  work,  or 
any  of  its  details,  results  in  the  doing  of  anything  as  a  part 
of  the  work  from  which  damage  ensues  to  another,  the  em- 
ployer is  clearly  liable,  —  since  he  who  directs  or  in  any  man- 
ner participates  in  a  tort  is  liable  as  principal  therein;  2.  If 
one  permits  the  establishment  of  a  public  nuisance  upon  land 
or  property  under  his  control,  though  incidental  to  a  work 
otherwise  lawful,  he  will  be  liable  for  any  damage  caused  by 
it,  though  such  public  nuisance  be  actually  erected  by  an  in- 
dependent contractor." 

These  two  propositions  are  supported  by  the  cited  authori- 
ties; but  the  difBculties  in  plaintifiF's  way  are  rather  those  of 
fact  than  of  law. 

In  our  opinion,  the  evidence  does  not  show  that  defendants 
interfered  with  the  contractor  "in  the  work,  or  any  of  its  de- 
tails." 

It  does  not  show  that  defendants  permitted  the  establish- 
ment of  a  public  nuisance  at  all;  or  if  at  all,  "upon  land  or 
property  under  their  control." 

The  interfering  "  run,"  whereby  the  accident  happened  to 
the  plaintiff,  was  erected  upon  cribs  or  movable  piers  that 
stood  on  either  side  of  a  public  street  or  highway,  which  was 
spanned  or  bridged  overhead,  at  a  height  of  eight  to  ten  feet, 
with  plank  or  scantling.  The  coal  was  wheeled  from  the  coal- 
barge  in  wheelbarrows  over  this  trestle,  and  poured  or  dumped 
off  into  defendants'  coal-yard  in  a  pile  or  heap. 

The  claim  of  the  plaintiff  is,  "  that  he  was  knocked  off  of 
the  truck  by  a  'coal-run,'  which  was  a  sort  of  a  bridge  built 
across  the  said  street." 

Again:  "Plaintiff  charges  that  said  *  coal-run'  was  erected 
by  defendants  without  authority,  and  was  a  public  nuisance 
established  by  defendants." 
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The  case  of  Robins  v.  Chicago,  4  Wall.  679,  is  precisely  in 
point,  and  in  exact  parallel  with  the  one  at  bar. 

The  court  say:  "When  the  obstruction  or  defect  caused  or 
created  in  the  street  is  purely  collateral  to  the  work  contracted 
to  be  done,  and  is  entirely  the  result  of  the  wrongful  acts  of 
the  contractor  or  his  workmen,  the  rule  is,  that  the  employer 
is  not  liable;  but  where  the  obstruction  or  defect  which  occa- 
sioned the  injury  results  directly  from  the  acts  which  the  con- 
tractor agrees  and  is  authorized  to  do,  the  person  who  employs 
the  contractor,  and  authorizes  him  to  do  those  acts,  is  equally 
liable  to  the  injured  party";  citing  23  Pick.  24;  17  N.  Y.  104; 
Water  Co.  v.  Ware,  16  Wall.  567. 

A  similar  principle  has  been  recognized  by  this  court  in  the 
case  of  Sweeny  v.  Murphy,  32  La.  Ann.  628,  in  which  it  was 
held  that  "  the  master  and  owner  of  a  ship,  having  contracted 
with  a  competent  stevedore  to  load  her,  and  not  having  con- 
tracted or  directed,  in  any  manner,  the  laborers  employed  in 
the  loading,  are  not  responsible  for  injuries  resulting  from  the 
negligence  of  said  laborers":  Catherine  Riley  \.  State  Line 
Steamship  Co.,  29  Id.  791;  29  Am.  Rep.  249. 

We  therefore  conclude  with  the  district  judge  who  tried 
this  case  that  if  damage  results  from  the  manner  in  which  a 
contractor  chooses  to  execute  a  perfectly  valid  contract,  with- 
out the  proprietor's  interference  or  direction,  the  latter  is  not 
responsible  therefor. 

If,  in  the  performance  of  the  contract  by  the  contractor,  in 
the  manner  that  has  been  pursued  ordinarily  by  persons  of 
that  occupation,  damage  result,  it  will  be  considered  collateral 
only  to  the  contract,  and  not  an  incident  of  it  for  which  the 
proprietor  is  responsible. 

Judgment  aflirmed. 


Employer's  Liability  for  Contractor's  Negligence:  See  note  to  Faren- 
V.  Sellers  <{;  Co.,  post,  p.  256. 

Nuisance  Rendering  Employer  Liable  for  Acts  of  Contractor: 
Waltoxh  etc.  IL  li.  Co.  v.  Fa-)~i:er,  CO  Am.  Rep.  096,  and  note  700;  Vogei  v. 
Mayor  etc.  of  New  York,  4t  Id.  .349,  and  note  .3.35. 

Employer's  Liabiiji  v  for  Street  Obstruction:  Wilson  v.  White,  51  Am. 
Rep.  209. 
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Moses  v.  Louisville,  New  Orleans,  and  Texas 
Eailroad  Company. 

[39  Louisiana  Annual,  649.J 

Carriei^s  op  Passengers.  —  Railroad  Companies  as  Such  must  Provide 
Reasonable  Stational  Accommodations  and  Safeguards  where  they 
usually  take  on  and  put  out  passengers.  This  rule  not  only  requires 
tbem  to  furnish  safe  platforms  and  suitable  station  approaches,  bat  also 
that  their  stations  be  open  and  lighted  at  night,  and  that  ample  and  suf- 
ficient lights  be  then  furnished  to  safely  guide  their  passengers;  that 
necessary  employees  and  servants  be  present  to  inform  and  direct  pas- 
sengers as  to  the  correct  location  of  their  trains,  and  the  usual  and  safest 
way  of  reaching  or  leaving  them. 

Railroad  Company  is  Liable,  where  one  or  more  of  its  passenger-coaches 
are  left  outside  the  station  grounds,  thereby  obstructing  the  light,  and  a 
passenger,  finding  no  one  to  inform  him  how  to  board  a  sleeper  at  the  rear 
end  of  the  train  and  outside  the  depot-yard,  endeavors  to  reach  the 
train,  and  in  consequence  of  the  insufficient  light  falls  and  is  injured. 

Charge  of  Contributory  Negligence  against  Passenger  is  not  Main- 
tainable by  railroad  company  as  a  defense,  where  such  passenger,  in 
endeavoring  to  reach  a  sleeping-car  standing  at  the  end  of  the  train  and 
outside  the  station  grounds,  goes  outside  such  grounds  and  over  a  side- 
walk under  the  company's  control,  which  affords  the  most  direct  route 
to  the  car,  especially  where  the  acts  of  omission  and  commission  of  the 
company  naturally  suggest  such  course,  and  where  such  acts  may  be 
construed  as  an  invitation  or  inducement  to  use  such  walk. 

Vbrdict  will  not  be  Increased  on  Appeal,  unless  manifestly  erroneous 
or  palpably  inadequate. 

D.  C.  and  L,  L.  Labatty  for  the  plaintiff  and  appellee. 

Farrar  and  Kruttschnitt,  for  the  defendant  and  appellant. 

PocHE,  J.  Plaintiff  claims  damages  in  the  sum  of  twenty 
thousand  dollars  for  personal  injuries  received  by  him  while 
boarding  a  train  of  the  defendant  company  at  the  city  of 
Vicksburg,  Mississippi,  during  the  night  of  January  14,  1885, 
which  he  attributes  to  the  negligence  and  want  of  care  of  the 
defendant  and  of  its  employees. 

The  defense  is  a  general  denial,  a  special  denial  of  negli- 
gence on  the  part  of  the  company,  and  a  charge  of  contribu- 
tory negligence  on  the  part  of  plaintiff. 

The  jury  found  in  favor  of  plaintiff,  to  whom  they  allowed 
one  thousand  dollars  damages.  Defendant  appeals,  and  plain- 
tiff prays  for  an  increase  of  the  allowance  for  damages  in  the 
8um  of  seven  thousand  dollars. 

The  undisputed  facts  of  the  case  are  as  follows:  — 

Plaintiff,  who  is  a  resident  of  New  Orleans,  purchased  a 
ticket  at  the  defendant's  ofl&ce  in  Vicksburg,  from  that  point 
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through  to  this  city,  to  be  used  at  the  date  above  stated,  on  a 
train  leaving  Vicksburg  at  nine  o'clock  at  night. 

Within  twenty  minutes  of  train  time  he  reached  the  station 
or  depot  of  the  company,  and  remained  with  a  companion, 
who  was  to  make  the  same  trip,  in  a  waiting-room  within  thd 
building  used  as  a  passenger-station,  until  the  arrival  of  the 
train. 

That  building  is  situated  at  the  northwestern  corner  of  a 
square  of  ground  owned  and  occupied  by  the  company  for  its 
purposes  as  a  common  carrier.  The  south-bound  trains  enter 
the  depot-yard  at  the  intersection  of  two  streets,  known  as 
Levee  and  Depot  streets,  the  first  of  which  runs  north  and 
south,  and  the  latter  east  and  west.  Down  to  that  point  the 
railroad  track  is  on  Levee  Street,  and  thence  it  diverges  from 
that  street,  in  a  southeastern  course,  into  the  square  of  ground 
owned  by  the  company.  The  depot-yard,  which  is  bounded  on 
the  west  by  Levee  Street,  and  on  the  north  by  Depot  Street,  is 
inclosed  by  a  fence,  leaving  at  the  junction  of  the  two  streets 
an  opening  through  which  the  trains  enter  into  the  yard.  On 
Levee  Street  the  fence  extends  from  the  station-house,  which 
fronts  thereon,  to  the  intersection  of  Depot  Street.  The  depot- 
yard,  which  is  on  both  sides  of  the  track,  is  usually  approached 
by  passengers,  either  on  Depot  or  Levee  streets,  through  gates 
provided  for  the  purpose,  the  Levee  Street  gate  being  situated 
near  the  station-house.  It  was  at  that  gate  that  plaintiff  and 
his  companion  alighted  from  a  carriage,  and  through  it  they 
walked  into  the  depot-yard  and  into  the  waiting-room,  or 
ticket-office,  which  opens  into  the  yard  in  the  rear  or  east  end 
of  the  building,  used  as  a  station.  The  depot-yard  on  that  sl<«e 
of  the  railroad  track  is  a  wooden  platform,  several  feet  abc»ve 
the  ground  or  level  of  the  adjoining  streets,  and  extending  as 
far  as  the  street  proper  on  Levee  Street,  the  sidewalk  being  of 
the  same  grade  and  of  the  same  material,  and  marked  out  of 
or  separated  from  the  railroad  yard  proper  by  the  fence  above 
described,  and  ending  onto  the  Depot  Street  corner.  The  con- 
struction of  the  sidewalk  by  the  railroad  company,  as  well  as 
its  dimensions  and  grade,  were  stipulated  in  a  contract  be- 
tween the  city  council  of  Vicksburg  and  the  company. 

Now,  it  happens,  owing  to  the  length  of  some  of  the  trains, 
when  going  southward,  that  one,  and  sometimes  two,  of  the 
passenger- coaches  are  stopped  and  left  standing  outside 
of  the  depot-yard,  across  Depot  Street,  and  that  on  tne  night 
of  the  accident  to  plaintiff  the  sleeping-car,  which  was  the 
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last  coach  of  the  train,  was  entirely  outside  of  the  yard.  And 
it  was  in  his  attempt  to  reach  that  coach,  with  a  view  to 
«ecure  accommodations  for  the  night,  that  plaintiff  met  with 
the  accident  on  which  he  predicates  his  claim. 

As  he  stepped  out  of  the  waiting-room  on  the  arrival  of  tho 
train,  he  saw  that  the  sleeper  was  at  the  end  of  the  train,  and 
walking  towards  it,  he  passed  out  of  the  gate  hereinabove 
-described,  near  the  station,  to  the  sidewalk,  and  on  the  latter, 
at  the  end  of  which  he  fell  to  the  ground,  and  broke  one  of  his 
legs. 

From  that  period  of  the  case,  all  other  facts  bearing  on  tho 
issues  involved  are  hotly  contested,  and  the  truth  must  bo 
sought  out  of  a  mass  of  conflicting  testimony. 

Our  reading  of  the  record  has  satisfied  us  that  the  prepon- 
derance of  the  evidence  shows:  — 

That  the  principal  cause  of  the  accident  must  be  attributed 
to  the  lack  of  sufficient  light  to  guide  tho  passengers  in  their 
efforts  to  board  the  train,  and  that  it  was  owing  to  the  dark- 
ness which  prevailed  that  plaintiff  fell  off  the  sidewalk. 

The  effect  of  a  city  gas-light,  situated  on  Depot  Street,  at 
the  left-side  fence  of  the  yard,  was  entirely  lost  to  persons  who 
were  on  the  right-hand  side  of  the  train  by  tho  sleeper  which 
stood  in  its  way  and  entirely  out  of  the  depot-yard;  and  tho 
railroad  lamps,  in  which  oil  was  burned,  and  which  were 
situated  immediately  around  the  station-house,  were  not  strong 
enough  to  be  of  any  use  to  persons  walking  to  the  rear  of  tho 
train  on  the  sidewalk. 

But  at  this  point,  and  in  this  connection,  must  be  noted  tho 
charge  of  contributory  negligence  made  against  plaintiff  by 
the  defendant,  who  says  that  the  usual  and  the  safe  mode  of 
boarding  its  trains  was  to  walk  directly  east  from  the  waiting- 
room  to  the  track,  only  a  short  distance,  then  to  ascend  tho 
steps  of  the  first  coach  in  the  way,  and  thence  to  walk  through 
two  or  more  coaches,  as  the  case  might  be,  to  the  sleeper,  in 
case  the  passenger  desired  sleeping  accommodations;  and 
that  the  existence  of  the  fence  above  described  was  a  sufficient 
indication  of  the  extent  of  the  depot  grounds,  and  a  sufficient 
■caution  to  passengers  not  to  venture  outside  if  they  wished  to 
avail  themselves  of  the  company's  protection.  It  is  also  urged 
that  the  city  sidewalk  from  which  plaintiff  fell  was  no  part 
of  the  company's  platform,  that  the  company  had  no  control 
over  the  same,  and  was  therefore  not  responsible  for  any  ac- 
cident which  might  occur  thereon  or  therefrom. 
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The  first  answer  to  that  contention  is  found  in  the  record, 
which  shows  that  plaintiff,  who  had  never  before  been  at  the- 
I>lace,  and  had  arrived  there  for  the  first  time  on  a  dark  night,, 
with  very  dim  lights  to  guide  his  steps,  was  not  aware  of  the 
distribution  of  the  road's  appliances  and  facilities,  and  that  na 
employee  or  servant  of  the  company  offered  to  instruct  or 
guide  him  in  the  proper  course  to  pursue.  Hence  he  cannot 
be  considered  as  negligent  or  legally  imprudent  in  following 
the  route  which  in  his  judgment  was  the  safest  and  the  short- 
est for  the  purpose  of  reaching  the  sleeper  which  was  his  ob- 
jective point. 

The  second  answer  comes  also  from  the  record,  which  shows 
that  passengers  approached  and  left  the  trains  indifferently, 
on  either  side  of  them;  it  appears  that  the  driver  of  the  hack 
brought  plaintiff  and  his  companion,  without  instructions 
from  them,  or  either  of  them,  to  the  sidewalk  in  question; 
and  that  carriage-drivers,  watching  for  customers  on  the  ar- 
rival of  trains,  stood  on  either  side  of  the  depot-yard;  the  very 
hackman  who  helped  to  raise  plaintiff  after  his  accident  was 
standing  on  that  side  with  his  carriage  in  expectation  of  cus- 
tomers. 

From  our  understanding  of  the  contract  between  the  city 
and  the  company  as  to  the  construction  of  the  sidewalk,  we 
consider  that  the  defendant  is  under  the  legal  obligation  to 
keep  it  in  good  order  and  repair  as  one  of  the  approaches  to 
its  station.  It  is  used  by  the  company  to  receive  all  baggage, 
whether  going  to  or  coming  from  trains,  and  an  inclined  plat- 
form connects  it  with  the  street  below,  at  thegate  through  which 
plaintiff  went  in  and  out  of  the  depot-yard  on  the  night  of  the 
accident.  It  is  clear  to  our  minds  that  the  defendant  would 
be  responsible  for  any  injury  occasioned  on  that  sidewalk  by 
reason  of  a  rotten  plank  to  any  of  its  passengers,  either  going 
to  or  leaving  one  of  its  trains.  It  is  indeed  used  by  it  as  one 
of  its  appurtenances. 

But  in  law  and  in  justice,  why  should  this  company  be 
heard  to  charge  negligence,  imprudence,  or  recklessness  to 
any  of  its  passengers  for  going  out  of  its  inclosures  to  reach 
the  coach  which  he  desires,  when  that  coach  itself  is  out  of  the 
company's  yard,  and  actually  intercepts  the  street  which 
crosses  at  that  point?  From  the  description  which  we  have 
already  given  of  the  grounds,  it  is  undeniable  that  if  a  coach 
of  the  company  had  not  stood  in  Depot  Street,  the  city  gas- 
light, the   best   and    the   only  gas-light  on   and  around  the 
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grounds,  would  have  beea  amply  sufficient  to  lighten  the  side- 
walk, separated  from  it  only  by  the  train,  and  it  is  as  clear 
that  if  the  sleeper  had  stood  within  the  depot-yard  plaintiff 
would  have  gone  directly  to  it  without  going  outside  of  the 
yard,  and  in  either  case  the  accident  would  not  have  occurred. 
Hence  the  conclusion  is  inevitable  that  the  accident  is  solely 
attributable  to  the  fact  that  the  sleeping-car  was  not  pulled 
inside  of  the  yard,  and  that  in  consequence  of  its  standing  in 
the  way  of  the  city  gas-light,  it  deprived  the  depot  and  its 
approaches  of  the  light  necessary  to  securely  guide  the  passen- 
gers who  desired  to  take  the  train,  and  to  occupy  that  identical 
coach.  It  is  not  proper  management  in  a  railroad  company 
to  require  passengers  to  go  through  a  series  of  coaches  and  to 
pass  over  several  platforms  in  order  to  reach  the  particular 
coach  which  they  may  desire  to  occupy,  because  that  coach 
is  left  outside  of  the  depot-yard,  which  contains  the  balance  of 
the  train  to  which  it  is  attached:  Turner  v.  Railroad  Co.,  2>1 
La.  Ann.  648;  55  Am.  Rep.  514. 

The  management  of  the  company,  on  the  night  of  the  acci- 
dent, including  the  distribution  of  its  lights  around  the  station, 
the  location  of  its  train,  with  the  most  important  coach  left 
Btanding  outside  of  the  depot-yard,  thus  blocking  up  an  im- 
portant thoroughfare  and  shutting  out  the  best  ^ight  around 
the  premises;  its  omission  to  provide  sufficient  lights  on  the 
right-hand  side  of  the  train,  particularly  at  the  end  of  the 
sidewalk  pavement  hereinabove  described;  its  omission  to  in- 
struct, by  servants  or  other  employees,  its  passengers  as  to  the 
safest  course  to  pursue  in  order  to  reach  the  sleeping-car  of 
the  train, —  are  so  many  distinct  and  reprehensible  violations 
of  the  rule  recognized  as  indispensable  to  the  safety  of  trav- 
elers, and  so  uniformly  enforced  in  jurisprudence,  and  which 
requires  railway  companies  "  to  furnish  safe  and  proper  means 
of  ingress  and  egress  to  and  from  trains,  platforms,  station 
approaches,"  etc.,  and  "to furnish  at  night  ample  and  sufficient 
lights  to  safely  guide  their  passengers  to  and  from  such  trains, 
platforms,  station  approaches,"  etc.,  and  which,  under  those 
circumstances,  exacts  the  obligation  of  procuring  the  em- 
ployees and  other  servants  necessary  to  inform  passengers  of 
the  correct  location  of  their  trains,  and  to  instruct  them  as  to 
the  safest  mode  of  reaching  the  same:  Peniston  v.  Railroad 
Co.,  34  La.  Ann.  777;  44  Am.  Rep.  444,  and  authorities 
therein  cited. 

The  courts  of  last  resort  in  most  of  our  sister  states  have^ 
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with  remarkable  uniformity,  rigorously  enforced  the  rule,  par- 
ticularly in  its  intended  and  humane  protection  of  persons 
whose  business  or  other  wants  require  their  presence  around 
railroad  stations  at  night.  While  it  is  true  that  the  rule  is  in- 
tended to  afford  protection  to  the  public  in  general,  it  stands  to 
reason,  and  it  is  consonant  with  justice,  that  it  should  apply 
with  exceptional  fitness  to  passengers  on  the  trains  of  the  com- 
pany, or  at  its  stations,  with  the  object  of  boarding  one  of  its 
trains.  A  lucid  writer  on  railroad  jurisprudence  has  formu- 
lated the  rule  as  follows:  "It  is  also  the  duty  of  railway 
companies,  as  carriers  of  passengers,  to  provide  platforms  and 
other  reasonable  accommodations  for  such  passengers  at  the 
stations  upon  such  roads  at  which  they  are  in  the  habit  of 
taking  on  and  putting  out  passengers.  Their  public  profession 
as  such  carriers  is  an  invitation  to  the  public  to  enter  and  to 
alight  from  their  cars  at  their  stations,  and  it  has  been  held 
that  they  must  not  only  provide  safe  platforms  and  approaches 
thereto,  but  they  are  bound  to  make  safe,  for  all  persons  who 
may  come  to  such  stations,  in  order  to  become  their  passen- 
gers, or  who  may  be  put  off  there  by  them,  all  portions  of  their 
station  grounds  reasonably  near  to  such  platforms;  and  for 
not  having  provided  such  stational  accommodations  and  safe- 
guards, railway  companies  have  frequently  been  held  liable  for 
injuries  to  such  persons":  Hutchinson  on  Carriers,  417,  418. 

Another  writer  on  the  same  subject  has  very  succinctly 
traced  a  line  to  be  followed  by  railway  carriers,  as  follows: 
*'  It  is  the  duty  of  the  corporation  to  have  its  stations  open 
and  lighted,  and  its  servants  present,  for  the  accommodation 
of  those  who  may  wish  to  leave  its  trains  or  to  depart  by  the 
eame":  Thompson's  Carriers  of  Passengers,  108. 

Numerous  decisions  of  courts  of  last  resort  have  contributed 
the  material  for  the  rules  thus  formulated;  and  it  may  not  be 
amiss  to  refer  to  a  few  of  such  adjudications. 

A  passenger,  waiting  for  a  train,  found  the  station  so  un- 
comfortable by  reason  of  tobacco  smoke  that  she  undertook  to 
enter  tlie  cars  before  they  were  drawn  up  to  the  platform  from 
which  passengers  generally  entered  them,  and  by  reason  of 
which  she  was  injured,  recovered  damages  for  such  injuries: 
McDonald  v.  Railroad,  2G  Iowa,  124;  9G  Am.  Dec.  114. 

In  another  case,  damages  were  allowed  to  a  person  who  in- 
tended to  board  a  train,  and  wlio  was  injured  while  running 
along  tbe  line  of  the  road  to  reach  the  train  in  time,  on  account 
•of  duriiness:  Martin  v.  Railway,  16  Com.  B.  179. 
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It  has  also  been  held  that  "when,  by  reason  of  the  in- 
eulliciency  of  the  station,  or  length  of  the  train,  or  negligence- 
in  tlie  operation  of  it,  passenger-cars  are  brought  to  a  stand 
at  places  where  there  is  no  landing  or  other  conveniences  for 
getting  off  the  train,  if  it  is  reasonable  to  suppose  that  na 
better  opportunity  will  be  granted  for  this  purpose,  the  pas- 
senger may  alight,  although  the  position  is  inconvenient  or 
slightly  dangerous.  If  the  company's  servants  have  given 
the  passenger  an  express  invitation  to  alight,  or  their  conduct 
is  such  as  to  imply  an  invitation,  the  passenger  will  be  justi- 
fied in  making  the  attempt":  Thompson's  Carriers  of  Passen- 
gers, p.  268,  sec.  4,  and  authorities  cited  by  him. 

The  following  rule  also  rests  on  undisputed  judicial  sanc- 
tion:— 

"Wherever  a  railroad  company  is  in  the  habit  of  receiving 
passengers,  whether  at  a  station  or  some  point  outside,  or  if, 
by  the  regular  operations  of  trains,  it  is  necessary  to  traverse 
portions  of  the  premises  outside  of  the  station-house,  passen- 
gers have  a  right  to  assume  that  such  parts  of  the  premises^ 
are  in  a  safe  condition  for  such  purpose,  even  on  a  dark  night": 
Tiiompson's  Carriers  of  Passengers,  269,  and  decisions  therein^ 
quoted. 

In  the  case  oi  Railroad  Company  v.  Thompson,  1  South.  Rep.. 
840,  tlie  supreme  court  of  Mississippi,  in  sustaining  a  verdict 
of  fifteen  thousand  dollars  damages  against  this  very  company 
for  injuries  sustained  in  one  of  their  station-yards  by  a  person, 
who  had  gone  there  on  business,  and  was  hurt  while  passing 
through  a  gap  in  a  freight  train  usually  open  for  people  to^ 
pass  through,  used  the  following  vigorous  language:  "Appel- 
lant is  answerable  for  damages  in  the  cause  unless  a  railroad 
company,  in  the  prosecution  of  its  business,  may  set  a  trap- 
for  people,  and  after  a  man  has  been  caught  in  it  and  killed 
or  injured,  escape  liability  by  assuming  the  position  that  he 
ought  to  have  had  more  sense  than  to  have  been  deceived  or 
misled  by  the  contrivance." 

In  the  instant  case,  the  record  shows  that  during  the  winter 
months  one  or  more  of  the  night-train  coaches  were  not  pulled 
in  the  depot-yard,  but  were  left  standing  across  the  intersect- 
ing street;  that  trains  were  entered  indifferently,  on  the  right 
and  left  hand  sides  thereof;  that  the  sidewalk  wooden  pave- 
ment, which  was  flush  with  the  station  platform,  had  been 
constructed  by  the  defendant  company  as  part  of  the  con- 
eiderations  for  the  franchises  obtained  by  it  from  the  city,  and 
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no  evidence  shows  that  the  control  of  the  same  has  ever  beea 
resumed  by  the  city:  Quimby  v.  Boston  and  Maine  R.  R.  Co.y 
69  Me.  340. 

It  also  appears  that  the  sidewalk  in  question  is  one  of  the 
important  immediate  approaches  to  the  company's  station,  it 
being  used  as  the  only  place  for  the  handling  of  the  railroad 
baggage;  that  it  afforded  the  most  direct  route  for  plaintiff  to 
reach  the  sleeping-car,  and  that  no  servant  of  the  company 
informed  him  otherwise,  whereas  a  large  gate  wide  opened 
gave  him  free  access  to  it.  All  these  circumstances  must  be 
construed  as  an  invitation  and  an  inducement  held  out  to  him 
by  the  company  to  use  the  sidewalk  as  he  did.  He  is,  there- 
fore, fully  justifiable  in  law  for  having  followed  the  course 
which  was  thus  so  naturally  suggested  to  him  by  the  acts  of 
omission  and  commission  of  the  company. 

Hence  he  is  not  amenable  to  the  charge  of  contributory 
negligence.  And  the  facts  herein  recited  lead,  on  the  other 
hand,  to  the  clear  conclusion  that  the  company  must  be  held 
responsible  for  the  accident.  But  we  do  not  feel  warranted  to 
favor  plaintiff's  prayer  for  an  increase  of  damages.  The  ver- 
dict of  a  jury  fixing  the  quantum  of  damages  must  not  be  dis- 
turbed on  appeal  unless  it  be  manifestly  erroneous  and  pal- 
pably inadequate.  The  evidence  on  this  point  in  the  record 
does  not  justify  such  a  conclusion.  Hence  the  verdict  must 
remain  unchanged. 

Judgment  affirmed.  

Fenner,  J.,  dissented  upon  the  ground  that  the  act  of  the  plaintifiF,  in  go- 
iug  outside  the  station-yard  and  upon  the  sidewalk,  was  an  unusual  course, 
unnecessary  under  the  circumstances;  that  having  entered  the  stational  in- 
closure  in  order  to  await  and  board  the  train,  such  inclosure  being  obviously 
provided  for  such  purpose,  it  could  not  bo  reasonably  expected  that  he  should 
go  back  out  of  the  gate  through  which  he  had  entered  and  approach  the 
train  by  the  public  street;  that  when  the  train  entered  the  inclosure  and 
stopped  in  front  of  the  waiting-room, — even  if  the  sleeper  was  outside  tna 
station  grounds,  — it  was  his  duty  to  liave  gone  forward  to  the  train,  enter 
o:ie  of  the  cars,  and  pass  through  back  to  the  sleeper,  or  else  have  made  in- 
(piiry  how  to  reach  there;  that  the  law  was  "well  settled  that  when  a  j^arty 
disregards  tlie  sufficient  provisions  made  by  the  railway  company  for  ingresj 
and  egress  to  and  from  its  trains,  and  chooses  to  adopt  a  different  method,  ho 
iIdc.s  so  at  liis  own  risk";  that  plaintiff's  act  "was  a  voluntary  disregard 
of  the  provisions  made  by  the  company,  and  the  consequent  injury  should 
not  be  attributed  to  tl»e  company,"  citing  Pennsyhania  R.  R.  Co.  v.  Zebe,  .33 
Pa.  8t.  ."^IS;  37  Id.  420. 

Dltv  op  Railuoai)  Company  to  have  its  Premi3E3  in  Safe  Condi- 
tion: Wdicuih,  St.  Louis,  anil  Parljic  R'y  Co.  v.  Locke,  2  Am.  St.  Rep.  193» 
aud  note  208;  LewU  v.  Seiferl,  2  Id.  G31. 
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Railroad  Company  must  Provide  Lights  at  stations,  and  is  liable  for 
injury  to  passengers  resulting  from  failure  in  this  duty:  Fordyce  v.  Merrill, 
49  Ark.  277. 

Contributory  Negligence  in  Railroad  Accidents:  Houston  and  Texa* 
Ventral  R.  R.  Co.  v.  Sympkins,  38  Am.  Rep.  C32,  and  note  637;  Spencer  v.  Balti- 
more and  Ohio  R.  R.  Co.,  54  Id.  269,  and  note  272;  notes  53  Am.  Dec.  387;  75 
Id.  383;  State  v.  Maine  Central  R.  R.  Co.,  49  Am.  Rep.  622,  and  note  628; 
iJMcago  and  Alton  R.  R.  Co.  v.  Pondrom,  2  Id.  306;  Barton  v.  St.  Louis  and 
iron  Mountain  R.  R.  Co.,  14  Id.  418,  and  note  423;  note  1  Am.  St.  Rep.  200; 
note  98  Am.  Dec.  60. 


Sullivan  v,  Vicksburg,  Shreveport,  and  Paoifio 
Railroad  Company. 
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Negligence  will  not  be  Imputed  to  one  who  takes  all  the  care  which 
prudent  circuinspectiou  would  suggest  to  avoid  an  injury. 

Railroad  Company  is  Liable  for  injuries  ensuing  to  a  person  from  un- 
usual projection  of  brakes,  who  was  rightfully  upon  a  plink-walk  con- 
structed by  the  company  alongside  its  track,  when  such  person,  hearing 
the  train  coming,  had  moved  to  a  point  on  the  walk  which  would  have 
been  safe  had  a  train  of  ordinary  width  been  passing. 

R.-ulroad  Company's  Employee  is  Bound  to  Warn  Person  of  Danger 
arising  from  unusual  or  extraordinary  conditions  brought  about  by  acts 
of  the  company  which  such  person  could  not  have  foreseen,  and  whea 
he,  not  knowing  of  such  conditions,  has  the  right  to  suppose  himself  in 
absolute  safety,  and  such  employee  knows  the  danger  and  sees  him 
exposed  tliereto  in  time  to  guard  against  it. 

Verdict  will  be  Increased  on  appeal  when  manifestly  inadequate. 

C.  J.  and  J.  S.  Boatner,  for  the  plaintiff  and  appellant. 
Slubbs  and  Russell,  for  the  defendant  and  appellee. 

Fenner,  J.  At  Waverly  station  the  defendant  company's 
main  track  is  situated  at  some  distance  from  its  depot  build- 
ing, and  between  the  two  runs  a  side-track.  Between  the  two 
tracks  defendant  had  constructed  a  plank-walk  for  platform 
slightly  elevated  above  the  tracks,  and  running  for  some  dis- 
tance beyond  the  depot  front.  Its  object  was  to  furnish  a 
convenient  landing-place  for  passengers  getting  on  or  off  ita 
cars. 

It  consisted  of  three  parallel  planks,  and  was  from  three  to 
four  feet  wide.  Between  the  edge  of  the  walks  and  the  main 
track  there  was  a  space  of  between  twelve  and  eighteen  inches, 
and,  inasmuch  as  an  ordinary  box  or  passenger  car  projects 
over  the  track  about  twenty-two  to  twenty-four  inches,  it  fol- 
lows that  it  would,  in    passing,  project  about  six  to  eight 
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inches  over  the  walk.  Like  conditions  existed  with  reference 
to  the  side-track. 

On  December  31st,  plaintiff  had  gone  to  the  station  to  meet 
some  families  of  laborers  who  arrived  on  the  passenger  train. 

Shortly  afterward,  he  observed  that  some  children  of  the 
party  were  on  the  main  track,  and  noticing  that  anotlicr  trair. 
was  approaching,  he  walked  up  this  plank-walk  to  make  them 
get  off  the  track. 

After  doing  so  he  proceeded  on  the  same  walk  towards  the 
wagons  which  were  to  receive  the  laborers,  going  in  the  same 
direction  in  which  the  approaching  train  was  coming,  and 
with  his  back  toward  it.  As  it  neared  him,  he  njoved  from 
the  edge  to  the  middle  of  the  walk,  and  then,  considering 
himself  in  safety,  paid  no  more  attention  to  it.  Any  ordinary 
car  would  have  passed  without  touching  him;  but  it  chanced 
that  this  was  a  construction  train  running  with  its  engine  in 
the  rear,  and  composed  of  flat  cars  for  loading  and  unloading 
dirt,  with  a  center-piece  down  their  middle  as  a  guide  for 
an  unloading  plow  which  passed  along  the  whole  train  pro- 
pelled by  a  wire  rope  attached  to  the  locomotive.  This 
arrangement  necessitated  the  placing  of  the  brakes  on  the 
side,  instead  of  at  the  ends  of  the  several  cars,  as  is  usual. 
Hence  the  wheels  of  the  brakes  projected  some  fourteen 
inches  beyond  the  edge  of  the  car,  and  being  about  the  height 
of  plaintiffs  ear,  the  wheel  struck  him  as  the  cars  passed,, 
inflicting  the  injuries  for  which  the  present  suit  in  damages  is 
brought. 

We  think  the  defendant  is  clearly  liable.  The  plank-walk 
was  built  for  the  accommodation  of  passengers  and  the  pub- 
lic, and  the  latter  were  invited  to  use  it.  Plaintiff  was 
properly  on  the  walk,  and  had  the  right  to  suppose  that  he 
was  in  safety  there.  Conceding  that  his  eye  might  have 
informed  him  that  the  edge  of  the  walk  was  too  near  the 
track  to  permit  the  passage  of  cars  of  ordinary  width  witliout 
projecting  over  it,  yet  he  availed  himself  of  this  information, 
and  occupied  the  middle  plank,  where  he  would  liave  been 
safe  from  any  ordinary  train.  It  liappened  that  tiiere  was 
some  stationary  box-cars  on  the  side-track  which  projected 
over  the  opposite  edge  of  the  walk,  and,  if  he  had  tried,  he 
could  not  have  moved  much  farther  away,  though  if  he  had 
moved  a  little  farther  he  would  have  escaped,  as  his  com- 
panion did.  Still,  in  occupying  the  middle  plank  he  passed 
beyond  the  reach  of  any  ordinary  car,  and  certainly  had  the- 
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right  to  suppose  himself  in  absolute  safety,  as  he  would  have 
been  but  for  this  unusual  system  of  brakes.  There  is  some 
evidence  to  show  that  the  brake  which  struck  him  was  bent 
outward,  though  this  is  not  uncontradicted. 

The  engineer  saw  him,  and  knowing  the  projection  of  the 
brakes,  and  the  situation  of  the  platform,  should  have  recog- 
nized and  guarded  against  the  danger. 

PlaintiflF  was  guilty  of  no  negligence.  He  did  not  know, 
and  was  not  bound  to  know,  the  existence  of  these  unusually 
projecting  brakes.  He  had  a  right  to  suppose  he  was  safe,  at 
least  in  the  middle  of  that  walk,  and  in  taking  that  position, 
common  experience  and  reasonable  foresight  assured  him 
that,  under  all  ordinary  conditions,  he  ran  no  risk.  The  in- 
jury, therefore,  was  not  an  ordinary  and  natural  sequence  of 
his  act,  but  was  the  result  of  extraordinary  conditions  brought 
about  by  the  acts  of  defendant,  and  which  plaintiff  could  not 
have  foreseen,  and  had  no  right  to  anticipate:  Summers  v. 
Railroad,  34  La.  Ann.  144;  44  Am.  Rep.  419. 

In  the  case  just  quoted,  the  nature  and  characteristics  of 
juridical  negligence  are  fully  discussed.  The  conduct  of  de- 
fendant falls  precisely  under  the  principle  there  approved,  as 
laid  down  by  the  supreme  court  of  Pennsylvania:  "  When  we 
are  engaged  in  an  act  which  the  surrounding  circumstances 
indicate  may  be  dangerous  to  others,  and  when  the  event  whose 
occurrence  is  necessary  to  make  our  act  injurious  is  one  which 
we  can  readily  see  may  occur  under  the  circumstances,  and 
unite  with  the  act  to  commit  the  injury,  we  are  culpable  if  we 
do  not  take  all  the  care  which  prudent  circumspection  would 
suggest  to  avoid  the  injury":  Fairbanks  v.  Kerr,  70  Pa.  St.  86; 
10  Am.  Rep.  664. 

The  jury  which  tried  the  case  below  appreciated  the  facts 
as  we  have  done,  so  far  as  defendant's  liability  is  concerned, 
and  gave  a  verdict  for  plaintiflf  for  one  hundred  dollars. 

Plaintiff  is  the  appellant,  and  demands  an  increase  of  the 
allowance.     He  is  clearly  entitled  to  it. 

With  all  our  indisposition  to  increase  verdicts  for  damages 
rendered  by  juries,  who  rarely  underestimate  them,  yet  it  is  a^ 
matter  within  our  jurisdiction  upon  which  we  are  in  duty  bound 
to  pass,  and  we  must  do  justice  when  clearly  satisfied  that  the 
jury  has  failed  to  do  it.  Hence  in  proper  cases  we  have  ex- 
tended such  relief:  Scheen  v.  Poland,  34  La.  Ann.  1107;  Decoux 
V.  Lieux,  33  Id.  397;  Richardson  v.  Zuntz,  26  Id.  313;  2  Sedg- 
wick on  Damages,  661,  and  cases  there  cited. 

Am.  St.  Rip..  Vol.  IV.  —16 
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In  this  case,  plain tiflf  waa  knocked  senseless,  his  ear  was  cut 
in  two,  he  received  a  severe  gash  on  head,  his  face  was  maslied 
and  bruised,  and  his  leg  severely  sprained.  After  recovering 
consciousness,  he  was  seized  with  vomiting,  which  continued 
for  several  hours.  He  was  laid  up  for  several  days,  suffering 
■  great  pain  and  incurring  expenses  for  board  and  medical  treat- 
ment, and  did  not  fully  recover  for  some  weeks. 

It  is  absurd  to  consider  this  verdict  of  one  hundred  dollars 
as  affording  reparation  for  such  injuries.  Indeed,  it  would 
scantily  compensate  the  trouble  and  expense  of  the  lawsuit, 
which  he  was  compelled  to  bring  in  order  to  vindicate  hia 
rights. 

We  think  an  addition  of  five  hundred  dollars  to  the  verdict 
will  mete  out  only  moderate  justice. 

It  is,  therefore,  ordered,  adjudged,  and  decreed  that  the  ver- 
dict and  judgment  appealed  from  be  amended  by  increasing 
the  principal  sum  from  one  hundred  to  six  hundred  dollars, 
and  that,  as  thus  amended,  the  same  be  now  aflSrmed,  defend- 
ant to  pay  costs  of  appeal. 

Neolioence  of  Railroad  Company:  See  note  to  Moaea  v.  LouigvilU  etc. 
R.  R.  Co.,  ante,  p.  231. 


PuCKETTE    V.    HlCKS,  JUDGE. 
[so  Louisiana  Annual,  90L1 

Upox  Application  for  Mandamus  to  compel  judge  to  grant  a  suspensive 
appeal  from  an  order  dissolving  an  injunction  bond, — such  order  be- 
ing an  interlocutory  judgment  which  may  cause  an  irreparable  injury, 
—  the  relator  is  entitled  to  the  suspensive  appeal  when  it  appears  tliat 
the  act  whicli  is  prohibited  by  the  injunction  and  unfettered  by  the  dis- 
solution is  such  as  may  cause  irreparable  injury  to  the  applicant. 

Reparable  Injury  is  One  the  Damage  of  VVuicu  is  merely  in  the  nature 
of  pecuniary  loss,  and  can  be  exactly  and  fully  repaired  by  compensa. 
tion  in  money. 

Irreparable  Injuries  are  those  the  damage  of  which  cannot  be  repaired 
by  a  money  consideration,  such,  for  instance,  as  result  from  acts  which 
outrage  the  feelings  and  wound  the  sensibilities,  or  deprive  us  of  objects 
of  afifectiou,  or  destroy  our  homes  or  other  real  property.  Various  in- 
stances of  irreparable  injury  given. 

Injury  la  Irreparable  Which  Consists  in  Denying  to  the  editor  of  a 
newspaper  a  right,  vested  in  him  by  contract,  to  have  full  editorial  con- 
trol of,  ami  to  dictate,  the  policy  of  such  paper. 

Alexander  and  Blanchard,  and  Wise  and  Ilerndon,  for  the 
relator. 

li.  J.  Looney,  and  Bell  and  Randolph,  for  the  respondent. 
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Fenner,  J.  The  application  is  for  a  mandamus  to  compel 
the  respondent  judge  to  grant  a  suspensive  appeal  from  an 
order  dissolving  a  preliminary  injunction  on  bond. 

Article  566  of  Code  of  Practice  provides:  "One  may  like- 
wise appeal  from  all  interlocutory  judgments,  when  such 
judgment  may  cause  him  an  irreparable  injury." 

Article  307  of  Code  of  Practice  authorizes  the  courts,  "in 
their  discretion,"  to  dissolve  an  injunction  on  bond,  "  when- 
•cver  the  act  prohibited  by  the  injunction  is  not  such  as  may 
work  an  irreparable  injury  to  the  plaintiff." 

It  is  held  that  the  discretion  thus  vested  in  the  courts  is 
limited  to  cases  where  the  act  prohibited  may  not  work  an 
irreparable  injury;  that,  in  the  latter  case,  they  have  no  right 
or  power  to  dissolve  on  bond;  and  that  an  order  dissolving  oa 
bond  in  such  cases  is  itself  an  interlocutory  judgment  which 
may  caiise  an  irreparable  injury,  and  is,  therefore,  appealable 
under  the  Code  of  Practice,  566.  It  is  further  held  that  where 
the  judge  refuses  to  grant  an  appeal  from  such  an  order,  the 
plaintiff  may  resort  to  this  court  for  a  mandamus  to  compel 
him  to  do  so. 

On  application  for  such  mandamus,  the  inquiry  in  this  court 
is  eimply  whether  the  act  which  is  prohibited  by  the  injunc- 
tion, and  is  unfettered  by  the  dissolution,  is  such  as  may  cause 
to  plaintiff  an  irreparable  injury.  If  found  to  be  such,  tho 
mandamus  is  granted;  if  not  so  found,  it  is  denied. 

In  this  inquiry,  the  allegations  of  the  plaintiff's  petition  for 
injunction  are  to  be  taken  as  true,  so  far  as  the  facts  therein 
set  forth  are  concerned. 

By  the  foregoing  it  is  not  meant  that  we  are  to  be  concluded 
by  mere  allegations  in  the  petition  that  the  acts  restriiined 
will  occasion  irreparable  injury.  Such  allegations  arc  mere 
inferences  and  deductions  from  the  acts  and  facts  charged,  the 
verity  and  soundness  of  which  we  may  review. 

We  are  to  examine  the  facts  charged,  and  the  nature  and 
character  of  the  injury  which  may  be  inflicted  by  the  acts 
complained  of,  and  are  thus  to  determine  whether  such  injury 
may  be  irreparable  vel  non. 

It  is  difficult  to  lay  down  any  precise  rule  as  to  what  gives 
to  an  injury  the  quality  of  being  irreparable;  but  the  general 
principle  is,  that  an  injury  the  damage  from  which  is  merely 
in  tho  nature  of  pecuniary  loss,  and  can  be  exactly  and  fully 
repaired  by  compensation  in  money,  is  a  reparable  injury  for 
•which  a  bond  of  suflQcient  amount  and  properly  secured  may 
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afford  all  adequate  indemnity.  But  as  we  have  heretofore  said : 
"There  are  many  injuries  which,  in  the  very  nature  of  things, 
cannot  be  repaired  by  any  money  consideration,  such,  for  in- 
stance, as  result  from  acts  which  outrage  the  feelings  and 
wound  the  sensibilities,  or  deprive  us  of  objects  of  afiFection. 
or  of  things  perhaps  trivial  in  themselves,  but  of  inestimable 
value  by  reason  solely  of  being  associated  with  some  precious 
memory  or  touching  incident  of  our  lives.  Or  it  may  be  that 
the  maintenance  of  the  writ  is  required  to  preserve  to  us  our 
homes,  and  to  establish  us  in  a  state  or  condition  which,  lost 
for  the  moment,  can  never  be  recovered,  nor  the  loss  atoned, 
for  by  money.  In  this  class  of  cases,  the  injunction  should^ 
be  maintained  because  the  injury  from  its  dissolution  would 
be  irreparable":  Crescent  City  v.  Police  Jury,  32  La.  Ann.  1194. 

The  foregoing  was  quoted  not  as  an  exhaustive  but  as  an 
illustrative  statement  of  the  kind  of  injuries  which  are  consid- 
ered irreparable. 

Thus  it  was  held  that  an  injunction  restraining  the  destruc- 
tion of  forest  trees  upon  land  claimed  by  the  plaintiff  to  belong 
to  him  involved  an  irreparable  injury,  and  could  not  be  dis- 
solved on  bond:  Delacroix  v.  Villere,  11  La.  Ann.  39. 

So  it  was  held  that  an  injunction  to  restrain  the  sale  of 
plantation,  which  sale  would  involve  its  transfer  and  loss  to 
the  claimant,  cannot  be  dissolved  on  bond,  because  while  the 
bond  might  indemnify  for  the  value  of  the  plantation,  it  could 
not  restore  the  plantation  itself:  White  v.  Cazenave,  14  La. 
Ann.  57. 

So  an  injunction  against  acts  operating  a  change  of  posses- 
sion of  immovable  property  involves  an  irreparable  injury, 
because  the  possession  thus  obliterated  cannot  be  restored  for 
the  time  during  which  it  was  lost:  Mariam  v.  Johnson,  22  La. 
Ann.  512;  Boedicker  v.  East,  24  Id.  154;  Sigur  v.  Judge,  33 
Id.  133. 

Injunction  to  restrain  emptying  of  nuisance-boat  in  a  river, 
polluting  plaintiff's  water  supply,  and  constituting  a  nuisance, 
was  held  not  dissoluble  on  bond:  Water  Works  Co.  v.  Oser,  36 
La.  Ann.  918. 

Where  members  of  a  Masonic  fraternity  enjoined  their  fel- 
low-members from  excluding  them  from  the  enjoyment  of  the 
common  property,  and  depriving  them  of  the  intellectual  and 
moral  enjoyment  of  participating  in  Masonic  meetings  and 
rites,  tlie  court  said:  "It  would  be  difficult  to  estimate  in  dol- 
lars and  cents  the  damage  the  plaintiffs  may  sustain  by  being. 
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deprived  of  their  supposed  privileges  as  members  of  the  cor- 
poration. A  compensation  even  in  damages  could  not,  there- 
fore, be  readily  awarded  plaintiffs.  If  the  plaintiffs  have  any 
right  at  all,  they  are  entitled  to  maintain  their  injunction 
'Until  they  can  be  heard  contradictorily  with  their  opponents." 
And  the  order  dissolving  on  bond  was  reversed:  Knahe  v.  Fer- 
not,  14  La.  Ann.  847. 

Such  are  a  few  illustrations  of  the  principles  guiding  this 
•court  in  these  matters.  Each  particular  case,  however,  is  to 
be  considered  on  its  own  facts  and  circumstances,  and  the 
relief  determined  thereby. 

Let  us  now,  therefore,  examine  the  case  in  hand. 

Plaintiff  alleges,  in  substance,  that  the  establishment  con- 
stituting the  Shreveport  Times  newspaper  was  leased  jointly 
for  the  period  of  three  years,  by  himself  and  his  co-lessee, 
-Johnson,  to  be  conducted  by  them  as  a  newspaper;  and  that 
it  was,  at  the  time,  agreed  between  them  that  plaintiff  "  was 
to  be  the  editor  of  the  paper,  and  was  to  have  full  editorial 
control  of  the  newspaper,  its  policy,  and  utterances  upon  any 
-and  all  topics  and  subjects,  without  hindrance  or  interference 
from  any  source;  and  his  co-lessee  was  to  have  charge  of  the 
mechanical  department  of  said  paper,  in  the  capacity  of  su- 
perintendent of  the  type-setting  and  printing  department  of 
the  paper";  that,  accordingly,  during  the  first  year  of  the  en- 
terprise, plaintiff  had  enjoyed  sole  control  as  editor;  but  that, 
within  a  few  days  prior  to  the  suit,  Johnson  had  assumed  to 
interfere  with  the  editorial  control,  and  had  given  instructions 
to  insert  no  article  of  a  political  nature  prepared  and  offered 
by  Puckette,  and  had  actually  thrown  out  and  refused  to  print 
such  articles,  and  had  given  a  continuing  order  to  the  em- 
ployees in  the  printing  department  not  to  insert  such. 

The  foregoing  are  pure  allegations  of  fact,  which,  for  the 
purposes  of  this  proceeding,  must  be  taken  as  true. 

He  alleges  that  this  conduct  of  his  co-lessee  is  a  usurpation 
and  invasion  of  his  rights;  that  it  operates  a  change  in  the 
possession  and  control  of  the  newspaper,  and  deprives  him  of 
his  just  control  over  its  policy  and  editorial  utterances;  that 
it  deprives  him  of  the  intellectual  enjoyment  of  editing  the 
paper,  and  prevents  him  from  carrying  out  the  policy  ho  had 
adopted  as  regards  said  paper;  that  he  cannot  be  maintained 
in  his  rights  as  editor  without  the  aid  of  the  court;  and  that 
the  action  of  the  defendant  was  calculated  to  injure  and  would 
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injure  his  reputation  and  standing  as  a  newspaper  man,  and. 
bring  him  into  contempt  and  disrepute  in  his  vocation. 

Upon  such  allegations  the  injunction  was  originally  granted, 
and  upon  a  rule  to  dissolve  it  as  improvidently  and  illegally 
issued  on  the  face  of  the  papers,  the  judge,  after  full  hearings 
and  with  an  elaborate  opinion,  maintained  it. 

It  is  impossible,  and  would  be  eminently  improper,  for  us  to 
follow  the  learned  respondent  judge  in  his  discussion  of  the 
legality  and  propriety  of  the  injunction  itself,  unless,  on  the 
face  of  the  papers,  it  was  perfectly  manifest  that  the  granting 
of  the  injunction  was  an  abuse  of  the  powers  of  the  court. 
This  is  not  the  case.  The  contract  set  out  cannot  be  treated 
as  one  merely  for  personal  services,  nor  is  there  any  dubiety 
about  the  terms  or  construction  of  the  contract,  which  must 
be  absolutely  accepted  as  stated  in  the  petition.  Therefore 
the  case  of  Healy  v.  Allen,  38  La.  Ann.  867,  does  not  apply. 

It  is  a  suit  for  the  specific  performance  of  a  contract,  and  to 
restrain  the  violation  thereof  by  one  party,  and  we  have  very 
considerately  held  that,  "in  proper  cases  [there  indicated], 
the  courts  of  this  state  may  and  should  enforce  specific  per- 
formance of  contracts  by  both  mandatory  and  injunctive  re- 
lief," quoting  articles  1926  and  1927,  Civil  Code,  the  latter  of 
which  declares:  "  In  ordinary  cases,  the  breach  of  such  a  con- 
tract [to  do  or  not  to  do]  entitles  the  party  aggrieved  only  to 
damages,  but  where  this  would  be  an  inadequate  compensa- 
tion, and  the  party  has  the  power  of  performing  his  contract, 
he  may  be  constrained  to  specific  performance  by  means  pre- 
scribed in  the  laws  which  regulate  the  practice  of  the  courts  "  ; 
Levine  v.  Mitchell,  35  La.  Ann.  1126. 

The  case  was  quite  similar  to  this  one,  being  for  an  injunc- 
tion to  restrain  violation  of  a  partnership  contract. 

The  question  is,  whether,  where  the  editor  of  a  newspaper 
has  by  contract  the  absolute  right  to  have  full  editorial  con- 
trol, and  to  dictate  its  policy  and  formulate  its  utterances 
upon  any  and  all  topics  and  subjects  without  hindrance  or  in- 
terference from  his  copartner  or  any  other  source,  the  depriva- 
tion and  denial  of  such  right  constitutes  an  injury  for  which 
damages  would  be  an  inadequate  compensation,  and  there- 
fore, in  the  sense  of  the  law,  irreparable. 

If  we  could  treat  a  public  newspaper  as  <a  purely  mercantile 
enterprise,  and  the  vocation  of  an  editor  as  merely  mercenary, 
perhaps  we  might  maintain  the  contention  of  respondent,  and 
treat  the  injury  to  relator  as  a  simple  question  of  profit  and 
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loss,  to  be  adjusted  by  pecuniary  compensation.  But  surely 
newspapers  have  some  objects  and  purposes  higher  than  mere 
money-making.  As  operated  in  modern  times,  they  are  some- 
thing more  than  mere  advertising  mediums,  or  even  purveyors 
of  nev^s.  They  are  organs  of  public  opinion,  instructors  of  the 
people,  advocates  of  certain  fixed  policies  and  principles,  the 
promotion  of  which  must  gratify  the  intellectual  and  moral 
desires  of  their  proprietors,  even  if  they  do  not,  in  all  cases, 
advance  their  pecuniary  interests.  We  might  well  conceive 
that,  though  offered  the  amplest  pecuniary  inducements  to 
advocate  principles  or  causes  which  they  disbelieved,  or  to 
abstain  from  advocating  those  which  they  approved,  worthy 
journalists  would  reject  such  propositions  with  the  scorn 
which  they  would  deserve.  We  must  apply  the  same  rule  to 
the  editor  of  a  newspaper.  He,  too,  must  be  treated  as  a  man 
who  has  principles  and  convictions,  a  sense  of  public  duty,  a 
devotion  to  the  interests  of  the  people  as  he  understands 
them;  and  we  must  assume  that,  in  executing  the  functions 
of  his  high  calling,  he  sets  a  value  upon  the  advancement  of 
Buch  objects  far  above  and  beyond  any  mere  pecuniary  re- 
ward. When,  in  violation  of  his  clear  legal  rights,  his  mouth 
is  muzzled,  and  he  is  deprived  of  his  power  to  advocate  his 
principles  and  convictions  in  the  exercise  of  his  vocation,  we 
are  bound  to  hold  that  he  suffers  an  injury  not  susceptible  of 
being  measured  by  a  mere  money  standard,  and  therefore,  in 
the  sense  of  the  law,  irreparable. 

The  relator  is,  therefore,  undoubtedly  entitled  to  the  sus- 
pensive appeal  for  which  he  seasonably  applied. 

It  is  therefore  ordered  and  decreed  that  the  provisional  writ 
of  mandamus  herein  issued  be  hereby  made  peremptory. 

PocHE,  J.,  absent. 


Mandamos,  when  Allowable:  Note  51  Am.  Rep.  798. 

Mandamus  to  Control  Judicial  Actions:  St.  Louis  Co.  Court  v.  Sparks, 
45  Am.  Dec.  353;  People  v.  Tm-ner,  52  Id.  295;  People  v.  Pearson,  33  Id.  445; 
notes  58  Id.  407;  40  Id.  575;  52  Id.  302. 

Irreparable  Injuries  against  Which  an  Injunction  mat  Properly 
Issue:  See  Cause  v.  Perkins,  69  Am.  Dec.  728;  CommonvxaUh  v.  Pittsburgh 
R.  R.,  62  Id.  372;  Richards's  Appeal,  98  Id.  202;  note  to  Dudley  v.  Hurst,  1 
Am.  St.  Rep.  374-379. 
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TissoT  V.  Great  Southern  Telegraph  and  Tele- 
phone Company. 

[33  Louisiana  Annual,  996.] 

Crrr  Streets  axd  Sidewalks  are,  as  to  ABumNa  Proprietors,  nob 
subject  to  any  proprietary  right  or  interest  therein. 

Nuisance. — That  Citt  Ordinance  Declares  Particular  Use  of  Prop- 
erty A  Nuisance  does  not  make  it  such  unless  it  be  a  nuisance  in  fact. 

On'e  Who  Himself  Abates  as  a  Nuisance  that  which  is  not  so  in  fact 
does  it  at  his  own  peril. 

Company  Laying  Fire  Alarm  Telegraph  for  Public  Use  is  Liable  for 
Trespass,  where  it  invades  premises  of  abutting  proprietor,  and  cuts  off 
branches  projecting  over  the  street,  but  which  are  not  an  obstruction  to 
its  use,  and  when  it  would  have  been  easy  to  have  placed  posts  and  run 
the  wires  elsewhere.  If  it  had  been  necessary  to  cut  the  trees  in  order 
to  lay  the  telegraph,  this  would  not  warrant  cutting  them  so  as  to  leave 
in  the  foliage  an  open  space  from  twenty-five  to  forty  feet  in  circumfei  • 
ence  for  the  mere  purpose  of  passing  through  it  an  almost  imperceptible 
wire. 

Municipality  is  not  in  Default  for  Trespass  committed  by  company 
working  for  it  under  a  contract,  where  it  does  not  expressly  or  impliedly 
authorize  the  doing  of  the  wrongful  act. 

Henry  P.  Dart,  for  the  plaintiffs  and  appellees. 

Bayne,  Denegre,  and  Bayne,  for  the  defendant  and  appellant. 

Bermudez,  C.  J.  This  is  an  action  to  recover  two  thousand 
five  hundred  dollars  damages  for  trespass  on  plaintiffs'  prem- 
ises, injury  done  to  valuable  trees  thereon,  etc.,  by  employees 
of  the  defendant  company,  whose  action  is  characterized  as 
wanton,  malicious,  and  violative  of  the  rights  of  petitioners. 

After  issue  joined  by  a  general  denial,  the  case  was  tried, 
and  a  judgment  rendered  for  $750  damages,  from  which  the 
defendant  company  appeals. 

The  facts  do  not  appear  to  be  disputed;  with  the  district 
judge,  we  find  them  them  to  be  the  following:  — 

The  plaintiffs  are  the  owners  of  the  property,  which  cost 
twelve  thousand  dollars  years  ago,  and  has  been  continually 
since  improved. 

At  a  distance  of  between  one  and  two  feet  within  the  front- 
line railing,  there  were  four  full-grown  magnolia  trees,  planted 
more  than  twenty  years  ago,  which  had  been  carefully  nur- 
tured and  trimmed,  and  which  presented  an  imposing  appear- 
ance. They  were  planted  two  on  each  side  of  the  entrance 
gate,  at  a  distance  of  between  twelve  and  fifteen  feet  apart. 

During  the  summer  of  1886,  eniployees  of  the  defendant 
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company  entered  the  premises,  and  climbing  the  trees  to  somo 
twenty-five  feet  from  the  ground,  actually  did  cut  off  from  two 
of  them  a  number  of  limbs  projecting  on  the  street,  so  as  to 
leave  an  open  space  in  the  foliage  varying  from  twenty-five  to 
forty  feet  in  circumference. 

In  justification,  the  company  urges  that  permission  for 
the  cutting  of  the  limbs  had  been  previously  obtained;  that 
the  branches  projected  over  and  into  the  street,  and  were 
iin  obstruction  operating  as  a  nuisance,  which  the  city  of 
New  Orleans  had  the  right  to  remove;  that  the  cutting  com- 
plained of  was  done  in  execution  of  a  contract  between  the 
company  and  the  corporation,  for  the  latter's  benefit  or  public 
improvement,  namely,  the  construction  of  a  fire  alarm  tele- 
graph through  its  streets,  over  a  designated  route,  under  the 
supervision  of  the  commissioner  of  police  and  public  buildings; 
that  the  trees  in  question  were  on  that  route,  and  the  limbs 
cut  off  were  an  impediment  to  the  execution  of  the  contract; 
that  no  more  limbs  were  cut  than  was  necessary,  and  the  legal 
presumption  is,  that  it  was  done  properly. 

The  company  repels  the  charges  of  malice  and  negligence, 
holding  that,  in  the  absence  of  such,  only  actual  and  compensa- 
tory damages  can  be  claimed;  that  there  is  no  proof  of  real 
damage,  and  that  punitory  damages  cannot  be  allowed. 

Hence  error  is  charged  in  the  judgment  below,  and  its  re- 
versal is  asked. 

The  evidence  shows  that  when  the  acts  complained  of  were 
consummated,  the  plaintiffs  were  away  from  the  state,  and 
that  there  lived  on  the  premises  a  female  servant  who  had  a 
■daughter  some  twelve  years  old.  A  gardener  occasionally 
would  come  merely  to  keep  the  garden  in  good  condition. 

There  is  nothing  to  show  that  any  authority  was  obtained 
from  either  of  the  occupants;  but  even  if  there  was  proof  to 
that  effect,  it  could  not  be  considered,  for  the  plain  reason  thai 
the  keepers  of  the  property  had  been  placed  upon  it  for  its  pro- 
tection, and  not  for  its  destruction  to  any  extent,  and  that  anj 
permission  from  them  to  the  contrary  was  bound  to  be  viola- 
tive of  their  trust,  and  so  of  no  value  and  protection. 

Granting  the  contract  for  the  building  of  the  fire  alarm  tele 
graph  with  the  city,  it  by  no  means  follows  that,  under  that 
contract,  which  is  absolutely  reticent  on  the  subject,  the  de- 
fendant company  acquired  from  the  city  the  right  to  do  that 
which  is  charged  against  it. 

There  is  no  doubt  that  the  streets  and  sidewalks  of  a  city 
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arc  not  subject  to  any  proprietary  right  or  interest  on  the  part 
of  abutting  proprietors:  37  La.  Ann.  67;  38  Id.  606. 

They  are  things  which  belong  in  common  to  the  inhabitants 
of  cities,  and  to  the  use  of  which  all  the  inhabitants  of  the 
place,  and  even  strangers,  are  in  common  entitled:  Rev.  Civ. 
Code,  455,  458;  32  La.  Ann.  915. 

Neither  can  the  right  of  the  city  to  regulate  the  use  of  streets^ 
and  sidewalks  be  disputed;  for  it  has  that  privilege,  not  only 
as  an  inherent  power  to  its  corporate  existence,  but  also  be- 
cause its  charter  specially  vests  it  with  the  prerogative:  32  La. 
Ann.  915,  charter  1882,  sees.  7,  8,  pp.  20,  21. 

It  is  well  settled  that  whether  the  municipal  corporatioiv 
holds  the  fee  of  the  street  or  not,  the  true  doctrine  is,  that 
it  can  do  all  acts  appropriate  or  incidental  to  a  beneficial  use 
by  the  public,  only  where  it  acts  in  a  proper  and  careful  man- 
ner, for  it  is  then  only  that  the  adjoining  proprietor  cannot 
complain. 

It  is  perfectly  true  that  a  municipal  corporation  may,  whei> 
authorized,  expropriate  for  the  purpose  of  opening  streets  and 
making  sidewalks,  and  that  it  may  cut  down  trees,  dig  up  the 
earth,  and  may  make  culverts,  drains,  and  sewers  upon  or  un- 
der the  surface,  grade,  and  level,  —  in  fine,  do  any  proper  act 
which  may  improve  the  use  of  the  thoroughfare  and  enhance- 
public  convenience;  but  that  cutting  of  trees,  digging  up  of 
earth,  and  the  other  acts  must  be  confined  within  the  limits 
of  the  street  which  extends  over  the  space  between  the  front 
lines  of  property-holders  on  both  sides,  sidewalks  included.  It 
follows,  therefore,  the  city  could  not  enter  the  premises  of  the 
abutting  proprietors,  cut  down  their  trees,  or  dig  up  the  enrtlv 
on  their  premises:  Dillon  on  Municipal  Corporations,  3d  cd., 
Bee.  688  (544),  p.  684. 

It  is  true  that,  under  its  charter  already  cited,  the  city  is 
expressly  vested  with  the  power  "to  suppress  all  nuisances"; 
but  tliis  must  be  construed  so  as  to  apply  to  cases  of  nuisances 
clearly  so,  to  the  detriment  of  public  health  and  public  con- 
venience; for  otherwise  the  removal  or  abatement  would  bo 
unlawful. 

Wood,  in  his  treatise  on  the  subject  of  nuisances,  substan- 
tially use3  the  following  language:  "Where  the  legislature 
confers  upon  the  city  the  power  to  remove  nuisances,  tliis 
power  confers  authority,  provided  the  thing  be  a  nuisance  and 
produces  such  an  injury  that  an  individual  injured  thereby 
migiit  remove,  but  not  otherwise,  and  if  the  authorities  abata 
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a  nuisance  they  are  subject  to  the  same  perils  and  liabilitic» 
as  an  individual,  if  the  nuisance  is  not  in  fact  a  nuisance.  It 
would,  indeed,  be  a  dangerous  power  to  repose  in  municipal 
corporations  to  permit  them  to  declare,  by  ordinance  or  other- 
wise, anything  a  nuisance  which  the  caprice  or  interests  of 
those  having  control  of  its  government  might  see  fit  to  outlaw, 
without  being  responsible  for  all  the  consequences;  and  even 
if  such  power  is  expressly  given,  it  is  utterly  inoperative  and 
void,  unless  the  thing  is  in  fact  a  nuisance,  or  was  created  or 
erected  after  the  passage  of  the  ordinance,  and  in  defiance  of  it. 
The  fact  that  a  particular  use  of  property  is  declared  a  nui- 
sance by  an  ordinance  of  the  city  does  not  make  that  use  a 
nuisrnce,  unless  it  is  in  fact  so,  and  comes  within  the  idea  of  a 
nuisance.  Hence  authority  conferred  by  an  ordinance  of  the 
city  is  no  protection  against  liability,  unless  its  unlawful 
character  is  clearly  established.  Therefore  (except  in  cases  oi 
great  public  emergency,  when  the  emergency  may  be  safely 
regarded  as  so  strong  as  to  justify  extraordinary  measures 
upon  the  ground  of  paramount  necessity,  or  when  the  use  of 
property  complained  of  is  so  clearly  a  nuisance  as  to  leave  no 
room  for  doubt  on  the  subject),  it  is  the  better  course  to  secure 
an  adjudication  from  the  courts  before  proceeding  to  abate  it": 
Section  740. 

The  author  next  proceeds,  enumerating  the  recognized  cases- 
in  which  municipal  corporations  may  abate  nuisances. 

In  the  present  instance,  there  is  nothing  to  show  that  the 
overhanging  of  limbs  of  trees  on  the  sidewalks  from  within 
the  property  has  ever  been  declared  by  law  or  ordinance  or 
even  considered  as  a  nuisance. 

In  a  case  in  which  it  was  claimed  that  a  veranda  extending 
over  a  sidewalk  was  a  nuisance,  as  being  an  obstruction  ol 
light  and  view  which  ought  to  be  abated,  a  previous  court  said 
that  as  to  verandas  of  the  kind  erected  by  the  defendant, 
which  the  evidence  shows  to  have  become  so  common  of  late 
years,  they  are  obviously,  so  far  as  the  public  is  concerned,  a 
great  improvement  as  compared  with  the  hanging  galleries 
and  wooden  sheds,  which  extend  only  to  the  half  or  the  third 
of  the  width  of  a  sidewalk,  and  from  which  the  drip  in  rainy 
weather  is  so  great  an  annoyance  to  foot-passengers.  These 
modern  verandas,  on  the  contrary,  afford  a  perfect  shelter 
from  the  sun  and  weather  to  passers  by  the  front  of  the  houses 
to  which  they  are  attached.  In  sultry  climates,  the  necessity 
of  shade  from  the  sun,  to  health  and  comfort,  has  universally 


252       TissoT  V.  Great  Southern  Tel.  etc.  Co.     [Louisiana, 

introduced  the  custom  of  balconies,  or  verandas,  which,  in 
this  respect,  are  equally  beneficial  to  the  inmates  of  the  houses 
and  to  wayfarers:  Durant  v.  Riddell,  12  La.  Ann.  747. 

It  is  to  be  noted  that  the  property  in  the  instant  case  is  situ- 
ate in  the  suburban  or  rural  part  of  the  city,  in  front  of  a 
watercourse  known  as  a  bayou,  and  that  right  next  to  the 
trees,  on  the  street  side,  there  exists  a  small  sidewalk  of  be- 
tween two  or  three  feet  in  width. 

To  those  who  live  in  this  climate,  particularly  during  the 
Tiot  summer  months,  when  the  thermometer  points  to  about 
100°,  when  not  more,  it  would  be  needless  to  argue  that  the 
•overhanging  of  branches  of  magnolia  trees  on  such  sidewalks 
is  no  nuisance,  but,  on  the  contrary,  actually  proves  of  great 
relief,  not  only  against  the  heat,  but  also  sometimes  even 
-against  the  rain  itself. 

The  court  can  take  judicial  notice  of  the  fact  that,  on  many 
sidewalks  in  the  city  and  its  suburbs  or  outskirts,  there  has 
been  planted  a  number  of  trees,  and  it  knows  that  this  is  done 
with  the  formal  sanction  of  the  municipal  authorities,  though 
subject  to  its  good  pleasure  only:  Jewell's  Dig.  519. 

The  principles  announced  by  Wood  were  expressly  recog- 
nized in  this  state  in  Kennedy  v.  Phelps,  10  La.  Ann.  227,  and 
were  enforced  in  the  case  of  Pontchartrain  R.  R.  Co.  v.  New 
Orleans,  27  Id.  162,  in  which  the  city  was  condemned  to  pay 
thirty  thousand  dollars  damages  for  having  pulled  down  the 
depot  of  the  company,  which  had  been  considered  a  nuisance, 
and  which  was  not  in  fact  such. 

The  same  views  were  entertained  in  the  case  of  City  v.  Wirey 
20  La.  Ann.  500,  in  which  a  contractor,  in  laying  the  pavement 
on  a  banquette  on  one  of  the  streets,  took  up  or  destroyed  com- 
mon shade-trees  which  had  been  planted  there,  was  held  liable 
in  damages  and  condemned  accordingly,  although  he  claimed 
not  to  have  acted  with  malice. 

The  defendants  have  called  our  attention  to  what  was  said 
in  the  case  of  the  Earl  of  Lonsdale,  2  Barn.  &  C.  311,  by  Mr. 
Justice  Bert,  and  which  is  to  the  effect  that  the  permitting  the 
branches  of  trees  to  extend  so  far  beyond  the  soil  of  the  owner 
of  the  trees  is  an  unequivocal  act  of  negligence  which  the  in- 
jured party  may  abate  without  notice;  but  the  learned  justice 
adds  that  the  security  of  lives  and  property  may  sometimes 
require  so  speedy  a  remedy  as  not  to  allow  time  to  call  on  the 
person  on  whose  property  the  mischief  has  arisen  to  remedy  it, 
and  that,  in  all  other  cases,  persons  should  not  take  the  law 
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into  their  own  hands,  but  follow  the  advice  of  Lord  Hale  and 
appeal  to  a  court  of  justice. 

It  may  well  be  that,  under  the  circumstances  from  which 
the  litigation  arose,  the  learned  justice  thought  himself  au- 
thorized to  announce  what  he  deemed  to  be  a  principle;  but^ 
from  his  own  language,  this  course  could  be  justified  only 
where  security  to  life  and  property  would  require  a  speedy 
remedy. 

In  France,  whose  system  derives  from  the  Roman  law,  from 
which  we  have  borrowed  the  great  bulk  of  our  legislation,  the 
code  provides,  with  more  regard  to  the  rights  of  ownership, 
that  he  on  whose  property  the  branches  of  the  trees  of  the 
neighbor  overhang  may  compel  the  latter  to  cut  those  branches; 
Code  Napoleon,  672. 

It  further  declares,  however,  that  if  it  be  the  roots  that  have 
encroached,  he  has  the  right  to  cut  them  himself:  Same  article, 
jiew  line. 

Our  code,  article  691,  on  the  subject,  is  to  the  effect  that,  if 
the  neighbor  suffers  any  damage  from  the  trees  he  can  oblige 
the  owner  to  have  them  torn  up,  or  have  their  branches  cut  off, 
which  extend  over  his  estate.    It  makes  the  same  provision  as 
the  French  code  when  the  roots  invade  his  estate. 

Had,  by  some  accident,  the  limbs  of  the  trees  on  plaintifFs*^ 
property  been  detached  therefrom  and  fallen  across  the  side- 
walk, remaining  there,  so  as  to  prevent  the  use  of  it  by  way- 
farers, there  is  no  doubt  that  the  city,  or  any  person  injured, 
could  have  had  the  right  —  the  obstruction  proving  a  nui- 
sance, the  necessary  remedy  having  to  be  applied  at  once  —  to 
remove  it  some  way  or  other,  without  any  notice  to  the  pro- 
prietor of  the  trees,  even  had  it  been  necessary  to  enter  upon; 
the  premises  as  an  indispensable  means  to  accomplish  the  re- 
moval, but  doing  no  more  damage  than  would  be  essential  to 
effect  the  object,  remaining  liable  for  any  wanton  and  uncalled 
for  injury.  The  existence  of  the  emergency  alone  would  justify 
the  interference:  9  U.  S.  Dig.,  tit.  Nuisance,  p.  649,  Nos.  62,  63, 
C7,  68;  Cooley  on  Torts,  47. 

It  is  upon  this  principle  that,  while  recognizing  the  rights 
of  the  defendant  to  put  up  poles  and  run  wires  thereon,  this 
court  has,  in  the  Irwin  case,  37  La.  Ann.  67,  relieved  the  de- 
fendant, because  the  right  had  been  exercised  with  as  little 
inconvenience  as  possible  to  the  plaintiff  and  to  the  public. 

The  argument  is  fallacious,  and  a  begging  of  the  question, 
that  in  this  case,  although  the  limbs  were  not  strictly  a  nui- 
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sance,  they  were  obstacles  in  the  way  of  a  public  necessary 
improvement,  which  had  to  be  instantly  removed,  for  it  is  not 
found  that  it  was  actually  impossible  to  put  up  the  posts  and 
run  the  wires  at  any  other  place  or  otherwise  than  through 
the  space  occupied  by  the  branches  and  the  foliage. 

It  is  apparent,  from  an  inspectiun  of  the  map  or  plat  in  evi- 
dence, that  it  would  have  been  eas}'  to  have  planted  the  tele- 
graph posts,  and  run  the  wires  on  them,  on  the  other  side  of 
the  street,  on  the  embankment  of  the  bayou,  without  inter- 
fering with  the  tow-path  used  for  cordelling  schooners  and 
other  craft  up  and  down  the  watercourse. 

It  is  likewise  manifest  that,  even  if  the  posts  could  not  have 
been  erected  elsewhere,  there  existed  no  reason  whatever  to 
cut  the  limbs  of  the  trees  so  as  leave  in  the  foliage  an  open 
space  ranging  from  twenty-five  to  forty  feet  in  circumference, 
or  eight  to  thirteen  feet  in  diameter,  for  the  mere  purpose  of 
running  through  that  space  an  almost  imperceptible  wire. 

It  remains  to  be  known  how  long  it  will  take  for  other  limbs 
and  other  foliage  to  grow  which  will  fill  up  the  large  opening 
thus  unnecessarily  made. 

In  the  mean  time  the  injury  done  has  surely  not  been  fully 
repaired. 

While  treating  of  the  right  which  a  party  may  have  of  re- 
moving, himself,  and  without  notice,  a  nuisance  really  so, 
Cooley,  in  his  work  on  torts,  says:  "The  fact  that  he  is  tak- 
ing the  law  into  his  own  hands  imposes  upon  himself  a  special 
obligation  to  keep  clearly  within  the  necessity  which  justifies 
it,  and  if  he  is  guilty  of  wanton  or  unnecessary  violence,  ho 
is  liable  for  the  excess." 

From  the  premises,  it  clearly  follows  that,  as  the  overhang- 
ing of  the  limbs  cut  by  the  employees  of  the  defendant  com- 
pany was  not  a  nuisance,  and  surel}'  not  such  as  required  or 
authorized  an  immediate  removal  by  the  city,  the  company, 
or  any  other  person,  the  entry  on  the  premises  and  the  cutting 
were  wanton  acts  which  constitute  a  trespass,  and  an  infliction 
of  injury  to  property  and  feelings,  which  demands  the  allow- 
ance of  compensation  to  the  injured  party. 

Tliat  party  in  default  is  surely  not  the  city,  for  it  never  ex- 
pressly or  impliedly,  directly  or  indirectly,  authorized  any  ono 
of  its  officials,  or  even  the  defendant  company,  to  commit  tiio 
trespass  or  inflict  the  damage.  So  that  the  responsibility  rests 
upon  the  defendant  company  alone,  whose  employees  repre- 
sented it  and  did  the  acts  complained  of  in  the  performance 
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of  service  assigned  to  them  in  the  ordinary  course  of  their  em- 
ployment, and  which  acts  the  company  could  have  prevented 
by  giving  proper  instructions,  or  pursuing  some  different  course. 

While  the  rights  of  corporations  will  be  recognized,  the  ob- 
ligations under  which  they  are  placed  to  respect  those  of 
others  must  be  enforced. 

It  is  hardly  necessary  to  refer  to  authorites  to  show  that  tho 
acts  done  constitute  a  trespass  and  entitle  the  plaintiffs  to  an 
indemnity.  Attention,  however,  is  called  to  3  Sutherland  on 
Damages,  364,  374,  385,  398,  469;  Cooley  on  Torts,  63,  64; 
Rev.  Civ.  Code,  1934;  Delacroix  v.  Villere,  11  La.  Ann.  39;  City 
V.  Wire,  20  Id.  500;  Hardy  v.  Stevenson,  29  Id.  172;  Keene  v. 
Lizardi,  8  La.  26;  Brulard  v.  Calhoun,  13  La.  Ann.  445;  Salt 
Lake  City  v.  Hollister,  118  U.  S.  256,  and  authorities  therein, 
all  referred  to  in  the  elaborate  opinion  of  our  learned  brother 
of  the  district  court. 

It  is  evident  that  the  plaintiffs  have  sustained  injury  in  the 
wanton  invasion  of  their  premises,  in  the  unjustified  destruc- 
tion of  their  property,  in  the  deprivation  of  material,  physi- 
cal, and  moral  enjoyment,  in  the  endurance  of  aggrieved 
feelings,  and  in  the  apprehension  of  a  possibly  irremediable 
wrong,  for  all  of  which  they  are  entitled  to  compensatory 
damages. 

The  law  on  the  subject  of  assessment  of  damages  in  cases 
of  offenses  and  quasi  offenses  leaves  much  discretion  to  the 
judge  or  jury:  Rev.  Civ.  Code,  1928. 

The  evidence  shows  the  value  of  the  trees,  what  it  would 
cost  to  replace  them,  how  long  it  would  take  for  the  newly 
planted  trees  to  acquire  the  size  of  those  mutilated.  It  estab- 
lishes that  these  were  ornaments  of  the  property,  planted  by 
Mr.  Tissot. 

It  does  not  put  a  value  on  the  disappointment,  mortification, 
and  other  sufferings  of  the  plaintiffs,  as  such  things  cannot  be 
said  to  be  measurable  and  appreciable  in  dollars,  though,  where 
there  has  been  a  mental  endurance,  some  adequate  pecuniary 
compensation  must  be  made. 

The  code  provides  that,  in  cases  of  unlawful  deprivation  of 
some  legitimate  gratification,  although  the  same  are  not  appre- 
ciated in  money,  yet  damages  are  due:  Rev.  Civ.  Code,  1934; 
4  La.  Ann.  440;  10  Id.  33;  63  Am.  Dec.  586. 

We  deem  that,  under  the  circumstances,  the  damage  done 
is  daily  being  repaired,  and  that,  in  the  course  of  time,  it  will 
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hardly  be  perceptible,  so  tbat  tbe  original  condition  of  things 
will  be  fully  restored. 

We  do  not  think,  however,  in  the  absence  of  any  fixed  rule^ 
for  the  allowance  of  such  damages,  that  the  plaintiffs  are  en- 
titled to  recover  the  amounts  allowed  below. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  amended  so  as  to  allow  the  plaintiffs  four 
hundred  dollars  ($400),  instead  of  seven  hundred  and  fifty 
dollars  ($750),  and  thus  amended,  it  be  affirmed,  appellees  to 
pay  costs  of  appeal. 

Municipal  Ordinances  Relating  to  Nuis.\nces  —  Right  to  Declark 
What  is  a  Nuisance:  Hart  v.  Mayor  of  Albany,  24  Am.  Dec.  165;  Toume 
r.  Lee,  20  Id.  260;  note  IG  Id.  194. 

Right  of  Private  Person  to  Abate  Nuisance:  Note  78  Am.  Dec. 
6S9;  Bowden  v.  Lewis,  43  Am.  Rep.  21,  and  note  24;  Gray  v.  Ayres,  32  Am, 
Dec.  107;  Gates  v.  Blincoe,  26  Id.  440,  and  note  443;  note  44  Am.  Rep.  UK 

Liability  of  Municipality  for  Acts  and  Neglect  of  Contractor: 
Note  22  Am.  Rep.  510;  City  of  St.  Paul  v.  Seitz,  74  Am.  Dec.  753,  and  note 
761;  City  of  Erie  v.  Caulkins,  27  Am.  Rep.  642,  and  note  647;  Blurnb  v.  City 
of  Kansas,  54  Id.  87,  and  note  90;  Wright  v.  Holbrook,  13  Id.  12;  St.  Peter  v. 
Denison,  17  Id.  258,  and  note  263;  note  53  Am-  Dpc  320:  notes  100  Id.  360; 
80  Id.  83;  65  Id.  528. 
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(39  Louisiana  Annual,  lOil.] 

Relation  of  Master  and  Servant  Exists  instead  of  Contractor  and 
Employer,  where,  under  a  written  contract,  the  entire  order,  method, 
and  plan  of  the  work  is  subject  to  the  control  of  the  latter  under  a 
clause  in  such  contract  providing  that  the  work  of  demolition  of  a 
building  "is  to  be  carried  out  according  to  the  directions  of  the  super- 
vising architect,  whose  decisions  on  all  points  "  the  contractor  agrees  to 
accept  as  final. 

Master  and  Servant. — Employer  is  Responsible  to  Servant  of  Con- 
tractor, where  such  servant  sustains  an  injury  resulting  from  the  per- 
sonal interference  and  control  by  the  employer  of  the  work,  or  some 
part  of  it. 

Notwith-standinq  Fellow-servant's  Contributory  Negligence,  Master 
is  Liable  if  his  negligence  had  a  share  in  causing  injuries  to  servant. 

Master  is  Liable  for  Servant's  Negligence  resulting  in  injury  to  an. 
inferior  servant,  where  the  former  is  vice-principal  or  direct  repre- 
sentative of  the  master  to  whom  such  inferior  servant  owes  the  same 
obedience  as  to  the  master  himself.  The  doctrine  relating  to  fellow- 
servants'  negligence  has  no  application  in  such  case. 

Servant's  Right  to  Recover  is  not  Barred  by  Mere  Knowledge  or 
Defects  in  his  work  whereby  injury  results  to  him,  unless  he  also  has 
knowledge  that  tbe  defects  are  dangerous.     He  is  only  bound  to  ae* 
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patent  defects,  not  latent  ones.  He  has  a  right  to  rely  upon  his  em- 
ployer's care,  superior  knowledge,  and  judgment,  and  may  rightfully 
assume  that  the  latter  has  taken  all  reasonable  precautions  to  guard 
him  from  danger,  and  will  not  expose  him  to  unnecessary  risk. 
IklASTKR  IS  Bound  to  Guakd  Servant  against  Danger  which  he  himself 
has  created.  Where  the  existence  of  the  danger  is  not  known  or  be- 
lieved in  by  the  former,  more  knowledge  or  better  judgment  may  not  be 
required  of  the  servant. 

Henry  H.  Hall,  for  the  plaintifif  and  appellee. 
Charles  S.  Rice,  for  the  defendants  and  appellants. 

Fenner,  J.  The  defendant  firm  became  the  purchaser  of 
the  immense  structure  known  as  the  Main  Building  of  the 
World's  Exposition,  erected  in  the  Public  Park  of  the  city  of 
New  Orleans.  The  object  of  the  purchase  was  to  demolish  it, 
and  to  convert  its  materials  into  marketable  lumber.  The 
building  was  one  of  the  largest  ever  constructed,  covering  a 
Bpace  of  about  thirteen  hundred  by  nine  hundred  feet.  It 
was  built  for  a  temporary  purpose  and  with  great  haste.  The 
lieight  and  breadth  of  its  spans  were  unusually  large,  and 
many  of  the  timbers  were  of  great  size  and  weight,  the  whole 
eecured  by  an  elaborate  system  of  rafters,  ridge-pieces,  pur- 
lins, braces,  etc.  The  work  of  its  safe  demolition  was  one  of 
great  magnitude,  and  requiring  skill  and  care. 

Defendants  entered  into  a  written  contract  with  one  J.  H. 
Lynch,  the  pertinent  portions  of  which  are  as  follows:  That 
Lynch  was  "to  take  down  and  lower  onto  main  or  ground 
floor  of  building  the  whole  of  the  trusses  of  various  sizes, 
namely,  the  seventy-five- foot  spans  and  fifty-foot  spans, — in 
effect,  the  whole  of  the  internal  framing  of  the  building,  with 
the  exception  of  that  portion  known  as  the  gallery  section,  etc. 
....  The  word  'truss'  or  section  aforenamed  is  to  mean  the 
whole  of  the  frame-work  which  is  in  position  or  place  between 
two  uprights  or  posts,  and  to  include  plates,  braces,  jack- 
rafters,  ridge-pieces,  purlins,  double  posts  or  uprights  sup- 
porting plates  on  which  foot  of  seventy-five  and  fifty-foot  spans 
rests,  and  also  includes  the  main  uprights  or  posts,  the  whole 
to  be  lowered  and  piled  in  their  respective  sizes  and  scant- 
lings," etc.  Lynch  further  agreed  "to  use  all  necessary  and 
proper  braces,  struts,  etc.,  so  as  to  secure  the  safety  of  the 
various  parts  or  portions  of  the  above  building.  The  whole 
of  the  work  of  demolition  to  be  carried  out  according  to  the 
directions  of  the  supervising  architect,  whose  decisions  on  all 
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points  in  dispute,  I  (Lynch)  agree  to  accept  as  final.  If,  at 
any  time,  I  do  not  use  due  diligence,  and  do  not  push  the  work 
or  carry  it  out  to  his  satisfaction,  and  notice  in  writing  having 
been  given  me,  and  I  failing  to  carry  out  the  instructions,  I 
agree  to  forfeit  this  contract,  and  give  up  all  claim  to  any 
money  or  moneys  that  may  be  due  to  me.  I  do  further  agree 
to  accept  all  responsibility  with  regard  to  any  accident  that 
may  befall  or  happen  to  any  of  my  employees  or  laborers." 
Lynch  was  to  receive  five  dollars  for  each  truss  lowered, 
"weekly  payments  to  be  made  at  the  rate  of  fifty  per  cent  on 
amount  of  work  done  on  certificate  from  supervising  architect, 
the  remainder  to  be  paid  on  completion." 

We  take  occasion  now  to  say  that  the  agreement  as  to  Lynch's 
responsibility  for  accidents  to  employees  is  brutuvi  fulvien  as 
to  plaintiff,  and  this  is  admitted  by  defendant's  counsel. 

The  supervising  architect  referred  to  in  the  contract  was 
one  employed  by  Sellers  &  Co.,  who  resigned  immediately  af- 
terwards, and  no  other  was  employed,  the  only  substitute  being 
a  police-officer  having  no  pretensions  to  being  an  architect, 
whom  Sellers  &  Co.  engaged  simply  to  keep  the  record  of 
Lynch's  work,  and  to  give  him  certificates  for  payment. 

Immediately  after  the  contract,  Sellers  &  Co.  proceeded, 
through  other  employees,  in  advance  of  Lynch's  work,  to  strip 
the  building,  not  only  of  the  sheathing,  but  of  many  of  the 
important  braces  and  purlins.  The  purlins  are  heavy  cross- 
timbers  connecting  the  immense  successive  trusses  or  spans 
with  each  other,  fitted  at  each  end  into  a  slot  in  the  trusses, 
and  secured  by  nails.  They  were  of  prime  importance  ia 
strengthening  and  maintaining  the  structure.  There  were 
eighteen  of  them  between  each  pair  of  trusses.  Sellers  &  Co. 
removed  all  except  one  on  the  fifty-foot  spans,  and  three  on 
the  seventy-five-foot  spans,  the  last  being  one  running  along 
the  crest  of  the  trusses,  and  one  on  each  side.  The  testimony 
is  conflicting  as  to  the  number  and  location  of  the  braces  re- 
moved, and  the  matter  is  of  slight  consequence.  There  is  no 
question  that  the  result  of  Sellers  &  Co.'s  work  was  to  weaken 
the  structure  beyond  the  point  of  security,  to  make  it  danger- 
ous to  the  lives  of  all  who  entered  it,  and  to  add  enormously 
to  the  hazard  of  Lynch's  work.  In  point  of  fact,  over  forty  of 
the  trusses  fell  of  their  own  weight  at  difierent  times,  and 
without  doubt  the  whole  of  the  structure  was  weakened,  jarred, 
and  in  many  parts  thrown  out  of  plumb.  The  building  wu3 
thereby  converted  into  a  public  nuisance,  dangerous  to  all  who 
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approached  it,  and  it  was  subsequently  condemned  as  such  in 
an  official  report  of  the  city  surveyor. 

The  expert  witnesses  all  agree  that  the  method  of  demolition 
thus  adopted  by  Sellers  &  Co.  was  improper,  unsafe,  and  un- 
'Scientific,  and  that  the  braces  and  purlins,  or  at  least  a  greater 
number  of  them,  should  have  been  left  for  removal  in  connec- 
tion with  the  trusses  themselves,  as  evidently  contemplated  by 
the  contract,  and  as  no  doubt  would  have  been  done  had  the 
work  proceeded  under  the  direction  of  a  competent  architect. 

Under  this  condition  of  affairs,  Lynch  proceeded  with  his 
work  and  safely  removed  a  large  number  of  the  trusses.  The 
method  of  removal  adopted  was  to  bring  a  derrick  up  close  to 
the  truss,  and  lash  the  latter  securely  to  the  derrick  so  as 
firmly  to  support  it,  and  hold  it  in  position;  then  to  fasten  a  gant- 
line  to  the  purlin,  and  to  disengage  the  latter  from  the  truss 
by  tension  on  the  gant-line,  to  tear  it  from  its  fastenings,  and 
then  to  lower  it. 

On  the  occasion  with  which  we  are  concerned,  this  work  had 
progressed  as  usual,  the  truss  had  been  secured  to  the  derrick, 
and  Faren,  Lynch's  employee,  reached  over  on  the  purlin  for 
the  purpose  of  fastening  the  gant-line  to  it,  when  the  purlin 
slipped  from  its  supports,  plunging  Faren  in  a  fall  of  seventy- 
five  feet,  accompanied  by  the  purlin  itself,  which  fell  on  him, 
occasioning  his  death. 

The  widow  and  minor  children  bring  the  present  action 
against  defendant  for  damages,  and  on  the  verdict  of  a  jury, 
recovered  a  judgment  for  five  thousand  dollars,  from  which  the 
defendants  appeal. 

The  grounds  of  defense,  as  we  understand  them,  are  threefold, 
viz.:  1.  That  Lynch  was  an  independent  contractor,  and  there- 
fore that  the  relation  of  master  and  servant  did  not  exist 
between  defendants  and  Faren,  the  employee  of  Lynch;  2. 
"That  if  Lynch  was  not  an  independent  contractor,  then  that 
he  was  a  fellow-servant  of  Faren,  and  the  injury  resulting 
from  Lynch's  fault,  Faren  cannot  recover;  3.  That  Faren  knew 
the  danger  and  assumed  the  risks  of  the  work,  and  therefore 
cannot  recover. 

Both  parties  quote  and  except  the  exposition  of  the  doctrine 
of  independent  contractor  given  by  William  Wood  in  his  work 
on  master  and  servant,  viz.:  "When  a  person  lets  outwork  to 
another  to  be  done  by  him,  such  person  to  furnish  the  labor, 
and  the  contractee  reserving  no  control  over  the  work  or  work- 
men, the  relation  of  contractor  and  contractee  exists,  and  not 
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that  of  master  and  servant,  and  the  contractee  is  not  liable  for 
the  negligent  or  improper  execution  of  the  work  by  the  con- 
tractor": Wood  on  Master  and  Servant,  593. 

This  is  a  sound  and  conservative  principle,  but  the  element 
essential  to  the  discharge  of  the  contractee  from  responsibility 
is,  that  he  shall  not  reserve  control  over  the  work.  This  does 
not  mean  that  he  may  not  reserve  a  certain  kind  of  power  of 
direction  as  to  the  thing  to  be  done,  provided  the  method  and 
instruments  of  doing  the  thing  are  left  under  the  exclusive- 
control  of  the  contractor.  "The  simple  test  is,"  says  Mr.. 
Wood,  "  who  has  the  general  control  over  the  work?  Who  has 
the  right  to  direct  what  shall  be  done,  and  how  to  do  it?  And 
if  the  person  employed  reserves  this  power  to  himself,  his  re- 
lation to  his  employer  is  independent,  and  he  is  a  contractor;; 
but  if  it  is  reserved  to  the  employer  or  his  agents,  the  relation 
is  that  of  master  and  servant":  Wood  on  Master  and  Ser- 
vant, 614. 

In  the  leading  case  of  Camp  v.  Church-wardens,  7  La.  Ann, 
822,  the  contract  was  for  the  reconstruction  of  a  cathedral  ac- 
cording to  certain  plans,  tbe  contractor  agreeing  to  act  "  under 
the  direction  and  superintendence  of  the  architect  appointed 
by  the  wardens."  The  court  found  the  injury  resulted  from 
defects  in  the  plan  pursued  in  prosecuting  the  work  as  well  as 
from  negligence  in  the  contractor,  and  held  both  liable  in 
solido,  on  the  ground  that  the  plan  or  method  of  prosecuting 
the  work  was  under  the  control  of  the  architect. 

In  another  case,  before  the  supreme  court  of  the  United 
States,  the  contract  was  for  the  building  of  a  wharf  by  the- 
contractor  for  a  railway  company,  and  the  contract  contained 
the  clause:  "  It  is  understood  and  agreed  that  the  said  G.  W. 
Bayley,  division  engineer  of  the  company,  shall  supervise  and 
direct  the  work  herein  agreed  to  be  done,  and  that  the  said 
work  shall  be  done  to  his  said  satisfaction."  Considering  the 
nature  of  the  work,  the  court  held  that  this  clause  operated  a 
reservation  of  control  over  the  method  of  conducting  it  which 
rendered  the  company  responsible  for  injury  resulting  from 
defect  in  such  method:  Railroad  Co.  v.  Hanning,  15  Wall. 
650. 

A  recent  case,  perfectly  analogous  to  the  instant  one,  arose 
before  the  supreme  court  of  Massachusetts,  where  the  contrac- 
tor entered  into  a  written  contract  with  trustees,  by  which  he 
agreed  "to  take  down  the  entire  building  known  as  the  A. 
house,  or  so  much  thereof  as  the  trustees  may  request,"  and 
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which  also  provided,  "  all  of  said  work  to  be  done  carefully 
and  under  the  direction  and  subject  to  the  approval  of  the 
trustees."  The  court  held  that  this  reservation  of  control  im- 
plied th^lt  the  contractor  "  was  subject  to  their  orders  as  to  the 
time  and  manner  and  mode  of  doing  the  work;  that  they  had 
the  right  to  step  in  and  say  to  him :  '  You  are  not  doing  this  as 
we  directed  you  to  do  it;  we  direct  you  to  do  thus  and  so;  and 
we  direct  you  to  do  this  in  the  other  way,'" — and  that  this 
brought  the  case  within  the  relation  of  master  and  servant, 
and  rendered  the  trustees  responsible  for  injuries  resulting 
from  the  negligence  of  their  employee:  Linnehan  v.  Rollins, 
137  Mass.  123. 

In  the  present  case,  two  things  are  apparent  on  the  face  of 
the  contract,  viz.:  1.  That  the  work  referred  to  in  the  contract 
•embraced  the  entire  demolition  of  the  internal  framing  of  the 
building,  including  removal  of  braces  and  purlins;  2.  That 
the  entire  order,  method,  and  plan  of  this  work  of  demolition 
was  subject  to  the  control  of  defendants  through  their  agent, 
the  supervising  architect,  whose  directions  Lynch  was  bound 
to  obey  under  penalty  of  forfeiting  all  his  rights.  The  nature 
of  the  work  was  such  that  nothing  else  but  the  method  of 
doing  it  required  the  supervision  of  an  architect,  and  we  can 
gee  no  other  possible  construction  of  the  language  employed. 

If  the  architect  had  directed  or  permitted  Lynch  to  strip 
the  building  as  actually  done  by  defendants,  before  removing 
the  spans.  Lynch  would  have  been  the  servant  of  defendants 
quoad  the  adoption  of  this  method,  and  they  would  have  been 
responsible  for  any  injury  resulting  therefrom.  A  fortiori  are 
they  responsible  when  they  themselves  adopt  this  method,  and 
do  this  part  of  the  work  themselves. 

All  authorities  agree  that  the  immunity  of  a  contractee  de- 
pends on  his  entire  abstinence  from  control,  and  that  if  he 
personally  interferes  in  the  work,  and  assumes  control  of  it  or 
of  some  part  of  it,  and  through  such  interference,  whether  as 
a  direct  result  or  as  a  consequence  thereof,  injury  results  to  a 
servant,  he  is  responsible:  2  Thompson  on  Negligence,  913, 
No.  40;  Wood  on  Master  and  Servant,  837;  Wharton  on  Neg- 
ligence, sees.  186,  205;  Cooley  on  Torts,  548;  Gilbert  v.  Beach, 
16  N.  Y.  608;  Hefferman  v.  Benkard,  1  Robt.  432. 

It  is  perfectly  clear  that  the  stripping  of  the  building  by  the 
removal  of  the  purlins  and  braces  was  an  essential  part  of 
the  work  covered  by  the  contract;  that  the  time,  order,  and 
.manner  of  their  removal  formed   important  elements  of  the 
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method  to  be  adopted  in  effecting  the  demolition;  that  the 
adoption  of  the  particular  method  here  pursued  was  the  direct 
act  of  defendants  themselves;  that  it  was  a  vicious,  faulty, 
and  dangerous  method;  and  if  the  injury  to  Faren  happened 
as  a  direct  result  or  consequence  of  this  fault,  defendants  can- 
not shield  themselves  from  responsibility  under  the  doctrine 
of  independent  contract. 

2.  The  evidence  leaves  no  doubt  that  the  accident  to  Faren 
was  the  consequence  of  the  acts  of  defendants  in  stripping 
and  weakening  the  building.  No  other  cause  is  assigned  for 
the  breaking  of  the  fastenings  and  the  detachment  of  the  pur- 
lin from  its  supports,  without  which  it  could  not  have  fallen. 
This  detachment  resulted  from  the  spreading  of  the  trusses, 
occasioned  by  the  removal  of  the  numerous  purlins  and 
braces  which  held  them  in  position,  and  by  the  jarring  to 
which  the  building  had  been  subjected  in  this  unsafe  condi- 
tion. As  to  whether  this  spreading  occurred  before  or  after 
Lynch  began  work  on  this  particular  truss,  the  evidence  is  con- 
flicting; but  it  is  sufficient  to  say  it  could  not  have  occurred 
at  all  but  for  the  removal  of  the  other  purlins  and  the  strain 
to  which  the  structure  had  submitted. 

It  is  claimed,  however,  that,  notwithstanding  the  fault  of 
defendants,  the  accident  would  not  have  happened  but  for  tho 
fault  of  Lynch  in  failing  to  comply  with  the  stipulation  in  his 
contract  requiring  him  "to  use  all  necessary  braces,  struts, 
etc.,  so  as  to  secure  the  safety  of  the  various  parts  of  the  build- 
ing." 

This  may  or  may  not  be  true;  but  conceding  it  to  be  true, 
this  would  only  serve  to  impute  the  accident  to  the  combined 
faults  of  defendants  and  of  Lynch;  and  the  effect  would  be, 
not  to  discharge  defendants,  but  merely  to  make  Lynch  re- 
sponsible in  solido  with  them:  Camp  v.  Church-wardens,  7  La. 
Ann.  322;  Cooley  on  Torts,  548. 

If  we  treat  Lynch  as  a  servant,  and  not  as  an  independent 
contractor,  and  Faren  as  a  fellow-servant,  this  would  afford 
no  protection  to  defendants.  The  doctrine  is  well  settled  that 
"if  the  negligence  of  the  master  had  a  share  in  causing  the 
injuries  of  plaintiff,  the  master  is  liable,  notwithstanding  the 
contributory  negligence  of  his  fellow-servant":  Grand  Trunk 
V.  Cummings,  lOG  U.  S.  700;  Beach  on  Contributory  Negli- 
gence, sec.  96;  Wharton  on  Negligence,  sees.  234,  913;  2 
Thompson  on  Negligence,  913. 

Moreover,  under  this  view  of  Lynch's  relation  as  a  servant 
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he  would  be,  as  to  Faren,  a  vice-principal  or  direct  representa- 
tive of  the  master,  to  whom  Faren  would  owe  the  same  obedi- 
ence as  to  the  master  himself,  and  for  whose  negligence  the 
master  would  be  responsible  as  for  his  own:  Chicago  etc.  R.  R. 
Co.  V.  Ross,  112  U.  S.  377;  Towns  v.  Railroad  Co..  37  La.  Ann. 
632;  55  Am.  Rep.  508;  Wood  on  Master  and  Servant,  865. 

3.  The  final  contention  of  the  defense  is,  that  Faren  knew 
the  danger  and  assumed  the  risk  of  the  work  in  which  he  was 
engaged. 

Without  discussing  the  nice  distinctions  underlying  the  ap- 
plication of  the  principle  referred  to,  it  is  sufficient  to  say  that 
the  servant  is  only  bound  to  see  patent  defects,  not  latent 
ones;  that  mere  knowledge  of  defects  will  not  bar  his  re- 
covery unless  accompanied  by  knowledge  that  the  defects 
are  dangerous;  and  that  he  has  a  right  to  rely  upon  the  care 
and  superior  knowledge  and  judgment  of  his  employer,  and 
to  act  upon  the  assumption  that  the  latter  would  not  expose 
him  to  unnecessary  risk,  and  has  taken  all  proper  precautions 
to  guard  him  from  danger:  Wood  on  Master  and  Servant,  681, 
738,  739,  763;  2  Thompson  on  Negligence,  975;  Wharton  on 
Negligence,  sec.  215. 

Here  the  defect  which  occasioned  the  injury,  viz.,  the  dis- 
engagement of  the  purlin,  was  latent,  and  of  course  entirely 
unknown  to  Faren,  as  otherwise  he  would  not  have  trusted 
his  weight  upon  it.  It  was  the  result  of  the  vicious  and 
faulty  method  of  demolition  adopted  by  defendants,  the  more 
faulty  because  they  dispensed  with  the  supervising  architect 
required  by  their  contract,  whose  better  judgment  would, 
doubtless,  have  prevented  such  imprudence.  At  all  events, 
they  created  the  danger,  and  were  under  the  highest  obliga- 
tion to  guard  against  it.  They  admit  that  they  did  not  know 
or  believe  that  there  was  danger.  How  can  they  require  of 
Faren  more  knowledge  or  better  judgment  than  their  own? 
He,  on  the  contrary,  had  the  right  to  rely  on  their  superior 
knowledge  and  judgment.  He  had  been  engaged  on  this  work 
from  the  beginning.  Notwithstanding  the  stripping,  a  very 
large  number  of  the  trusses  had  been  lowered  without  acci- 
dent. He  was  not  bound  to  anticipate  that  this  particular 
purlin  was  disengaged,  or  held  to  assume  the  risk  of  such  a 
peril. 

The  principle  invoked  by  defendants  has  no  application  to 
this  case,  and  as  the  injury  happened  by  their  fault,  they 
must  respond  for  the  damages. 
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The  verdict  of  the  jury  was  unanimous  as  to  defendants' 
liability,  one  juror  stating  that  he  disagreed  as  to  amount  of 
damages  allowed,  without  stating  whether  he  thought  they 
should  be  greater  or  less.  The  jury  acted  under  a  charge  of 
the  judge,  unusually  full  and  clear,  and  certainly  as  favor- 
able to  defendants  as  the  law  would  justify.  The  judge,  in 
overruling  the  motion  for  new  trial,  announced  his  conclusion 
hat  the  law  and  the  evidence  were  in  favor  of  plaintiff. 

After  a  painstaking  study  of  the  record,  we  agree'with  him. 

Judgment  affirmed. 

Test  as  to  whether  Relation  of  Master  axd  Servant  or  Con- 
tractor AND  Contractee  Exists  —  Who  Liable:  Linnehan  v.  Rollins,  50 
Am.  Rep.  2S7;  Fitik  v.  Mis'^ouri  Fttrnace  Co.,  o2  Id.  376;  McCarthi/v.  Second 
Parish  of  Portland,  36  Id.  320;  Hass  v.  Philadelphia  and  Southern  Mail  Steam- 
ship Co.,  32  Id.  462;  Samuelsoii  v.  Cleveland  Iron  Minimj  Co.,  43  Id.  456;  Lake 
Superior  Iron  Co.  v.  Erichson,  33  Id.  423;  Kinij  v.  New  York  Central  U.  R.  Co., 
23  Id.  37;  Cuffx.  Newark  etc.  R.  R.  Co.,  10  Id.'  205;  and  note  SI  Am.  Dec.  G96. 

Employer's  Liability  for  Injury  to  Contractor's  Servant:  CouglUri/ 
V.  Glohe  Woolen  Co.,  15  Am.  Rep.  3S7,  and  cases  ante;  employer's  liability 
for  acts  or  negligence  of  contractor:  Stone  v.  Cheshire  R.  R.  Co.,  51  Am.  Deo. 
192,  and  note  200;  Blake  v.  Ferris,  55  Am.  Dec.  304,  and  note  317;  note  56  Am. 
Dec.  49u;  Eman  v.  Lippincott,  54  Am.  Rep.  14S,  and  note  154;  Gorha,n  v. 
Gross,  28  Id.  224;  Honianv.  Stanley,  5  Id.  3S9;  Cuff  v.  Newark  and  Xeto 
YorkR.  R.  Co.,  10  Id.  205;  King  v.  New  York  Central  R.  R.  Co.,  23  Id.  37; 
notes  63  Am.  Dec.  753;  68  Id.  359;  72  Id.  599;  89  Id.  82. 

Liability  for  Act  of  Fellow-servant:  Notes  41  Am.  Dec.  773;  59  Id. 
477;  Shields  V.  Yonrje,  CO  Id.  698;  Fa)-wellv.  Boston  etc.  R.  R.  Co.,  38  Id, 
339,  and  note  346;  Murray  v.  S.  C.  R.  R.  Co.,  3G  Id.  268,  and  note  279;  Brown 
V.  Maxwell,  41  Id.  771;  Schuliz  v.  Chicago  and  Northwestern  R.  R.  Co.,  58  Am, 
Rep.  88;  Gunter  v.  Grantville  Mfy.  Co.,  44  Id.  573,  and  note  578;  Cowles  v. 
Richmond  and  Danville  R.  R.  Co.,  37  Id.  620;  Blake  v.  Maine  Central  R.  R. 
Co.,  35  Id.  297;  Columbus  and  Chicago  etc.  R.  R.  Co.  v.  Troesch,  18  Id.  57S; 
note  1  Am.  St.  Rep.  200;  and  notes  61  Am.  Dec.  108;  07  Id.  589;  81  Id,  696; 
87  Id.  640;  99  Id.  627. 

Servant's  Knowledge  of  Danger:  Schultz  v.  Northoestern  R.  R.  Co.,  53 
Am.  Rep.  881;  Philadelphia  Iron  and  Steel  Co.  v.  Davis,  56  Id.  305;  Leary  v. 
Boston  and  Albany  R.  R.,  52  Id.  733,  and  note  737;  Flynn  v.  Kansas  City, 
St.  Joseph,  etc.  R.  R.  Co.,  47  Id.  99;  Smith  v.  Peninstdar  Car  Works,  1  Am. 
St.  Rep.  542;  Fisk  v.  Central  P.  R.  R.  Co.,  1  Am,  St.  Rep,  22. 

Servant  A.ssume3  Ordinary  Risks  of  Service:  Note  36  Am.  Dec.  281; 
Ilubglc  v.  New  Orleans  etc.  R.  R.  Co.,  54  Id.  565;  St.  Louis  etc.  R.  R.  Co.  v. 
Irwin,  1  Am.  St.  Rep.  266;  Jones  v.  0.  D.  C.  Mills,  3  Id.  92;  LUile  Rock 
etc.  R'yv.  Eubank.i,  3  Id.  245;  and  see  notes  77  Am.  Dec.  222;  92  Id.  214; 
98  Id.  345. 

Patent  Dangers  and  Dkfecfs  —  Master's  Duty  as  Pointing  out 
Same:  Note  43  Am.  Rep.  269;  Guthrie  v.  Louisville  and  Nashville  R.  R.  Co., 
47  Id.  286.  As  to  when  master  is  bound  to  inform  servant  of  danger,  see 
Baxter  V.  RobeHs,  13  Id.  160,  and  note  164;  Coombs  v.  New  Bedford  Cordage 
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Co.,  3  IJ.  50G;  note  1  Am.  St.  Rep.  548;  Wormell  v.  Maine  Central  R.  R. 
Co.,  1  IJ.  321;  LUile  Rock  R'y  v.  Leverett,  3  Id.  23D;  should  not  expose  ser- 
vant to  danger:  Note  92  Am.  Dec.  213;  as  to  latent  defects,  see  note  92  Id. 
216. 


Lawrence    v.    Morgan's    Louisiana    and    Texas 
Eailroad  and  Steamship  Company. 

[30  Louisiana  Annual,  427.1 

Waivek. — Owner  of  Land,  Wuo  Knowingly  Permits  a  Railway  to 
BE  Constructed  upon  It,  without  objection,  is  estopped  from  recover- 
ing possession  of  the  land  so  used  by  such  railway;  but  may,  neverthe- 
less, maintain  an  appropriate  action  for  the  value  of  the  lands  taken. 

A  Franchise  must  be  considered  with  reference  to  the  corporation  or  prop- 
erty to  which  it  appertains. 

Franchises  of  Railroad  Corporation  are  those  positive  rights  and  privi- 
leges, the  possession  of  which  are  essential  to  its  operation  and  the  suc- 
cessful working  of  its  road,  such  as  the  right  to  take  tolls,  to  run  cars,  to 
appropriate  earth  and  gravel  for  its  roadbeds,  or  water  for  its  engines, 
etc.,  and  which  constitute  a  component  and  necessary  part  of  the  valua 
of  the  road  and  its  works. 

Railroad  Franchise  also  Includes  Right  to  Appropriate  Strips  of 
Land  necessary  for  the  construction  of  buildings  and  works,  requisite 
and  indispensable  to  the  successful  operation  of  the  road. 

Purchaser  of  Railroad  and  its  Franchises  at  marshal's  sale  becomes 
vested  with  all  its  franchises,  although  he  is  a  natural  person. 

B.  R.  Forman  and  Edward  Simon,  for  the  plaintiff  and  ap- 
pellant. 

Leovy  and  Leovy,  J.  T.  Blair,  and  Farrar  and  Kruttschnitty 
for  the  defendant  and  appellee. 

PocHE,  J.  Plaintiff  appeals  from  a  judgment  rejecting  his 
demand  in  a  petitory  action  for  the  recovery  of  several  tracts 
and  strips  of  land,  situated  in  Morgan  City,  in  the  possession 
■of  the  defendant  company,  and  on  which  it  has  erected  depots 
for  freight  and  passengers,  several  railroad  tracks,  switches, 
workshops,  coal-yards,  cattle-pens,  and  steamboat-landings 
and  wharves,  all  used  for  the  purposes  of  a  common  carrier, 
both  by  land  and  water. 

Both  parties  claim  title  under  Robert  B.  and  Thomas  T. 
Brashear,  who  once  owned  the  plantation  from  which  Morgan 
dity  was  carved  out,  and  which  included  the  lands  now  in 
controversy.  In  addition  to  the  plea  of  ownership  through  an 
alleged  claim  of  title,  the  defendant  company  urges  nu- 
merous other  grounds  of  defense,  among  which  is  the  aver- 
ment that  the   present    claimant    and    his    alleged   authors 
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■witnessed  the  possession  of  defendant  of  the  several  tracts  of 
land  in  suit,  were  cognizant  of  the  structures  which  the  com- 
pany placed  thereon,  from  the  year  1859  to  the  date  of  the  suit^ 
as  the  needs  of  the  business  required;  that  none  of  them  ever 
objected  to  the  company's  possession  and  use  of  the  lands 
aforesaid  for  the  purposes  of  the  company's  business  as  a 
common  carrier,  and  that  such  acquiescence  is  a  bar  to  plain- 
tifif's  action  to  dispossess  the  present  corporation,  which  has 
lawfully  acquired  all  the  rights  of  its  predecessors  and  au» 
thors. 

Although  we  have  considered  all  the  other  features  and 
bearings  of  the  case,  we  reach  the  conclusion  that  this  defense 
finds  ample  support  in  the  record  as  well  as  in  the  law  gov- 
erning the  case,  and  we  shall  rest  our  decision  on  that  plea. 

The  principle  which  underlies  that  ground  of  resistance  was 
discussed  before  this  court,  and  it  received  the  serious  atten- 
tion which  was  commensurate  with  the  importance  of  the  re- 
sults likely  to  flow  therefrom,  in  the  case  of  St.  Jiilien  v.  Rail- 
road Company,  85  La.  Ann.  924. 

In  that  case,  under  the  guidance  of  a  most  respectable  au- 
thority, this  court  crystallized  the  principle  into  the  following 
rule:  "One  who  permits  a  railroad  company  to  occupy  and 
use  his  land  and  construct  its  road  (a  quasi  public  work) 
thereon,  without  remonstrance  or  complaint,  cannot  afterwards 
reclaim  it  free  from  the  servitude  he  has  permitted  to  be  im- 
posed upon  it.  His  acquiescence  in  the  company's  taking 
possession  and  constructing  its  works  under  circumstances 
wliich  made  imperative  his  resistance,  if  he  ever  intended  to 
set  up  illegality,  will  be  considered  a  waiver.  But  while  this 
presumed  waiver  is  a  bar  to  his  action  to  dispossess  the  com- 
pany, he  is  not  deprived  of  his  action  for  damages  for  the 
value  of  the  land,  or  for  injuries  done  him  by  the  construction 
or  operation  of  the  road." 

From  the  record,  we  gather  the  following  facts  which  have 
a  bearing  on  this  branch  of  the  defense:  — 

The  lands  in  suit  are  situated  at  the  point  which  was  for 
many  years  the  actual  terminus  of  the  railroad  which  had 
been  built  by  the  original  incorporators, — the  New  Orleans^ 
Opelousas,  and  Great  Western  Railroad  Company,  —  under  a 
charter  granted  by  the  legislature  of  Louisiana  in  1853,  and 
under  the  obligation  to  continue  the  construction  of  the  road 
west  of  that  point,  namely,  Berwick's  Bay  to  the  Sabine  River. 

In  divers  transactions,  some  in  1853,  others  in  1856,  and 
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others  in  1857,  that  corporation  obtained  grants  of  lands  for  the- 
construction  of  tracks,  switches,  depots,  and  other  railroad  ap- 
purtenances from  R.  B.  and  T.  T.  Brashear,  the  then  owners 
of  these  lands,  and  from  their  legal  representatives. 

As  the  state  of  Texas  soon  became,  in  its  trade  with  New 
Orleans,  one  of  the  principal  feeders  of  the  traffic  of  that  road, 
it  was  found  necessary,  in  view  of  the  unfinished  condition  of 
the  road,  to  reach  Texas  ports  by  steamers  plying  between 
the  terminus  of  the  road  and  Berwick's  Bay,  and  sundry 
points  in  Texas. 

The  needs  of  that  kind  of  transportation  soon  required  land- 
ing facilities  at  the  bay  for  freight,  live  cattle,  and  passengers 
to  and  from  the  steamers,  which  resulted  in  additional  grants 
of  land,  in  order  to  meet  the  exigencies  of  the  newly  developed 
purposes,  from  the  then  owners  of  the  adjacent  lands. 

In  July,  1869,  the  road,  with  all  its  branches  and  franchises,- 
was  bought  at  a  United  States  marshal's  sale  by  Charles  Mor- 
gan, who  owned  and  operated  it  as  the  Morgan's  Louisiana 
and  Texas  Railroad  until  April,  1878,  when  the  whole  was 
acquired  by  the  defendant  corporation  by  purchase  from  him. 

During  Morgan's  ownership,  many  additions  and  improve- 
ments were  made  and  erected  in  order  to  supply  means  neces- 
sary to  a  double  transportation,  by  land  and  water,  and  some 
additions  have  been  made  since  the  purchase  of  the  present 
defendant. 

Many  of  these  improvements  called  for  additional  appropri- 
ations of  land,  although  many  works  were  erected  on  water, 
and  some  railroad  tracks  were  laid  on  portions  of  the  public 
streets,  with  permission  of  the  municipal  authorities  of  Mor- 
gan City. 

Now,  plaintiff  rests  his  claims  of  ownership  under  a  probate 
Bale  made  in  the  successions  of  R.  B.  and  T.  T.  Brashear,  in 
May,  1871,  and  many  of  the  improvements  and  works,  for 
which  additional  tracks  or  strips  of  the  lands  which  he  claims 
were  used,  have  been  erected  since  the  date  of  his  purchase. 
And  although  he  was  all  that  time  a  resident  of  the  place,  the 
record  is  barren  of  any  proof  of  the  slightest  remonstrance  or 
complaint  on  his  part  against  any  of  the  acts  of  the  company,, 
either  under  Morgan  or  under  the  present  corporation. 

As  to  his  predecessors,  the  proof  of  their  acquiescence  in 
every  act  of  either  the  old  company  or  of  Morgan,  in  occupy- 
ing portions  of  their  lands  for  the  purposes  of  their  quasi  pub- 
lic works  which  thus  were  almost  continuously  erecting,  is  still 
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more  affirmatively  shown.  Such  an  acquiescence  dates  as  far 
back  as  1857,  when  the  owners  of  the  Brashear  plantation  laid 
out  a  town  at  that  point,  which  in  time  became  Brashear  City, 
the  name  being  afterwards  changed  to  Morgan  City. 

On  their  sale-maps,  they  marked  out  and  specially  desig- 
nated the  various  portions  of  their  lands,  which  they  then  and 
there  dedicated  to  the  use  of  the  railroad  company. 

Their  express  consent,  which  is  more  than  an  acquiescence, 
to  the  occupation  by  the  company  of  the  far  greater  portion  of 
the  lands  now  in  suit,  is  contained  in  the  various  acts  of  trans- 
fer and  grants  which  we  have  hereinabove  referred  to. 

We  note  that  these  transfers  are  alleged  by  plaintiff  to  bo 
null  and  void,  for  many  reasons  not  necessary  to  be  herein 
mentioned.  For  the  purposes  of  the  present  discussion,  wo 
are  not  required  to  pass  upon  that  contention,  as  our  considera- 
tion of  them  has  been  specially  restricted  to  their  effect  as 
indicia  of  acquiescence,  or  absence  of  remonstrance  or  com- 
plaint, and  not  as  muniments  of  title. 

Plaintiff  also  contends  that  the  acquiescence  of  his  authors 
and  of  himself  cannot  benefit  the  alleged  encroachments  of 
Morgan  during  his  ownership,  because  a  natural  person  can- 
not exercise  corporate  rights.  But  this  argument  has  already 
been  met  and  answered  in  several  adjudications  of  this  court, 
and  of  the  supreme  court  of  the  United  States,  in  suits  involv- 
ing the  discussion  of  the  very  rights  which  Morgan  had  ac- 
quired under  his  purchase  of  the  Opelousas  railroad  in  1869. 
In  the  case  of  Morgan  v.  Louisiana,  93  U.  S.  217,  the  supremo 
court,  in  defining  what  were  the  franchises  of  which  the  pur- 
chaser of  the  road  had  acquired  at  the  marshal's  sale,  said: 
"  But  the  term  must  always  be  considered  in  connection  with 
the  corporation  or  property  to  which  it  is  alleged  to  appertain. 
The  franchises  of  a  railroad  corporation  are  rights  or  privileges 
which  are  essential  to  the  operations  of  the  corporation,  and 
without  which  its  road  and  works  would  be  of  little  value; 
such  as  the  franchise  to  run  cars,  to  take  tolls,  to  appropriate 
earth  and  gravel  for  the  bed  of  its  road,  or  water  for  its  en- 
gines, and  the  like.  They  are  positive  rights  or  privileges, 
without  the  possession  of  which  the  road  of  the  company  could 
not  be  successfully  worked." 

It  takes  no  argument  to  show  that  the  foregoing  description 
impliedly  includes  the  right  of  appropriating  strips  of  land 
necessary  to  the  construction  of  depots,  cattle-pens,  coal-bins, 
eheds,  and  the  like,  without  which  this  road  could  not  ha^-a 
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been  successfully  operated:  State  v.  Morgan,  28  La.  Ann.  482; 
Fazende  v.  Morgan^  31  Id.  549;  St.Julien's  Case,  35  Id.  924. 

Under  the  face  of  these  authorities  we  hold  that  as  one  of 
the  rights  acquired  by  Morgan  under  his  purchase  he  became 
vested  with  all  the  franchises  of  the  Opelousas  railroad  cor- 
poration, whose  road  was  a  quasi  public  work,  for  the  success- 
ful operation  of  which  was  included  the  right  of  appropriating 
lands  necessary  for  the  construction  of  indispensable  works. 

Under  the  conclusions  which  we  have  reached,  the  defend- 
ant company  is  left  in  the  occupation  of  the  lands  in  suit,  and 
plaintiflF  is  not  stripped  of  his  right  to  urge  such  claims  as  he 
may  have  for  the  damages  which  may  have  been  inflicted  on 
him,  or  for  the  value  of  the  lands  which  may  have  been  taken 
from  him. 

Judgment  affirmed. 

ACQUIBSOBNCB  IN  OCCUPATION  OF  LaND  BY  RaTLBOAD  —  "WhKN  EJECT- 
MENT CANNOT  BB  MAINTAINED:  McAulcy  V.  Western  Vermont  R.  R.  Co.,  78 
Am.  Dec  627. 

EaxoppKL  BT  Seeing  Quasi  Public  Impeovement  constrnoted  over  oneV 
land:  Ooodin  v.  Cincinnati  <fc  W.  C.  Co.,  98  Am.  Dec.  95,  and  note  102;  An- 
derson V.  Hubble,  47  Am.  Rep.  394;  unlawful  and  unauthorized  nse  of  land: 
98  Am.  Dec.  102;  standing  by  and  seeing  improvements:  Crest  v.  Jack,  27 
Am.  Rep.  353. 

Fbanchisb  Defined:  Stale  v.  Heal  Estate  Bank,  41  Am.  Dec.  109;  Beek- 
man  v.  Saratoga  R.  R.  Co.,  22  Id.  679. 

Railroad  Franchise  Includes  What  Rights:  Bahcoch  v.  Western  R.  R. 
Corp.,  43  Am.  Dec.  411. 

What  Passes  by  Sale  of  Railroad,  etc.:  Phillips  v.  Winslow,  68  Am. 
Dec.  72?;  Shamokin  Valley  R.  R.  Co.  v.  Livermore,  80  Id.  552;  Metz  v.  BuffaUy 
etc.  R.  R.  Co.,  17  Am.  Rep.  201;  and  note  75  Am.  Dec.  549. 

Right  of  Railroad  Company  to  Take  Land  for  Depot  Purposes:  New 
York  unci  Harlem  R.  R.  Co.  v.  Kip,  7  Am.  Rep.  385. 


Succession  of  Harris. 

[39  Louisiana  Annual,  443.] 

Judicial  Declarations  do  not  Operate  as  an  Estoppel  when  merely 
conventional,  and  made  to  advemce  the  convenience  and  interest  of  all 
parties  concerned,  and  which  have  subserved  that  purpose  and  have 
neither  damaged  nor  led  any  one  astray. 

KcLLiTY  OF  Succession  Proceedings  and  Reappointment  of  Executor 
thereunder  Afford  No  Ground  of  Relief  to  heirs,  where  they  inter- 
vene as  opponents  to  executor's  account,  and  ask  for  an  order  directing 
payment  over  to  them  of  funds  collected  by  him,  since  they  thereby  recog- 
nize  such  executorship. 
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PARTIfERSHIP    FcrXDS.  —  TaXES    RECOVERED  BACK    PROM  THE   GOVERNMENT 

which  were  originally  paid  out  ?s  part  of  the  expenses  of  the  business 
should  be  divided  equally  among  the  partners  where  the  expenses  were 
equally  shared  between  them. 

Charles  F.  Claiborne,  and  Jonas  and  Nixon,  for  the  appellee. 

W.  H.  Rogers,  and  Bayne  and  Denegre,  for  the  appellants. 

Fenner,  J.  From  1860  to  1869,  three  brothers,  Alexander, 
Aaron,  and  Levi  J.  Harris  were  members  of  a  commercial 
partnership  engaged  in  the  exchange  and  brokerage  business 
under  the  firm  name  of  Alexander  Harris.  The  firm  was  dis- 
solved in  1869  by  the  death  of  the  two  brothers  Alexander  and 
Aaron  Harris. 

Alexander  left  a  will  appointing  his  widow  and  his  brother 
Levi  J.  Harris  testamentary  executors,  who  qualified  and  ful- 
filled their  trust  and  were  duly  discharged,  after  what  was 
eupposed  to  be  a  full  settlement  of  the  estate,  in  1870. 

Subsequently  it  was  discovered  that  certain  internal  revenue 
taxes  which  had  been  paid  to  the  United  States  government 
by  the  firm  of  Alexander  Harris  might  be  recovered,  and  Levi 
J.  Harris  employed  Judge  William  R.  Whitaker  as  his  attor- 
ney to  prosecute  the  claim. 

Although  it  was  well  known  to  all  parties  concerned  that 
the  claim  belonged  to  the  firm,  yet  as  it  was  necessary,  in  any 
event,  that  there  should  be  a  legal  representative  of  Alexander 
Harris,  and  as  the  payment  and  receipts  had  all  been  made  in 
his  exclusive  name,  the  attorney  deemed  it  best  to  prosecute 
the  claim  in  his  sole  name  and  account  without  disclosing  tho 
other  parties  in  interest. 

Accordingly,  the  attorney  prepared  and  filed  a  petition  in  the 
civil  district  court  in  the  name  of  Levi  J.  Harris,  setting  forth 
liis  prior  appointment  and  discharge,  and  the  subsequent  dis- 
covery of  this  claim  in  favor  of  the  succession,  and  the  neces- 
sity that  "  some  one  should  be  authorized  to  furtlier  prosecute 
said  claim,  and  administer  the  proceeds  thereof  on  behalf  of 
said  succession,"  and  praying  to  be  reappointed  as  executor. 
The  appointment  was  made,  and  thereafter  a  petition  was  filed 
•  in  the  United  States  court  of  claims  in  the  name  of  L.  J.  Har- 
ris, as  executor  of  Alexander  Harris,  containing  the  allegation3 
that  the  taxes  had  been  paid  by  Alexander  Harris,  and  pray- 
ing for  judgment  for  the  amount  thereof  The  sum  of  $6,606.03 
was  recovered  and  collected  by  L.  J.  Harris,  executor,  and  in 
l8S5  he  filed  in  the  succession  of  Alexander  Harris  his  account 
proposing  the  following  distribution  tberoof:  — 
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Amount  paid  J.  G.  Kimball  and  William  R.  "Whita- 
ker,  attorneys  to  prosecute  and  collect  the  claim 
against  the  United  States  government,  twenty-five 

per  cent  thereof $1,658  15 

Commission  of  executor,  two  and  a  half  per  cent . . .      165  15 

Attorney  of  succession 75  00 

Reserved  for  future  costs 50  00 

$1,948  30 
Balance 4,657  78 

$6,606  08 
To  be  equally  divided  in  the  proportion  of  one  third  each  be- 
tween the  members  of  the  late  firm  of  Alexander  Harris,  or 
their  heirs,  or  each  the  sum  of  $1,552.59. 

The  heirs  of  Alexander  Harris  oppose  this  account,  claiming 
that  the  whole  amount  collected  should  be  paid  over  to  them. 

1.  They  claim  that  Levi  J.  Harris  is  estopped,  by  his  judi- 
cial declarations  and  conduct,  from  disputing  that  this  fund 
was  recovered  for  and  belongs  to  the  succession  of  Alexander 
Harris. 

We  think  the  estoppel  pleaded  has  no  foundation  in  law  or 
justice. 

The  general  doctrine  that  a  party  is  bound  by  his  judicial 
declarations,  and  is  estopped  from  subsequently  denying  them, 
is  well  established  and  supported  by  the  numerous  authori- 
ties cited  by  the  learned  counsel  for  opponents.  But,  as  we 
very  recently  said  in  reference  to  a  like  plea  of  judicial  estop- 
pel: "The  doctrine  of  estoppel,  however  apparently  emphatic, 
is  full  of  exceptions,  which  vary  according  to  circumstances, 
and  was  never  designed  to  apply  to  a  case  like  the  instant  one, 
in  which  the  declaration  made  has  led  no  one  astray,  and 
occasioned  damage  to  nobody  ":  Stockmeyer  v.  Oertling,  38  La. 
Ann.  102. 

The  supreme  court  of  the  United  States  has  said:  "The 
primary  ground  of  the  doctrine  is,  that  it  would  be  a  fraud  in 
a  party  to  assert  what  his  previous  conduct  had  denied,  when, 
in  the  faith  of  that  denial,  others  have  acted.  The  element 
of  fraud  is  essential,  either  in  the  intention  of  the  party 
estopped,  or  in  the  efiect  of  the  evidence  which  he  attempts  to 
set  up":  Brant  v.  Virginia,  93  U.  S.  335. 

There  is  no  dispute  that  this  tax  was  paid  by  the  firm,  and 
the  repayment  was  due  to  the  firm,  and  that  Judge  Whi taker 
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was  employed  to  prosecute  and  recover  the  claim  for  the  bene- 
fit  of  the  parties  interested  in  the  firm.  The  proceeding  in 
the  name  of  Alexander  Harris  solely  was  taken  under  his  ad- 
vice and  direction,  and  for  convenience  merely,  and  all  the 
pleadings  were  framed  by  him  for  the  purpose  of  forwarding 
this  end. 

As  said  by  Mr.  Greenleaf,  in  discussing  estoppels:  "  It  is, 
however,  in  such  cases  material  to  consider  whether  the  ad- 
mission is  made  independently  and  because  it  is  true,  or  is 
merely  conventional,  entered  into  between  the  parties  from 
other  causes  than  a  conviction  of  its  truth,  and  only  as  a  con- 
venient assumption  for  the  particular  purpose  in  hand":  1 
Greenl.  Ev.,  sec.  204. 

It  is  obvious  that  the  declarations  made  in  the  proceedings- 
here  were  so  made  for  the  purpose  of  advancing  the  conve- 
nience and  interest  of  all  parties  in  interest,  and  have  sub- 
Eerved  that  purpose.  The  heirs  of  Alexander  Harris  have 
been  in  no  manner  injured  or  prejudiced  thereby,  and  it 
would  be  the  grossest  injustice  to  allow  them,  on  such  techni- 
cal grounds,  to  defraud  their  associates  of  their  fair  share  of 
this  partnership  fund. 

2.  Opponents  claim  that  the  reopening  of  the  succession  of 
Alexander  Harris,  after  the  same  had  been  fully  closed,  and 
the  reappointment  of  Levi  J.  Harris  as  executor,  are  nullities^ 
and  that  L.  J.  Harris,  thus  stripped  of  the  quality  of  executor, 
has  nothing  to  do  but  to  turn  this  money  over  to  the  heirs  of 
Alexander  Harris,  as  whose  agent  he  received  it,  leaving  him- 
self and  the  heirs  of  Aaron  Harris  to  their  personal  action 
against  said  heirs  for  the  recovery  of  any  claim  they  have  in 
the  funds.  Whatever  may  be  the  propriety  and  validity  of 
those  proceedings  under  the  circumstances  of  this  case,  the 
fact  remains  that  L.  J.  Harris  was  actually  appointed,  quali 
fied,  and  confirmed  as  executor,  that  he  collected  money  as 
such,  and  that  he  is  bound  to  account  therefor  to  the  court 
wliich  appointed  him.  Opponents  might  have  ignored  these 
proceedings  or  might  have  taken  action  to  annul  them,  and 
might  have  relied  on  a  personal  action  against  L.  J.  Harris  to 
enforce  their  rights;  but  when  they  intervene  in  these  pro- 
ceedings as  opponents  to  the  account  of  the  executor,  and  ask 
for  an  order  directing  him  to  pay  over  these  funds  to  them, 
they  necessarily  recognize  his  executorship,  in  which  capacity 
alone  is  he  before  the  court,  or  subject  to  its  orders  and  direc- 
tion.    The  case  presents  no  feature  of  a  personal  action  against 
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L.  J.  Harris  individually;  and  even  if  it  did,  the  principles 
governing  the  distribution  would  not  be  diflferent. 

3:  We  think  the  court  did  not  err  in  dividing  this  fund 
equally  between  the  three  partners  in  the  concern  of  Alex- 
ander Harris. 

Although  the  interest  of  the  parties  in  the  profits  was  not 
equal  until  the  last  two  years  of  the  partnership,  yet  the  junior 
partners,  Aaron  and  Levi  J.,  never  bore  less  than  one  third  each 
of  the  expenses,  and  as  the  taxes  on  the  business  were  part 
of  the  expenses,  they  are  entitled  to  an  equal  share  in  this  sum 
paid  on  that  account,  and  now  recovered. 

For  two  years  prior  to  the  dissolution,  the  three  parties 
shared  equally  in  expenses  and  profits. 

We  are  referred  to  a  dictum  of  Mr.  Lindley,  in  his  work  on 
partnership,  to  the  eflfect  that  "under  ordinary  circumstances, 
and  in  the  absence  of  any  agreement  to  the  contrary,  money 
earned  ought  to  be  treated  as  profits  of  the  year  in  which  they 
are  paid,  and  not  as  profits  of  the  year  in  which  they  are 
earned."  If  this  rule  were  applied,  then,  even  if  this  collec- 
tion were  treated  as  profits,  its  division  would  be  properly 
governed  by  the  interests  of  the  partners  as  existing  at  the 
close  of  the  partnership.  We  doubt,  however,  if  this  rule 
would  be  applicable  to  cases  in  which  there  had  been  a  change 
in  the  respective  interests  of  the  partners.  But  we  think  there 
is  no  doubt  that  the  taxes  paid  were  properly  expenses,  and 
as  such  should  be  shared. 

We  can  perceive  no  relevancy  in  the  suggestion  that  these 
taxes  had  been  charged  by  the  firm  to  its  customers.  The 
tax  was  levied  on  the  firm,  collected  from  the  firm,  and  recov- 
erable only  by  the  firm,  or  for  its  account.  Whatever  may  be 
the  rights  of  the  customers,  the  partners  stand  on  an  equal 
plane  in  regard  to  each  other,  and  the  heirs  of  Alexander  have 
no  greater  rights  than  those  of  Aaron  or  than  Levi  J.  Harris. 
If  tlie  funds  are  to  be  received  at  all  by  any  or  all  of  the  part- 
ners, each  must  receive  his  proper  share. 

We  find  no  error  in  the  judgment  appealed  from. 

Judgment  afiirmed. 

Judicial  Admissions:  Portia  v.  Hill,  98  Am.  Dec.  481;  Owenav.  Dawson, 
56  Id.  49,  and  note  52;  Bore  v.  Quierry,  6  Id.  713,  and  note  716;  McPherson 
V.  Cunliffe,  14  Id.  642;  Bailey  v.  Bailey,  84  Id.  439;  Hurky  v.  Morgan,  28 
Id.  579.   But  see  Snydaker  v.  Brosse,  99  Id.  551;  LiUle  v.  Birdwell,  73  Id,  242. 

Mere  Irregularity  in  Judicial  Proceedings  may  be  Waived:  Beall 
V.  Blake,  58  Am.  Doc.  513. 

AM.  St.  Rep.,  Vol.  IV.  — 18 
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State  ex  rel.  Raymond  v.  Yooehies. 

[39  Louisiana  Annual,  499.] 

Statb  Court  mat  Takk  Cognizance  op  Suit  against  Master  and  Owkeb 
OF  Vessel,  where  it  is  brought  under  a  state  statute  by  action  in  per- 
aonam  and  for  sequestration,  to  enforce  a  claim  secured  by  lien  not  created 
by  maritime  law,  and  not  exclusively  within  the  jurisdiction  of  an  ad> 
miralty  court. 

Process  in  Rem  is  the  Method  of  enforcing  Sijua  in  re  or  proprietary  right 
in  the  thing  itself  existing  by  virtue  of  maritime  law,  or  by  statutes 
relating  to  maritime  subjects;  such  proceeding  is  distinct  from  that  to 
enforce  a  personal  liability  of  the  owner,  and  cannot  always  be  joined 
thereto. 

Proceedings  in  Personam  Differ  from  Those  in  Rem  in  that  they  con- 
clude the  parties  only  in  relation  to  the  propertj',  afifect  only  defendant's 
title,  and  are  not  binding  upon  third  parties;  but  those  in  rem  bind  all 
parties. 

Mesne  Process  to  Hold  a  Vessel  to  respond  to  execution  on  a  personal 
judgment  is  no  more  open  to  objection  than  subjecting  her  to  seizure  oa 
execution. 

Character  of  Action  as  to  Owners  of  Vessel  not  Determined  by  De- 
cision that  It  is  in  Personam  against  her  Master,  where  the  latter 
is  the  only  person  before  the  court,  the  former  not  appearing. 

A.  Bernau,  for  the  relator. 

S.  S.  Carlisle,  for  the  respondent. 

Bermudez,  C.  J.  The  relator  charges  that  in  a  suit  brought 
before  the  civil  district  court  for  the  parish  of  Orleans,  under 
section  2705  of  the  Revised  Statutes,  the  district  judge  has 
exceeded  the  bounds  of  his  jurisdiction,  and  that  he  should 
be  prohibited  from  all  cognizance  of  the  cause,  which  is  one 
of  which  a  court  of  admiralty  alone  has  jurisdiction. 

The  district  judge  returns  that  his  court  has  jurisdiction. 

The  section  requires  any  vessel  inward  or  outward  bound, 
to  or  from  the  port  of  New  Orleans,  to  employ  as  a  pilot  a 
duly  licensed  branch  pilot,  when  such  officer  tenders  his  ser- 
vices. 

It  declares  tliat  such  vessel,  her  captain  and  owners,  in  case 
of  refusal,  shall  forfeit  the  sum  of  one  hundred  dollars,  with 
privilege  on  said  vessel,  to  be  recovered  before  any  court  of 
competent  jurisdiction,  in  the  name  of  the  Charity  Hospital, 
for  the  benefit  of  that  institution. 

The  suit  was  brought  before  the  district  court  by  the 
Charity  Hospital,  the  beneficiary,  against  J.  M.  Raymond, 
master,  and  owners  of  the  steamship  Anglian;  and  the  petition 
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-concludes  with  a  prayer  for  a  personal  judgment  and  a  seques- 
tration of  the  vessel. 

An  exception  filed  to  the  jurisdiction  of  the  district  court 
having  been  overruled,  the  present  proceeding  was  instituted 
to  prevent  that  court  from  taking  further  cognizance  of  the 
suit. 

The  constitution  of  the  United  States  grants  to  federal 
courts  judicial  powers  in  all  cases  of  admiralty  and  maritime 
jurisdiction:  Art.  3,  sec.  2. 

The  judiciary  act  of  September  24,  1789,  vests  in  the  dis- 
trict courts  of  the  United  States  jurisdiction  in  all  such  cases, 
exclusive  of  state  courts,  "  saving  to  suitors,  in  all  cases,  the 
right  to  a  common-law  remedy  where  the  common  law  is  com- 
petent to  give  it." 

That  act  is  held  to  confer  an  exclusive  jurisdiction  by  pro- 
■ceedings  in  rem,  as  well  in  cases  where  a  right  to  that  process 
is  given  either  by  the  general  maritime  law  or  by  state  stat- 
utes; so  that  no  state  court  can  issue  process,  in  the  nature  of 
admiralty  procedure,  to  enforce  a  lien  given  by  the  statute  of 
a,  state  against  a  vessel  in  maritime  subject.  This  exclusive 
jurisdiction  is,  however,  confined  to  the  enforcement  of  reme- 
dies in  maritime  causes  by  proceeding  in  rem  against  the 
vessel,  or  the  thing  itself 

Suitors,  under  the  saving  clause,  may  proceed,  nevertheless, 
in  personam  in  the  state  court,  and  in  such  proceedings  may 
jittach  the  interest  of  the  owners  in  the  vessel  as  in  other  con- 
tracts or  cases  not  maritime,  for  the  reason  that  the  vessel  is 
dealt  with  as  the  property  of  the  defendants,  and  not  as  au 
-actor,  as  in  the  case  of  a  proceeding  in  rem  to  enforce  a  mari- 
time contract  or  lien. 

The  fact  that  the  subject  of  a  suit  is  one  within  the  admir- 
alty and  maritime  jurisdiction  does  not  prevent  a  court  of 
common  law  from  entertaining  jurisdiction,  provided  it  be 
not  attempted  to  be  enforced  by  the  admiralty  proceeding  in 
rem. 

Process  in  rem  is  the  method  of  enforcing  a  jus  in  re,  or  pro- 
prietary right  in  the  thing  itself,  conferred  by  the  maritime 
law  or  by  statute  in  subjects  of  a  maritime  nature,  so  that  a 
ship,  without  regard  to  the  personal  liability  of  the  owner, 
may  be  condemned  for  a  forfeiture  incurred  by  the  master. 
It  is  distinct  from  and  cannot  always  be  joined  with  powers 
•to  enforce  a  personal  liability  of  the  owner. 

The  proceedings  in  personam,  though  conclusive  as  between 
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the  parties  so  far  as  the  property  is  concerned,  are  not  in  revx^ 
and  do  not  bind  third  persons.  They  affect  the  title  of  the 
defendant  only;  while  a  proceeding  in  rem  binds  all  parties. 

In  personal  actions,  jurisdiction  can  be  and  is  exercised  con- 
currently by  courts  of  admiralty  and  state  courts,  when  the 
latter  are  competent  to  aflford  the  remedy,  and  the  claim  is 
not  conferred  by  maritime  law. 

Applying  those  principles  to  the  cases  under  consideration, 
it  is  manifest  that  the  district  court  was  competent. 

The  proceeding  is  not  one  in  rem,  that  is,  one  against  the 
vessel  by  name,  as  an  actor  independent  of  the  personal  lia- 
bility of  the  owners. 

It  is  true  that  the  vessel  was  seized  by  mesne  process,  but 
that  seizure  is  not  equivalent  to  a  process  in  rem.  It  is  only 
a  subsidiary  remedy  to  secure  the  property  for  a  debt  said  to 
be  due  personally  by  its  captain  and  owners,  and  for  which 
they  are  sued  personally.  The  sequestration  executed  has  the 
same  effect  as  an  attachment  in  jurisdictions  where  a  creditor 
is  authorized  to  employ  such  process  to  create  a  lien  upon  the 
property  of  his  debtor  as  a  security  to  respond  to  his  judg- 
ment. 

In  the  next  place,  the  proceeding  is  in  'personam,  to  enforce 
a  claim  secured  by  a  lien,  not  created  by  the  maritime  law. 
The  plaintiffs  complain  of  John  M.  Raymond,  individually 
and  as  master,  as  also  of  the  owners  of  the  vessel,  all  liable 
under  the  statute,  and  ask  that  they  be  cited  to  answer,  and, 
after  due  proceedings,  condemned  in  solido  to  pay  the  sum 
sued  for,  with  lien  and  privilege  on  the  vessel. 

A  cardinal  principle  in  matters  of  this  description  is,  that 
the  presumption  is  that  a  cause  is  not  within  the  jurisdiction 
of  the  United  States  unless  the  contrary  appears.  This  is  so 
for  the  reason  that  process  not  delegated  by  the  states  to  the 
federal  government  are  considered  as  retained  by  the  states, 
to  be  exercised  as  attributes  of  their  respective  sovereignty. 
In  support  of  the  principles  announced,  and  which  are  in- 
disputable, wc  have  not  deemed  it  necessary  to  quote  from, 
each  particular  adjudication  recognizing  them.  We  think 
that  reference  to  the  main  ones  will  suffice:  See  Taylor  v. 
Carryl,  20  IIow.  583;  The  Belfast,  7  Wall.  G24;  Lion  v.  Cole- 
man, 11  Id.  185;  Steamboat  Co.  v.  Chase,  16  Id.  522;  The  Mo- 
ses Taylor,  4  Id.  411;  Warring  v.  Clarke,  5  How.  441;  People's 
Ferry  v.  Beers,  20  Id.  393;   The  John  Jay,   17  Id.   399;   TJie 
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i:mily  Souder,  17  Wall.  666;  Hine  v.  Trevor,  4  Id.  555;  The 
Plymouth,  3  Id.  20;  Ex  parte  Phosnix  Ins.  Co.,  118  U.  S.  610; 
Pennywit  v.  Eaton,  15  Wall.  382;  see  also  6  Rob.  192;  7  La. 
445;  19  La.  Ann.  384;  23  Id.  410;  26  Id.  25;  1  Kent's  Com. 
419-421. 

In  the  recent  case  of  Johnson  v.  Chicago  and  Pacific  Elevator 
Co.,  119  U.  S.  388-401,  which  was  action  for  tort,  after  a  re- 
view of  the  authorities  the  court  said:  "  There  being  no  lien 
on  the  tug  by  the  maritime  law,  the  state  could  create  such  a 
lien  therefor  as  it  deemed  expedient,  and  could  enact  reason- 
able rules  for  its  enforcement,  not  amounting  to  a  regulation 
of  commerce.  Liens  under  state  statutes,  enforceable  by  at- 
tachment in  suits  in  personam,  are  of  every-day  occurrence, 
and  may  even  extend  to  liens  on  vessels,  when  the  proceed- 
ings to  enforce  them  do  not  amount  to  admiralty  proceedings 
in  rem,  or  otherwise  conflict  with  the  constitution  of  the 
United  States.  There  is  no  more  valid  objection  to  the  at- 
tachment proceeding  to  enforce  a  lien,  in  a  suit  in  personam, 
by  holding  the  vessel  by  mesne  process,  to  be  subjected  to  exe- 
cution on  the  personal  judgment,  when  recovered,  than  there 
is  in  subjecting  her  to  seizure  on  execution.  Both  are  inci- 
dents of  a  common-law  remedy,  which  a  court  of  common 
law  is  competent  to  give." 

We  therefore  conclude  that,  as  the  suit  is  in  personam,  and 
not  in  rem,  to  enforce  a  claim  secured  by  a  lien,  not  created 
by  the  maritime  law,  not  exclusively  cognizable  by  an  admi- 
ralty court,  and  which  a  state  court,  having  common-law  juris- 
diction, is  competent  to  give,  the  district  judge  is  not  amenable 
to  the  charge  of  transgression  of  the  bounds  of  his  jurisdic- 
tion. 

Application  refused. 

On  application  for  a  rehearing:  — 

The  opinion  does  not  purport  to  say  that  the  proceeding 
is  in  personam  against  the  owners. 

It  simply  holds  that  the  proceeding  is  such  against  John 
M.  Raymond,  who  is  the  only  party  before  us  complaining 
of  it. 

The  court  could  not  decide  any  such  thing  as  against  the 
owners,  for  the  reason  that  Raymond  disclaims  any  power  to 
represent  them,  below  or  here.  He  therefore  champions  none 
of  their  rights,  and  they  do  not  appear  to  complain. 

Rehearing  refused. 
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BxMXDT  imsEB  Stati  Law  fob  Collection  or  Claims  against  Ves- 
sels— PBOOEEDiNa  IN  Rem:  Thompson  v.  Steemboat  Morton,  59  Am.  Deo. 
658. 

JumsDionoN  or  State  oveb  Vessels  at  Sea:  Note  to  Thurel  r.  JenJdna, 
12  Am.  Deo.  511. 

United  States  Coitbts  have  Jubisdiotion  in  Pebsonah:  Com  t. 
Woolley,  32  Am.  Deo.  54.  That  jurisdiction  of  United  States  courts  in  ad- 
miralty ia  exclusive,  see  Thorns  v.  Southard,  26  Id.  467;  note  62  Am.  Dec. 
235.  Test  of  admiralty  jurisdiction  under  the  act  of  1789  referred  to  in  the 
principal  case:  Steamer  Petrel  v.  Dumont,  22  Am.  Rep.  397;  Chase  v.  The 
American  Steamboat  Co.,  II  Id.  274;  Walters  ▼.  Steamboat  MoUie  Dozier,  95 
Am.  Deo.  722. 

Pbooeedino  in  Rem  Envoboeable  only  bt  United  States  Cottbts: 
Toung  v.  Ship  Princess  Royal,  2  Am.  Rep.  731;  character  of  proceeding  m 
rem  explained:  Steamer  Petrel  y.  DumotU,  22  Am.  Rep.  397.  Admiralty,  com- 
mon-law  remedy:  Note  to  Keating  v.  Spink,  62  Am.  Deo.  234-246. 
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Clifford  v.  Atlantic  Cotton  Mills. 

[146  Massachusetts,  47.J 
Landlord  is  not  Liable  for  Injuries  Sustained  by  Passer-bt  from 
Fall  of  Snow  from  Roof  of  Leased  Building  into  Highway,  when 
the  tenant  might  have  prevented  the  accident  by  the  use  of  reasonable 
care,  although  the  landlord  reserved  the  right  to  enter  the  premises  to 
repair  the  same. 

Tort  by  Margaret  A.  Clifford  against  the  Atlantic  Cotton 
Mills,  for  personal  injuries  sustained  by  the  plaintiff  from  the 
fall  of  snow  from  the  roof  of  a  building.  The  defendant  was 
the  owner  of  a  dwelling-house  in  Lawrence,  having  a  steep 
roof  slanting  towards  the  sidewalk,  without  any  barrier  to 
prevent  the  snow  from  falling  thereon.  The  plaintiff,  while 
passing  by,  in  the  exercise  of  due  care,  was  severely  injured 
by  the  fall  of  a  large  quantity  of  snow  from  the  roof  The 
house  at  the  time  was  occupied  by  a  tenant,  under  a  lease 
which  reserved  to  the  landlord  the  right  to  "enter  into  said 
premises  to  repair  the  same,  or  to  ascertain  if  the  same  are 
properly  used."  The  judge  ruled  that  the  plaintiff  could  not 
maintain  the  action,  and  found  for  the  defendant.  The  plain- 
tiff alleged  exceptions. 

/.  M.  Stearns,  for  the  plaintiff. 

D.  Saunders  and  C.  0.  Saunders,  for  the  defendant.  . 

Holmes,  J.  This  is  an  action  for  personal  injuries  done  to 
the  plaintiff  by  the  fall  of  snow  from  the  roof  of  the  defend- 

27*- 
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ant's  house  into  the  highway.  The  whole  house  was  let  at  the 
time  to  a  tenant,  and  the  only  difference  between  this  case 
and  Leonard  v.  Storer^  115  Mass.  86,  15  Am.  Rep.  76,  is,  that 
there  the  tenant  had  agreed  to  make  all  needful  repairs,  while 
in  the  case  at  bar  there  was  no  contract  on  either  side,  but  the 
landlord  reserved  the  right  to  enter  the  premises  to  repair  the 
same,  or  to  ascertain  if  the  same  were  properly  used,  etc. 
This  difference  cannot  affect  the  result,  because  the  damage 
was  not  caused  in  either  case  by  a  want  of  repairs,  but  by  the 
original  character  of  the  structure,  and  therefore  the  presence 
or  absence  of  a  covenant  to  repair  has  nothing  to  do  with  the 
question,  and  because  the  landlord's  reservation  of  a  right  to 
enter,  in  the  case  before  us,  did  not  include  the  control  of  the 
roof,  which  the  landlord  was  held  to  have  had  in  Kirhy  v. 
Boylston  Market  Association,  14  Gray,  249;  74  Am.  Dec.  682; 
Shipley  v.  Fifty  Associates,  101  Mass.  251,  254;  3  Am.  Rep.  346; 
and  106  Mass.  194,  200;  8  Am.  Rep.  318;  see  Larue  v.  Farren 
Hotel  Co.,  116  Mass.  67;  see  also  City  of  Lowell  v.  Spauldingy 
4  Cush.  277;  50  Am.  Dec.  775;  Payne  v.  Rogers,  2  H.  Black. 
350. 

It  may  be  that  the  tenant  had  a  right  to  put  a  guard  upon 
the  roof  in  Leonard  v.  Storer,  supra,  but  if  so,  his  right  was 
independent  of  his  covenant  to  repair,  and  the  tenant  had  the 
same  right  in  the  present  case:  City  of  Boston  v.  Worthington , 
10  Gray,  496,  500;  71  Am.  Dec.  678;  see  Swords  v.  Edgar,  59 
N.  Y.  28,  36;  17  Am.  Rep.  295;  Coupland  v.  Hardingham,  3 
Camp.  398.  On  the  other  hand,  if  the  landlord  had  the  right 
to  put  up  a  guard  in  the  present  case  during  the  tenancy,  it  is 
not  clear  that  he  did  not  have  it  also  in  the  other.  In  either 
case,  of  course,  a  guard  might  have  been  put  up  before  tho 
lease  was  made.  The  decision  in  I^eonard  v.  Storer,  supra,  was 
on  the  ground  that  "it  does  not  appear  that  [the  tenant]  might 
not  have  cleared  the  roof  of  snow  by  the  exercise  of  due  care, 
or  that  he  could  not  by  proper  precautions  have  prevented  the 
accident."     The  same  is  true  here. 

There  is  no  doubt  that  a  man  sometimes  may  be  liable  in 
tort,  notwithstanding  the  fact  that  the  damage  was  attribut- 
able in  part  to  the  concurrent  or  subsequently  intervening 
misconduct  of  a  third  person:  Elmer  v.  Jjocke,  135  Mass.  575, 
576;  Lane  y .  Atlantic  Works,  111  Id.  136;  Walker  \.  Cronin,  107 
Id.  555;'  Newman  v.  Zachary,  Alcyn,  3;  Scott  v.  Shepherd,  2  W. 
Black.  892;  3  Wils.  403;  Dixon  v.  Bell,  5  Maule&  S.  198;  Clark 
V.  Chambers,  L.  R.  3  Q.  B.  D.  327;    Winsmore  v.   Greenhankf 
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Willes,  577  (see  21  Am.  Law  Rev.  765,  769);  Lynch  v.  Knight, 

9  H.  L.  Cas.  577,  590,  600;  Luviley  v.  Gye,  2  El.  &  B.  216;  see 
1  Hale  P.  C.  428;  Riding  v.  Smith,  L.  R.  1  Ex.  D.  91,  94.  But 
the  general  tendency  has  been  to  look  no  further  back  than 
the  last  wrong-doer,  especially  when  he  has  complete  and  in- 
telligent control  of  the  consequences  of  the  earlier  wrongful 
act:  See,  for  example,  Lane  v.  Atlantic  Works,  111  Mass.  141; 
Hastings  v.  Stetson,  126  Id.  329;  30  Am.  Rep.  683;  Clarke  v. 
Ilorgan,  38  L.  T.,  N.  S.,  354;  Carter  v.  Towne,  103  Mass.  507. 

In  the  case  of  landlords  who  have  given  up  to  the  tenant 
control  of  the  premises  in  the  matter  out  of  which  the  dam- 
iige  arises,  this  court  has  never  gone  further  than  to  hold  them 
liable  when  the  use  from  which  the  damage  or  nuisance  neces- 
sarily ensues  was  plainly  contemplated  by  the  lease:  See  Jack- 
man  v.  Arlington  Mills,  137  Mass.  277;  Harris  v.  James,  45  L.  J. 
Q.  B.  545. 

It  is  true  that,  if  the  nuisance  exists  when  the  premises  are 
iet,  the  landlord  can  be  held,  although  the  tenant  may  be 
liable  also  to  the  person  injured,  fqr  the  landlord  is  taken  to 
liave  contemplated  the  premises  remaining  in  the  condition 
i:i  v/hich  he  let  them:  Dalay  v.  Savage,  145  Mass.  38,  41;  1 
Am.  St.  Rep.  429;  Todd  v.  Flight,  9  Com.  B.,  N.  S.,  377; 
Swords  V.  Edgar,  59  N.  Y.  28,  34;  17  Am.  Rep.  295;  Joyce  v. 
Martin,  15  R.  I.  558.  But  courts  have  differed  when  the  nui- 
eanco  existing  at  the  time  of  the  lease  was  due  to  want  of  re- 
pairs, and  the  tenant  had  covenanted  to  make  repairs:  Pretty 
V.  Bickmore,  L.  R.  8  Com.  P.  401;   Gwinnell  v.  Earner,  L.  R. 

10  Com.  P.  658;  Swords  v.  Edgar,  supra.  And  the  land 
lord  will  not  be  liable  for  the  use  of  the  premises  in  such  a 
way  as  to  do  harm,  merely  because  there  was  a  manifest  pos- 
fiibility  of  their  being  used  in  such  a  way.  The  liability  will 
«top  with  the  tenant  whose  intervening  wrong  is  the  immediate 
cause  of  the  damage:  Mellen  v.  Morrill,  126  Mass.  545;  30  Am. 
Rep.  695;  Rich  v.  Basterjield,  4  Cora.  B.  783;  Gandy  v.  Jubber, 
5  Best  &  S.  78, 90;  9  Id.  15, 16;  Nelson  v.  Liverpool  Brewery  Co., 
L.  R.  2  Com.  P.  D.  311;  Edwards  v.  New  York  and  Harlem  R.  R., 
98  N.  Y.  245.  In  such  cases  it  cannot  matter  whether  the 
wrong  on  the  part  of  the  tenant  is  an  act  which  makes  the 
premises  a  nuisance,  or  an  omission  which  allows  them  to  be- 
■come  60.  It  is  as  much  his  duty  to  act  in  the  latter  case  as 
it  is  to  abstain  in  the  former.  In  either,  as  against  the  pub- 
lic, the  landlord,  unless  he  has  assumed  the  duty  himself  by 
covenant,  has  a  right  to  rely  upon  the  tenant's  managing  the 
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premises  in  his  occupation  in  such  a  way  as  to  prevent  their 
being  a  nuisance:  Stewart  v.  Putnam,  127  Mass.  403,  406; 
City  of  Lowell  v.  Spaulding,  4  Cush.  277;  50  Am.  Dec.  775; 
Piussell  V.  Shenton,B  Q.  B.  449;  1  Chit.  PL,  7th  ed.,  94. 

The  defendant's  house  was  not  a  nuisance  in  itself.  If  it 
was,  half  the  householders  in  Boston  are  indictable  at  the 
present  moment.  It  was  certain  to  become  so  at  times  by 
the  mere  working  of  nature  alone,  unless  the  tenant  cleared 
the  roof,  or  took  other  steps  to  prevent  it.  But  so  far  as  ap- 
pears, the  tenant  could  have  done  so  by  using  reasonable  care. 
If  he  could,  it  was  his  duty  to  do  so,  and  the  landlord  was 
not  liable,  for  the  reasons  which  we  have  stated. 

Exceptions  overruled. 


Landlord's  Liability  to  Thtrd  Persons  for  Defective  Condition  or 
Construction  of  Premises:  See  Dalay  v.  Savage,  1  Am.  St.  Rep,  429;. 
Donaldson  v.  Wilson,  1  Id.  487,  and  notes  thereto  collecting  cases;  Jennin(j9 
V.  Van  ScJiakk,  2  Id.  459. 


Knowlton  V.  Keenan. 

ri46  Massachusetts,  86.j 

Written  Contracts  may  not  be  Enlarged,  Added  to,  or  Controlled 
BY  Previous  or  contemporaneous  oral  agreements.  Hence  one  who 
agreed  to  carry  the  mails  according  to  a  certain  schedule  cannot  avoid 
his  contract  by  showing  that  at  the  time  at  which  he  entered  into  it  the 
other  contracting  party  fraudulently  promised  to  procure  a  change  in 
such  schedule,  and  fraudulently  represented  that  he  could  procure  such 
change. 

Representation  respectino  Futttre  Events  or  Things  to  be  Done  at  a 
Future  Time  cannot  be  true  nor  false  when  made,  and  hence  cannot  be 
enforced  unless  it  amounts  to  a  contract. 

Action  of  contract.  The  defense  was  based  upon  certain 
representations  which  the  plaintiff  was  alleged  to  have  made 
fraudulently,  and  with  knowledge  of  their  falseness,  the  na- 
ture of  which  is  stated  in  the  opinion.  Judgment  for  plain- 
tiffs.    Defendants  appeal. 

/.  W.  Corcoran,  for  the  defendants. 

S.  L.  Graves,  for  the  plaintiffs. 

Devens,  J.  The  plaintiffs,  who  were  themselves  contrac- 
tors with  the  United  States  to  carry  the  mails,  having  author- 
ity to  sublet  their  contract,  made  a  written  contract  with  the 
defendants   to  carry  the  mails   from   Mashpee   to  Sandwich 
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and  back,  according  to  a  certain  schedule.  As  an  excuse  for 
the  non-performance  of  their  contract,  they  offered  evidence 
that,  at  and  before  the  execution  of  this  contract,  the  plaintiff* 
fraudulently  promised  to  procure  a  change  in  the  schedule, 
and  fraudulently  represented  that  they  could  secure  such  a 
change;  and  that  they  knew  at  the  time  that  they  could  not, 
and  that  they  thereafter  did  not  do  so.  The  fraud  which  the 
defendants  sought  to  establish  was  the  failure  to  perform  an 
oral  promise  contemporaneous  with  the  written  agreement, 
and  constituting  a  part  of  the  transaction,  which  the  plaintiffs- 
knew  they  could  not  perform.  -^ 

The  case  at  bar  is  readily  distinguishable  from  those  case* 
where  it  has  been  held  that  if  a  person  makes  a  representation 
of  a  fact  as  of  his  own  knowledge  in  a  matter  susceptible  of 
knowledge,  and  such  representation  is  not  true,  or  where  in  a 
matter  of  opinion,  judgment,  or  estimate  dishonestly  and  with 
the  intent  to  deceive  states  that  as  of  his  own  knowledge  which 
is  not  true,  and  the  party  to  whom  the  statement  is  made  re- 
lies and  acts  upon  it  as  true,  and  thus  sustains  damage,  it  is  sl 
fraud  and  deceit  for  which  the  party  making  it  is  responsible: 
Tryan  v.  Whitmarsh,  1  Met.  1;  Page  v.  Bent,  2  Met.  371;  Mil- 
liken  v.  ThorndiJce,  103  Mass.  382;  Munde  v.  Lambie,  122  Id. 
336. 

That  which  the  defendant  sought  to  prove,  if  it  can  with 
propriety  be  termed  a  representation  at  all,  was  a  representa- 
tion that  something  should  thereafter  be  done.  Such  a  repre- 
sentation, from  its  nature,  could  not  be  true  or  false  at  the 
time  it  was  made,  and,  if  anything,  was  a  contract  or  promise. 
The  difference  between  a  representation  that  something  exists^ 
■which  does  not,  and  a  representation  that  something  shall  be 
done  thereafter,  is  obvious:  Beattie  v.  Lord  Ehury,  L.  R.  7  Ch. 
.777,  804.  A  representation  which  amounts  to  an  engagement, 
if  enforceable,  must  be  so  as  amounting  to  a  contract.  "There 
is  no  middle  term,  no  tertium  quid,^'  says  Lord  Cranworth, 
"between  a  representation  so  made  to  be  effective  for  such  a 
purpose  and  being  effective  for  it,  and  a  contract":  Maunsell 
V.  White,  4  H.  L.  Cas.  1039,  1056. 

What  the  defendants  sought  to  establish  by  their  evidence 
was  an  oral  contract,  by  which  the  terms  of  the  written  con- 
tract were  to  be  changed  by  the  efforts  of  the  plaintiffs,  and 
the  mails  which  the  defendants  had  in  writing  agreed  te 
transport  according  to  a  specified  schedule  were  to  be  trans- 
ported according  to  a  different  schedule,  to  be  obtained  from 
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the  postmaster-general.  The  principle  that  written  contracts 
are  not  to  be  enlarged,  added  to,  or  controlled  by  previous  or 
contemporaneous  oral  agreements  is  too  well  settled  to  require 
a  citation  of  authorities.  Proof  of  such  a  representation  as 
that  oflfered  by  the  defendants  was  proof  only  of  an  oral  con- 
tract to  be  thereafter  executed.  Nor  even  if  the  plaintiffs 
made  this  oral  contract  fraudulently,  knowing  they  could  not 
perform  it,  would  that  have  rendered  the  evidence  admissible. 
There  was  no  fraud  in  the  written  contract  itself,  and  such 
evidence  could  not  have  been  received  to  control  its  operation, 
and  virtually  to  annul  it. 
Exceptions  overruled. 


Representations  eespectino  Future  Events  cannot  be  relied  npon  as 
•creating  an  estoppel:  See  McLain  v.  Buliner,  ante,  p.  36. 

ADMissiBiLrrY  OF  Parol  Evidence  to  vary  or  explain  written  instru- 
ment: See  McFarland  v.  Sikes,  1  Am,  St.  Rep.  Ill,  and  note.  In  French  v. 
Williams,  82  Va.  462,  and  Looney  v.  Rankin,  15  Or.  617,  it  ia  held  that  parol 
evidence  is  inadmissible  to  vary  or  add  to  a  written  instrument. 


Everett  v.  Henderson. 

[146  Massachusetts,  89.] 

Hecoonizance  Entered  into  upon  Behj\xf  of  a  Poor  Debtor  cannot 
BE  Avoided  by  showing  that  the  affidavit  upon  which  his  arrest  was 
ordered  was  willfully  false  when  made,  if  it  appears  that  the  affidavit 
was  proper  in  form  and  substance,  that  the  magistrate  had  jurisdiction 
to  act  upon  it,  and  that  he  judicially  found  the  facts  alleged  in  it  to  be 
true,  and  signed  a  certificate  authorizing  the  arrest. 

Duty  of  Person  Who  Procures  Process  and  Causes  It  to  be  Served 
Requires  him  to  see  that  it  is  well  founded  and  rests  upon  a  good  record 
or  other  preliminary  proceeding;  but  so  far  as  the  matter  rests  upon  the 
adjudication  of  a  court  or  magistrate  having  jurisdiction,  he  may  rely 
upon  that. 

EIrroneous  Judicial  Achon  Justifies  all  who  have  acted  in  reliance 
upon  it. 

Term  "Irregularities,"  as  applied  to  judicial  proceedings,  does  not  in- 
clude false  allegations  of  fact,  made  as  the  foundation  for  a  suit  in  which 
the  allegations  are  to  be  proved  or  disproved.  This  is  equally  true 
whether  they  are  falsely  made  by  mistake  or  design. 

Acrio.v  for  Malicious  Prosecution  is  the  Only  Remedy  for  Mali- 
ciously Causing  an  Arre.st  on  False  Charges,  or  maliciously  mak- 
ing a  false  affidavit. 

Action  of  contract  upon  a  recognizance  entered  into  by  the 
defendant  Henderson  (a  poor  debtor)  as  principal  and  his  co- 
defendant  as  surety.     Henderson  was  arrested  under  an  aCBda- 
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vit  in  due  form^  and  to  procure  his  release  from  the  arrest  gave 
the  recognizance  sued  upon.  The  breach  of  the  condition  of 
the  bond  consisted  in  not  having  a  magistrate  in  attendance 
at  a  certain  hour  which  was  fixed  for  the  hearing  of  a  charge- 
of  fraud  made  against  Henderson.  Tlie  defense  to  the  action 
was  that  tlie  affidavit  on  which  the  arrest  of  Henderson  was 
procured  was  made  by  plaintifif  when  he  knew  the  statements 
therein  made  to  be  false.  The  plaintiff  requested  the  judge 
before  whom  the  present  action  was  tried  to  rule  that  no  evi- 
dence could  be  received  to  prove  the  falsity  of  the  affidavit. 
This  request  was  denied,  and  the  plaintiff  excepted.  The 
jury  found  for  the  defendants. 

E.  M.  Bigelow,  for  the  plaintiff. 
C.  G.  Keyes,  for  the  defendants. 

Knowlton,  J.  The  defendants  contend  that  the  recogni- 
zance declared  on  cannot  be  enforced,  because  the  proceedings 
in  which  it  was  taken  were  founded  upon  a  willfully  false  affi- 
davit of  the  plaintiff.  The  act  imputed  to  the  plaintiff  involves 
such  moral  turpitude  that  we  cannot  permit  him  even  tempo- 
rarily to  profit  by  it,  unless  upon  principle  as  well  as  authority 
our  duty  is  clear. 

The  wrong  complained  of,  so  far  as  it  affects  the  question 
before  us,  was  like  an  ordinary  malicious  prosecution  of  a. 
groundless  suit.  The  proceedings  for  the  arrest  of  the  defend- 
ant Henderson  were  in  the  nature  of  a  new  prosecution.  They 
were  for  the  purpose  of  obtaining  a  remedy  which  was  not 
available  without  them.  The  statute  provides  that  they 
"shall  be  considered  in  the  nature  of  a  suit  at  law":  Pub. 
Stats.,  c.  162,  sec.  49.  They  were  founded  upon  allegatiojis 
of  fact,  heard  at  first  ex  parte,  which,  if  issue  was  taken  upon 
the  arrest,  were  afterward  to  be  regularly  tried  between  the 
parties,  with  a  view  to  an  adjudication  which  should  give  or 
withhold  the  remedy  sought.  It  is  admitted  that  the  affida- 
vit was  proper  in  form  and  substance,  that  the  magistrate 
had  jurisdiction  to  act  upon  it,  and  that  he  judicially  found 
the  facts  alleged  in  it  to  be  true,  and  signed  a  certificate  au- 
thorizing the  arrest.  The  arrest  was  regularly  made  by  a 
proper  officer,  and  the  defendant  Henderson  was  taken  before 
a  magistrate,  and  there  entered  into  the  recognizance  in  suit. 
The  proceedings  being  conceded  to  have  been  in  all  other 
respects  legal  and  proper,  it  is  contended  that  the  known 
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falsity  of  the  plaintiff's  allegations  in  his  aflBdavit  rendered 
the  arrest,  as  to  him,  illegal,  and  the  recognizance  void. 

It  is  familiar  law  that  an  oflBcer  called  upon  to  serve  a 
process  needs  only  to  see  that  it  is  good  upon  its  face,  and  it 
is  not  suggested  that  the  conduct  of  the  officer  or  of  the  magis- 
trate in  relation  to  this  arrest  can  be  called  in  question.  But 
there  are  cases  in  which  an  officer  is  protected  in  making  an 
arrest,  when  the  person  who  caused  it  or  set  the  proceedings 
in  motion  is  liable.  If  the  arrest  in  this  case  was  legal  as  to 
the  plaintiff  as  well  as  the  officer,  the  recognizance  founded 
upon  it  was  legal  also,  and  can  be  enforced  in  this  action.  If 
it  was  illegal  as  to  the  plaintiff,  ho  can  be  sued  in  trespass  for 
causing  it,  the  process  as  to  him  is  no  justification,  and  the 
recognizance  is  tainted  with  illegality,  and  is  void.  We  are 
brought,  therefore,  to  the  inquiry.  Under  what  circustances  is 
an  arrest  under  process  illegal  as  to  the  party  causing  it  to  be 
made? 

There  is  no  doubt  that  one  who  obtains  a  process,  and 
causes  it  to  be  served  assumes  the  duty  of  seeing  that  it  is 
well  founded.  He  should  know  that  it  rests  upon  a  good 
record,  or  other  proper  preliminary  proceedings;  but  so  far 
as  the  matter  depends  upon  an  adjudication  by  a  court  or 
magistrate  having  jurisdiction,  he  may  rely  upon  that.  Pro- 
cesses good  on  their  face  may  be  absolutely  void  for  want  of 
jurisdiction  in  the  court  or  magistrate  that  issues  them,  or 
they  may  be  voidable  for  error,  or  they  may  be  voidable  for 
irregularity  in  obtaining  them.  Processes  voidable  for  error 
do  not  subject  the  person  who  directs  their  use  to  any  liability, 
even  after  they  are  set  aside.  But  processes  irregularly  ob- 
tained may  be  set  aside,  and  then,  as  against  those  who  ob- 
tained them,  acts  done  under  them  arc  deemed  to  have  been 
done  illegally:  Gassier  v.  Fales,  139  Mass.  4G1;  McGregor  v. 
Crane,  98  Id.  530;  Barker  v.  Braham,  3  Wils.  368;  Tarlton  v. 
Fisher,  2  Doug.  672;  Belt  v.  Broadbent,  3  Term  Rep.  183; 
Bates  V.  Pilling,  6  Barn.  &  C.  38;  West  v.  Smallwood,  3  Mees. 
&  W.  418;  Collett  v.  Foster,  2  Hurl.  &  N.  356,  361;  Chapman 
V.  Dijett,  11  Wend.  31;  Deyo  v.  Van  Valkenburgh,  5  Hill,  242; 
Lovier  v.  Gilpin,  6  Dana,  321. 

In  cases  of  error,  the  judicial  action  in  which  the  error  ia 
found  is  a  justification  for  all  who  have  acted  in  reliance  upon 
it.  In  Marks  v.  Townsend,  97  N.  Y.  590,  where  a  process  for 
arrest  was  set  aside  for  error,  it  was  held  that  the  person  who 
obtained  it  was  not  liable,  and  it  was  said  in  the  opinion  that 
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if  he  had  known  facts  which  made  the  arrest  improper,  and, 
concealing  them,  had  maliciously  made  the  affidavit,  and 
caused  the  arrest,  he  would  not  have  been  liable  for  false  im- 
prisonment, but  only  for  malicious  prosecution.  The  affidavit 
eeems  to  have  been  of  matters  other  than  those  to  be  tried  in 
the  proceeding  then  instituted,  and  against  this  dictum  there 
are  conflicting  dicta  in  other  cases.  Some  judges  have  inti- 
mated that  action  like  that  supposed  would  constitute  irregu- 
larity, for  which  the  process  might  be  set  aside  even  if  there 
was  error  also,  and  that  the  affiant  would  then  be  liable  in 
trespass  for  false  imprisonment:  Williams  v.  Smith,  14  Com. 
B.,  N.  S.,  596;  S^nith  v.  Sydney,  L.  R.  5  Q.  B.  203;  Daniels  v. 
Fielding,  16  Mees.  &  W.  200. 

The  cases  of  irregularity  cover  a  variety  of  defects  in  the 
record,  or  in  other  preliminary  proceedings.  Irregularities 
do  not  result  from  wrong  adjudications,  and  in  that  respect 
they  differ  from  errors.  But  irregularities,  whether  we  include 
in  the  term  those  fundamental  defects  which  go  to  the  juris- 
diction, and  render  the  process  void,  or  limit  it  by  a  stricter 
definition  which  will  comprise  only  those  upon  which  the  pro- 
ceedings may  be  set  aside,  do  not  include  false  allegations  of 
fact  made  as  a  foundation  for  a  suit  in  which  the  allegations 
are  to  be  proved  or  disproved.  And  this  is  equally  true 
whether  they  are  falsely  made  by  mistake  or  by  design. 

The  remedy  for  causing  an  arrest  by  maliciously  bringing 
a  suit  upon  false  charges,  or  maliciously  making  a  false  affi- 
davit, is  by  an  action  on  the  case  for  a  malicious  prosecution: 
Legallee  v.  Blaisdell,  134  Mass.  473;  Luce  v.  Dexter,  135  Id.  23; 
Baron  v.  Sleigh,  2  Cro.  Eliz.  628;  Daniels  v.  Fielding,  16  Mees. 
&  W.  200,  207;  De  Medina  v.  Grove,  10  Q.  B.  152,  170;  Shel- 
don V.  Carpenter,  4  N.  Y.  578.  These  authorities  imply  the 
negative,  that  an  action  of  trespass  for  the  arrest  or  for  false 
imprisonment  will  not  lie.  And  this  point  has  been  directly 
adjudicated:  Coupal  v.  Ward,  106  Mass.  289;  Mullen  v.  Brown^ 
138  Id.  114;  Langford  v.  Boston  and  Albany  R.  R.,  144  Id.  431; 
Wood  V.  Graves,  144  Id.  365;  Daniels  v.  Fielding,  16  Mees.  & 
W.  200;  Barber  v.  Rollinson,  1  Cromp.  &  M.  330.  In  each  of  the 
first  three  of  the  latter  cases  the  arrest  was  upon  a  criminal 
prosecution,  and  the  complainant  did  not  cause  in  the  same 
sense  as  one  causes  an  arrest  who  sues  out  a  capias  for  his 
own  purposes,  and  gives  it  to  an  officer  with  directions  to 
serve  it.  One  who  makes  a  criminal  complaint  does  not  com- 
monly direct  the  service  of  the  prsecept,  but  from  the  beginning 
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the  control  of  the  prosecution  is  with  the  oflBcers  of  the  law. 
In  Wood  V.  Graves,  supra,  in  which  the  arrest  was  under  a 
criminal  warrant,  it  was  held  that  the  defendants  were  not 
liable  for  false  imprisonment  on  account  of  abusing  the  pro- 
cess by  procuring  it  to  be  issued  for  an  improper  purpose,  and 
that  the  only  abuse  which  would  render  them  liable  was  an 
improper  use  of  it  after  it  had  been  served.  In  Cassier  v. 
Fales,  139  Mass.  461,  it  is  said  that  "it  is  difficult  to  see  how 
any  person  can  be  guilty  of  a  trespass  in  serving  or  causing 
to  be  served  a  valid  writ,  or  other  process  of  a  court."  Lovier 
V.  Gilpin,  6  Dana,  321,  328,  was  an  action  of  trespass  against 
the  plaintiff  in  a  civil  suit,  for  causing  an  attachment  of  prop- 
erty, and  assisting  the  officer  in  making  it.  There  was  an 
offer  to  show  that  the  process  was  maliciously  obtained,  and 
in  an  elaborate  opinion,  reviewing  the  cases  and  holding  that 
the  action  could  not  be  maintained,  Marshall,  J.,  said:  "We 
have  found  no  case  in  which  a  party  who  institutes  a  ground- 
less proceeding  has  been  held  liable  as  a  trespasser  for  what 
is  done  by  his  direction,  or  with  his  aid,  in  the  regular  course- 
of  that  proceeding,  unless  the  process  under  which  the  act 
complained  of  was  done  be  void,  or  unless,  if  voidable  only, 
the  process  itself,  or  the  proceeding  on  which  it  rests,  has 
been  set  aside  or  annulled  before  the  action  of  trespass  is 
brought." 

The  doctrine  that  the  validity  of  proceedings  in  a  suit  at 
law  cannot  be  called  in  question  on  the  ground  that  it  is  not 
well  founded  in  fact,  rests  upon  important  considerations  of 
public  policy.  Every  suit  involves  allegations  of  fact  upon 
which  a  claim  is  founded.  If  the  claim  is  resisted,  the  truth 
or  falsity  of  the  allegations  is  to  be  ascertained  by  a  trial  in 
the  suit  itself.  The  bringing  of  the  suit  is  an  ofifer  on  th& 
part  of  the  plaintiff  to  prove  them.  All  action  in  the  case 
proceeds  upon  the  theory  that  the  plaintiff  is  ready  to  main- 
tain his  claim,  and  that  he  may  or  may  not  succeed  in  estab- 
lishing it.  Every  step  in  the  suit  is  incidental  to  the  purpose 
for  which  it  is  presumed  to  have  been  brought, — that  of  de- 
termining whether  its  allegations  are  true,  and  of  obtaining  a 
remedy  if  they  are  proved.  Provisions  are  made  for  preserv- 
ing the  rights  of  both  parties.  They  all  recognize  that  the 
existence  of  a  just  cause  of  action  is  in  dispute,  and  is  to  be 
regularly  inquired  into,  and  finally  passed  upon  in  the  suit 
itself.  Whatever  the  law  prescribes  in  the  course  of  the  pro- 
ceeding, whether  for  the  security  of  the  plaintiff  by  way  of 
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attachment  or  arrest,  or  for  the  protection  of  any  other  inter- 
ests of  either  party,  may  be  legally  done,  and  an  ultimate 
decision  that  the  plaintifif  was  mistaken  or  willfully  false  in 
the  original  statement  of  his  cause  of  action  should  not  render 
it  invalid.  And  this  because  there  must  be  incidental  acts, 
oftentimes  of  great  importance  and  variety,  in  the  litigation 
of  a  disputed  question;  and  it  is  necessary  that  rights  depend- 
ent upon  these  acts  should  be  fixed  and  stable.  Neither  the 
plaintifif  nor  any  one  else  connected  with  the  suit  should  be 
called  upon  by  the  defendant  to  try  collaterally  the  questions 
involved  in  it. 

If,  while  the  suit  is  pending,  it  should  be  attempted  to 
separate  the  question  of  the  merits  of  the  action  from  that  of 
the  plaintiflf's  belief  in  regard  to  the  merits  of  it,  it  would  be 
practically  impossible  to  do  it.  The  rule  is  familiar,  that  an 
action  for  malicious  prosecution  cannot  be  maintained  until 
the  original  suit  has  first  been  determined  in  favor  of  the 
original  defendant.  So  long  as  anything  remains  open  for 
trial  upon  the  plaintifif 's  allegations  in  that,  it  will  be  deemed 
to  have  been  properly  brought.  When  it  has  been  decided  in 
favor  of  the  defendant,  he  may  show,  if  he  can,  that  it  was 
brought  maliciously  and  without  probable  cause,  and  recover 
damages  for  the  wrong  done  him. 

There  is  no  want  of  jurisdiction,  irregularity,  or  error  to 
aflfect  any  of  the  proceedings  in  a  suit  brought  in  due  form  on 
a  maliciously  false  statement  of  a  claim.  The  only  question- 
able element  in  it  relates  to  that  which  must  be  uncertain  in 
every  case,  the  validity  of  the  plaintifif's  claim,  and  his  belief 
in  regard  to  it.  When  the  uncertainty  as  to  which  of  the  par- 
ties is  right  is  eliminated  at  the  trial  by  a  verdict  for  the  de- 
fendant, or  the  case  is  otherwise  ended  in  his  favor,  and  an 
action  for  malicious  prosecution  is  brought,  the  former  pro- 
ceedings cannot  be  set  aside,  and  are  not  rendered  invalid. 

In  an  action  for  malicious  prosecution,  damages  may  be 
recovered  for  all  the  injury  which  resulted  directly  from  bring- 
ing the  suit,  and  from  the  measures  regularly  adopted  in  con- 
ducting it.  It  would  be  an  anomaly  if  one  could  recover  in 
such  an  action,  and  recover  also  in  trespass  from  the  same 
defendant  for  an  arrest  regularly  made  as  a  part  of  the  same 
prosecution;  or  if  an  attachment  of  property,  or  any  other 
incidental  act  from  which  damage  resulted,  could  be  made  a 
separate  cause  of  action,  on  the  ground  that  it  was  illegal  as 
against  the  original  plaintifif  who  caused  it, — much  more  if, 
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before  the  termination  of  the  original  suit,  one  who  as  receiptor 
had  contracted  with  an  officer  to  return  attached  property  on 
demand  could  answer  the  officer's  suit  for  the  goods  by  alleging 
that  the  attachment  was  illegal  as  against  the  original  plain- 
tiff, because  the  suit  was  maliciously  brought;  or  if  the  officer 
himself  could  make  a  similar  answer  to  a  suit  by  the  plaintiff 
for  negligence  in  the  performance  of  his  duty  in  relation  to  an 
attachment. 

If  in  the  case  at  bar  the  arrest  was  not  illegal  as  against  tho 
plaintiff,  there  was  no  defect  in  the  recognizance.  It  was  for 
a  good  consideration,  and  was  entered  into  in  due  form,  in 
accordance  with  the  statute,  before  a  magistrate  having  juris- 
diction. Moreover,  under  our  law  it  became  the  only  security 
of  the  plaintiff,  and  stood  in  place  of  the  judgment  and  exe- 
cution: Brown  v.  Kendall,  8  Allen,  209,  210;  Morgan  v.  Curley, 
142  Mass.  107.  It  was  perfect  unless  tainted  with  illegality. 
But  the  same  considerations  that  show  the  arrest  to  have  been 
regular  and  legal  apply  to  this  also.  Indeed,  this  having  been 
entered  into  voluntarily  by  the  defendants,  the  only  illegality 
to  affect  it  must  be  sought  for  in  the  arrest  which  preceded  it. 

And  it  cannot  be  truly  said  that  the  reasoning  applicable 
to  arrests  or  attachments  upon  ordinary  suits  maliciously 
brought  is  inapplicable  to  this  arrest  upon  execution.  For 
the  affidavit  was  a  statement  of  matters  which,  if  true,  entitled 
the  plaintiff  to  prosecute  and  maintain  his  suit  in  this  way. 
The  charge  of  fraud  was  the  foundation  of  the  new  proceed- 
ing. It  was  a  charge  upon  which  the  defendant  could  plead 
not  guilty,  and  demand  a  trial,  which  would  determine  tho 
ultimate  rights  of  the  parties.  That  trial  could  be  had  quickly, 
and  the  statute  contemplated  that  both  parties  should  proceed 
regularly  in  the  mode  prescribed,  to  ascertain  the  truth  or 
falsity  of  the  facts  alleged,  as  they  are  required  to  do  in  any 
suit  at  law.  The  fact  that  an  issue  in  relation  to  the  pecuni- 
ary condition  of  the  defendant  was  also  triable  is  immaterial. 
Every  reason  why  arrests  and  attachments  made  in  suita 
upon  maliciously  false  declarations  should  be  held  legal  can 
be  urged  in  support  of  the  legality  of  the  arrest  in  this  case. 

This  case  does  not  fall  within  the  principle  of  numerous 
cases  in  which  it  is  held  that  one  shall  not  be  permitted  to 
take  advantage  of  his  own  wrong.  It  is  true  that  an  arrest 
which  is  accomplished  l)y  means  of  an  unlawful  act,  like 
breaking  a  dwelhng-housp,  is  void.  But  in  these  cases  thero 
is  illegal  action   which  precedes  or  accompanies  the  use  of 
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process,  and  is  outside  of  it,  and  which  leads  directly  to  the 
arrest,  and  enters  as  an  element  into  it.  In  the  case  at  bar, 
the  arrest  was  not  directly  caused  by  an  unlawful  act.  The 
plaintiff  had  no  connection  with  it,  except  through  the  process 
which  he  ordered  served  according  to  its  precept.  He  made  a 
statement  under  oath,  which  showed  a  proper  case  for  an 
arrest,  and  a  trial  in  the  manner  prescribed  by  law.  The 
magistrate  in  a  preliminary  hearing  acted  judicially  upon  it, 
and  gave  his  certificate  of  authority.  Making  a  statement  in 
^uch  a  case  is  in  itself  a  lawful  act;  and  a  process  regularly 
issued  upon  it,  under  which  the  statement  may  be  further 
passed  upon,  is  a  lawful  process.  Illegality  and  fraud  taint 
the  statement,  but  not  the  process.  That  is  good  in  law, 
whether  the  statement  be  true  or  false. 

So  where  unlawful  acts  have  been  done  in  obtaining  an  at- 
tachment of  property,  like  taking  possession  of  it  on  Sunday, 
or  fraudulently  inducing  the  owner  to  bring  it  from  a  state 
where  it  cannot  be  attached  to  one  where  it  can,  there  has 
been  an  element  of  wrong  other  than  in  the  cause  of  action 
upon  which  the  writ  was  procured:  Parsons  v.  Dickinson,  11 
Pick.  352;  Ilsley  v.  Nichols,  12  Id.  270;  Deyo  v.  Jennison,  10 
Allen,  410.  In  each  of  the  cases  cited  there  was  fraud  or 
misconduct  in  regard  to  the  property  before  it  was  taken  un- 
■der  the  writ,  which  made  it  unlawful  for  the  plaintiff  to  attach 
it.  The  writ  of  replevin  referred  to  in  Pine  v.  Morrison,  121 
Mass.  296,  was  not  between  the  parties  to  that  suit,  and  did 
not  present  for  trial  the  issue  presented  in  that.  In  Crocker 
V.  Atwood,  144  Id.  588,  the  fraud  was  not  solely  in  stating  a 
fictitious  claim.  The  attachment  of  a  particular  article  of 
personal  property  does  not  ordinarily  follow  from  merely  suing 
out  a  writ  of  attachment.  Besides  obtaining  the  writ,  the 
plaintiff,  in  the  original  case  to  which  Crocker  v.  Atwood,  supra, 
relates,  "caused  the  property  to  be  taken  on  the  attachment," 
and  this  he  did  with  a  fraudulent  purpose  to  deprive  the  de- 
fendant of  his  rights  in  it.  The  case  merely  holds  that  other 
fraud  may  be  taken  advantage  of,  notwithstanding  that  there 
was  a  malicious  prosecution. 

A  distinction  has  sometimes  been  suggested  between  ille- 
gality as  a  ground  for  a  suit,  and  illegality  which  can  be 
availed  of  in  defense  against  the  claim  of  another.  But  no 
such  distinction  exists  in  cases  like  that  at  bar.  If  the  arrest 
was  illegal  as  against  the  plaintiff,  it  was  so  as  well  for  the 
purpose  of  sustaining  a  suit  against  him  for  his  wrong  as  for 
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defeating  an  action  brought  upon  the  recognizance.  In  Am- 
midon  v.  Smith,  1  Wheat.  447,  it  was  held  that  the  fraudulent 
taking  of  an  oath  by  a  person  under  arrest  on  a  civil  process, 
and  the  obtaining  of  a  release  thereby,  did  not  constitute  an 
escape,  nor  charge  the  sureties  in  a  suit  upon  his  bond  for  the 
prison  limits,  even  though  they  participated  in  the  fraud. 
That  too  was  a  case  in  which  the  oath  taken  was  not  the  foun- 
dation of  proceedings  for  the  purpose  of  trying  the  allegations 
contained  therein:  See  also  Smith  v.  Quinton,  2  Brayt.  200, 

If  the  validity  of  legal  proceedings  could  be  tried  collaterally 
before  the  termination  of  the  suit,  on  the  ground  that  a  false 
cause  of  action  was  maliciously  stated,  or  that  a  false  affida- 
vit for  arrest  was  maliciously  made,  a  defendant  whose  prop- 
erty had  been  taken  might  sue  for  an  injunction  against  the 
attaching  officer,  A  defendant  arrested,  instead  of  trying  the 
facts  charged  in  the  affidavit,  in  the  manner  prescribed  by 
law,  might  apply  for  release  upon  habeas  corpus,  or,  after  a. 
trial  upon  the  charges  before  a  magistrate,  and  at  any  time 
before  final  judgment  in  the  superior  court,  if  he  saw  he  was 
likely  to  be  convicted,  he  might  make  default,  and  set  up,  as 
the  defendants  have  done  in  this  case,  the  falsity  of  the  affi- 
davit in  defense  to  the  supplemental  suit  upon  the  recogni- 
zance. With  such  a  rule  there  could  be  no  regularity  in. 
procedure,  and  no  certainty  as  to  the  value  of  any  security. 

In  a  case  of  this  kind,  there  is  no  hardship  in  leaving  a 
party  to  existing  remedies.  He  may,  first,  obtain  under  the 
statute  an  early  hearing  of  the  matters  alleged  against  him;, 
and  secondly,  after  the  case  is  ended,  he  may,  if  the  facts  will 
warrant  it,  bring  his  action  for  a  malicious  prosecution. 

If  this  remedy  is  not  now  available  to  the  defendant,  it 
is  because  of  neglect  or  misfortune  for  which  he  is  legally 
responsible.  It  wae  his  duty  to  have  a  magistrate  present  to 
hear  or  continue  the  case  at  the  time  to  which  the  hearing 
was  adjourned.  His  neglect  of  that  duty  was  a  breach  of  his 
recognizance.  Whether  with  such  a  termination  of  the  pro- 
ceeding he  can  now  bring  a  suit  for  malicious  arrest  or  prose- 
cution, is  a  question  which  is  not  before  us.  In  Fortman  v, 
Rottier,  8  Ohio  St,  548,  it  was  held  by  a  majority  of  the  court 
that  an  action  for  malicious  prosecution  could  be  maintained 
for  procuring  an  attachment  upon  a  false  affidavit,  without 
first  getting  the  proceeding  set  aside.  And  in  Bump  v.  Betts, 
19  Wend.  421,  a  similar  decision  was  made,  where  property 
was  attached  and  a  judgment  in  rem  obtained  upon  a  false- 
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and  malicious  affidavit  that  the  defendant  had  absconded. 
But  in  both  of  these  cases  it  seems  that  the  affidavits  were  not 
of  matters  which  were  to  be  tried  in  the  regular  course  of  pro- 
ceedings instituted  by  them,  and  in  that  respect  they  differed 
from  that  in  the  case  at  bar. 

Inasmuch  as  the  jury  were  permitted  to  find  for  the  defend- 
ants upon  a  defense  which  was  not  properly  open  to  them,  the 
■entry  must  be,  exceptions  sustained. 


Justification   of  Officer  under  Irregular  Process:   See  Poi-ter  v. 
J*urdy,  86  A.in.  Dec.  283;  Keniston  v.  Little,  64  Id.  297. 


Boston  and  Maine  Railroad  v,  Chipman. 

[146  Massachusetts,  107.1 

"Condition  on  Railroad  Coupon  Ticket  that  Coupons  will  not  be  Ac- 
cepted unless  detached  by  or  ia  the  presence  of  the  conductor  is  rea- 
sonable and  valid. 

Evidence  will  not  Justify  Finding  that  Railroad  Company  had 
Waived  Condition  on  Coupon  Tickets  that  coupons  will  not  be  ac- 
cepted unless  detached  by  or  in  the  presence  of  the  conductor,  when  it 
shows  that  the  conductor  had  previously  often  accepted  such  detached 
coupons  from  the  holder  and  others,  and  on  the  occasion  in  question  had 
accepted  them  from  others,  without  objection. 

Contract  by  the  Boston  and  Maine  Railroad  Company  to 
Tecover  from  Robert  W.  Chipman  twenty-nine  cents,  the  fare 
between  Boston  and  Melrose  Highlands.  It  was  admitted  that 
previous  to  March  20,  1886,  the  plaintiff  had  sold  to  the  de- 
fendant, and  many  others,  books  containing  coupons.  Tho 
outside  cover  of  the  books  bore  the  inscription,  "  Boston  and 
Melrose  Highlands";  and  on  the  inside  of  the  cover  was 
printed  the  following:  "  One-hundred-ride  ticket,  Boston  and 
Maine  Railroad;  good  for  one  ride,  and  an  additional  ride  for 
■each  coupon  attached,  between  Boston  and  Melrose  Highlands, 
continuous  passage.  Coupons  to  be  detached  by  conductor 
only. 
''  1200.  D.  T,  Flanders,  Gen.  Ticket  Agent." 

Each  coupon  was  in  the  following  form:  — 
"  B.  &  M.  R.  R. 
"I.  1200  II. 

"  Not  good  if  detached." 

Upon  the  third  page  of  the  cover  was  printed:  "Notice  to 
passengers.     Passengers  will  please  take  notice  that  the  cou- 
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j>ons  attached  hereto  are  to  be  detached  by  or  in  the  presence- 
of  the  conductor,  and  will  be  accepted  for  passage  only  whea 
accompanied  by  this  ticket."  This  book,  with  coupons,  entitled 
the  owner  to  one  hundred  rides  between  Boston  and  Melrose 
Highlands,  and  was  sold  at  a  price  less  than  that  of  one  hun- 
dred separate  single  tickets  between  the  same  places.  The 
price  of  a  single  fare  was  twenty-nine  cents.  On  March  20, 
1886,  the  defendant  took  passage  on  the  plaintiflF's  train,  and 
when  the  conductor  demanded  his  fare,  tendered  a  detached 
coupon,  similar  to  the  above.  The  conductor  declined  to  re- 
ceive the  coupon,  unless  the  defendant  exhibited  the  book  from 
which  it  had  been  detached.  This  the  defendant  refused  to  do, 
and  refused  to  pay  his  fare  in  any  other  manner.  The  defend- 
ant offered  evidence  to  show  that  it  had  been  the  custom  for 
passengers,  including  the  defendant,  to  detach  coupons  and 
pay  their  fare  therewith,  without  showing  their  books  to  the 
conductor,  he  not  having  demanded  to  see  the  books;  and  that 
the  defendant  had  often  paid  his  fare  in  that  way,  and  on  the 
day  in  question,  other  passengers  on  the  same  car  gave  de- 
tached coupons  in  payment  of  fare,  and  the  same  were  received 
without  objection  and  without  request  to  show  the  books.  The 
court  excluded  this  evidence,  and  found  for  the  plaintiff  for 
the  sum  of  twenty-nine  cents.  The  case  was  reported  for  the 
consideration  of  this  court,  and  if  the  evidence  was  properly 
excluded,  and  the  finding  upon  the  facts  was  correct,  judgment 
was  to  be  entered  for  the  plaintiff  for  twenty-nine  cents;  but 
otherwise,  a  new  trial  was  to  be  had. 

S.  Lincoln,  for  the  plaintiff. 

W.  S.  Stearns,  J.  II.  Butler,  and  W.  II.  Stearns^  for  the  de- 
fendant. 

By  the  Court.  The  contract,  of  which  the  book  and  the 
coupons  therein  sold  to  the  defendant  by  the  plaintiff  are  the 
evidence  is  a  reasonable  and  valid  one.  Under  it  the  plain- 
tiff's conductor  was  not  required  to  accept  as  the  defendant's 
fare  a  detached  coupon,  and  had  at  least  the  right  to  demand 
that  he  should  produce  and  show  the  book. 

There  was  no  evidence  which  would  justify  the  finding  that 
the  plaintiff  had  rescinded  or  waived  any  of  the  conditions  or 
terms  of  the  contract. 

Judgment  for  the  plaintiff. 


RULK   OF   COMMO.S    CARRIER   REQUIRING  PaS.SE.NGER3   TO   EXUIBrr  TiCKET* 

IS  Reasonable:  Note  to  CommonweaUh  v.  Poiocr,  41  Am.  Dec.  473;   Doum* 
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V.  New  York  etc.  R.  i?.  Co.,  4  Am.  Rep.  77;  Plttshurgh  etc.  R'y  Co.  v.  Van- 
dyne,  26  Id.  68;  compare  Maples  v.  New  York  etc.  R.  R.  Co.,  9  Id.  434;  and 
if  a  passenger  has  lost  his  ticket,  that  fact  does  not  excuse  its  non-produc- 
tion: Note  to  Commonwealth  v.  Power,  supra;  Standish  v.  Narraganset  Steam- 
ship  Co.,  15  Am.  Rep.  66;  Jerome  v.  Smith,  21  Id.  125;  compare  Maples  v. 
New  York  etc.  R.  R.  Co.,  supra;  Pullman  Palace-Car  Co.  v.  Reed,  20  Am.  Rep. 
2.?2;  nor  does  the  fact  that  he  left  his  ticket  at  home:  Downs  v.  New  York  etc. 
R.  R.  Co.,  supra.  As  to  the  effect  of  a  condition  on  a  railroad  coupon  ticket 
that  the  coupons  should  be  void  if  detached  by  any  other  person  than  the 
conductor,  see  Louisville  etc.  R.  R.  Co.  v.  Harris,  42  Am.  Rep.  668,  670.  In 
Nortliwestern  R.  R.  Co.  v.  Wysor,  82  Va.  250,  it  is  held  that  a  rule  that 
coupons  if  detached  will  not  be  received  was  reasonable. 


Haddock  v.  Boston  and  Maine   Eailroad. 

[146  Massachusetts,  155.] 

Will  Devising  Lands  may  be  Admitted  to  Probate  at  Any  Timb 
after  the  death  of  the  testator,  in  the  absence  of  a  statutory  limitation. 

In  Determining  Question  whether  Testatrix  was  Widow,  and 
THUS  Competent  to  Make  Will,  it  is  proper  for  the  jury  to  con- 
sider, in  connection  with  other  evidence,  that  she  actually  executed  a 
paper  purporting  to  be  a  will. 

Appeal  by  the  Boston  and  Maine  Railroad  from  a  decree  of 
the  probate  court,  entered  November  16,  1885,  admitting  the 
will  of  Sarah  Pendergast  to  probate.  The  appeal  was  allowed, 
for  the  reason  that  the  appellant's  title  to  real  estate  devised 
b}'-  the  will  might  be  affected  by  the  establishment  of  rights 
under  the  will.  A  hearing  was  had  in  the  supreme  judicial 
court  before  the  chief  justice,  who  reported  the  case  for  the 
consideration  of  the  full  court.  The  testatrix  died  in  1822, 
leaving  a  will  dated  October  31,  1807.  The  principal  ques- 
tions involved  were,  whether  the  will  could  be  admitted  to 
probate  after  the  lapse  of  time  since  it  was  executed  and  since 
the  death  of  the  testatrix,  and  whether  the  testatrix  was  a 
married  woman  when  she  executed  the  will.  There  was  evi- 
dence of  reputation  that  the  husband  of  the  testatrix  died 
8oon  after  their  marriage;  and  that  a  deed  of  the  land  which 
she  attempted  to  dispose  of  by  the  will  was  made  to  her  on 
December  21,  1801,  by  one  Mary  Ayer,  in  which  she  was 
described  as  "  Sarah  Pendergrass,  of  Haverhill  aforesaid, 
widow,"  which  deed  was  found  among  her  papers.  The  ap- 
pellant requested  the  judge  to  rule  that  the  paper  offered 
could  not  be  admitted  to  probate  as  a  will,  by  reason  of  the 
lapse  of  time  since  it  purported  to  have  been  executed  and  the 
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death  of  the  testatrix;  that  upon  the  evidence  the  jury  would 
not  be  authorized  to  find  that  the  testatrix  was  a  widow  at 
the  time  of  the  execution  of  the  instrument;  and  that  in  deter- 
mining whether  or  not  she  was  a  widow  when  she  executed 
the  instrument,  the  jury  should  not  consider  the  fact  that  she 
executed  a  paper  purporting  to  be  a  will  as  evidence  that  shG 
had  legal  capacity  to  execute  a  will;  but  the  rulings  were  re- 
fused, and  the  appellant  excepted. 

S.  Lincoln,  for  the  appellant. 

B.  F.  Butler  and  P.  Webster,  for  the  appellee. 

Devens,  J.  The  first  question  discussed  by  the  appellant  is, 
whether  the  probate  court  has  authority,  as  matter  of  law^  to 
admit  a  will  to  probate  sixty-three  years  after  the  death  of  the 
testator,  and  incidentally  whether  there  is  any  limit  of  time 
after  the  death  of  the  testator  subsequent  to  which  the  court 
has  no  such  authority. 

In  Shumway  v.  HolbrooJc,  1  Pick.  114,  117,  11  Am.  Dec,  153, 
the  question  was  whether  a  will  not  admitted  to  probate  was 
admissible  to  evidence.  It  was  held  that  it  was  not,  but  it  is 
eaid:  "  If  a  will  can  be  found,  it  may  be  proved  in  the  probate 
court  at  any  time,  in  order  to  establish  a  title  to  real  estate.  It 
differs  from  an  administration  of  personal  property,  which  can- 
not be  originally  granted  upon  the  estate  of  any  person  after 
twenty  years  from  his  decease."  In  the  course  of  the  argument 
Mr.  Justice  Jackson  alluded  to  a  case  in  Essex  County  perhaps 
thirty  years  before,  where  it  was  found  that  a  widow  "  must 
hold  land  under  the  will  which  had  not  been  proved."  The  will 
having  been  off'ered  for  probate,  the  judge  of  probate  declined 
to  allow  it,  as  more  than  twenty  years  had  elapsed  since  the 
death  of  the  testator,  and  on  appeal  his  decision  was  reversed 
and  the  will  admitted  to  probate.  The  research  of  the  couhscI 
for  the  defendant  has  established  that  the  case  thus  alluded  to 
was  that  of  Bourne  v.  Greenleaf,  Essex,  1802,  cited  in  1  Pick. 
117,  note;  and  has  supplied  us  with  as  satisfactory  an  account 
of  it,  drawn  from  the  papers  on  file,  as  they  will  afford.  It  is  a 
case  to  which  some  weight  must  be  attached,  as  it  brought  into 
question  directly  the  authority  of  the  court  of  probate,  and  the 
appeal  was  to  the  full  bench  of  the  supreme  court,  which  re- 
versed the  original  decree.  While  no  opinion  appears  to  have 
been  written,  it  could  not  but  have  been  a  carefully  considered 
case,  as  it  reversed  the  opinion  of  the  judge  of  probate  as  to  the 
extent  of  his  jurisdiction.     The  will  thus  admitted  to  probato 
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was  so  admitted  thirty-six  or  thirty-seven  years  after  its  date. 
How  long  after  the  death  of  the  testator  does  not  clearly  ap- 
pear, although  some  of  the  papers  found  indicate  that  it  was 
more  than  thirty  years  after. 

In  Marcy  v.  Marcy,  6  Met.  360,  370,  the  question  was, 
whether  there  was  sufficient  evidence  that  a  will  which  be- 
came operative  forty-three  years  before  had  been  admitted  to 
probate  so  that  it  could  be  read  in  evidence.  The  court  held 
that  there  was  such  evidence,  adding:  "  On  evidence  like  the 
present,  it  would  be  the  duty  of  the  probate  court  to  establish 
the  will  if,  for  want  of  form,  the  probate  should  have  been 
considered  so  defective  that  the  will  had  been  rejected  as  evi- 
dence in  its  present  state." 

In  Waters  v.  Stickney,  12  Allen,  1,  90  Am.  Dec.  122,  where 
it  was  held  that  the  probate  court,  fourteen  years  after  admit- 
ting a  will  to  probate,  might  admit  to  probate  a  codicil  writ- 
ten upon  the  same  leaf,  which  had  escaped  attention,  and  was 
not  passed  upon  at  the  time  of  the  probate  of  the  original  will, 
it  is  said  by  Mr.  Justice  Gray,  citing  the  above  cases:  "It 
has  been  directly  adjudged  by  this  court  that  a  will  may  be 
proved  even  thirty  years  after  the  death  of  the  testator, 
although  original  administration  could  not  by  statute  be 
granted  after  twenty  years  ";  and  again :  "  If  no  will  had  been 
proved,  the  lapse  of  time  would  not  prevent  both  will  and 
codicil  from  being  proved  now." 

While  it  is  true  that  in  neither  of  these  cases  has  it  been 
decided  that  a  will  disposing  of  lands  can  be  admitted  to 
probate  after  sixty  years,  yet  there  is  no  suggestion  in  any  of 
them  that  there  is  any  limitation  of  time  to  such  proof,  and 
the  language  used  is  quite  explicit  to  the  contrary.  In  view 
of  the  decisions  made,  and  the  repeated  expressions  directly 
relevant  to  the  cases  considered  used  in  argument  by  judges 
-of  this  court,  we  cannot  treat  this  inquiry,  as  the  defendant 
desires  we  should,  as  practically  a  new  question.  We  must 
deem  it  one  that  has  been  fairly  passed  upon  and  decided. 

It  may  be  that  the  inconveniences  which  might  arise  from 
the  probate  of  a  will  many  years  after  the  death  of  the 
testator  are  such  that  a  statute  limiting  the  period  might 
he  properly  enacted.  That  course  has  in  some  states  been 
adopted:  Connecticut  Gen.  Stats.  1875,  tit.  18,  c.  11,  sec.  11; 
Maine  Rev.  Stats.,  c.  64,  sec.  1.  But  the  statutes  of  limi- 
tations are  arbitrary,  and  the  considerations  which  apply  to 
positive   laws  of  this  character   are   legislative  rather  thaa 
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judicial.  In  every  instance  where  a  great  length  of  time  has^ 
elapsed  after  the  death  of  a  testator,  possessory  titles  may 
have  been  acquired  which  will  prevail  against  the  record. 
"What  is  due  to  the  just  rights  of  the  devisees  is  to  be  con- 
sidered with  reference  to  other  rights  of  property,  or  to  the  re- 
pose of  the  community;  but  such  considerations  belong  to  the 
domain  of  legislation. 

So  long  as  one  can  produce  the  evidence  necessar}'-  to  obtain 
the  probate  of  a  will,  we  can  see  no  legal  reason  why  one  whc^ 
relies  upon  it  should  not  be  allowed  to  prove  it  as  he  would  be 
permitted  to  prove  a  deed,  however  ancient,  under  which  he 
claimed  title.  The  fact  that  he  could  not  offer  in  evidence  a 
will  not  admitted  to  probate,  as  he  might  an  ancient  deed^ 
would  certainly  afford  no  reason  why  its  authenticity  should 
not  be  established  in  the  probate  court  by  its  regular  course  of 
procedure. 

The  appellant  further  contended  that  the  jury  ought  not  to 
have  been  allowed,  in  determining  the  question  whether  the 
testatrix  was  a  widow  and  thus  competent  to  make  a  will  as 
the  law  stood  in  1807,  to  consider  the  fact  that  she  actually 
executed  a  paper  purporting  to  be  a  will  devising  land  as  any 
evidence  that  she  had  legal  capacity  so  to  do.  This  fact,  in 
connection  with  the  other  facts  proved,  was  competent  to  be 
considered.  There  was  no  ruling  that  alone  it  would  have 
been  sufficient  to  establish  her  legal  capacit}',  —  that  is,  that 
she  was  at  the  time  a  w^dow.  There  was  evidence  of  reputa- 
tion that  the  husband  of  the  testatrix  died  soon  after  their 
marriage;  that  a  deed  was  made  to  her  on  December  21,  1801  ^ 
of  the  very  land  which  she  undertook  to  dispose  of  by  will,  in 
which  she  was  described  as  "  Sarah  Pendergrass,  widow,"^ 
which  deed  was  found  among  her  papers;  and  that  she  exe- 
cuted the  will  by  the  same  name  as  that  recited  in  the  deed  in 
which  she  was  described  as  widow,  although  that  word  is  not 
appended  to  her  name  in  the  will.  The  act  done  by  her  of 
disposing,  or  assuming  to  dispose,  of  her  property,  which  she 
could  only  lawfully  do  if  a  widow,  was  an  assertion  of  her 
status,  and  thus  of  her  legal  capacity,  made  in  an  important 
transaction,  which  might  properly  have  been  considered  iii 
connection  with  the  other  evidence. 

The  conclusion  we  have  reached  renders  it  unnecessary  to» 
decide  whther  the  appellant  was  lawfully  entitled  to  appeal. 
Other  exceptions  taken  by  it  were  waived  in  this  court. 

Cause  to  stand  for  further  proceedings. 
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'Will  mat  be  Admitted  to  Probate  at  Any  Time  after  Testator'» 
Death,  in  the  absence  of  a  statutory  limitation  to  the  contrary:  Shumxoay  v. 
llolh-ook,  1  Pick.  116;  11  Am.  Dec.  153;  Boumev.  Oreenleaf,  I  Pick.  117,  note; 
Marci/v.  Marcy,  6  Met.  360,  370;  Waters  \.  Stichney,  12  Allen,  1;  90  Am. 
Dec.  122,  131;  Rebhan  v.  Mueller,  114  111.  343;  55  Am.  Rep.  869;  and  see- 
In  re  Myers,  3  Denio,  193;  1  Williams  on  Executors,  219. 
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fl46  Massachushtts,  167.] 
Representatives  op  Deceased  Partner  may  Elect  to  Demand  eitheb 
INTERE.ST  on  CAPITAL  OR   PROFITS   EARNED  BY  ITS  UsE,  as  a  general 
rule,  in  the  absence  of  any  agreement  to  the  contrary,  where  a  surviving 
partner  continues  to  use  the  capital  of  a  deceased  partner  in  the  busi- 
ness. 
Surviving  Partner  is  Entitled  to  Compensation  for  his   Skill  and 
Services  out  of  Profits  Earned  by  Deceased   Partner's  Capital, 
which  he  continues  to  use  in  the  business,  with  the  consent  of  a  major- 
ity of  the  heirs,  in  good  faith,  and  with  due  regard  to  the  interests  oi  all 
concerned. 
Share  of  Profits  to   Which  Heirs  of  Deceased  Partner  are   En- 
titled WILL  BE  Diminished  pro  Taijto  by  their  Withdrawal  of  a 
portion  of  the  capital  of  the  deceased,  which  was  continued  to  be  used 
by  the  surviving  partner  in  the  business. 
Payment  op  Debts  of  Deceased  Partner  by  Surviving  Partner,  with 
Consent  of  Heirs,  thereby  Reduces   Capital  of  Deceased,  which 
was  continued  to  be  used  by  the  surviving  partner  in  the  business,  or 
diminishes  the  amount  which  may  then  be  due  such  heirs. 
Shares   of    Heirs    in    Deceased    Partner's    Interest   in    Firm    arb 
Changed  from   Capital  to   Debt  of  New   Firm  by  an  agreement 
by  which  such  shares  were  to  remain  in  the  business  of  the  new  firm, 
composed  of  the  surviving  partners,  at  a  certain  rate  of  interest  per 
annum. 
Dissatisfied  Heirs   op  Deceased  Partner,  whose  Capital  was   Con- 
tinued to  be  Used  by  Surviving  Partners  in   Business,  are  not 
Entitled  to  Future  Profits,  according  to  their  shares  in  the  capital, 
but  to  interest  only  on  the  amount  due  them,  at  the  time  a  sum  was 
paid  them  on  account  by  the  surviving  partners,  and  at  the  rate  agreed 
upon  by  the  majority  of  the  heirs,  with  whom  the  survivors  made  a 
settlement;  the  survivors  being  desirous  of  paying  all  to  which  the  dis- 
satisfied heirs  were  entitled,  and  having  ofiFered  to  submit  the  matter  to 
arbitration,  or  to  have  it  determined  in  any  impartial  manner,  and  the 
amount  which  they  did  pay  such  heirs  not  in  any  measure  affecting  the 
business  carried  on. 
Payment  of  Balance  Due   Minority  of  Heirs  of  Deceased  Partner 
by  Surviving   Partners  will  be  Ordered  to  be   Made  Directly 
to  Thkm,  instead  of  a  total  payment  to  the  administrators,  without 
regard  to  the  various  settlements  made  by  the  surviving  jjartners  with 
the  heirs,  on  a  bill  in  equity  by  the  administrators  against  the  surviving 
partners  and  all  the  heirs,  having  for  its  object  the  determination  of  tb& 
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amonnt  to  which  the  minority  of  the  heirs  are  entitled;  all  the  parties 
in  interest  heing  before  the  court,  and  there  being  no  necessity  of  going 
through  the  form  of  ordering  the  surviving  partners  to  pay  a  large  sum 
to  the  administrators,  which  must  be  immediately  repaid. 

Bill  in  equity  by  Charles  Robinson,  Jr.,  and  Virginia  A. 
Beals,  two  of  the  administrators  of  the  estate  of  George  W. 
Simmons,  Sen.,  deceased,  against  George  W.  Simmons,  Jr., 
and  Philip  A.  Spofford,  surviving  partners  of  the  firm  of 
George  W.  Simmons  and  Son,  George  W.  Simmons,  Jr., 
being  also  an  administrator,  praying  for  an  account  and  the 
recovery  of  an  amount  due  the  estate.  The  bill  was  after- 
wards amended  so  as  to  make  all  the  surviving  children  of 
the  deceased,  and  the  representatives  of  his  widow  and  of  a 
•deceased  child,  parties  defendant.  The  opinion  states  the 
facts. 

R.  M.  Morse,  Jr.,  for  the  plaintiffs. 

W.  K.  Blodgett,  Jr.,  for  the  surviving  married  daughters. 

W.  G.  Russell  and  J.  0.  Teele,  for  the  surviving  partners  and 
■other  defendants. 

Morton,  C.  J.  George  W.  Simmons  died  intestate,  on  De- 
cember 14,  1882,  leaving  a  widow  and  seven  children.  He 
-was  a  member  of  the  firm  of  George  W.  Simmons  and  Son,  in 
-which  his  son,  George  W.  Simmons,  Jr.,  and  Philip  A.  Spof- 
ford were  his  partners.  Immediately  upon  his  death  the  two 
surviving  partners  formed  a  new  firm,  under  the  name  of  G, 
W.  Simmons  &  Co.,  and  continued  the  business  at  the  same 
place,  using  the  capital  and  stock  in  trade  of  the  old  firm. 
Owing  to  a  disagreement  between  the  heirs,  administration 
was  not  taken  out  until  November,  1883,  when  the  plaintiffs 
and  the  defendant  Simmons  were  appointed  administrators. 
In  the  mean  time,  the  defendant  Simmons  had  paid  debts  of 
his  father  to  a  large  amount  out  of  the  property  in  the  hands 
of  the  surviving  partners;  the  widow  and  three  of  the  children 
had,  on  September  1,  1883,  made  an  agreement  that  their  re- 
spective shares  in  the  interest  of  the  intestate  "  in  the  firm  of 
G.  W.  Simmons  and  Son,  Oak  Hall,  shall  remain  in  the  busi- 
ness as  at  present  conducted  by"  the  surviving  partners,  at 
interest  at  the  rate  of  seven  per  cent  per  year;  and  on  August 
27,  1883,  the  defendant  Simmons  had  paid  to  the  other  three 
children  twenty  thousand  dollars,  to  be  accounted  for  in  set- 
tlement of  the  estate  of  the  intestate  on  account  of  their  re- 
spective shares  in  his  interest  in  the  firm  of  G.  W.  Simmons 
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and  Son.  The  surviving  partners  continued  the  business^ 
using  the  capital  of  the  intestate,  with  the  consent  and  ap- 
proval of  the  widow  and  the  three  children  first  above  named  \ 
the  other  three  children,  being  the  married  daughters,  never 
gave  any  such  consent,  but  objected  thereto. 

The  suit  was  originally  brought  by  two  of  the  administra- 
tors against  the  surviving  partners,  but  by  amendment,  all 
the  children  of  the  intestate,  and  the  representatives  of  the 
widow  and  of  a  deceased  child,  were  made  parties  defendant. 
The  only  controversy  is  between  the  three  married  daughters 
and  the  surviving  partners,  the  ultimate  object  of  the  suit  being 
to  recover  the  share  to  which  they  are  respectively  entitled  of 
the  profits  of  the  business  since  the  death  of  the  intestate. 

There  is  nothing  in  the  case  to  show  any  want  of  fairness  or 
good  faith  in  the  conduct  of  the  surviving  partners,  but  the 
master  has  found  that  the  interest  of  the  intestate  was  of  such 
a  character  that  the  only  way  to  realize  its  fair  or  substantial 
value  was  to  deal  with  it  as  the  defendants  did,  and  "that  the 
manner  in  which  the  defendants  dealt  with  the  full  stock  was 
necessary  in  order  to  obtain  its  full  value."  The  master  found 
that  upon  the  death  of  the  intestate  the  capital  standing  to  his 
credit  was  $66,480.10,  that  to  the  credit  of  the  surviving  part- 
ners $14,787.38,  making  the  whole  capital  $81,267.48.  This  is 
an  outline  of  the  principal  facts  in  the  case,  and  upon  them 
the  master  reserved  for  the  decision  of  the  court  the  rule  for 
the  measure  of  the  liability  of  the  surviving  partners. 

If  the  accounts  could  have  been  settled  at  the  death  of  the 
intestate,  his  representatives  would  have  been  entitled  to  re- 
ceive the  above-named  amount  of  capital  standing  to  his 
credit.  As  we  have  seen,  this  was  impracticable,  and  the  sur- 
viving partners  continued  the  business,  using  the  capital  of 
the  intestate  with  the  consent  of  those  who  represented  five 
sevenths  of  his  interest,  and  under  the  objections  of  the  three 
dissenting  heirs,  who  represented  two  sevenths. 

As  a  general  rule,  where  a  surviving  partner  continues  to 
use  the  capital  of  a  deceased  partner  in  the  business,  the 
representatives  of  the  latter,  in  the  absence  of  any  agreement 
to  the  contrary,  have  the  election  to  demand  either  interest  on 
the  capital  used,  or  the  profits  earned  by  its  use,  the  latter  be- 
ing accretions  to  the  fund  owned  by  them.  There  is,  however, 
no  inflexible  rule  governing  all  cases,  but  each  case  depends 
upon  its  own  circumstances  and  equities. 

The  plaintiffs  contend  that  in  this  case  the  rule  should  be 
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that  the  profits  accruing  after  the  death  of  the  intestate  should 
be  divided  according  to  the  amount  of  capital  which  each 
partner  or  person  interested  had  in  the  business,  and  that  no 
■compensation  or  allowance  should  be  made  to  the  surviving 
partners  for  their  services  and  skill  in  conducting  the  business. 
We  do  not  think  that  this  rule  is  supported  by  the  authorities, 
or  is  just  as  applied  to  this  case.  It  finds  some  support  in 
Crawshay  v.  Collins,  15  Ves.  218;  1  Jacob  &  W.  267;  and  2 
Russ.  325.  This  case,  which  was  before  Lord  Eldon  at  inter- 
vals for  eighteen  years,  was  a  suit  by  an  assignee  of  a  bank- 
rupt against  the  continuing  partners  of  the  firm  of  which  he 
was  a  member;  the  assignee  was  held  to  be  entitled  to  three 
eighths  of  the  profits  accruing  after  the  bankruptcy,  that  being 
the  proportion  of  the  bankrupt's  capital  and  profits  in  the 
business,  but  a  just  allowance  was  made  for  the  services  of  the 
continuing  partners.  The  case  has  been  much  commented  on 
in  later  cases,  and  it  has  never  been  regarded  as  establishing 
an  inflexible  rule  applicable  to  all  cases.  Indeed,  in  this 
case  Lord  Eldon  says:  "The  rule  which  is  to  be  applied  must 
be  deduced,  in  almost  every  case,  from  the  particular  circum- 
stances of  that  very  case";  and  he  fully  recognized  the  justice 
of  making  allowance  for  the  skill  and  services  of  the  surviving 
partners.  The  later  English  authorities  regard  this  as  the 
efifect  of  Lord  Eldon's  decisions  in  the  various  stages  of  Craw- 
shay v.  Collins,  supra;  Brown  v.  De  Tastet,  Jacob,  284;  Cookx. 
Collingridge,  Id.  607;  Wedderburn  v.  Wedderburn,  2  Keen,  722; 
4  Mylne  &  C.  41;  22  Beav.  84;  Willett  v.  Blanford,  1  Hare, 
253;   Yates  v.  Finn,  L.  R.  13  Ch.  D.  839. 

In  most  of  these  cases  the  rule  applied  was,  that  the  profits 
should  be  divided  according  to  the  capital,  after  making  al- 
lowance for  profits  earned  by  the  personal  activity,  attention 
to  business,  skill,  and  services  of  the  surviving  partners, 
though  in  Wedderburn  v.  Wedderburn,  supra,  the  representa- 
tives of  the  deceased  partner  were  held  to  be  entitled  to  inter- 
est at  the  rate  of  five  per  cent  on  their  capital  instead  of  a 
share  of  the  profits. 

We  think  a  just  rule  to  be  deduced  from  the  authorities  is, 
that  where  there  are  no  circumstances  which  render  its  appli- 
cation inequitable,  the  profits  should  be  divided  according  to 
the  capital,  after  deducting  such  share  of  them  as  is  attribut- 
able to  the  skill  and  services  of  the  surviving  partner.  When 
his  good  faith  and  fairness  are  not  impeached,  the  most  that 
the  representatives  of  the  deceased  partner  can  justly  demand 
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is,  that  he  should  account  to  them  for  their  capital,  and,  in  ad- 
dition, for  whatever  it  has  earned.  This  involves  the  neces- 
«ity  of  inquiring  how  much  of  the  profits  is  attributable  to 
the  services  and  skill  of  the  surviving  partners,  and  how  much 
to  the  capital  invested  in  the  business.  The  latter  portion  of 
the  profits  shows  what  the  capital  has  earned,  and  should 
rightfully  be  divided  among  the  owners  of  the  capital  in  pro- 
portion to  their  shares  of  the  capital.  It  is  clear  that,  in 
applying  this  rule,  any  withdrawal  or  subtraction  by  the  rep- 
resentatives of  the  deceased  partner  of  any  part  of  their  cap- 
ital would  diminish  -pro  tanto  the  proportion  of  the  profits  to 
■which  they  are  entitled:   Willett  v.  Blanford,  supra. 

In  the  case  at  bar,  as  we  have  said,  there  is  nothing  to  im- 
peach the  good  faith  or  fairness  of  the  surviving  partners. 
The  defendant  Simmons,  who  is  the  principal  surviving  part- 
ner, upon  the  death  of  his  father,  was  placed  in  a  very  diffi- 
cult and  embarrassing  position.  A  large  amount  of  property 
belonging  to  his  father  was  invested  in  the  business.  Owing 
to  a  quarrel  among  the  heirs,  no  administrators  were  appointed 
for  nearly  a  year.  There  was  no  one  with  any  power  to  close 
up  the  business,  either  by  a  sale  of  the  interest  of  the  intes- 
tate, or  otherwise;  a  majority  of  the  heirs  in  number  and 
amount  desired  him  to  continue  the  business.  It  is  difficult 
to  see  how  he  could  have  done  better  than  he  did;  he  appears 
to  have  acted  with  due  regard  to  the  interests  of  all  con- 
cerned, and  no  rule  of  a  punitive  character  could  justly  bo 
applied  in  the  case.  We  think  the  rule  of  division  of  profits 
we  have  stated  above  will  work  out  substantial  justice  to  all 
parties,  for  that  period  of  time  when  the  surviving  partners 
employed  the  whole  or  the  principal  part  of  the  capital  of  the 
intestate  as  the  basis  of  their  business;  that  is,  up  to  August 
27,  1883. 

.  In  applying  the  rule,  some  questions  arise  as  to  the  amount 
of  the  capital  belonging  to  the  plaintifis  which  was  from  time 
to  time  embarked  in  the  business,  and  thus  earning  profits. 
Among  the  individual  debts  of  the  intestate  was  a  subscrip- 
tion of  five  thousand  dollars  to  the  stock  of  a  corporation 
recently  established  in  Ballardvale,  and  a  note  of  thirteen 
thousand  dollars  secured  by  a  mortgage  of  real  estate  at  Bal- 
lardvale. It  was  for  some  reason  deemed  necessary  that  these 
should  be  promptly  paid,  and  the  widow  and  all  the  heirs 
agreed  in  writing  that  the  defendant  Simmons  should  pay 
them  out  of  any  personal  assets   of  the  intestate.     Accord- 
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ingly,  on  May  4,  1883,  he  paid  the  subscription  out  of  the 
assets  of  the  new  firm,  and  charged  his  father's  account  with 
the  amount.  The  facts  found  by  the  master  show  that  this 
was  the  only  means  he  had  of  paying  this  debt.  At  one  time 
he  intended  to  apply  to  this  debt  the  proceeds  of  the  fifteen 
St.  Paul  and  Sioux  City  bonds  mentioned  in  the  report;  but 
the  proceeds  of  these  bonds  were  not  in  fact  received  in  time 
to  pay  this  debt.  He  could  only  carry  out  the  wishes  of  all 
the  interested  parties  by  paying  it,  as  he  did,  out  of  the  prop- 
erty of  the  estate  in  the  hands  of  the  new  firm.  Such  pay- 
ment had  the  effect  in  law  which  it  had  in  fact,  of  reducing 
the  capital  of  the  intestate  in  use  in  the  new  firm.  Wo  think 
that  the  same  rule  should  apply  to  the  other  debts  in  good 
faith  paid  by  the  defendant  Simmons  and  charged  to  his 
father's  account;  and  that,  after  applying  to  such  payments 
the  amounts  received  by  him  for  rents  and  used  in  making 
such  payments,  the  balance  should  go  in  reduction  of  the  cap- 
ital of  the  intestate  in  use  in  the  new  firm. 

After  the  death  of  the  intestate,  the  surviving  partners  were 
desirous  of  paying  as  soon  as  could  be  the  amount  of  the  cap- 
ital which  he  left  in  the  business.  As  we  have  seen,  delay 
occurred  in  appointing  administrators,  and  on  August  27, 
1883,  the  defendants  paid  to  the  three  dissenting  heirs  the 
sum  of  twenty  thousand  dollars,  which,  in  the  words  of  the 
receipt  signed  by  them,  was  "to  be  accounted  for  in  settlement 
of  the  estate  of  George  W.  Simmons,  deceased,  as  received  on 
account  of  our  respective  shares  in  his  interest  in  the  firm  of 
George  W.  Simmons  and  Son,  and  which  to  that  extent  shall 
be  discharge  of  the  liability  of  the  surviving  partners  to  us  as 
heirs  of  said  deceased,  directly  or  through  administrators." 
There  can  be  no  doubt  that  this  was,  in  intention  and  effect,  a 
withdrawal  by  the  three  dissenting  heirs  of  twenty  thoiisand 
dollars  of  their  share  of  the  capital.  The  only  question  is  as 
to  the  mode  in  which  this  payment  should  be  applied.  It 
seems  to  us  that  the  just  mode  is  to  ascertain  what  was  the 
interest  of  the  dissenting  heirs  at  the  time  the  payment  was 
made,  both  in  capital  and  accumulated  profits  which  are  at- 
tributable to  capital,  and  from  this  amount  to  deduct  the 
payment.  The  balance  will  represent  the  amount  of  their 
capital  which  continues  in  the  firm,  and  for  the  use  of  which 
they  are  entitled  to  compensation.  In  ascertaining  the 
amount  of  profits  in  this  computation,  there  should  be  de- 
ducted from  the  gross  profits  that  share  which  is  attributable 
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to  the  services  and  skill  of  the  surviving  partners,  which  we 
understand  the  master  finds  to  be  forty  per  cent,  and  the  bal- 
ance should  be  divided  according  to  the  respective  shares  of 
the  parties  in  the  capital. 

It  also  appears  that,  on  September  1,  1883,  the  surviving 
partners  made  an  arrangement  with  the  widow  and  three  of 
the  children,  by  which  they  agreed  that  their  respective  shares 
in  the  interest  of  the  deceased  in  the  firm  of  G.  W.  Simmons 
and  Son  should  remain  in  the  business  of  the  new  firm  at  an 
interest  of  seven  per  cent  per  annum.  The  effect  of  this  was 
to  change  the  amount  of  their  shares  so  far  as  they  were  con- 
cerned from  capital  to  a  debt  of  the  new  firm,  and  to  transfer 
the  same  amount  of  the  capital  to  the  credit  of  the  surviving 
partners.  The  widow  and  three  children  who  signed  it,  and 
the  defendant  Simmons,  were  entitled  to  five  sevenths  of  the 
estate  of  the  intestate,  and  the  result  of  this  arrangement, 
therefore,  was  that  the  surviving  partners  became  the  owners 
of  the  whole  of  the  capital,  except  the  small  balance  due  to 
the  dissenting  heirs. 

As  we  have  before  intimated,  the  principles  we  have  dis- 
cussed should  be  applied  in  ascertaining  how  much  was  due 
to  the  dissenting  children  on  August  27,  1883.  But,  as  we 
have  seen,  at  that  time  a  material  change  occurred  in  the 
circumstances  and  the  relations  of  the  parties  which  justifies 
and  requires  the  application  of  a  different  rule  for  the  future. 

The  surviving  partners,  then,  evidently  as  parts  of  the  same 
scheme  or  purpose  of  relieving  themselves  of  the  responsi- 
bility of  the  care  of  the  property  of  the  intestate  which  was 
forced  upon  them,  virtually  paid  to  the  widow  and  four  of  the 
heirs  the  amount  of  their  shares  of  the  estate  of  the  intestate, 
and  also  paid  to  the  three  dissenting  heirs  twenty  thousand 
dollars  on  account  of  their  shares.  This  is  more  than  the 
amount  of  their  original  shares,  with  interest;  but  upon  ap- 
plying the  rule  we  have  adopted,  it  is  less  than  the  amount 
they  were  entitled  to  at  the  time  of  the  payment.  The  par- 
ties differed  as  to  the  basis  upon  which  the  accounts  should 
be  settled.  The  facts  show  that  the  surviving  partners  were 
willing  to  pay  all  that  the  heirs  were  entitled  to;  that  they 
offered  to  have  the  books  and  accounts  examined  by  any  im- 
partial expert,  to  be  named  by  the  dissenting  heirs;  that  they 
offered  to  have  the  amount  determined  by  arbitration,  and 
that  they  were,  when  the  administrators  were  appointed,  active 
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in  urging  and  procuring  the  bringing  of  this  suit,  as  the  only 
means  of  fixing  the  amount  of  their  liability. 

It  also  appears  that  the  business  of  the  new  firm  was  pros- 
perous, and  its  profits  very  large;  the  surviving  partners  were 
anxious  to  pay  what  they  justly  owed  the  heirs,  and  it  is  not 
an  unfair  inference  that  the  payment  of  this  amount  by  the 
firm  would  not  in  any  measure  cripple  its  resources  or  injure 
its  business.  It  is  diflBcult  to  believe  that  the  retention  or 
withdrawal  of  this  comparatively  small  amount  would  in 
any  considerable  degree  aflect  the  volume  of  business  or  the 
amount  of  the  profits.  Under  these  circumstances,  it  would 
be  inequitable  to  apply  the  rule  of  the  division  of  the  future 
profits  according  to  the  nominal  capital.  It  would  be  unjust 
to  the  surviving  partners,  as  it  would  compel  them  to  work 
for  the  benefit  of  a  compulsory  partner  against  their  wishes, 
and  to  bear  the  most  of  the  burden  of  a  protracted  litigation, 
for  which  the  dissenting  heirs  are  at  least  equally  to  blame. 
It  would  give  the  latter  more  than  they  are  fairly  entitled  to 
as  the  earnings  or  income  of  the  debt  which  is  due  them,  and 
swell  unjustly  the  amount  they  receive  from  their  father's 
estate. 

We  are  therefore  of  opinion  that,  unless  the  parties  can 
agree,  the  case  should  be  recommitted  to  the  master  to  ascer- 
tain the  balance  due  to  the  three  dissenting  heirs  after  the 
payment  of  August  27,  1883,  upon  the  principles  we  have 
stated,  and  that  thereafter  the  surviving  partners  should  pay 
interest  upon  such  balance  at  the  rate  of  seven  per  cent  per 
year.  We  adopt  this  rate  of  interest  because  the  defendants 
at  the  time  of  the  payment  in  August  fixed  this  as  the  worth 
to  them  of  the  capital  retained. 

A  question  remains  as  to  the  payment  by  the  defendant 
Simmons  of  the  Ballard  vale  mortgage,  above  referred  to.  This 
payment  was  not  made  until  after  August,  1883,  and  cannot 
therefore  be  applied  in  reduction  of  the  capital  of  the  intestate 
before  that  day  in  determining  the  amount  due  to  the  dis- 
senting heirs  on  that  day.  But  it  was  made  by  virtue  of  an 
agreement  with  all  the  heirs.  The  dissenting  heirs  were  re- 
sponsible for  two  sevenths  of  it,  and  we  think  that,  when  paid, 
two  sevenths  of  the  amount  should  be  charged  to  them  in  dimi- 
nution of  the  amount  then  found  to  be  due  them. 

The  plaintiffs  contend  that  this  suit  is  to  be  treated  as 
simply  a  suit  between  the  administrators  and  the  surviving 
partners,  and  that  the  latter  should  be  decreed  to  pay  to  the 
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former  the  whole  amount  of  the  accrued  profits,  without  any 
regard  to  their  payments  to  and  agreements  with  the  heirs, 
leaving  the  sum  so  paid  to  be  distributed  in  the  probate  court. 
We  do  not  think  this  is  necessary  or  just.  All  the  persons 
interested  are  parties  to  this  suit.  None  have  any  controversy 
with  the  surviving  partners  except  the  three  dissenting  heirs; 
and  the  object  of  the  suit  is  to  determine  the  amount  to  which 
they  are  entitled.  This  being  determined,  and  paid,  either 
directly  or  through  the  administrators,  the  object  of  the  suit 
is  accomplished,  and  the  rights  of  all  parties  are  protected. 
The  amount,  if  paid  to  the  administrators,  would  be  for  the 
sole  benefit  of  these  three  heirs;  no  one  else  would  have  any 
-claim  upon  it;  and  it  is  to  be  assumed  that  the  probate  court 
would  order  its  distribution  and  payment  to  them.  There 
would  be  no  conflict  between  the  two  courts,  and  no  manda- 
tory order  to  the  probate  court.  The  decree  would  operate 
personally  upon  all  the  parties,  and  by  its  force  would  enable 
the  dissenting  children  to  receive  the  amount  they  are  enti- 
tled to. 

There  is  no  necessity  of  going  through  the  form  of  ordering 
the  surviving  partners  to  pay  a  large  sum  to  the  administra- 
tors which  must  be  immediately  repaid  to  them. 

Case  recommitted. 

SuRviviNO  Partner  is  not  Entitled  to  Compensation,  as  a  general 
rule,  for  his  service  in  winding  up  the  aflfaira  of  the  partnership:  Note  to 
Sfdelds  V.  Fuller,  65  Am.  Dec.  301;  Brottm  v.  McFarland's  Ex'rs,  80  Id.  598; 
Ban-y  v.  Jones,  27  Am.  Rep.  742. 


Ciriack  v.  Merchants'  "Woolen  Company. 

[146  Massacudsetts,  182.] 

Master's  Omission  to  Give  Instructions  concerning  Dangers  of  Ma- 
chinery does  not  Rendeu  Him  Responsible  for  injuries  caused  an 
employeo,  a  boy  twelve  years  of  age,  and  of  average  intelligence,  who 
had  worked  for  nearly  two  mouths  in  the  same  room  with  certain  ma- 
chines, in  the  gearing  of  which  he  was  caught  while  obeying  an  order 
of  the  overseer  to  go  between  the  machines  to  look  for  a  tool,  and  to 
hurry  up. 

Tort  by  Charles  Ciriack  against  the  Merchants'  Woolen 
Company  to  recover  damages  for  personal  injuries  sustained 
while  in  the  defendant's  employ.  The  accident  occurred  in 
what  was  known  as  the  defendant's  finishing-room,  in  which 
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were  a  number  of  machines,  including  two  gigs,  or  machines 
for  rubbing  up  the  nap  of  the  cloth.  These  gigs  were  about 
five  feet  square  and  six  feet  high,  and  consisted  of  a  large 
cylinder  about  three  and  a  half  feet  in  diameter,  standing  in 
an  iron  frame  fastened  to  the  floor  by  four  legs,  the  bottom 
of  the  cylinder  at  its  lowest  point  being  about  one  and  one 
half  feet  from  the  floor.  On  one  side  was  a  belt-wheel,  and  on 
the  other  side,  in  plain  sight,  gearing,  consisting  of  three  cog- 
wheels, each  about  eighteen  inches  in  diameter,  and  one  small 
cog-wheel,  running  through  the  middle  of  the  cylinder,  about 
two  and  one  half  inches  in  diameter.  The  cylinder  made 
about  one  hundred  revolutions  a  minute,  and  the  small  cog- 
wheel about  the  same  number.  The  gigs  stood  together, 
separated  by  a  wide  passage-way  from  certain  large  machines 
called  finishing -shears,  but  with  a  distance  between  their 
bodies  of  about  two  and  one  half  feet,  and  between  the  cogs  of 
one  and  the  belt-wheel  of  the  other  of  about  one  and  one  half 
feet.  There  was  roo'm  enough  for  a  man  to  pass,  with  care, 
between  the  gigs  when  they  were  running,  but  the  space  was 
not  designed  or  intended  as  a  general  passage-way.  The 
plaintiff,  a  boy  of  the  age  of  twelve,  and  of  average  intelli- 
gence, was  employed  around  the  finishing-shears,  and  around 
certain  racks,  or  small  platforms,  for  cloth,  directly  in  front  of 
and  within  six  inches  of  the  gigs,  but  having  no  connection 
with  them.  He  was  taken  by  one  Craven,  an  overseer,  to  the 
finishing-room,  where  his  brother  and  other  boys  were  work- 
ing, and  was  told  that  they  would  show  him  what  to  do.  The 
only  instruction  he  received  was  from  the  boys.  After  he  had 
been  working  for  nearly  two  months,  one  Miller,  the  "boss," 
or  overseer,  of  the  room,  told  him  to  go  up  between  the  gigs 
and  look  for  a  belt-punch,  and  to  hurry  up.  He  went  in 
between  the  gigs,  and  stooped  down  to  look  beneath  them, 
but  could  not  see  the  punch.  As  he  was  rising  he  saw  a 
piece  of  lace-leather  on  the  floor,  which  he  stopped  to  pick  up, 
because  he  had  previously  been  told  to  pick  up  things  which 
he  saw  on  the  floor.  As  he  again  rose  up  the  gears  caught 
his  jacket  sleeve  above  the  elbow,  and  drew  in  his  arm,  and 
mangled  it  before  he  could  get  it  out.  The  plaintiff  testified 
that  he  never  received  any  instruction  about  machinery  or  its 
dangers,  except  as  above  stated;  that  he  knew  the  machine 
he  was  hurt  on  was  called  a  gig,  but  had  never  taken  the 
trouble  to  learn  its  uses,  dangers,  or  the  manner  in  which  it 
was  operated;  that  his  job  did  not  require  him  to  go  near  the 
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::gearing  on  which  he  was  caught,  or  into  the  space  between 
the  gigs,  or  to  look  in  the  direction  thereof;  and  that  he 
never,  in  his  recollection,  passed  into  the  space  between  the 
gigs,  except  at  the  time  he  was  caught.  On  cross-examina- 
tion, he  testified  that  he  intended  to  keep  out  of  such  danger 
as  he  appreciated;  that  he  supposed  that,  at  the  time  of  the 
accident,  he  thought  there  was  danger  around  the  belts  and 
such  places,  but  that  he  did  not  believe  he  then  knew  enough 
about  them  to  know  whether  the  danger  was  in  them;  that  he 
did  not  know  that  he  had  ever  thought  anything  about  the 
effect  of  exposing  his  person  or  clothing  to  contact  with 
the  gearing,  but  that  he  knew  enough  at  that  time  not  to  put 
his  hand  or  clothing  into  wheels  in  operation.  The  defendant 
asked  the  court  to  rule  that  there  was  no  evidence  which 
would  warrant  a  verdict  for  the  plaintiff,  but  the  ruling  was 
refused.  The  jury  returned  a  verdict  for  the  plaintiff,  and  the 
•defendant  alleged  exceptions. 

//.  W.  Bragg  and  E.  Greenhood,  for  the  plaintiff. 

R.  M.  Morse,  Jr.,  and  H.  G.  Nichols,  for  the  defendant. 

C.  Allen,  J.  In  order  to  show  negligence  on  the  part  of 
the  defendant,  the  plaintiff  relies  on  the  omission  to  give  him 
suitable  instructions  in  reference  to  the  dangers  to  which  he 
would  be  exposed  in  the  course  of  him  employment.  His 
injury  arose  from  coming  in  contact  with  the  revolving  cog- 
wheels of  a  machine;  and  the  instructions  which  he  was 
entitled  to  receive  must  therefore  have  been  concerning  the 
danger  from  that  cause.  But  it  seems  to  us  that  it  must  fairly 
be  assumed  that  the  plaintiff  had  all  such  knowledge  as  it 
was  the  duty  of  the  defendant  to  impart  to  him.  There  was 
no  peculiar  or  secret  source  of  danger.  Anybody  seeing  the 
machine  in  motion  must  soon  become  aware  of  the  danger 
which  would  arise  from  coming  in  contact  with  it.  The  duty 
of  the  defendant  would  be  sufficiently  discharged  by  pointing 
out  to  the  plaintiff  the  situation  of  the  machine,  and  the  rapid 
revolution  of  the  wheels  when  in  operation,  and  explaining 
the  probable  effect  of  touching  them  under  these  circum- 
stances. Certainly  the  duty  of  the  defendant  did  not  extend 
so  far  as  to  require  the  giving  of  a  special  caution  on  every  oc- 
casion when  he  might  be  called  upon  to  pass  near  the  machine. 
The  master  is  only  bound  to  give  such  instructions  as  are  rea- 
aonably  necessary  in  order  to  enable  the  servant  to  understand 
the  perils  to  which  he  is  exposed  by  reason  of  his  employment. 
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A  servani  is  held  to  take  the  risk  of  such  dangers  as  are  known- 
and  understood. 

In  the  present  case,  the  duty  of  the  defendant  to  the  plain- 
tiff would  not  require  an  explanation  of  anything  which  he 
already  sufficiently  understood.  In  order  to  show  actionable 
negligence  on  the  defendant's  part,  it  was  incumbent  on  the 
plaintiff  to  show  an  omission  to  inform  him  of  something 
"which  he  needed  to  know  in  order  to  be  safe:  Sullivan  v.  India 
Mfg.  Co.,  113  Mass.  396.  In  the  absence  of  anything  to  show 
the  contrary,  the  plaintiff  must  be  assumed  to  have  had  the 
intelligence  and  understanding  which  are  usual  with  boys  of 
his  age.  There  is  nothing  to  show  that  he  did  not  know  the 
danger  of  coining  in  contact  with  the  revolving  wheels  of  the 
machine.  It  must  be  assumed  that  he  was  well  aware  of  it. 
The  accident  happened  in  consequence  of  his  omitting  to 
guard  against  a  known  peril.  He  had  been  employed  in  the 
same  room  for  a  period  of  nearly  two  months.  There  is  no 
reason  to  suppose  that  explicit  instructions,  if  given  to  him  at 
the  beginning  of  his  employment,  in  reference  to  the  danger  of 
touching  these  wheels  when  in  motion,  would  liave  added  any- 
thing to  what  he  must  fairly  be  presumed  to  have  known  at 
the  time  of  the  accident. 

It  would  be  carrying  the  doctrine  of  holding  employers  ta 
the  duty  of  giving  reasonable  instructions  to  their  servants 
quite  too  far  to  require  a  special  caution  every  time  a  boy  is 
sent  on  an  errand,  under  circumstances  like  those  disclosed  ia 
the  present  case.  The  injury  appears  to  have  arisen  from  a 
lack  of  sufficient  precaution  on  his  part,  and  not  from  the 
negligence  of  the  defendant:  Russell  v.  Tillotson,  140  Mass.  201; 
Williams  V.  Churchill,  137  Id.  243;  50  Am.  Rep.  304;  Wheeler 
v.  Wason  Mfg.  Co.,  135  Mass.  294. 

In  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass.  572,  598, 
3  Am.  Rep.  506,  which  is  chiefly  relied  on  by  the  plaintiff,  the 
plaintiff  had  been  at  work  for  the  defendant  only  one  day,  and 
under  these  circumstances  the  evidence  of  the  nature  of  the 
work,  and  of  the  position  in  which  he  was  to  do  it,  were  con- 
sidered to  warrant  the  jury  in  finding  that  the  plaintiff  was 
manifestly  incapable  of  understanding  and  appreciating  the 
dangers  to  which  ho  was  exposed  by  the  gearings,  or  mani- 
festly incapable  of  performing  tlie  work  there  with  safety. 

In  the  present  case,  we  are  of  the  opinion  that  there  was  v.o^ 
sufficient  evidence  of  negligence  on  the  part  of  the  defendant. 

Exceptions  sustained. 
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In  Ooodnow  v.  Walpole  Emery  MiUs,  146  Mass.  261,  the  plaintiff  waa  an 
intelligent  man,  of  about  thirty-seven  years  of  age,  who  had  been  in  the  em- 
ploy of  the  defendant  for  about  three  months  as  a  machinist  and  engineer, 
employed  to  run  the  engine  and  pumps.  He  had  previously  been  engaged  in 
t)ie  same  kind  of  work  elsewhere  for  three  seasons  and  j)art  of  a  fourth.  On 
the  day  of  the  accident,  he  was  asked  by  the  superintendent  of  the  defend- 
ant's works  to  repair  a  stamp  under  his  direction.  The  superintendent 
showed  him  what  he  wanted  done,  and  how  he  wanted  it  done.  Tlie  plaintiff 
took  charge  of  the  job  voluntarily,  it  being  extra  work,  for  which  he  was  to 
receive  extra  compensation.  At  a  distance  of  about  three  feet  from  where  he 
was  to  perform  the  work  was  a  rapidly  revolving  shaft,  with  a  projecting 
ecrew,  by  which  he  was  caught  and  injured.  The  plaintiff  knew  that  the 
shaft  was  revolving,  and  was  familiar  with  the  object  of  such  screws,  and,  in 
fact,  on  a  former  occasion,  oiled  the  shafting  at  the  journal  close  to  which  waa 
the  screw  that  caused  the  injury.  It  was,  therefore,  held  that  there  was  no 
danger  which,  i-i  view  of  the  plaintiff's  knowledge  and  capacity,  must  not 
have  been  well  understood  by  and  apparent  to  him,  and  tliero  was  conse- 
quently no  negligence  on  the  part  of  the  defendant  in  exposing  him  to  it. 

Master's  Duty  to  Warn  and  Instruct  Servant  Emploted  in  Dan- 
gerous Work:  See  Smith  v.  Peninsular  Car  WorJcs,  1  Am.  St.  Rep.  542,  and 
note  discussing  the  question;  Fisk  v.  Central  Pacijic  li.  li.,  I  Id.  22,  and  note 
on  infant  employees;  Wormell  v.  Maine  Central  R.  II.,  1  Id,  321.  Where  the 
machinery  is  of  a  kind  with  which  the  servant  should,  as  a  mechanic,  be 
familiar,  he  cannot  complain  of  the  failure  of  the  master  to  iuform  him  of  the 
dangers  involved  in  its  use:  Iron  Ship  B.  Works  v.  Nuttall,  119  Pa.  St.  149. 


Constantinides  v.  Walsh. 

[14S  Massachusktts,  281.] 
Husband  Who  Pays  Fureral  Expenses  of  Wife  may  Recoveb  Thzh 
FROM    HER    Executor,  in  Massachusetts,  her  estate  being  primarily 
liable  therefor  under  the  statutes. 

Contract  by  John  P.  Constantinides  against  James  L.Walsh, 
executor  of  Louisa  Constantinides,  to  recover  $150,  the  amount 
paid  by  the  plaintiff  for  funeral  expenses  of  the  defendant's 
testatrix.  The  plaintifiF  was  the  husband  of  Louisa  Constan- 
tinides, who  died  October  23,  1884,  possessed  of  separate  es- 
tate, all  of  which  she  gave  to  her  son,  the  step-son  of  the 
plaintiff.  The  plaintiff  had  no  knowledge  of  the  will  until 
three  weeks  after  his  wife's  death;  and  before  that  time  ho 
had  contracted,  and  on  October  27,  1884,  had  paid,  a  bill  for 
her  necessary  funeral  expenses,  which  was  agreed  to  be  rea- 
sonable. The  defendant  had  never  made  any  promise  of  pay- 
ment. The  court  ruled  that  the  plaintiff  could  not  recover, 
and  ordered  a  verdict  for  the  defendant.  The  plaintiff  alleged 
exceptions. 
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/.  A,  Maxwell,  for  the  plaintiff. 
O.  A.  Bruce,  for  the  defendant. 

Holmes,  J.  The  funeral  expenses  of  the  testatrix  were  a 
preferred  charge  upon  her  estate:  Pub.  Stats.,  c.  135,  sec.  3; 
c.  137,  sec.  Ij  Stats.  1882,  c.  141.  Under  these  statutes 
and  those  establishing  the  independent  position  of  married 
women  with  regard  to  their  property,  we  think  that,  as  between 
the  estate  of  a  married  woman  leaving  property  and  her  hus- 
band, the  liability  of  the  estate  must  be  regarded  as  primary, 
and  that  it  would  be  unreasonable  to  charge  the  husband  for 
the  funeral  expenses,  in  all  events,  as  necessaries,  irrespective 
of  any  fault  on  his  part.  If,  then,  it  was  still,  as  formerly,  the 
plantiff's  legal  duty  to  see  that  his  wife  was  buried,  but  her 
estate  was  primarily  liable,  he  is  entitled  to  recover  his  rea- 
sonable expenditures,  as  in  other  cases  when  a  person  has  paid, 
in  pursuance  of  a  legal  duty,  what,  as  between  himself  and 
another,  that  other  was  bound  to  pay.  There  is  no  technical 
diflQculty  in  a  husband's  imposing  a  liability  upon  his  wife's 
executor  after  her  death. 

If  it  was  not  the  plaintiff's  legal  duty  to  do  what  he  did, 
nevertheless  we  are  of  opinion  that  he  stood  on  no  worse  ground 
than  a  stranger  would  have  done.  A  stranger  could  have  re- 
covered against  the  estate  of  a  man,  if  he  was  justified  in 
intermeddling:  Sweeney  v.  Muldoon,  139  Mass.  304,  306;  52 
Am.  Rep.  708.  And  formerly,  in  the  case  of  a  married  woman, 
he  could  have  recovered  against  her  husband:  Laldn  v.  AmeSj 
10  Cush.  198,  221;  Weldv.  Walker,  130  Mass.  422,  423;  39 
Am.  Rep.  465;  Bradshaw  v.  Beard,  12  Com.  B.,  N.  S.,  344 
Undoubtedly  he  could  now  recover  against  her  estate.  If  so, 
the  husband  can.  In  such  a  matter  it  is  not  to  be  presumed 
that  the  husband  waives  his  legal  rights,  and  makes  a  gift  to 
the  estate  of  his  wife,  in  the  absence  of  any  expression  or  other 
evidence  to  that  effect. 

Exemptions  sustained. 

Marribd  Woman's  Sepakatb  Estate  is  Liable  fob  her  Funeral, 
Expenses:  McClellan  v.  Filson,  58  Am.  Rep.  814;  but  see  the  following,  ia 
which  the  husband  waa  held  responsible  therefor:  Cunningham  v.  lieardon, 
96  Am.  Dec.  670;  Smyley  v.  Reese,  25  Am.  Rep.  598;  Seara  v.  Qiddey,  32  Id. 
168,  and  note. 
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Corcoran  v.  White. 

[146  Massachusetts,  329. J 
Joint  Ownek  oy  Chattel  cannot  Maintain  Replevin  without  joining  hi» 
co-owners. 

Replevin  by  John  W.  Corcoran  and  another,  assignees  in 
insolvency  of  one  George  W.  Davis,  against  F.  M.  White,  to 
recover  three  horses,  which  were  in  the  possession  of  the  de- 
fendant as  a  livery-stable  keeper.  One  Bridges  had  an  inter- 
est in  the  horses,  because  he  shared  in  the  profits  and  losses 
■of  Davis's  business,  although  it  was  denied  that  there  was 
any  partnership  between  them.  The  court  instructed  the 
jury,  in  substance,  that  it  was  immaterial  whether  Bridges 
was  or  was  not  a  joint  owner  with  the  plaintiffs,  and  that  if 
the  plaintiffs  showed  that  they  were  owners  or  part  owners  of 
the  horses,  they  could  recover. 

S.  J.  Thomas,  for  the  plaintiffs. 

E.  B.  Callender  and  L.  O.  Girardin,  for  the  defendant. 

Knowlton,  J.  At  the  trial,  the  plaintiffs  rested  their  claim 
to  the  replevied  horses  solely  upon  their  title  and  right  of  pos- 
eession  as  assignees  in  insolvency  of  George  W.  Davis.  There 
was  evidence  tending  to  show  that  one  Bridges  was  a  part 
owner  of  the  horses;  but.  the  jury  were  instructed,  in  effect, 
that  it  was  immaterial  whether  Bridges  was  or  was  not  a  joint 
owner  with  the  plaintiffs,  and  that  if  the  plaintiffs  showed 
that  they  were  owners  or  part  owners  of  the  property  re- 
plevied, they  could  recover. 

In  the  recent  case  of  Fay  v.  Duggan,  135  Mass.  242,  it  was 
held,  upon  a  review  of  the  authorities,  that  one  of  two  or  more 
joint  owners  of  a  chattel  cannot  maintain  replevin  for  it  with- 
out joining  the  other  part  owners  as  plaintiffs.  That  case  is 
<leci8ive  of  the  one  at  bar. 

Exceptions  sustained. 


Replevin  cannot  be  Maintained  by  One  Co-owner  of  Chattel:  ffart 
T.  Fifygvrald,  3  Am.  Dec.  75;  Cain  v.  Wright,  72  Id.  551,  552;  but  aee  Pieu- 
mk  ▼.  White,  33  Am.  Rep.  211. 
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Abbott  v.  Foote. 

[146  Massachusetts,  833.] 

In  Matters  of  Set-off,  Courts  of  Equity  Follow  the  courts  of  law, 
except  where  there  is  some  equitable  ground,  growing  out  of  the  trans- 
action or  the  relation  of  the  parties,  which  brings  the  case  within  the- 
general  jurisdiction  of  a  court  of  equity,  and  justifies  granting  the  relief 
beyond  the  rule  of  law.  Equity  will  not  enlarge  the  right  of  set-ofif  at 
law,  unless,  by  agreement  or  otherwise,  an  equity  or  lieu  exists. 

Trustee  has  No  Right  to  Set-off  against  an  Assignee  of  his  Bene- 
ficiary a  claim  existing  in  the  trustee's  favor  before  his  appointment. 
His  appointment  as  trustee  gives  him  no  advantage  or  superior  right* 
over  other  creditors  of  his  cestui  que  trtist. 

Probate  Court  has  No  Jurisdiction  to  Determine  whether  a  trustee 
is  entitled  to  set  off  a  debt  due  him  as  against  income  in  his  hands  due 
to  his  cestui  que  trust,  and  a  decree  allowing  an  account  rendered  by  him, 
in  which  he  credits  himself  with  the  amount  of  such  set-off,  will  not 
estop  the  assignee  of  the  beneficiary  from  recovering  such  income  regard- 
less of  the  alleged  set-off. 

Bill  to  compel  defendant  Foote  to  pay  to  plaintiff,  as  as- 
eignee  of  Chapman  Dwight,  the  income  of  a  trust  fund. 

J.  G.  Abbott,  for  the  plaintiff. 

M.  Williams,  for  the  defendant. 

Morton,  C.  J.  Mrs.  Dwight,  by  her  will,  gave  to  the  de- 
fendant Foote,  as  trustee,  a  fund  upon  the  trusts  to  pay  the 
income  to  her  son,  Chapman  Dwight,  during  his  life,  and  upon 
his  death,  to  divide  the  principal  among  his  children.  After 
her  death,  Chapman  Dwight,  for  a  valuable  consideration,  as- 
eigned  to  the  plaintiff  all  his  interest  under  his  mother's  will; 
and  this  suit  is  brought  to  require  the  trustee  to  pay  to  the 
plaintiff  the  income  of  the  fund.  The  defense  is,  that  Chap- 
man Dwight  owes  the  trustee,  in  his  individual  capacity,  a 
Bum  of  money  borrowed  before  Mrs.  Dwight's  death,  and  ho 
claims  the  right  to  apply  the  income  as  it  accrues,  by  way  of 
set-off,  to  the  payment  of  his  debt,  until  it  is  extinguished. 

The  statute  provides  that,  "  in  suits  brought  by  or  against 
executors,  administrators,  or  trustees  in  their  representative 
character,  no  demand  shall  be  set-off  that  is  due  to  or  from 
euch  executors,  administrators,  or  trustees  in  their  own  right "; 
Pub.  Stats.,  c.  168,  sec.  15.  It  is  clear  that,  in  a  suit  at  law, 
euch  a  set-off  as  the  defendant  Foote  claims  could  not  be  al- 
lowed. As  is  stated  in  Spaulding  v.  Backus,  122  Mass.  553: 
*'  In  the  matter  of  set-off,  courts  of  equity  follow  the  courts  of 
law,  except  where  there  is  some  equitable  ground,  growing  out 
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of  the  transaction  or  the  relation  of  the  parties,  which  brings 
the  case  within  the  general  jurisdiction  of  a  court  of  equity, 
and  justifies  granting  relief  beyond  the  rule  of  law.  The 
existence  of  cross-demands  is  not  a  sufficient  ground  for  in- 
terference; the  party  seeking  the  benefit  of  the  set-off  must 
show  some  peculiar  equity  which  entitles  him  to  be  pro- 
tected against  his  adversary's  demand." 

There  may  be  cases  in  which  a  court  of  equity  will  prac- 
tically extend  the  right  of  set-off  existing  at  law.  For 
instance,  if  a  cestui  que  trust  and  a  trustee,  before  any  rights 
of  other  parties  have  attached,  agree  that  the  income  coming 
to  the  former  may,  as  it  accrues,  be  applied  to  a  debt  due  by 
him  to  the  trustee,  it  may  be  that  this  would  create  an  equita- 
ble lien  in  favor  of  the  trustee,  which  a  court  of  equity  would 
enforce  against  the  cestui  que  trust,  or  any  one  claiming  under 
him.  But  equity  will  not  enlarge  the  right  of  set-off  at  law, 
unless,  by  agreement  or  otherwise,  such  an  equity  or  lien  ex- 
ists: Spaulding  v.  Backus,  supra;  Holhrooh  v.  Bliss,  9  Allen, 
69,  77;   Upham  v.  Wyman,  7  Allen,  499. 

In  the  case  at  bar  there  was  no  such  agreement,  and  there 
are  no  other  circumstances  which  create  an  equitable  lien  or 
right  of  set-off  in  favor  of  the  defendant,  Foote.  The  fact  that 
he  is  a  creditor  of  the  cestui  qui  trust  is  not  sufficient.  His 
appointment  as  trustee  does  not  give  him  any  advantage 
or  superior  rights  over  other  creditors.  His  rights  as  a  credi- 
tor remain  unchanged:  Stickney  v.  Clement,  7  Gray,  170. 

In  Davis  v.  Newton,  6  Met.  537,  which  was  a  suit  in  equity, 
it  was  held  that  an  administrator  who  had  in  his  hands  a 
distributive  share  of  his  intestate's  estate  belonging  to  an  in- 
Bolvent  debtor,  cannot  withhold  it  from  the  debtor's  assignee 
for  the  purpose  of  paying  himself,  by  way  of  set-off,  a  debt 
due  to  him  in  his  own  right  from  such  debtor.  The  same 
principle  applies  in  this  case,  and  we  are  of  opinion  that,  as 
the  trustee  has  no  equitable  lien,  and  no  legal  or  equitable 
claim  superior  to  that  of  tlie  other  creditors  or  assignees  of  the 
cestui  que  trust,  he  has  no  right  to  retain  the  income  given  to 
Chapman  Dwight  under  the  will,  and  apply  it  to  the  debt  due 
him  in  his  private  right.  On  the  contrary,  the  plaintiff  has 
the  superior  right  and  equity  to  this  income,  and  is  entitled 
to  a  decree  in  his  favor. 

The  trustee  contends  that  his  right  to  a  part  of  the  incon^e 
has  been  conclusively  settled  by  a  judgment  of  the  probate 
court,  and  that  this  adjudication  binds  the  plaintiff.      Thtt 
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facts  as  stated  in  the  answer  are,  that  the  trustee  having  in 
his  hands  income  to  the  amount  of  $116.38,  payable  under  the 
will  to  Chapman  Dwight,  rendered  an  account  to  the  probate 
court,  in  which  he  credited  himself  with  this  amount  as  paid 
and  applied  towards  the  discharge  of  his  debt,  and  that  this 
account  was  duly  allowed  by  the  probate  court.  Notice  of 
this  account  was  given  by  publication,  but  no  personal  notice 
was  given  to  the  plaintiff,  or  to  Chapman  Dwight.  The  plain- 
tiff was  not  a  party  to  this  proceeding,  and  is  not  bound  by  it; 
but,  further  than  this,  the  probate  court  had  no  jurisdiction 
of  the  question  whether  the  plaintiff  or  the  trustee  had  tho 
right  to  the  income:  Cowdin  v.  Perry,  11  Pick.  503;  Hancock 
V.  Hubbard,  19  Id.  167. 

The  claim  of  the  defendant,  Foote,  to  a  right  of  set-off,  was  a 
matter  which  the  probate  court  has  no  power  to  hear  and  de- 
termine, and  the  allowance  of  his  account,  so  far  as  it  can  bo 
regarded  as  an  adjudication  of  this  question,  is  extrajudicial 
and  void. 

Decree  for  plaintiff. 


In  Skt-off,  CotTETs  of  Equtty  Follow  Courts  op  Law:  See  Lee  v.  Lee^ 
76  Am.  Deo.  681;  Lochwood  v.  Bechmth,  72  Id.  69. 


Rogers  v.  Elliott. 

[146  Massachusetts,  849.] 
Custodian  of  Church  ix  Thickly  Populated  District  of  City  is  not 
Liable  for  Injuries  Caused  by  Ringing  of  its  Bell  for  the  usual  ser- 
vices, to  one  who  was  sufifering  from  sun-stroke  in  an  adjacent  house, 
there  being  no  evidence  of  express  malice,  or  that  the  ringing  of  the  l^ell 
materially  affected  the  health  and  comfort  of  ordinary  people  in  the 
vicinity. 

Tort  by  Jesse  Rogers  against  Thomas  P.  Elliott,  pastor  of 
St.  Peter's  Roman  Catholic  Church  in  Provincetown,  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by  the 
plaintiff  by  the  continued  ringing  of  the  church  bell  by  the 
orders  of  the  defendant.  The  plaintiff,  at  the  time  of  the  in- 
juries, was  suffering  from  sun-stroke  in  his  father's  house, 
which  was  in  a  thickly  populated  district  of  the  city,  and 
directly  opposite  the  church,  across  a  street  twenty  feet  in 
width.  The  ringing  of  the  bell  threw  the  plaintiff  into  con- 
vulsions, and  thus  retarded  his  recovery.     The  defendant  was 
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requested  not  to  ring  the  bell,  but  refused  to  refrain  from 
doing  so,  and  caused  it  to  be  rung  for  the  usual  services.  The 
court  ruled  that  the  plaintiff  was  not  entitled  to  recover,  and 
ordered  a  verdict  for  the  defendant.  The  case  was  reported 
for  the  determination  of  this  court.  If  the  ruling  was  wrong, 
the  verdict  was  to  be  set  aside,  and  a  new  trial  granted;  other- 
wise, judgment  was  to  be  rendered  on  the  verdict. 

H.  M.  Knowlton,  for  the  plaintiff. 

/.  /.  McDonough,  for  the  defendant. 

Knowlton,  J.  The  defendant  was  the  custodian  and  au- 
thorized manager  of  property  of  the  Roman  Catholic  Church, 
used  for  religious  worship.  The  acts  for  which  the  plaintiff 
seeks  to  hold  him  responsible  were  done  in  the  use  of  this 
property,  and  the  sole  question  before  us  is  whether  or  not  that 
use  was  unlawful.  The  plaintiff's  case  rests  upon  the  propo- 
sition that  the  ringing  of  the  bell  was  a  nuisance.  The  con- 
sideration of  this  proposition  involves  an  inquiry  into  what 
the  defendant  could  properly  do  in  the  use  of  the  real  estate 
which  he  had  in  charge,  and  what  was  the  standard  by  which 
his  rights  were  to  be  measured. 

It  appears  that  the  church  was  built  upon  a  public  street  in 
a  thickly  settled  part  of  the  town,  and  if  the  ringing  of  the 
bell  on  Sundays  had  materially  affected  the  health  or  comfort 
of  all  in  the  vicinity,  whether  residing  or  passing  there,  this 
use  of  the  property  would  have  been  a  public  nuisance,  for 
which  there  would  have  been  a  remedy  by  indictment.  In- 
dividuals suffering  from  it  in  their  persons  or  their  property 
could  have  recovered  damages  for  a  private  nuisance:  Wesson 
V.  Washburn  Iron  Co.,  13  Allen,  95. 

In  an  action  of  this  kind,  a  fundamental  question  is.  By 
what  standard,  as  against  the  interests  of  a  neighbor,  is  one's 
right  to  use  his  real  estate  to  be  measured?  In  densely  popu- 
lated communities  the  use  of  property  in  many  ways  which 
are  legitimate  and  proper  necessarily  affects  in  greater  or  less 
degree  the  property  or  persons  of  others  in  the  vicinity.  In 
such  cases,  the  inquiry  always  is,  when  rights  are  called  in 
question.  What  is  reasonable  under  the  circumstances?  If  a 
use  of  property  is  objectionable  solely  on  account  of  the  noise 
which  it  makes,  it  is  a  nuisance,  if  at  all,  by  reason  of  its 
effect  upon  the  health  or  comfort  of  those  who  are  within 
hearing.  The  right  to  make  a  noise  for  a  proper  purpose 
must  be  measured  in  reference  to  the  degree  of  annoyance 
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which  others  may  reasonably  be  required  to  submit  to.  In 
connection  with  the  importance  of  the  business  from  which 
it  proceeds,  that  must  be  determined  by  the  effect  of  noise 
upon  people  generally,  and  not  upon  those,  on  the  one  hand, 
who  are  peculiarly  susceptible  to  it,  or  those,  on  the  other, 
who  by  long  experience  have  learned  to  endure  it  without  in- 
convenience; not  upon  those  whose  strong  nerves  and  robust 
health  enable  them  to  endure  the  greatest  disturbances  with- 
out Buffering,  nor  upon  those  whose  mental  or  physical  condi- 
tion makes  them  painfully  sensitive  to  everything  about  them. 

That  this  must  be  the  rule  in  regard  to  public  nuisances  is 
obvious.  It  is  the  rule  as  well,  and  for  reasons  nearly  if  not 
quite  as  satisfactory,  in  relation  to  private  nuisances.  Upon 
a  question  whether  one  can  lawfully  ring  his  factory  bell,  or 
run  his  noisy  machinery,  or  whether  the  noise  will  be  a  pri- 
vate nuisance  to  the  occupant  of  a  house  near  by,  it  is  neces- 
sary to  ascertain  the  natural  and  probable  effect  of  the  sound 
upon  ordinary  persons  in  that  houee, — not  how  it  will  affect 
a  particular  person  who  happens  to  be  there  to-day,  or  who 
may  chance  to  come  to-morrow:  Fay  v.  Whitman,  100  Mass. 
76;  Davis  v.  Sawyer,  133  Id.  289;  43  Am.  Rep.  519;  Walter 
V.  Selfc,  A  De  Gex  &  S.  315,  323;  Soltau  v.  De  Held,  2  Sim., 
N.  S.,  133;  St.  Helenas  Smelting  Works  v.  Tipping,  11  H.  L.  Cas. 
642. 

In  Walter  v.  Selfe,  Vice-Chancellor  Knight  Bruce,  after  elab- 
orating his  statement  of  the  rule,  concludes  as  follows:  "They 
have,  I  think,  established  that  the  defendant's  intended  pro- 
ceeding will,  if  prosecuted,  abridge  and  diminish  seriously 
and  materially  the  ordinary  comfort  of  existence  to  the  oc- 
cupier and  inmates  of  the  plaintiff's  house,  whatever  their 
rank  or  station,  whatever  their  age,  or  whatever  their  state  of 
health." 

It  is  said  by  Lord  Romilly,  master  of  the  rolls,  in  Crump  v. 
Lambert,  L.  R.  3  Eq.  409,  that  "the  real  question  in  all  the 
cases  is  the  question  of  fact,  viz.,  whether  the  annoyance  is 
such  a.s  materially  to  interfere  with  the  ordinary  comfort  of 
human  existence." 

In  the  opinion  in  Sparhawh  v.  Union  Passenger  R^y,  54  Pa.  St. 
401,  these  words  are  used:  "It  seems  to  me  that  the  rule  ex- 
pressed in  the  cases  referred  to  is  the  only  true  one  in  judging 
of  injury  from  alleged  nuisances,  viz.,  such  as  naturally  and 
necessarily  result  to  all  alike  who  come  within  their  influence." 

In  the  case  of  Wcatcoit  v.  Middleton,  43  N.  J.  Eq.  478,  it  ap- 
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peared  that  the  defendant  carried  on  the  business  of  an  under- 
taker, and  the  windows  of  the  plaintiff's  house  looked  out 
upon  his  yard,  where  boxes  which  had  been  used  to  preserve 
the  bodies  of  the  dead  were  frequently  washed,  and  where 
other  objects  were  visible,  and  other  work  was  going  on,  which 
affected  the  tender  sensibilities  of  the  plaintiff,  and  caused 
him  great  discomfort.  Vice-Chancellor  Bird,  in  dismissing 
the  bill  for  an  injunction  against  carrying  on  the  business 
there,  said:  "The  inquiry  inevitably  arises.  If  a  decision  is 
rendered  in  Mr.  Westcott's  favor  because  he  is  so  morally  or 
mentally  constituted  that  the  particular  business  complained 
of  is  an  offense  or  a  nuisance  to  him,  or  destructive  to  his 
comfort  or  his  enjoyment  of  his  home,  how  many  other  cases 
will  arise  and  claim  the  benefit  of  the  same  principle,  how- 
€ver  different  the  facts  may  be,  or  whatever  maybe  the  mental 
condition  of  the  party  complaining?  ....  A  wide  range  has 
indeed  been  given  to  courts  of  equity  in  dealing  with  these 
matters;  but  I  can  find  no  case  where  the  court  has  extended 
aid  unless  the  act  complained  of  was,  as  I  have  above  said, 
of  a  nature  to  affect  all  reasonable  persons  similarly  situated 
alike." 

If  one's  right  to  use  his  property  were  to  depend  upon  the 
effect  of  the  use  upon  a  person  of  peculiar  temperament  or 
disposition,  or  upon  one  suffering  from  an  uncommon  disease, 
the  standard  for  measuring  it  would  be  so  uncertain  and 
fluctuating  as  to  paralyze  industrial  enterprises.  The  owner 
of  a  factory  containing  noisy  machinery,  with  dwelling-houses 
all  about  it,  miglit  find  his  business  lawful  as  to  all  but  one 
of  the  tenants  of  the  houses,  and  as  to  that  one,  who  dwelt  no 
nearer  than  the  others,  it  might  be  a  nuisance.  The  character 
of  his  business  might  change  from  legal  to  illegal,  or  illegal 
<o  legal,  with  every  change  of  tenants  of  an  adjacent  estate; 
or  with  an  arrival  or  departure  of  a  guest  or  boarder  at  a  house 
near  by;  or  even  with  the  wakefulness  or  the  tranquil  repose 
of  an  invalid  neighbor  on  a  particular  night.  Legal  rights  to 
the  use  of  property  cannot  be  left  to  such  uncertainty.  When 
iin  act  is  of  such  a  nature  as  to  extend  its  influence  to  those 
in  the  vicinity,  and  its  legal  quality  depends  upon  the  effect 
of  that  influence,  it  is  as  important  that  the  rightfulness  of  it 
should  be  tried  by  the  experience  of  ordinary  people,  as  it  is, 
in  determining  a  question  as  to  negligence,  that  the  test  should 
bo  the  common  care  of  persons  of  ordinary  prudence,  without 
regard  to  the  peculiarities  of  him  whose  conduct  is  on  trial. 
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In  the  case  at  bar,  it  is  not  contended  that  the  ringing  of 
the  bell  for  church  services  in  the  manner  shown  by  the  evi- 
dence materially  affected  the  health  or  comfort  of  ordinary 
people  in  the  vicinity,  but  the  plaintiff's  claim  rests  upon  the 
injury  done  him  on  account  of  his  peculiar  condition.  How- 
ever his  request  should  have  been  treated  by  the  defendant 
upon  considerations  of  humanity,  we  think  he  could  not  put 
himself  in  a  place  of  exposure  to  noise,  and  demand  as  of 
legal  right  that  the  bell  should  not  be  used. 

The  plaintiff  in  his  brief  concedes  that  there  was  no  evi- 
dence of  express  malice  on  the  part  of  the  defendant,  but  con- 
tends that  malice  was  implied  in  his  acts.  In  the  absence  of 
evidence  that  he  acted  wantonly,  or  with  express  malice,  this 
implication  could  not  come  from  his  exercise  of  his  legal 
rights.  How  far  and  under  what  circumstances  malice  may 
be  material  in  cases  of  this  kind  it  is  unnecessary  to  consider. 

Judgment  on  the  verdict. 

RiNoiNo  OF  Bells,  when  Nuisance:  See  Davis  v.  Sawyer,  43  Am.  Rep. 
519,  and  note;  Sawyer  v.  Davis,  49  Id.  27;  and  see  generally,  to  the  effect 
that  a  lawful  business  may  be  so  conducted  as  to  be  a  nuisance,  Sullivan  v. 
Royer,  1  Am.  St.  Rep.  51,  and  note  collecting  cases;  Uurlbut  v.  McKone,  3 
Id.  17. 


Sears  v.  Choate. 

[146  Massachusetts,  395.) 
Beneticiart  is  Entitled  to  Decree  Terminating  Tkust,  where  he  has 
the  entire  beneficial  interest  both  in  the  income  of  the  property  and  in 
the  property  itself,  held  in  trust  for  his  benefit,  and  there  is  no  limita- 
tion over  of  the  estate  in  any  contingency  to  any  other  person,  nor  any 
discretion  given  to  the  trustees,  nor  any  provision  that  the  income  or 
estate  shall  not  be  alienable  by  the  beneficiary  or  attachable  by  bi» 
creditors. 

Bill  in  equity  filed  September  19,  1887,  by  Joshua  M. 
Sears  against  Charles  F.  Choate  and  others,  to  terminate  a 
trust  created  for  the  benefit  of  the  plaintiff  by  the  will  of  his 
father,  Joshua  Sears.  Joshua  Sears  died  in  1857,  leaving  a  will, 
which,  after  giving  the  residue  of  his  estate  to  trustees  in  trust 
to  hold,  invest,  and  manage  the  same,  provided  that  a  certain 
sum  should  be  paid  to  the  plaintiff,  his  only  child  and  sole 
lieir,  at  the  age  of  twenty-one,  and  that  "all  such  parts  of  the 
income  of  my  estate  which  may  be  necessary  for  the  support 
and  education  of  my  son,  I  order  to  be  used  for  that  purpose. 
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and  when  he  shall  be  twenty-one  years  old,  I  direct  that  four 
thousand  dollars  be  paid  to  hira  annually;  when  he  shall  be 
twenty-five  years  old,  six  thousand  dollars  per  year;  and  ten 
thousand  dollars  per  year  when  he  shall  be  thirty  years  old." 
When  the  plaintifiF  reached  the  age  of  twenty-one,  in  1875,  all 
the  property  then  in  the  hands  of  the  trustees  not  required  to 
pay  the  plaintiff  the  annuity  bequeathed  him  by  the  will  was 
ordered,  in  a  suit  referred  to  in  the  opinion,  to  be  paid  him  as 
his  own  absolute  property.  The  bill  alleged  that  the  plaintiff 
had  the  entire  beneficial  interest,  both  in  the  income  of  the 
property  and  in  the  property  itself  held  by  the  trustees,  and 
prayed  that  the  trust  be  terminated,  and  the  property  con- 
veyed to  him.  The  case  was  reserved  for  the  consideration  of 
the  full  court. 

R.  Olney,  for  the  plaintiff. 

7.  F.  Colby,  for  the  defendants. 

Morton,  C.  J.  In  Sears  v.  Hardy,  120  Mass.  524,  two  casea 
were  considered  together.  One  was  a  bill  in  equity  by  the 
only  child  and  heir  of  Joshua  Sears,  the  prayer  being  that 
the  trustees  be  ordered  to  convey  to  the  plaintiff  so  much  of 
the  estate  in  their  hands,  and  the  surplus  income  thereof,  as 
was  not  required  for  the  payment  of  the  annuities  provided 
for  by  the  will.  The  other  was  a  bill  by  the  trustees  asking 
for  instructions  as  to  their  duties  under  the  will.  The  fourth 
prayer  was  broad  enough  to  include  the  question  raised  in 
the  case  at  bar,  but  the  question  was  not  in  fact  raised,  both 
parties  conceding  that  the  trustees  were  to  retain  in  their 
hands  enough  to  support  the  annuities,  and  the  only  question 
discussed  being  whether  the  surplus  of  the  estate  should  be 
paid  over  to  the  heir  at  law  discharged  of  the  trust.  The 
question  now  presented  was  not  raised  or  decided  in  those 
cases. 

Under  the  decrees  in  those  cases,  the  trustees  retained  in 
their  hands  sufficient  of  the  property  to  produce  a  net  income 
of  ten  thousand  dollars,  being  the  amount  of  the  annuity  now 
payable  to  the  heir  at  law. 

The  present  bill  alleges  that  the  plaintiff  has  the  entire 
beneficial  interest,  both  in  the  income  of  the  property  held  by 
the  trustees  for  his  benefit  and  in  the  property  itself,  and 
prays  that  this  trust  may  be  terminated  and  the  property  con- 
veyed to  him. 
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The  trustees  now  hold  the  trust  estate  upon  the  simple 
trust,  as  defined  in  the  will,  to  pay  the  plaintifi"  ten  thousand 
dollars  per  year.  There  is  in  the  will  no  limitation  over  of 
the  estate,  in  any  contingency,  to  any  other  person;  there  is 
no  discretion  given  to  the  trustees,  and  there  is  no  provision 
that  the  income  or  the  estate  shall  not  be  alienable  by  the 
plaintiff  or  attachable  by  his  creditors.  It  cannot  be  doubted 
that  under  this  will  the  plaintiff  took  an  equitable  estate 
which  he  might  alienate,  and  which  equity  would  apply  to 
the  payment  of  his  debts:  Sparhawlc  v.  Cloon,  125  Mass.  263. 

It  is  said  in  the  opinion  in  the  former  case  that  "  it  is  con- 
ceded by  all  parties  that,  in  order  to  carry  out  the  plain  in- 
tention of  the  testator  to  secure  to  his  son  an  honorable 
support  during  his  life,  not  exposed  to  the  risks  of  his  im- 
providence or  misfortunes,  the  trustees  should  retain  in  their 
hands  enough  of  the  estate  to  produce  beyond  question  the 
annuity  provided  for  in  the  will."  It  is  quite  probable  that 
the  testator  had  this  idea  or  intention  in  his  mind;  but  if  he 
had,  he  failed  to  frame  his  will  in  such  a  way  as  to  carry  out 
his  intention.  This  court  has  held  that  the  founder  of  a  trust 
may  give  an  equitable  life  tenant  a  qualified  estate  in  income 
which  he  cannot  alienate,  and  which  his  creditors  cannot 
reach:  Broadway  National  Bank  v.  Adams,  133  Mass.  170;  43 
Am.  Rep.  504.  But  in  order  to  give  such  a  qualified  estate, 
instead  of  an  absolute  one,  the  language  of  the  founder  must 
be  clear  and  unequivocal  to  that  effect.  Taking  this  will  as 
it  is,  we  should  not  be  justified  in  holding  that  the  plaintiff 
took  anything  less  than  an  absolute  equitable  estate,  both  in 
the  income  and  in  the  corpus  of  the  trust. 

There  is  no  doubt  of  the  power  and  duty  of  the  court  to  de- 
cree the  termination  of  a  trust,  where  all  its  objects  and  pur- 
poses have  been  accomplished,  where  the  interests  under  it 
have  all  vested,  and  where  all  parties  beneficially  interested 
desire  its  termination.  Where  property  is  given  to  certain 
persons  for  their  benefit,  and  in  such  a  manner  that  no  other 
person  has  or  can  have  any  interest  in  it,  they  are  in  effect 
the  absolute  owners  of  it,  and  it  is  reasonable  and  just  that 
they  should  have  the  control  and  disposal  of  it,  unless  some 
good  cause  appears  to  the  contrary:  Smith  v.  Harrington,  4 
Allen,  566;  Bowditch  v.  Andrew,  8  Id.  339;  Inches  v.  Hill,  106 
Mass.  575;  Stone,  Petitioner,  138  Id.  476;  Underwood  v.  Boston, 
Five  Cents  Savings  Banks,  141  Mass.  305. 

In  the  case  before  us,  the  trustees  hold  the  fund  in  questioa 
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upon  a  Bimplu  trust;  the  plaintiff  is  the  abBolute  equitable 
owner  of  the  fund  and  the  income;  he  may  alienate  them, 
And  they  can  be  reached  by  his  creditors.  If  the  testator  had 
the  intention  of  guarding  against  his  possible  improvidence  or 
misfortune,  he  failed  to  carry  his  intention  into  effect,  and 
thus  the  reason  for  the  existence  of  a  trust  fails. 

We  are  of  opinion  that  the  plaintiff  is  .entitled  to  a  decree 
terminating  the  trust,  according  to  the  prayer  of  his  bill. 

Decree  for  the  plaintiff. 


Beneficiary  may  Call  for  Legal  Title  when  the  present  right  to  the 
-whole  profits  of  the  property,  as  well  as  the  absolute  ultimate  dominion,  ia 
in  him:  Turnage  v.  Oreene,  62  Am.  Dec.  208;  but  the  rule  would  be  different 
if,  from  the  nature  of  the  trust,  his  ownership  is  not  immediate  and  absolute, 
and  it  would  defeat,  or  put  it  in  his  power  to  defeat  or  endanger,  a  legiti- 
mate, ultimate  limitation  of  the  trust  property:  Id.;  Battle  v.  Petioay,  44 
Id.  59. 


Mactier  v.  Osborn. 

[146  Massachusetts,  399.] 
Equtty  will  Relieve  against   Forfeiture  incurred  by  the  breach  of  a 
covenant  in  a  lease  to  insure  in  a  certain  manner,  caused  by  accident  or 
mistake,  and  not  from  any  willful  default  or  culpable  negligence,  when 
the  lessor  has  not  in  fact  been  injured,  and  can  bo  placed  in  statu  quo. 

Writ  of  entry  by  Catharine  0.  Mactier  against  Hannah  Os- 
born to  recover  an  undivided  chird  part  of  a  parcel  of  real 
estate  in  Boston.  The  case  v  as  reported  for  the  consideration 
of  the  full  court.     The  opiuion  states  the  facts. 

J.  C.  Gray  and  A.  P.  Loring,  for  the  demandant. 

R.  M.  Morse,  Jr.,  and  W.  P.  Blake,  for  the  tenant. 

Morton,  C.  J.  This  is  a  writ  of  entry  to  recover  an  undi- 
vided third  part  of  a  parcel  of  real  estate  in  Boston. 

On  November  7,  1873,  Edward  J.  Holmes  and  William  E. 
Perkins,  trustees,  being  the  owners  of  the  land,  executed  a 
lease  thereof  to  Levi  B.  Gay  for  the  term  of  twenty  years  from 
the  first  day  of  January,  1874.  The  estate  subject  to  the  lease 
is  now  held  by  conveyances  from  said  trustees  and  others,  one 
third  by  the  demandant,  one  third  by  tlie  tenant,  and  one  sixth 
each  by  Julia  M.  Dehon  and  Sarah  A.  Treilhard.  The  tenant 
is  now  the  lessee,  holding  the  title  of  Gay  by  deed  from  him 
and  by  mesne  conveyances.     The  lease  contains  the  covenant 
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that  the  lessee  "  will  keep  all  buildings  upon  said  premises 
during  said  term  properly  and  fully  insured,  at  all  times  dur- 
ing said  term,  in  safe  oflEices,  to  be  approved  by  said  parties  of 
the  first  part,  and  in  such  manner  that  the  insurance  money 
shall  be  payable  to  said  parties  of  the  first  part,  who  shall  de- 
posit the  same  with  the  New  England  Trust  Company  or  some 
safe  bank;  and  such  money  shall  be  used  in  paying  the  ex- 
penses, as  far  as  may  be,  of  repairing  or  rebuilding  said  build- 
ing or  buildings  by  the  party  of  the  second  part,  and  shall  be 
drawn  from  the  said  company  or  bank  at  times  and  in  amounts 
as  needed  for  said  purpose;  and  after  said  building  or  build- 
ings shall  have  been  so  repaired  or  built,  the  remainder  of  such 
money,  if  any,  shall  be  paid  to  said  party  of  the  second  part»^ 
In  case  of  failure  by  said  party  of  the  second  part  to  repair  or 
rebuild  as  aforesaid,  said  money,  or  so  much  thereof  as  may 
remain,  shall  belong  or  remain  to  the  use  of  said  parties  of  the 
first  part."  The  lease  contained  the  usual  condition  for  re- 
entry on  breach  of  any  of  the  covenants,  without  notice  or 
demand. 

At  the  time  the  lease  was  assigned  to  the  tenant  there  was 
insurance  upon  the  building  by  several  policies  to  the  amount 
of  thirty  thousand  dollars,  payable  in  case  of  loss  to  the  les- 
sors, which  was  satisfactory  to  them.  These  policies  were 
assigned  to  the  tenant.  At  their  expiration  in  March,  1886, 
one  Osborn,  acting  for  the  tenant,  took  out,  through  a  firm  of 
insurance  brokers,  policies  to  the  same  amount,  but  they  were 
made  payable  in  case  of  loss  to  the  Suffolk  Savings  Bank  for 
Seamen  and  Others,  to  which  bank  the  tenant  was  indebted  to 
the  amount  of  twenty  thousand  dollars  for  money  borrowed  to 
purchase  the  lease.  In  September,  1886,  the  demandant,  hav- 
ing ascertained  the  form  in  which  those  policies  were  taken 
out,  entered  on  the  premises  for  an  alleged  breach  of  the  cov- 
enant to  insure,  and  on  October  12,  1886,  brought  this  suit  to 
enforce  the  alleged  forfeiture. 

It  appeared  at  the  trial  that  neither  the  tenant  nor  the  said 
Osborn  had  any  knowledge  until  after  the  said  entry  by  the 
demandant  as  to  the  form  in  which  said  policies  were  written, 
and  both  meant  in  good  faith  that  the  covenants  in  the  lease 
relating  to  insurance  should  be  observed  to  the  same  extent 
that  they  were  observed  in  the  first  policies.  It  also  appeared 
that  the  demandant,  prior  to  the  entry,  made  no  demand  upon 
the  tenant,  and  gave  her  no  notice  that  the  insurance  was  not 
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satisfactory,  and  after  the  entry  refused  to  consult  with  the 
tenant  as  to  changing  the  form  of  the  policies. 

The  case  comes  before  us  on  a  report  which  provides  that 
if  there  has  been  no  breach  of  the  covenant  in  the  lease  as  to 
insurance,  or  if  there  has  been  a  breach,  but  it  is  one  which 
equity  will  relieve  against,  then  judgment  may  be  entered  for 
the  tenant. 

The  statement  of  case  shows  that  the  claim  of  the  demand- 
ant is  strictissimi  juris.  She  seeks  to  enforce  a  forfeiture 
for  an  alleged  breach  of  covenant  which  has  arisen  from  an 
accident  or  mistake  such  as  is  likely  to  occur  innocently,  par- 
ticularly in  the  case  of  a  woman  not  accustomed  to  business 
affairs,  and  which  did  not  arise  from  any  willful  default  or 
culpable  negligence  on  the  part  of  the  tenant. 

The  covenant  in  question  is  a  peculiar  one.  It  does  not 
create  a  clear  and  exactly  defined  duty  on  the  part  of  the 
lessee,  as  would  be  the  case  if  it  had  been  a  covenant  to  keep 
the  building  insured  in  an  amount  and  office  named,  by  poli- 
cies payable  to  the  lessors.  The  amount,  the  office,  and  the 
form  of  the  policy  are  not  fixed,  and  the  covenant  clearly 
contemplates  that  these  are  to  be  arranged  by  a  conference 
between  the  parties.  Under  such  a  covenant,  it  may  fairly  be 
argued  that  if  a  lessee  in  good  faith  procures  insurance  intend- 
ing to  observe  the  requirements  of  the  covenant,  but  fails  to 
^o  so,  the  lessor  could  not,  without  notice,  enforce  a  forfeiture. 
But  however  this  may  be,  and  assuming  that  the  lessee  must 
at  his  own  risk  see  to  it  that  he  observes  the  covenant,  and 
therefore  that  there  has  been  a  breach  of  covenant  and  a  for- 
feiture at  law  in  this  case,  we  are  of  opinion  that  it  is  a  case 
in  which  equity  ought  to  furnish  relief. 

The  demandant  cites  many  cases,  mostly  English,  to  the 
point  that  courts  of  equity  will  not  grant  relief  from  a  forfeit- 
ure for  breach  of  a  condition  to  insure.  This  may  be  so  where 
there  is  a  willful  and  intentional  neglect  to  insure  according 
to  the  covenant.  But  where  the  failure  to  insure  is  the  result 
of  accident  or  mistake,  each  case  must  be  determined  by  the 
circumstances  of  the  particular  case. 

Judge  Story  states  the  rule  in  England  to  be  that  "in  all 
cases  of  forfeiture  for  the  breach  of  any  covenant  other  than 
a  covenant  to  pay  rent,  no  relief  ought  to  be  granted  in  equity, 
unless  upon  the  ground  of  accident,  mistake,  fraud,  or  sur- 
prise": Story  Eq.  Jur.,  sec.  1323. 

It  has  been  held  in  this  court  that  equity  will  grant  relief 
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from  a  forfeiture  for  the  non-payment  of  rent  on  the  day  it 
was  due:  Atkins  v.  Chilson,  11  Met.  112.  And  the  same  prin- 
ciple was  applied  where  there  had  been  a  forfeiture  for  breach 
of  a  condition  to  indemnify  a  grantor  in  a  deed  against  an 
outstanding  mortgage,  and  interest  on  it:  Sanborn  v.  Woodmaiij 
5  Cush.  36.  In  Hancock  v.  Carlton,  6  Gray,  39,  there  had  been 
a  forfeiture  for  breach  of  a  condition  to  indemnify  against  a 
mortgage.  The  court  refused  equitable  relief,  but  it  was  upon 
the  ground  that  the  forfeiture  was  caused  by  the  laches  of  the 
party  seeking  relief;  and  the  intimation  of  the  opinions  is 
clear  that  relief  would  be  granted  upon  the  ground  of  accident 
or  mistake,  if  proved.  We  see  no  reason  why  the  same  prin- 
ciple should  not  apply  to  a  breach  of  a  covenant  to  insure, 
caused  by  accident  or  mistake,  where  no  actual  damage  has 
been  sustained  by  the  lessor. 

The  result  of  the  authorities,  supported  by  sound  principle, 
is,  that  where  there  has  been  a  breach  of  a  covenant  to  pay 
rent,  equity  will  relieve  against  a  forfeiture,  although  the 
breach  is  willful  on  the  part  of  the  lessee;  and  where  there 
has  been  a  breach  of  a  covenant  to  perform  some  collateral 
duty,  such  as  to  repair  or  insure,  which  has  been  caused  by 
accident  or  mistake,  equity  will  relieve  if  the  lessor  can,  by 
compensation  or  otherwise,  be  placed  in  the  same  condition 
as  if  the  breach  had  not  occurred:  Sanders  v.  Pope,  12  Ves. 
282,  and  note;  Livingston  v.  Tompkins,  4  Johns.  Ch.  415,  431; 
8  Am.  Dec.  598;  Henry  v.  Tupper,  29  Vt.  358. 

In  the  case  at  bar,  where  the  former  policies,  which  were 
eatisfactory  to  the  lessors,  expired,  the  lessee  in  good  faith  in- 
tended to  have  them  renewed  in  the  same  amounts  and  form. 
By  accident,  or  by  a  mistake  of  the  insurance  brokers,  they 
were  renewed  in  a  form  which  does  not  fairly  meet  the  re- 
quirements of  the  covenant.  This  was  not  willful  or  volun- 
tary on  her  part.  It  was  not  an  accidental  forgetfulness  to 
renew  the  policies.  The  property  has  been  all  the  time  fully 
insured.  It  was  an  occurrence  not  anticipated  by  her,  and 
not  known  to  her  until  after  the  demandant  entered  to  enforce 
a  forfeiture.  No  misconduct  or  culpable  fault  can  be  attrib- 
uted to  her.  The  lessors  have  not  in  fact  been  injured  by 
the  accident,  and  can  now  be  put  in  statu  quo.  It  is  against 
equity  and  good  conscience  that  the  demandant  should  insist 
upon  a  forfeiture  of  a  valuable  leasehold  estate. 

We  do  not  think  that  the  tenant's  acts  in  making  a  change 
in  the  policies  after  the  demandant's  entry  have  any  important 
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bearing  upon  the  case.  She  applied  to  the  demandant  for  a 
conference  as  to  the  form  of  the  policies,  but  the  demandant 
refused  to  treat  with  her.  The  tenant  is  willing  to  make  insur- 
ance in  a  form  which  will  comply  with  the  covenant. 

Under  all  the  circumstances  of  this  case,  we  are  of  opinion 
that  equity  should  relieve  the  tenant  from  the  forfeiture,  and 
that,  according  to  the  terms  of  the  report,  there  should  be 
judgment  for  the  tenant. 

Equity  will  Relieve  against  Forfeiture  when:  See  Smith  v.  Mari' 
Tier,  68  Am,  Dec.  73,  and  note  discussing  the  subject;  Hall  v.  Ddaplaintt 
68  Id.  57. 


Eustis  v.  Bolles. 

fl46  Massachusetts,  413.] 

Partnership  is  Dissolved  by  Bankruptcy  op  One  of  its  Members. 

All  Persons  must  Take  Notice  op  Dissolution  op  Partnership  Arls- 
INQ  FROM  Bankruptcy  of  one  of  its  members.  The  publication  of 
bankruptcy  or  insolvency  proceedings  is  legal  notice  to  all  persons,  by 
which  they  are  bound. 

Evidence  of  Bankruptcy  op  Defendant  may  be  Given,  though  such 
bankruptcy  is  not  pleaded,  if  the  object  of  the  evidence  is  merely  to 
show  the  dissolution  of  a  partnership  of  which  defendant  was  a  member. 

Creditor  cannot  Avoid  a  Statute  as  Unconstitutional,  if  he  elects  to 
avail  himself  of  proceedings  taken  under  it  and  to  claim  their  benefit. 
Hence  if  a  creditor  elects  to  receive  moneys  to  which  he  is  entitled 
under  a  composition  offered  by  his  debtor  pursuant  to  chapter  236  of 
the  Massachusetts  Statutes  of  1884  as  amended  by  chapter  353  of  the 
Statutes  of  1885,  he  makes  himself  a  party  to  the  composition,  and 
waives  his  right  to  urge  that  such  statutes  are  unconstitutional. 

Action  of  contract  on  a  promissory  note  made  by  B.  Cal- 
lender  &  Co. 

-     C.  Reno,  for  the  plaintifiF. 

/.  B.  RichardsoUy  for  the  defendant. 

Morton,  C.  J.  This  is  a  suit  upon  a  note  dated  January  1, 
1880,  signed  by  "B.  Callender  &  Co."  It  was  signed  and  de- 
livered to  the  plaintiff  by  B.  Callender,  and  at  that  time  the 
only  parties  composing  the  firm  were  the  said  Callender  and 
the  defendants  Bolles  and  Wilde.  The  defendant  Hall,  who 
was  formerly  a  partner,  had  withdrawn  from  the  firm  on  July 
2,  1877,  and  notice  of  the  dissolution  was  given  by  publica- 
tion in  the  Boston  Daily  Advertiser,  but  no  personal  notice 
was  given  to  the  plaintifi".     The  note  in  suit  was  given  in  re- 
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newal  of  a  former  note  which  the  plaintiflP  held  at  the  time  of 
the  dissolution. 

It  further  appears  that  the  defendant  Hall,  in  December, 
1877,  filed  his  petition  in  bankruptcy,  was  adjudicated  a 
bankrupt,  and  thereupon,  in  June,  1878,  received  his  dis- 
charge. 

Upon  these  facts,  we  are  of  the  opinion  that  the  defendant 
Hall  is  not  liable  in  this  action.  The  only  ground  upon  which 
he  could  be  held  is,  that  the  plaintiff  had  no  legal  notice  of 
the  dissolution  of  the  firm.  If  the  firm  had  not  been  previ- 
ously dissolved,  the  bankruptcy  of  Hall  would  have  dissolved 
it.  The  bankruptcy,  like  the  death,  of  a  partner  dissolves 
the  partnership;  and,  as  it  is  a  public  and  notorious  proceed- 
ing, all  creditors  are  bound  to  take  notice  of  it,  and  no  further 
notice  need  be  given.  The  publication  of  bankruptcy  or  in- 
solvency proceedings  is  legal  notice  to  all  persons,  by  which 
they  are  bound:  Story  on  Partnership,  sees.  332-336;  Arnold 
V.  Brown,  24  Pick.  89,  94;  Marlett  v.  Jackman,  3  Allen,  287; 
Butler  V.  Afullen,  100  Mass.  453. 

The  plaintiff  was  a  creditor  of  Hall  at  the  time  of  his  bank- 
ruptcy; he  is  presumed  to  have  had  notice  of  it,  and  this  is 
notice  that  at  that  time  the  partnership  had  been  dissolved. 
It  is  as  efiective  notice  that  the  old  copartnership  no  longer 
existed  as  it  would  be  if  the  bankruptcy  itself  had  worked 
the  dissolution. 

The  plaintiff  objects  that  evidence  of  the  bankruptcy  is  not 
admissible  under  the  pleadings;  but  the  fact  is  put  in  evi- 
dence, not  as  a  bar  to  the  plaintifT's  claim,  but  as  evidence 
that  he  had  notice  of  the  dissolution,  and  therefore  need  not 
be  set  up  in  the  answer.  We  are  therefore  of  opinion  that  the 
defendant  Hall  is  entitled  to  judgment. 

The  defendants  Bolles  and  Wilde  rely  upon  discharges 
under  our  insolvent  law.  Their  discharges  were  obtained 
under  the  Statute  of  1884,  chapter  236,  as  amended  by  the 
Statute  of  1885,  chapter  353.  These  statutes  made  a  material 
change  in  our  insolvent  laws.  Before  they  were  enacted,  an 
insolvent  debtor  was  obliged  to  surrender  all  his  property 
which  was  not  exempt  from  attachment  to  his  assignee,  for 
distribution  among  his  creditors,  and  he  was  entitled  to  a  dis- 
charge if  he  paid  fifty  per  cent  of  the  debts  proved,  or,  if  he 
paid  less  than  that,  by  procuring  the  assent  in  writing  of  a 
majority  in  number  and  value  of  his  creditors  who  had  proved 
their  claims,  to  be  filed  within  six  months  after  the  date  of 
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the  assigament:  Pub.  Stats.,  c.  157.  Under  the  composition 
statutes,  he  may,  after  his  petition  and  schedules  are  filed, 
instead  of  following  the  further  proceedings  of  the  Public 
Statutes,  chapter  157,  file  "a  written  proposal  for  composition 
with  his  creditors,"  setting  forth  the  amount  he  offers  and  the 
times  of  payment;  if  he  oflfers  fifty  per  cent  or  more,  he  must 
obtain  the  written  assent  of  a  majority  in  number  and  value 
of  all  his  known  creditors  to  the  proposal;  if  he  offers  less 
than  fifty  per  cent,  of  three  fourths  in  number  and  value  of 
«uch  creditors;  and  thereupon  the  court  may  order  that  the 
composition  be  confirmed  and  the  amount  offered  be  paid  into 
court.  Upon  such  payment,  the  court  shall  grant  to  the  debtor 
a  certificate  of  discharge  from  his  debts.  The  debtor  retains  all 
ills  property  except  what  is  paid  into  court.  The  money  paid 
into  court  is  to  be  paid  out  by  the  register  to  those  entitled  to 
it,  and  if  any  part  is  not  called  for  within  a  year  by  any  credi- 
tors it  is,  after  notice  to  such  creditors,  to  be  paid  over  to  the 
debtor  or  to  the  person  who  deposited  it.  This  is  a  general 
outline  of  the  two  methods  of  proceeding. 

We  assume,  in  favor  of  the  plaintiff,  that  the  composition 
etatutes  above  cited,  as  they  undertake  to  discharge  debts  duo 
to  creditors  upon  conditions  materially  different  from  those 
existing  prior  to  the  time  of  their  passage,  are  as  to  such  prior 
creditors  unconstitutional,  as  impairing  the  obligation  of  their 
contracts.  But  they  are  not  wholly  unconstitutional  and  void. 
They  are  clearly  valid  as  to  all  debts  between  citizens  of  the 
etate  which  accrue  after  the  statutes  went  into  effect;  and  a 
prior  creditor,  if  he  elects  to  avail  himself  of  the  conposition 
proceedings  and  to  accept  their  benefits,  may  waive  his  right 
to  object  that  they  are  invalid  as  to  his  debt.  The  principal 
question  in  this  case  is,  whether  the  plaintiff  has  thus  waived 
his  rights. 

He  proved  his  debt  in  insolvency,  and  voted  for  assignee; 
but  this  he  had  a  right  to  do,  as  the  proceedings  were  com- 
menced under  the  Public  Statutes,  and  if  they  had  been  pur- 
sued according  to  these  statutes  his  debt  would  have  been 
discharged,  and  he  would  have  been  entitled  to  his  share  of 
the  debtor's  property.  After  the  composition  was  proposed,  at 
a  hearing  thereon  on  March  10,  1887,  he  objected  to  it,  on 
the  ground  that  the  composition  statutes  were  unconstitu- 
tional and  void  as  to  his  debts.  So  far  it  is  clear  that  there 
was  no  waiver  of  his  rights.  But  it  further  appears  that  on 
May  14,  1887,  the  plaintiff  received  the  sum  of  $8,020,  being 
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fifty  cents  on  the  dollar  of  his  claim,  and  gave  a  receipt  re- 
citing that  it  was  "according  to  the  composition  confirmed  by 
the  court  in  the  case,"  being  like  the  receipts  signed  by  all 
the  other  creditors.  He  thus  voluntarily  received  all  the 
benefits  and  fruits  of  the  composition.  We  think  that,  when 
the  composition  was  confirmed,  he  was  put  to  his  election 
whether  he  would  avail  himself  of  the  composition  oflfer,  or 
would  reject  it,  and  rely  upon  his  right  to  enforce  his  debt 
against  the  debtors  notwithstanding  their  discharge. 

The  offer  was  to  pay  him  fifty  per  cent,  not  in  part  payment 
of  his  debt,  but  in  full  discharge  of  it.  The  off"er  may  be  an 
amount  larger  than  could  be  realized  from  the  debtors'  assets 
if  administered  in  insolvency.  The  statute  contemplates  that 
the  money  offered  may  bo,  and  it  often  is  in  fact,  paid  into 
court  by  the  debtor's  friends,  and  in  such  case  it  is  paid  over 
to  the  person  who  deposited  it,  if  not  called  for  within  a  year 
by  any  of  the  creditors.  It  is  clearly  a  violation  of  the  whole 
purpose  and  spirit  of  the  composition  for  any  creditor  of  tho 
insolvent  to  draw  out  his  share  of  the  money  and  apply  it  in 
part  payment  of  his  debt,  holding  the  insolvent  liable  for  the 
balance.  It  is  unjust  to  the  person  who  deposited  the  money. 
As  the  plaintiff  saw  fit  to  accept  the  offer,  he  thus  made  him- 
self a  party  to  the  composition,  and  such  acceptance  was  in- 
consistent with  the  right  to  enforce  the  balance  of  his  debt,  in 
violation  of  the  terms  of  the  composition.  We  are  of  opinion 
that  he  has  waived  his  right  to  object  that  the  discharge  is 
invalid  as  to  him. 

A  similar  question  was  decided  in  Clay  v.  Smith,  3  Pet.  411, 
where  it  was  held  that  the  plaintiff,  by  proving  his  debt  and 
taking  a  dividend  under  tlie  bankrupt  laws  of  Louisiana, 
waived  his  right  to  object  that  the  law  did  not  apply  to  his 
debt,  he  being  a  creditor  residing  in  another  state. 

The  plaintiff  relies  upon  the  cases  of  Kimberly  v.  Ely,  G  Pick. 
440,  and  Agnevo  v.  Plait,  15  Id.  417.  The  last-named  case  was, 
as  is  stated  by  Chief  Justice  Shaw,  in  Beal  v.  Burchstead,  10- 
Gush.  523,  "decided  on  the  ground  that  the  defendant  was  not 
an  inhabitant  or  citizen  of  New  York,  and  had  no  right  to 
avail  himself  of  the  state  insolvent  law  of  that  state."  The 
case  of  Kimberly  v.  Ely  more  nearly  resembles  the  case  of 
the  plaintiff.  But  in  regard  to  both  of  these  cases  it  must  be 
said  that,  so  far  as  they  uphold  the  doctrine  that  a  foreign 
creditor  who  voluntarily  proves  his  debt,  and  receives  his 
dividend,  in  insolvency  proceedings  before  a  court  of  conipe- 
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tent  jurisdiction,  is  not  barred  by  the  discharge,  they  are  in 
conflict  with  the  later  decisions.  The  accepted  doctrine  now 
is,  that  such  creditors  waive  their  right  to  object  that  as  to- 
their  debt  the  law  is  unconstitutional.  And  the  same  rule 
applies  a  fortiori  to  a  citizen  of  this  state  who  elects  to  prove 
his  debt  contracted  before  the  law  took  effect,  and  receives  all 
the  benefits  of  the  law:  Bigelow  v.  Pritchard,  21  Pick.  169,. 
174;  Fisher  v.  Currier,.  7  Met.  424;  Gilbert  v.  Hehard,  8  Id. 
129;  Clarh  v.  Hatch,  7  Cush.  455;  Marsh  v.  Putnam,  3  Gray,^ 
551,  565. 

We  are  therefore  of  the  opinion  that  the  discharges  of  the 
defendants  Bolles  and  Wilde  are  a  bar  to  the  plaintiff's  claim 
against  them. 

Judgment  for  the  defendants. 


Bankruptct  OB  Insolvency  Dissolves  Paktnekship  when:  See  Skgel 
V.  Chidsey,  70  Am.  Dec.  125. 


Alger  v.  North  End  Savings  Bank. 

[145  Massachusetts,  418.] 
Evidence  Justifies  Finding  of  Perfected  Gift,  where  it  is  to  the 
effect  that  after  the  alleged  donor  deposited  a  sum  of  money  in  a  saving* 
bank  in  his  own  name  as  "  trustee  "  for  the  alleged  donee,  the  depositor 
told  the  beneficiary,  "I  put  it  in  for  you"  in  the  bank,  and  "That 
money  is  yours." 

Contract  by  Edwin  A.  Alger,  administrator  with  the  will 
annexed  of  George  C.  Trumbull,  to  recover  one  thousand  dol- 
lars deposited  by  Trumbull  in  the  defendant  bank  in  the 
name  of  "Geo.  C.  Trumbull,  trustee  for  Achsie  J.  Wood."' 
Mrs.  Wood  intervened  as  claimant  of  the  fund,  under  the 
Public  Statutes,  chapter  116,  section  31.  The  court  heard 
the  case  without  a  jury,  and  found  for  the  claimant,  and  re- 
ported the  case  for  the  determination  of  this  court.  The 
further  facts  are  stated  in  the  opinion. 

/.  G.  Abbott  and  A.  B.  Alger,  for  the  plaintiff. 

W.  C.  Williamson,  for  the  claimant. 

Devens,  J.  This  is  an  action  of  contract  for  one  thousand 
dollars  deposited  by  George  C.  Trumbull,  the  plaintiff's  testa- 
tor, with  the  defendant  bank,  Achsie  J.  Wood  intervening  as 
claimant  under  the  Public  Statutes,  chapter  116,  section  31. 
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The  judge,  before  whom  the  case  was  tried  without  a  jury, 
found  for  the  claimant,  and  has  reported  it  for  the  determina- 
tion of  this  court  on  the  question  whether  the  evidence  is 
sufficient  in  law  to  sustain  this  finding. 

This  sum  of  money,  which  was  Trumbull's  own,  was  de- 
posited by  him  in  the  defendant  bank,  of  which  he  was  treas- 
urer, in  his  own  name,  as  trustee  for  Achsie  J.  Wood.  The 
question  presented  is,  whether  there  wa^  evidence  of  a  perfected 
gift  of  the  sum  thus  deposited  in  his  lifetime  to  Mrs.  Wood,  or 
whether  it  continued  under  the  control  and  in  the  possession 
■of  Trumbull  until  his  death,  and  was  only  intended  to  become 
the  property  of  Mrs.  Wood  in  the  event  that  he  should  see  fit 
to  leave  it  undisturbed  at  the  time  of  his  death.  If  the  de- 
posit was  of  the  latter  character,  it  would  be  an  attempt  to 
make  a  testamentary  disposition  of  the  sum  without  observing 
=the  forms  of  law,  and  the  administrator  would  be  entitled  to 
the  possession  of  it:  Nutt  v.  Morse,  142  Mass.  1. 

The  Public  Statutes,  chapter  116,  section  32,  provide  that, 
when  a  deposit  is  made  by  one  in  trust  for  another,  and  when 
no  other  notice  of  the  terms  of  the  trust  has  been  given  in 
writing,  the  deposit  may,  in  the  event  of  the  death  of  the 
trustee,  be  paid  to  the  person  for  whom  such  deposit  is  made. 
But  this  is  intended  solely  for  the  protection  of  the  bank,  and 
the  rights  of  those  who  deem  themselves  entitled  to  the  de- 
posit are  not  thereby  affected  as  between  themselves. 

The  difficulty  in  this  case,  as  in  similar  cases  where  deposits 
have  been  made  by  one  in  his  own  name  as  trustee  for  another, 
is  rather  in  the  application  of  the  law  to  the  facts  than  in  the 
principles  which  should  govern.  The  very  large  number  of 
■deposits  in  the  savings  banks  of  this  commonwealth,  and  the 
convenience  in  many  instances  of  adopting  this  form  of  de- 
posit, have  caused  it  often  to  be  carefully  considered. 

While,  if  Trumbull  retained  the  control  over  this  fund  until 
his  death,  intending  that  no  title  to  or  interest  in  it  should 
pass  until  that  time,  there  would  have  been  no  perfected  gift, 
it  is  also  true  that,  if  he  deposited  the  money  in  the  bank 
intending  it  to  be  at  the  time  a  gift  to  Mrs.  Wood,  although  he 
himself  kept  the  deposit-book,  and  informed  her  of  it,  and  she 
assented  to  it,  this  would  be  equivalent  to  a  delivery  and 
an  acceptance  of  a  chattel  on  delivery,  and  the  gift  would 
have  been  perfected:  Scott  v.  Berkshire  County  Savings  Banky 
140  Mass.  157. 

In  Gerrish  v.  New  Bedford  Institution  for  Savings,  128  Mass. 
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159,  35  Am.  Rep.  365,  it  is  said  that  it  is  enougli  for  the  purpose 
of  making  a  party  trustee  for  the  benefit  of  another  "if  it  bo 
unequivocally  declared  in  writing,  or  orally  if  the  property  be 
personal,  that  it  is  held  in  trust  for  the  person  named.  When, 
the  trust  is  thus  created,  it  is  effectual  to  transfer  the  beneficial 
Interest,  and  operates  as  a  gift  perfected  by  delivery."  It  was 
there  held  that  the  evidence  which  the  claimants  offered  of  dec- 
larations which  the  testator,  the  alleged  trustee,  made  to  thenv 
at  different  times  in  language  which  fairly  implied  that  he 
intended  to  give  to  them  an  immediate  equitable  title  in  the 
principal  fund,  reserving  to  himself  only  the  income  for  life^. 
should  have  been  admitted. 

But  a  mere  declaration  of  trust  by  the  owner,  not  communi- 
cated to  the  donee  and  assented  to  by  him,  or  a  mere  deposit 
of  the  fund  in  his  own  name  as  trustee,  or  a  deposit  in  the  name 
of  another,  will  not  be  of  themselves  alone  sufficient  to  prove 
a  complete  gift  or  voluntary  trust:  Sherman  v.  New  Bedford 
Savings  Bank,  138  Mass.  581,  and  cases  cited. 

The  case  at  bar,  although  the  evidence  as  to  the  ownership 
of  the  deposit  is  fully  stated,  does  not  require  us  to  decide 
whether  we  should  have  found  as  did  the  presiding  judge  who 
has  reported  the  case,  but  only  whether  there  was  sufficient 
evidence,  as  matter  of  law,  to  sustain  his  finding. 

If  all  the  declarations  were  of  the  character  of  that  first  tes- 
tified to  by  the  claimant,  this  would  be  difficult.  She  testified 
that  the  compensation  she  was  receiving  in  the  way  of  weekly 
wages  was  nominal,  and  that  it  was  always  understood  that 
some  provision  would  be  made  for  her  in  addition.  In  Novem- 
ber or  December  of  1883,  Trumbull  recited  to  her  the  provisions 
of  his  will,  by  which  he  had  bequeathed  to  her  twenty-five 
shares  in  the  Vermont  and  Massachusetts  Railroad,  adding: 
"And  if  I  live  until  the  first  day  of  January  there  will  be  a 
thousand  dollars  in  the  North  End  Savings  Bank  in  trust  for 
you,  and  if  I  die  and  leave  that  as  I  intend  to,  you  will  call 
for  the  book,  and  it  will  be  yours."  The  money  was  not  then 
in  the  bank,  and  this  conversation  only  indicates  an  intention 
to  put  it  there,  and  to  leave  it  there  so  that  the  claimant  might 
receive  it  at  his  death.  It  is  of  the  same  character  as  the 
conversations  to  which  the  claimant  testifies  when  she  states, 
"  Mr.  Trumbull  told  me  a  good  many  times  that  he  would 
make  a  provision  for  me."  But  the  statement  made  by  the 
claimant  as  to  what  was  said  by  Trumbull  shortl)'  before  his 
death,  and  after  the  deposit  of  the  one  thousand  dollars  was 
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actually  made,  is  of  a  different  character.  He  explained  to 
her  (referring  to  a  deposit  made  by  another,  and  for  the  benefit 
of  another  person  than  the  claimant)  that  money  put  in  trust 
in  a  savings  bank  for  a  person  would  go  to  that  person,  saying, 
*'  That  is  on  the  same  principle  as  the  one  thousand  dollars 
that  I  put  in  for  you  in  the  North  End  Savings  Bank";  he 
said:  "The  law  is  strict  in  that  way,  and  that  money  is  yours." 
The  claimant  in  her  testimony  repeated  this  declaration  with 
some  slight  change  of  phraseology,  but  each  time  as  an  ex- 
plicit statement  by  Trumbull  that  the  money  then  in  the  North 
End  Savings  Bank  was  hers.  Thus  she  states,  "  He  told  me 
just  before  he  died  that  it  was  there,  and  it  was  mine."  To 
the  inquiry,  on  cross-examination,  "  He  said  ....  that  ho 
had  put  a  thousand  dollars  in  for  you,  and  if  he  left  it  there, 
if  he  died  as  he  expected  he  should."  the  claimant,  interrupt- 
ing, said,  "  No,  sir;  he  did  n't  at  all;  he  said  it  was  there;  the 
last  time  he  spoke  of  it  he  said  it  was  there,  and  it  was  mine." 

These  statements,  if  believed,  establish  a  perfected  gift  of  the 
one  thousand  dollars  assented  to  by  the  claimant.  They  are 
made  when  the  money  is  actually  in  the  bank,  and  they  assure 
the  claimant  without  qualification  that  it  is  hers.  There  is  no 
reason,  as  matter  of  law,  why  the  court  might  not  have  placed 
confidence  in  them.  We  cannot  review  the  evidence  or  the 
argument  by  which  it  was  sought  to  show  that  they  were  not 
in  fact  worthy  of  credence:  Heywood  v.  Stiles,  124  Mass.  275. 

Judgment  on  the  finding  for  the  claimant. 

Deposit  of  Money  in  Bank  by  One  in  Name  of  Another,  when 
Operates  as  Gift:  See  Gardner  v.  Merritt,  3  Am.  Rep.  115;  Minor  v.  Roijers, 
IG  Id.  G9;  Ray  v.  Simmons,  23  Id.  447,  and  note;  Davis  v.  Key,  28  Id.  272: 
Taylor  v.  Henry,  30  Id.  486;  Martin  v.  Ftink,  31  Id.  446,  and  note;  Oerrish  v. 
New  Bedford  Institution  for  Savings,  35  Id.  365;  Robinson  v.  Rimj,  39  Id.  308, 
and  note;  Pope  v.  Burlington  Savings  Bank,  48  Id.  781 ;  Burton  v.  Bridgeport 
Savings  Bank,  52  Id.  602;  Mara/  v.  Amazeen,  60  Id.  320;  and  see  McDermott'a 
Appeal,  51  Id.  526. 


Merrill  v.  Peaslee. 
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Consideration  fob  Note  is  Illegal  when  the  note  is  executed  by  a  hus- 
band to  a  trustee  for  the  benefit  of  the  wife,  in  consideration  that  the 
wife,  who  had  left  the  husband  because  of  his  extreme  cruelty,  entitling 
her  to  a  divorce,  and  had  consulted  counsel  with  a  view  to  obtaining  a 
divorce  and  alimony,  would  ilrop  tlie  divorce  proceedings  and  return 
and  live  with  him  as  his  wife,  and  in  pursuance  of  the  agreement  tho 
wife  returned  and  lived  with  the  husband  until  his  death. 
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Contract  by  Gyles  Merrill  against  Byron  L.  Peaslee  and 
others,  executors  of  Hiram  Peaslee,  to  recover  the  amount  of 
&  promissory  note  made  by  the  decedent  to  the  plaintiff, 
October  29,  1875,  for  five  thousand  dollars,  payable  on  demand, 
without  interest.  Hiram  Peaslee  was  married  January  20, 
1873,  to  Abby  D.  Rowe,  and  the  two  lived  together  as  husband 
^nd  wife  until  October  13,  1875,  when  the  husband  knocked 
his  wife  down,  and  was  guilty  of  other  cruel  and  abusive 
treatment  towards  her.  She  thereupon  left  him,  and  con- 
sulted counsel  with  a  view  to  obtaining  a  divorce  and  alimony. 
He  then  agreed  with  her  that  if  she  would  not  proceed  against 
him  for  a  divorce  and  alimony,  and  would  return  and  live 
with  him  as  his  wife,  he  would  secure  to  her  benefit  the  sura 
of  five  thousand  dollars.  In  pursuance  of  the  agreement,  he 
executed  the  note  to  the  plaintiff,  from  whom  he  took  an 
agreement  under  seal,  which,  after  reciting  the  execution  of 
the  note  in  trust,  proceeded:  "I,  as  such  trustee,  am  to 
retain  said  note  in  my  keeping  and  control  until  the  decease 
of  said  Peaslee,  and  then  as  soon  as  may  be  after  such  de- 
cease to  collect  the  amount  of  the  same  in  money  from 
the  estate  of  said  Peaslee,  and  to  pay  such  amount  over  to 
Abby  D.  Peaslee,  wife  of  said  Hiram  Peaslee,  provided  she 
shall  then  be  the  widow  o£  said  Hiram,  and  shall  have  lived 
with  him  as  his  wife,  and  not  have  separated  herself  from  him 
until  his  decease,  unless  for  good  cause  hereafter  arising. 
But  if  said  Abby  D.  Peaslee  shall  have  so  separated  herself 
from  said  Hiram,  and  at  his  decease  shall  not  be  his  widow, 
then  I,  said  trustee,  am  to  deliver  said  note  to  the  legal  repre- 
sentatives of  the  estate  of  said  Hiram,  and  to  receive  my 
reasonable  charges  for  services  in  the  premises  from  said 
estate."  The  wife,  in  pursuance  of  the  agreement,  returned 
and  lived  with  the  husband  until  his  death.  The  court  ruled 
that  there  was  no  evidence  of  a  legal  consideration  for  the 
note,  and  that,  as  a  matter  of  law,  the  action  could  not  be 
maintained,  and  ordered  a  verdict  for  the  defendants.  The 
plaintiff  alleged  exceptions. 

//.  Carter  and  B.  B.  Jones,  for  the  plaintiff. 

W.  H.  Moody,  for  the  defendants. 

W.  Allen,  J.  The  note  was  given  to  carry  out  a  contract 
between  husband  and  wife,  by  which,  in  consideration  that  she 
should  live  with  him  as  his  wife  during  their  joint  lives,  he 
was  to  cause  to  be  paid  to  her  five  thousand  dollars  after  his 
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decease,  if  she  survived.  The  consideration  of  the  note  was 
the  agreement,  or  the  performance  of  the  agreement,  of  the- 
wife  to  live  in  marital  relations  with  her  husband.  It  was  not 
to  perform  some  service  for  him  which  could  be  hired,  as  to 
keep  his  house,  or  to  nurse  him  in  sickness,  but  to  give  hin"i 
the  fellowship  and  communion  of  a  wife.  This  is  not  a  service 
which  the  wife  can  sell  or  the  husband  buy.  Perhaps  a  hus- 
band can  hire  his  wife  to  do  anything  for  him  which  a  servant 
can  be  hired  to  do,  or  can  buy  of  her  anything  that  is  the 
subject  of  barter;  but  a  servant  cannot  be  hired  to  fulfill  the- 
marital  relation,  and  the  fellowship  of  the  wife  is  not  an  article 
of  trade  between  husband  and  wife.  Like  parental  authority 
and  filial  obedience,  conjugal  consortium  is  without  the  range 
of  pecuniary  considerations.  The  law  fixes  and  regulates  it 
on  public  considerations,  and  will  not  allow  the  parties  to  dis- 
card and  resume  it  for  money. 

It  is  the  same  when  the  misconduct  of  one  party  has  given 
to  the  other  the  option  to  withdraw  conjugal  fellowship.  It  is 
not  a  mere  personal  right  affecting  only  the  parties  to  the  mar- 
riage, but  a  right  which  is  an  incident  of  the  status  of  mar- 
riage, and  which  affects  children,  the  family,  and  society,  and 
which  must  be  exercised  upon  considerations  arising  from  the 
nature  of  the  right.  It  is  given  to  the  injured  party  to  be 
used  in  the  interests  of  justice  and  of  society.  It  is  as  much 
against  public  policy  to  restore  interrupted  conjugal  relations 
for  money  as  it  is  to  continue  them  without  interruption  for 
the  same  consideration.  The  right  of  condonation  is  not  ex- 
ercised for  the  sake  of  justice  to  the  injured  party,  or  with 
regard  to  the  rights  of  others  or  the  interests  of  the  public, 
when  it  is  sold  for  money,  and  the  law  cannot  recognize  such 
a  consideration  for  it;  it  implies  forgiveness  founded  on  the 
supposed  penitence  of  the  wrong-doer  and  the  hope  that  ho 
will  not  again  offend.  The  resumption  of  marital  intercourse 
after  a  justifiable  separation  without  such  forgiveness,  and 
only  for  money,  shows  connivance  rather  than  condonation: 
See  Copcland  v.  Boaz,  9  Baxt.  223;  40  Am.  Rep.  89;  Van  Order 
v.  Van  Order,  8  Hun,  315;  Roberts  v.  Frisby,  38  Tex.  219;  Miller 
V.  Miller,  35  N.  W.  Rep.  464  (Iowa) ;  Adams  v.  Adams,  91  N.  Y. 
381;  43  Am.  Rep.  675;  Garth  v.  Earnshaw,  3  Younge  &  C.  584; 
Gipps  v.  Hume,  2  Johns.  &  H.  517;  Brown  v.  Brine,  1  Ex.  5. 

In  the  present  case,  the  wife  had  left  her  husband,  and  had 
a  good  cause  of  divorce  from  him  on  account  of  extreme 
cruelty.     But  the  agreement  did  not  look  to  a  provision  for 
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the  separate  support  of  the  wife,  nor  to  a  bar  against  proceed- 
ings by  her  for  a  divorce,  except  as  that  was  involved  in  the 
resumption  by  her  of  marital  relations.  Had  the  considera- 
tion of  the  note  been  an  agreement  not  to  prosecute  proceed- 
ings for  a  divorce,  a  different  question  would  have  been 
presented,  upon  which  we  express  no  opinion:  See  Newsome  v. 
Newsome,  L.  R.  2  Pro.  &  D.  306.  When  the  wife,  who  was  living 
separate  from  her  husband  for  justifiable  cause,  voluntarily 
returned  to  him,  the  law  conclusively  presumed  that  she  re- 
turned because  she  had  condoned  the  offense,  and  not  because 
she  was  paid  to  live  with  him;  and  it  will  not  enforce  or  recog- 
nize as  valid  a  promise  of  the  husband  to  pay  money  to  the 
wife  to  induce  her  to  return  to  him,  or  to  condone  the  offense. 
In  the  opinion  of  a  majority  of  the  court,  the  entry  must  be, 
exceptions  overruled. 

Holmes,  J.  We  must  assume,  and  the  majority  of  the 
court  do  assume,  that  a  consideration  furnished  by  a  married 
woman  who  is  a  cestui  que  trust  will  sustain  a  promise  by  her 
husband  to  her  trustee.  Whatever  might  be  thought  upon 
this  point  as  a  new  question,  it  has  been  settled,  not  without 
discussion,  and  we  are  bound  by  the  decisions:  Butler  v.  Ives, 
139  Mass.  202;  see  Nichols  v.  Nichols,  136  Id.  256. 

In  the  case  at  bar,  the  evidence  tended  to  show  that  the  de- 
fendant's testator  had  been  guilty  of  extreme  cruelty  to  his 
wife,  entitling  her  to  a  divorce,  and  that  she  had  separated 
from  him,  and  had  consulted  counsel  with  a  view  to  obtaining 
a  divorce  and  alimony.  The  consideration  for  the  note  in 
suit  was,  that  "she  would  not  proceed  against  him  for  a 
divorce  or  alimony,  and  would  return  to  him,  and  live  with 
him  as  his  wife."  This  consideration,  however  construed,  was 
fully  furnished.  She  did  not  proceed  against  him,  and  she 
did  return,  and  did  live  with  him  as  his  wife  until  his  death. 

I  do  not  understand  it  to  be  denied  that  this  conduct  on  the 
wife's  part  was  such  a  change  of  position  or  detriment,  in  the 
legal  sense  of  that  word,  as  to  be  a  suflScient  consideration  for 
a  promise,  if  not  an  illegal  one.  We  must  take  it  that, the 
wife  had  a  right  to  refuse  to  return  to  cohabitation;  and  it 
eeems  to  follow  that,  apart  from  illegality,  the  return  itself 
was  sufficient  consideration  for  the  note:  Burkholder^s  Appeal, 
105  Pa.  St.  31,  37.  The  case  is  not  like  those  where  the  wife 
was  only  doing  what  she  was  legally  bound  to  do.  This  was 
the  ground  of  decision  in  Miller  v.  Miller,  35  N.  W.  Rep.  464 
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(Iowa,  December  13,  1887),  and,  so  far  as  appears,  was  the 
fact  in  Copeland  v.  Boaz,  9  Baxt.  223;  40  Am.  Rep.  89;  Roberts 
V.  Frisby,  38  Tex.  219.  The  last  two  cases  seem  to  go  in  part 
also  upon  the  ground  that  a  contract  by  a  husband  upon  a 
consideration  moving  from  the  wife  is  void,  notwithstanding 
the  intervention  of  a  trustee,  which  cannot  be  taken  here,  in 
view  of  the  cases  first  cited. 

At  all  events,  the  giving  up  or  refraining  from  proceedings 
for  a  divorce  and  alimony,  which  the  wife  is  entitled  to  main- 
tain, is  both  a  suflBcient  and  a  legal  consideration:  Wilson  v. 
Wilson,  1  H.  L.  Cas.  538,  574;  14  Sim.  405;  5  H.  L.  Cas.  40; 
Hart  V.  Hart,  L.  R.  18  Ch.  D.  670,  685;  Sterling  v.  Sterling,  12 
Ga.  201,  204.  So  that  I  understand  the  precise  reason  on 
which  the  decision  of  the  majority  goes  to  be,  that  coupling 
the  wife's  return  to  cohabitation  with  the  legal  consideration 
of  giving  up  her  divorce  suit  made  the  contract  illegal. 

I  find  no  decision  or  dictum  in  favor  of  this  proposition.  On 
the  other  hand,  the  court  of  errors  and  appeals  of  New  York 
has  unanimously  sustained  the  validity  of  a  note  given  by  a 
husband  to  a  trustee  for  his  wife  upon  substantially  the  same 
consideration  as  in  the  case  at  bar,  and  has  declared  itself  un- 
able to  see  anything  against  public  policy  in  the  transaction. 
It  seems  probable  that  the  supreme  court  of  Pennsylvania 
would  decide  in  the  same  way,  and  it  is  hardly  open  to  doubt 
that  the  same  view  would  be  taken  in  England:  Adavis  v. 
Adams,  91  N.  Y.  381;  43  Am.  Rep.  675;  Burkholder's  Appeal, 
supra;  Newsome  v.  Newsome,  supra;  Jodrell  v.  Jodrell,  9  Beav. 
45,  56,  59,  and  cases  supra;  Symons  v.  Burton,  Monro,  Acta 
Cancellariae,  266. 

It  seems  to  me  that  reason  as  well  as  authority  is  opposed 
to  the  decision.  The  actual  return  to  cohabitation  was  per^ 
fectly  lawful,  whatever  the  motive  which  induced  it.  I  can- 
not think  that  it  is  unlawful  to  make  a  lawful  act,  which  the 
wife  may  do  or  not  do  as  she  chooses,  the  consideration  of  a 
promise,  merely  because,  by  reaction,  the  making  of  the  prom- 
ise tends  to  mingle  a  worldly  motive  with  whatever  other 
motives  the  wife  may  have  for  renewing  cohabitation.  Noono 
doubts  that  marriage  is  a  suflScient  consideration  for  a  promise 
to  pay  money:  Pub.  Stats.,  c.  78,  sec.  1,  cl.  3.  I  do  not  quite 
und(!rstaiHl  why  it  should  be  more  illegal  to  make  such  a 
promise  for  the  resumption  than  for  the  assumption  of  con- 
jugal relations. 

I  agree,  too,  to  what  is  said  in  Adams  v.  Adavis,  supra.    The 
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arrangements  "tended  to  restore  peace  and  harmony  between 
husband  and  wife,  and  renew  their  conjugal  relations.  Agree- 
ments to  separate  have  been  regarded  as  against  public  policy, 
but  it  would  be  strangely  inconsistent  if  the  same  policy 
should  condemn  agreements  to  restore  marital  relations  after 
a  temporary  separation  had  taken  place.  While  the  law  favors 
the  settlement  of  controversies  between  all  other  persons,  it 
would  be  a  curious  policy  which  should  forbid  husband  and 
wife  to  compromise  their  differences,  or  preclude  either  from 
forgiving  a  wrong  committed  by  the  other." 

I  am  authorized  to  say  that  Mr.  Justice  Charles  Allen  and 
Mr.  Justice  Knowlton  concur  in  this  opinion. 


NoTB  Executed  by  Husband  for  Benefit  of  Wife,  in  Considera- 
tion OF  HER  DxscoNTiNuiNa  DivoRCB  PROCEEDINGS,  and  returning  to  live 
-with  him,  is  valid:  Phillips  v.  Meyers,  25  Am.  Rep.  295;  Adams  v.  Adams, 
43  Id.  675;  contra,  Copeland  v.  Boaz,  40  Id.  89. 


Bishop  v.  Palmer. 

[146  Massachusetts,  469.] 

OovKNANT  13  VoiD  A3  BEING  IX  RESTRAINT  OF  Tradb  by  which  the  Cove- 
nantor agreed,  without  any  limitation  as  to  space,  that  for  and  during 
the  period  of  five  years  he  would  not  directly  or  indirectly  continue  in, 
carry  on,  or  engage  in  the  business  of  manufacturing  or  dealing  in  bed- 
quilts  or  comfortables,  or  of  any  business  of  which  that  may  form  a 
part. 

Actios  will  not  Lie  on  Promise  Made  for  One  Entire  Considera- 
tion, a  part  of  which  is  unlawful  as  being  in  restraint  of  trade,  if  there 
has  been  no  apportionment  made  or  means  of  apportionment  furnished 
by  the  parties  themselves. 

Contract  by  Robert  Bishop  against  Elisha  L.  Palmer  and 
others  to  recover  five  installments  of  five  hundred  dollars 
each,  falling  due  under  an  agreement  made  between  the 
plaintiff,  the  party  of  the  first  part,  Palmer  and  others,  the  par- 
ties of  the  second  part,  and  the  Massasoit  Manufacturing  Com- 
pany, the  party  of  the  third  part,  which  recited  that:  "In 
consideration  of  the  premises,  and  of  the  sum  of  five  thousand 
dollars  ($5,000)  to  be  paid  by  the  parties  of  the  second  and 
third  parts  in  the  manner  and  at  the  times  hereinafter  speci- 
fied, the  party  of  the  first  part  hereby  sells,  assigns,  transfers, 
and  delivers  unto  the  parties  of  the  second  part  his  entire 
business,  plant,   and    enterprise  as   a    manufacturer  of   and 


340  Bishop  v.  Palmer.  [Mass- 

dealer  in  bed-quilts  and  comfortables,  together  with  the  good- 
will of  said  business,  and  all  and  singular  the  machinery, 
implements,  and  utensils  used  by  him  in  said  business,  and 

constituting  said   manufacturer's  plant,  as  follows 

And  for  the  consideration  aforesaid,  said  party  of  the  first 
part  hereby  sells,  assigns,  transfers,  and  conveys  to  the  party 
of  the  third  part  all  that  portion  of  his  waste  business  which  is 
transacted  or  done  in  the  city  of  Fall  River,  in  the  common- 
wealth of  Massachusetts,  with  any  and  all  corporations  doing 
business  in  said  city;  and  he  hereby  assigns  and  transfers  to 
said  party  of  the  third  part  all  his  existing  contracts,  whether 
verbal  or  written,  with  any  of  such  corporations,  or  with  firms 
or  persons,  and  all  rights  thereunder,  including  rights  of  re- 
newal; and  also  the  good-will  of  his  said  business  and  trade 
with  the  corporations  in  said  city  of  Fall  River.  This  clause 
does  not  have  reference  to  buying  and  selling  from  individ- 
uals, it  being  the  intention  of  said  party  of  the  first  part  ab- 
solutely and  completely  to  sell  and  transfer  to  said  party 
of  the  third  part  his  entire  cotton-waste  business,  trade,  and 
dealings,  and  the  exclusive  right  to  deal  and  do  a  cotton- 
waste  business  with  and  purchase  cotton-waste  of  any  and  all 
of  said  corporations,  for  the  period  of  five  years  from  the  date 
thereof.  And  said  party  of  the  first  part  hereby,  for  himself, 
his  executors,  administrators,  and  assigns,  covenants  and 
agrees  with  said  parties  of  the  second  and  third  parts,  and 
each  of  them,  and  their  executors,  administrators,  successors, 
and  assigns  respectively,  that  for  and  during  the  period  of 
five  years  from  the  date  hereof,  he  will  not,  either  directly  or 
indirectly,  in  his  own  name,  or  in  the  name  of  any  other  per- 
son or  persons,  continue  in,  carry  on,  or  engage  in,  the  busi- 
ness of  manufacturing  or  dealing  in  bed-quilts  or  comfortables, 
or  of  any  business  of  which  that  may  form  any  part.  And 
he  further  covenants  and  agrees,  as  aforesaid,  that  for  and 
during  said  period  he  will  not  enter  into  the  cotton-waste 
business  in  said  city  of  Fall  River  with  any  corporation,  firm, 
or  person  located  and  doing  business  in  said  city;  and  espe- 
cially that  he  will  not,  directly  or  indirectly,  in  his  own  name, 
or  in  the  name  of  any  other  person,  buy,  or  influence  or  pro- 
cure other  persons  to  buy,  any  cotton-waste  from  said  mills  in 
said  city  of  Fall  River,  or  belonging  to  or  controlled  by  any 
corporation  located  in  said  city,  and  that  he  will  not,  either 
directly  or  indirectly,  make  any  bid  therefor,  or  influence  any 
other  person  so  to  do  in  connection  with  the  waste  business  i)». 
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•€aid  city,  or  the  purchase  of  waste  from  such  parties.  And  ho 
further  covenants  and  agrees  that  he  will  not  buy  or  offer  to 
buy  of  any  person  whatever  the  waste  produced  by  the  cor- 
porations known  as  the  Granite  Mills,  Troy  Cotton  and 
Woolen  Mills,  Richard  Borden  Manufacturing  Company,  and 
Pocasset  Manufacturing  Company."  The  court  sustained  a 
demurrer  to  the  declaration,  and  ordered  judgment  for  the 
defendants.     The  plaintiff  appealed. 

W,  Oaston  and  C.  L.  B.  Whitney,  for  the  plaintiff. 
R.  D.  Smith  and  H.  E.  Bolles,  for  the  defendants. 

C.  Allen,  J.  The  defendants'  promise  which  is  declared 
•on  was  made  in  consideration  of  the  sale  and  delivery  of  the 
business,  plant,  property,  and  contracts  of  the  plaintiff, 
-and  of  his  faithful  performance  of  the  covenants  and  agree- 
ments contained  in  the  written  instrument  signed  by  the 
parties.  The  parties  made  no  apportionment  or  separate 
valuation  of  the  different  elements  of  the  consideration. 
The  business,  plant,  property,  contracts,  and  covenants  were 
all  combined  as  forming  one  entire  consideration.  There  is 
no  way  of  ascertaining  what  valuation  was  put  by  the  parties 
upon  either  portion  of  it.  There  is  no  suggestion  that  there 
was  any  such  separate  valuation,  and  any  estimate  which 
might  now  be  put  upon  any  item  would  not  be  the  estimate  of 
the  parties. 

It  is  contended  by  the  defendants  that  each  one  of  the  three 
particular  covenants  and  agreements  into  which  the  plaintiff 
-entered  is  illegal  and  void  as  being  in  restraint  of  trade.  It 
is  suflScient  for  us  to  say  that  the  first  of  them  is  clearly  so;  it 
being  a  general  agreement,  without  any  limitation  of  space, 
that  for  and  during  the  period  of  five  years  he  will  not,  either 
-directly  or  indirectly,  continue  in,  carry  on,  or  engage  in,  the 
business  of  manufacturing  or  dealing  in  bed-quilts  or  comfort- 
ables, or  of  any  business  of  which  that  may  form  any  part. 
Thus  much  is  virtually  conceded  by  the  plaintiff,  and  so  are 
the  authorities:  Taylor  v.  Blanchard,  13  Allen,  370;  90  Am. 
Dec.  203;  Dean  v.  Emerson,  102  Mass.  480;  Morse  Twist  Drill 
etc.  Co.  V.  Morse,  103  Id.  73;  4  Am.  Rep.  513;  Alger  v.  Thacher, 
19  Pick.  51;  31  Am.  Dec.  119;  Oregon  Steam  Navigation  Co.  v. 
Winsor,  20  Wall.  64;  Davies  v.  Davies,  L.  R.  36  Ch.  D.  359;  2 
Kent's  Com.  466,  note  e;  Met.  Con.  232. 

Two  principal  grounds  on  which  such  contracts  are  held  to 
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be  void  are,  that  they  tend  to  deprive  the  public  of  the  ser- 
vices of  men  in  the  employments  and  capacities  in  which  they 
may  be  most  useful,  and  that  they  expose  the  public  to  the 
evils  of  monopoly:  Alger  v.  Thacher,  supra. 

The  question  then  arises,  whether  an  action  can  be  sup- 
ported upon  the  promise  of  the  defendants,  founded  upon 
such  a  consideration  as  that  which  has  been  described.  ,  As  a 
general  rule,  where  a  promise  is  made  for  one  entire  considera- 
tion,  a  part  of  which  is  fraudulent,  immoral,  or  unlawful,  and 
there  has  been  no  apportionment  made  or  means  of  apportion- 
ment furnished  by  the  parties  themselves,  it  is  well  settled 
that  no  action  will  lie  upon  the  promise.  If  the  bad  part  of 
the  consideration  is  not  severable  from  the  good,  the  whole 
promise  fails:  Robinson  v.  Green,  3  Met.  159,  161;  Rand  v. 
Mather,  11  Cush.  1;  59  Am.  Dec.  131;  Woodruff  y.  Wcntworth, 
133  Mass.  309,  314;  Bliss  v.  Negus,  8  Id.  46,  51;  Clark  v. 
Richer,  14  N.  H.  44;  Woodruff  v.  Hinman,  11  Vt.  592;  34  Am. 
Dec.  712;  Pickering  v.  Ilfracomhe  R\j,  L.  R.  3  Com.  P.  235, 
250;  Harrington  v.  Victoria  Graving  Dock  Co.,  L.  R.  3  Q.  B.  D. 
549;  2  Chitty  on  Contracts,  11th  Am.  ed.,  972;  Leake  on  Con- 
tracts, 779,  780;  Pollock  on  Contracts,  321;  Metcalf  on  Con- 
tracts, 247. 

It  is  urged  that  this  rule  does  not  apply  to  a  stipulation  of 
this  character,  which  violates  no  penal  statute,  which  contains 
nothing  malum  in  se,  and  which  is  simply  a  promise  not  en- 
forceable at  law.  But  a  contract  in  restraint  of  trade  is  held 
to  be  void  because  it  tends  to  the  prejudice  of  the  public.  It 
is  therefore  deemed  by  the  law  to  be  not  merely  an  insuf- 
ficient or  invalid  consideration,  but  a  vicious  one.  Being  so, 
it  rests  on  the  same  ground  as  if  such  contracts  were  forbid- 
den by  positive  statute.  They  are  forbidden  by  the  common 
law,  and  are  held  to  be  illegal:  2  Kent's  Com.  466;  Metcalf  on 
Contracts,  221;  2  Chitty  on  Contracts,  974;  White  v.  Buss,  3 
Cush.  448,  450;  Hynds  v.  Hays,  25  Ind.  31,  36. 

It  is  contended  that  the  defendants,  by  being  unable  to  en- 
force the  stipulation  in  question,  only  lose  what  they  knew  or 
were  bound  to  know  was  legally  null;  that  they  have  all  that 
they  supposed  they  were  getting,  namely,  a  promise  which 
might  be  kept,  though  incapable  of  legal  enforcement;  and 
that  if  they  were  content  to  accept  such  promise,  and  if  there 
is  another  good  and  suflicient  consideration,  they  may  bo 
held  upon  their  promise.  But  this  argument  cannot  properly 
extend  to  a  case  where  a  part  of  an  entire  and  inseparable- 
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consideration  is  positively  vicious,  however  it  might  be  where 
it  was  simply  invalid;  as  in  Parish  v.  Stone,  14  Pick.  198. 
The  law  visits  a  contract  founded  on  such  a  consideration 
with  a  positive  condemnation,  which  it  makes  effectual  by  re- 
fusing to  support  it,  in  whole  or  in  part,  where  the  considera- 
tion cannot  be  severed. 

The  fact  that  the  plaintiff  had  not  failed  to  perform  his  part 
of  the  contract  does  not  enable  him  to  maintain  his  action.  An 
illegal  consideration  may  be  actual  and  substantial  and  valu- 
able, but  it  is  not  in  law  sufficient. 

The  plaintiff  further  suggests  that  if  the  defendants  were  to 
sue  him  on  this  contract,  they  could  clearly,  so  far  as  the  ques- 
tion of  legality  is  concerned,  maintain  an  action  upon  all  its 
parts,  except  possibly  the  single  covenant  in  question:  Mallan 
v.  May,  11  Mees.  &  W.  653;  Green  v.  Price,  13  Id.  695;  16  Id. 
346.  This  may  be  so.  If  they  pay  to  the  plaintiff  the  whole 
sum  called  for  by  the  terms  of  the  contract,  it  may  well  be  that 
they  can  call  on  him  to  perform  all  of  his  agreements,  except 
such  as  are  unlawful.  In  such  case  they  would  merely  waive 
or  forego  a  part  of  what  they  were  to  receive,  and  recover  or 
enforce  the  rest.  It  does  not,  however,  follow  from  this  that 
they  can  be  compelled  to  pay  the  sum  promised  by  them,  when 
a  part  of  the  consideration  of  such  promise  was  illegal.  They 
are  at  liberty  to  repudiate  the  contract  on  this  ground;  and 
having  done  so,  the  present  action  founded  on  the  contract 
cannot  be  maintained;  and  it  is  not  now  to  be  determined 
what  other  liability  the  defendants  may  be  under  to  the  plain- 
tiff by  reason  of  what  they  may  have  received  under  the 
contract. 

Judgment  afiBrmed. 


Contracts  in  Re.straint  of  Trade:  See  this  subject  fully  discussed  in 
Anfjier  v.  Webber,  92  Am.  Dec.  748,  and  note;  and  see  also  the  following  sub- 
nequent  cases:  Wrir/ht  v.  Ryder,  95  Id.  186;  Lonj  v.  Towl,  97  Id.  355;  Craw- 
ford V.  Wick,  98  Id.  103;  Jenkins  v.  Temples,  99  Id.  482;  Hairs  Appeal,  100 
Id.  584;  Ghterand  v.  Bandelet,  3  Am.  Rep.  164;  Morse  Twist  Drill  etc.  Co.  v. 
Morse,  4  Id.  513;  Mm-e  v.  Bonnet,  6  Id.  G21;  Callahan  v.  Donnelly,  13  Id.  172, 
and  note;  Hubbard  v.  Miller,  15  Id.  153;  Harkinsons  Appeal,  21  Id.  9;  Oregon 
Steam  Nav.  Co.  v.  Hale,  34  Id.  803;  Smalley  v.  Greene,  35  Id.  267,  and  note; 
Cook  V.  Johnson,  36  Id.  64;  Western  Union  Tel.  Co.  v.  American  Union  Tel.  Co., 
38  Id.  781,  and  note;  Wi(j(jins  Ferry  Co.  v.  0/dca'jo  etc.  R.  R.,  39  Id.  519; 
Brewer  v.  Lamar,  47  Id.  766;  Wiley  v.  Baumfjardner,  49  Id.  427;  Oeorrje  v. 
East  Tennessee  Coal  Co.,  54  Id.  425;  Webster  v.  Buss,  60  Id.  317;  Diamond 
Match  Co.  V.  Roeber,  60  Id.  464;  Washimm  v.  Dosch,  60  Id.  873;  Hodge  v.  Sloan, 
1  Am.  St.  Kep.  816;  Cliicago  Gaa  Light  Co.  v.  People's  Gas  LiglU  Co..  2  Id.  124. 
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Sennott's  Case. 

[140  Massachusetts,  489.J 
Pbikonsk  will  not  be  Dischaboed  on  Habeas  Corpus  beoaitsb  of  Errors 
in  the  sentence,  imposed  by  a  court  of  competent  jurisdiction,  or  in  the 
Ttuitimus. 

Habeas  corpus  to  H.  E.  Swan,  euperintendent  of  the  Ly- 
man School  for  Boys,  at  Westborough.  The  case  was  reported 
for  the  consideration  of  the  full  court.  The  facts  are  stated  in 
the  opinion. 

T.  F.  Gallagher,  for  the  petitioner. 

H.  C.  Bliss,  assistant  attorney-general,  for  the  commonwealth. 

Knowlton,  J.  This  is  a  writ  of  habeas  corpus  to  the  super- 
intendent of  the  Lyman  School  for  Boys,  at  Westborough, 
issued  by  the  superior  court,  upon  a  petition  alleging  that  the 
petitioner's  minor  son,  Mark  Sennott,  aged  fourteen  years,  was 
unlawfully  imprisoned  and  restrained  of  his  liberty  by  said 
euperintendent.  It  appeared  at  the  hearing  that  this  boy  was 
held  under  the  authority  of  a  mittimus  issued  upon  a  judgment 
of  the  police  court  of  Fitchburg,  and  the  record  of  the  case  was 
introduced.  The  petitioner  contends  that  the  police  court  had 
no  jurisdiction,  that  its  proceedings  were  irregular,  and  that 
its  judgment  was  void,  because  it  appears  by  the  record  that 
the  case  was  disposed  of  contrary  to  the  laws  in  relation  to  the 
trial  of  juvenile  offenders.  He  also  contends  that  the  mitti- 
mus was  irregular  and  illegal,  and  that  therefore  the  boy  should 
be  discharged  from  imprisonment. 

The  record  shows  that  Mark  Sennott  was  brought  before  the 
court  to  answer  to  a  complaint,  in  due  form,  charging  him 
with  breaking  and  entering  a  building  with  intent  to  commit 
the  crime  of  larceny  therein,  and  with  stealing  two  revolvers 
in  said  building.  He  was  between  seven  and  seventeen  years 
of  age. 

Upon  these  facts,  there  can  be  no  doubt  that  the  court  had 
jurisdiction  of  his  person  and  of  the  offense  with  which  he  was 
charged:  Pub.  Stats.,  c.  89,  sees.  18-24;  Stats.  1883,  c.  110; 
Stats.  1884,  c.  255,  sec.  Jl;  Id.,  c.  323.  The  record  is  not  full 
enough  certainly  to  show  whether  or  not  there  was  any  irregu- 
larity in  the  proceedings  prior  to  the  imposition  of  sentence, 
but  so  far  as  appears,  every  requirement  of  the  law  was  com- 
plied with.     The  final  judgment  was,  that  he  was  guilty,  and 
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that  he  should  "  be  committed  to  the  state  board,  to  be  sent 
to  the  Lyman  School."  If  there  was  in  the  sentence,  or  the 
prior  proceedings,  any  irregularity  affecting  the  validity  of  the 
judgment,  it  can  be  corrected  upon  a  writ  of  error.  But 
■neither  irregularities  nor  errors,  so  far  as  they  were  within  the 
jurisdiction  of  the  court,  can  be  inquired  into  upon  a  writ  of 
habeas  corpus:  darkens  Case,  12  Cush.  320;  Herrick  v.  Smith,  1 
•Gray,  1,  50;  61  Am.  Dec.  381,  407;  Adams  v.  Vose,  1  Gray,  51; 
Ex  parte  Watkins,  3  Pet.  193;  Ex  parte  Siebold,  100  U.  S.  371, 
373;  In  re  Underwood,  30  Mich.  502;  Piatt  v.  Harrison,  6  Iowa, 
79;  71  Am.  Dec.  389. 

That  a  writ  of  habeas  corpus  cannot  perform  the  functions  of 
a  writ  of  error,  in  relation  to  proceedings  of  a  court  within  its 
jurisdiction,  is  universally  agreed.  The  only  conflict  of  au- 
thority touching  the  subject  is  in  regard  to  what  acts  are  open 
to  inquiry  upon  the  question  of  jurisdiction.  It  is  held  in  this 
etate,  and  by  good  authorities  elsewhere,  that  the  constitution- 
ality of  a  law  which  a  court  is  attempting  to  apply  lies  at  the 
foundation  of  the  jurisdiction  under  it,  and  may  be  called  in 
question  upon  habeas  corpus:  Herrick  v.  Smith,  1  Gray,  1,  49; 
61  Am.  Dec.  381,  407;  Ex  parte  Siebold,  100  U.  S.  371;  People 
V.  Roff,  3  Park.  Cr.  216.  But  this  doctrine  has  been  contra- 
dicted, and  action  founded  upon  an  unconstitutional  law  has 
been  held  a  mistake  which  can  only  be  corrected  upon  a  writ 
of  error:  In  re  Harris,  47  Mo.  164.  So  there  has  been  diver- 
sity of  opinion  among  different  courts  as  to  sentences  which 
are  not  authorized  by  law.  The  better  rule  seems  to  be  that 
•where  a  court  has  jurisdiction  of  the  person  and  of  the  offense, 
the  imposition  by  mistake  of  a  sentence  in  excess  of  what  the 
law  permits  is  within  the  jurisdiction,  and  does  not  render  tho 
eentence  void,  but  only  voidable  by  proceedings  upon  a  writ  of 
orror:  Rosses  Case,  2  Pick.  165;  Feeley^s  Case,  12  Cush.  598, 
599;  Semler,  Petitioner,  Ai  Wis.  517;  Ex  parte  Shaw,  7  Ohio  St. 
81;  70  Am.  Dec.  55;  Ex  parte  Van  Ilagan,  25  Id.  426;  Phin- 
ney.  Petitioner,  32  Me.  440;  Kirby  v.  State,  62  Ala.  51;  Lark  v. 
State,  55  Ga.  435.  It  has  sometimes  been  held  that  such  a 
eentence  is  legal,  so  far  as  it  is  within  the  provisions  of  law, 
and  void  as  to  the  excess:  People  ex  rel.  Woolf  v.  Jacobs,  66 
N.  Y.  8;  People  ex  rel.  Trainor  v.  Baker,  89  Id.  460;  Bigelow  v. 
Forrest,  9  Wall.  339. 

The  leading  cases  of  Ex  parte  Lange,  18  Wall.  163,  and  People 
tx  rel.  Tweed  v.  Liscomb,  60  N.  Y.  559,  19  Am.  Rep.  211,  do  not 
decide  that  a  sentence  which  is  merely  erroneous  and  excess- 
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ive  through  a  mistake  of  law  is  void,  in  such  a  sense  as  to 
make  an  ofiBcer  liable  for  executing  it,  or  to  call  for  a  dis- 
charge upon  habeas  corpus  of  a  person  held  under  it.  Indeed^ 
in  the  former  case,  Mr.  Justice  Miller  in  his  opinion,  at  page- 
174,  asserts  that  it  is  not.  Tlie  principle  upon  which  this 
case  goes  is,  that  when  a  court  has  once  imposed  a  sentence, 
whether  in  accordance  with  law  or  not,  which  has  been  served 
or  performed  in  whole  or  in  part,  it  has  no  jurisdiction  to 
impose  another,  either  in  addition  to  or  in  substitution  for  the 
first.  And  the  case  of  People  ex  rel.  Tweed  v.  Liscomb,  suprOy 
rests  upon  similar  grounds.  See  also  People  ex  rel.  Wool/  v. 
Jacobs,  66  N.  Y.  8. 

The  rule  to  which  we  have  referred  does  not  necessarily 
imply  that  every  judgment  which  a  court  having  jurisdiction 
of  a  person  and  of  his  offense  might  render  would  be  held  to- 
be  within  its  jurisdiction,  and  not  open  to  inquiry  upon  habeas 
corpus.  It  is  always  a  pertinent  question  whether  or  not  the 
act  under  consideration  was  done  in  the  exercise  of  the  exist- 
ing jurisdiction:  Clarice's  Case,  12  Cush.  320;  Adams  v.  Vose, 
1  Gray,  51.  And  we  can  conceive  of  a  sentence  so  foreign  to 
the  law  and  to  the  case  before  the  court,  and  so  far  in  excess 
of  the  power  conferred  upon  the  court,  as  to  furnish  ground  for 
an  argument  that  it  was  not  merely  erroneous,  but  entirely 
outside  of  the  jurisdiction. 

But  it  is  unnecessary  to  determine  how  such  a  sentence 
should  be  regarded,  for  the  irregularity  of  that  in  the  case  at 
bar  was  nothing  more  than  an  error.  Under  the  Public  Stat- 
utes, chapter  89,  section  23,  the  boy  might  be  committed  to 
the  State  Reform  School,  now  the  Lyman  School  for  Boys: 
Stats.  1884,  c.  323.  By  section  22  of  the  same  chapter  it  is 
provided  that  the  court,  "upon  request  of  the  state  board, 
may  authorize  said  board  to  take  and  indenture,  or  place  in 
charge  of  any  person,  or  in  the  state  primary  school,  or,  if  he 
or  she  prove  unmanageable,  to  commit  to  the  reform  or  indus- 
trial school  such  boy  or  girl  till  he  or  she  attains  the  age  of 
twenty-one  years,  or  for  any  less  tim«."  The  record  shows 
that  the  defendant  was  to  "  be  committed  to  the  state  board, 
to  be  sent  to  the  Lyman  School."  No  part  of  this  sentence 
was  in  excess  of  the  authority  of  the  court.  The  law  au- 
thorized commitment  directly  to  the  Lyman  School  under 
section  23,  or  commitment  to  the  custody  of  the  state  boarJ 
of  lunacy  and  charity  under  section  22,  with  authority  in 
them  to  commit  him  to  the  Lyman  School  if  he  proved  un- 
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manageable.  CoustruiDg  the  language  of  the  record  strictly, 
it  seems  to  contemplate  a  disposition  of  the  boy  not  in  accord- 
ance with  the  provisions  of  either  section  of  the  statute,  but 
depending  in  part  upon  one,  and  in  part  upon  the  other.  This 
!s  an  error  which  does  not  entitle  the  defendant  to  a  discharge 
upon  habeas  corpus,  and  which  can  be  corrected  only  by  pro- 
ceedings looking  directly  to  that  end.  Under  such  proceed- 
ings, the  court  can  render  such  judgment  as  should  have  been 
rendered  at  first:  Pub.  Stats.,  c.  187,  sec.  13. 

The  mittimus  follows  the  judgment,  and  most  of  the  objec- 
tions to  it  are  covered  by  what  we  have  already  said.  If  the 
directions  contained  in  the  Public  Statutes,  chapter  89,  sec- 
tion 24,  as  to  certifying  in  the  warrant  for  commitment  the 
boy's  age,  place  of  residence,  and  such  other  particulars  as 
can  be  ascertained  concerning  him,  are  applicable  to  a  com- 
mitment under  section  22,  they  are  merely  directory,  and  the 
omission  of  them  does  not  invalidate  the  warrant. 

The  state  board  named  in  two  places  in  the  mittimus  is 
called  the  State  Board  of  Health,  Lunacy,  and  Charity.  The 
Statute  of  1886,  chapter  101,  section  5,  provides  that  "the  board 
heretofore  known  as  the  State  Board  of  Health,  Lunacy,  and 
Charity,  shall  be  heretofore  called  the  State  Board  of  Lunacy 
and  Charity."  The  judgment  of  sentence  used  the  words 
"  State  Board "  alone,  which  are  the  words  of  section  22  of 
the  Public  Statutes,  chapter  89,  and  which  mean,  under  the 
present  law,  state  board  of  lunacy  and  charity.  The  mittimus 
recites  the  record,  but  uses  the  former  name  of  the  board. 
Under  the  mittimus  the  defendant  was  taken  to  the  Lyman 
School,  which  is  under  the  general  supervision  of  this  board: 
Pub.  Stats.,  c.  79,  sees.  2,  3,  5.  Taking  the  mittimus  in  all 
its  parts,  and  reading  it  in  connection  with  the  statutes  of 
the  commonwealth,  it  is  so  manifest  that  the  name  "State 
Board  of  Health,  Lunacy,  and  Charity  "  was  so  written  by  a 
clerical  error,  and  that  the  state  board  of  lunacy  and  charity 
was  meant,  that  we  cannot  hold  the  process  void.  Besides, 
we  have  the  judgment  before  us.  The  imprisonment  rests 
upon  the  judgment,  and  the  mittimus  is  important  only  as  a 
direction  to  the  oflficer,  and  as  evidence  of  the  authority  which 
the  judgment  gives:  People  ex  rel.  Trainor  v.  Bakery  89  N.  Y. 
460;  see  also  Ex  parte  Gibson,  31  Cal.  619;  91  Am.  Dec.  546; 
Ex  parte  Kellogg,  6  Vt.  509,  511. 

Prisooer  remanded. 
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Habeas  Corpus  cannot  be  Used  to  Review  Errors  or  Irregttlabt- 
TIE3:  Commonwealth  ex  reL  Davis  v.  Lechj,  26  Am.  Dec.  37,  and  note;  Bell  v. 
StaU,  45  IJ.  130;  Williamson's  Case,  67  Id.  374;  Ex  parte  S/iaio,  70  Id.  55; 
Ex  parte  Grace,  79  Id.  629;  Hammond  v.  People,  83  Id.  286;  Ex  parte  Gibson, 
D I  Id.  546;  State  v.  Galloway,  98  Id.  404. 
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Waster  and  Servant. — Neoligence  of  Master  mat  be  Inferred  in 
on  action  against  him  by  his  servant  to  recover  for  injuries  sustained  in 
his  employment,  when  it  appears  that  the  servant  was  hurt  by  the  break- 
ing of  a  rod  in  a  machine  which  he  was  using  in  a  proper  manner,  and 
which  he  did  not  know  to  be  out  of  repair,  and  that  the  break  did  not 
appear  to  be  a  fresh  one,  and  that  the  master  had  used  the  rod  for  nearly 
two  years  without  inspection,  subjecting  it  to  a  strain  tending  to  make 
it  brittle,  and  requiring  it  to  carry  double  the  weight  which  its  maker 
had  intended  it  to  carry. 

Master's  Dctty  to  Provide  his  Servant  with  Safe  Machinery  cannot 
be  Discharged  by  Delegating  its  performance  to  another.  If  he  em- 
ploys agents  or  servants  to  represent  him  in  performing  this  duty,  they 
are  to  that  extent  agents  or  servants  for  whose  conduct  he  is  answer- 
able, and  for  whose  negligence  his  other  servants  may  recover  if  injured 
thereby. 

Master  is  Answerable  for  Injitries  to  Servant  Resulting  from  De- 
fects IN  A  Machine,  when  such  defects  resulted  from  its  reconstruc- 
tion by  a  machinist  in  the  employ  of  the  master,  and  tlie  master,  having 
himself  no  practical  knowledge  of  machinery,  tells  the  machinist  to  ex- 
ercise his  own  judgment,  and  to  take  charge  of  the  machine  when  done, 
and  to  repair  it  when  necessary. 

Tort  to  recover  for  damages  sustained  by  the  plaintiff, 
"Moynihan,  from  the  breaking  of  a  rod  in  a  machine  which  he 
"was  operating  for  defendant,  a  corporation.  The  evidence  was 
to  the  effect  that  the  defendant  purchased  the  machine  in  1880, 
to  be  used  in  pressing  the  crowns  of  hats.  The  pressing  was 
done  by  a  part  called  a  dome,  and  weighing  six  hundred 
pounds.  To  counter-balance  the  dome,  a  ball  weighing  one 
hundred  and  thirteen  pounds  was  suspended  on  a  rod.  In  1882 
or  1883,  the  machine  was  rebuilt  under  the  direction  of  Mitchell 
Marcil,  a  machinist;  the  dome  was  made  larger  and  heavier, 
and  the  counter-balancing  weight  was  doubled,  without  in- 
creasing or  strengthening  the  rod.  In  operating  the  machine, 
the  weights  and  rod  were  given  a  pendulum  motion,  some- 
times struck  the  floor  and  the  sides  of  the  building,  and  the 
rod  also  struck  certain  iron-pipes.  From  these  causes  the  rod 
had  a  tendency  to  assume  a  crystalline  structure  and  become 
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brittle,  unless  annealed  from  time  to  time.  On  May  10,  1884, 
while  plaintiff  was  using  the  machine  in  the  usual  and  proper 
manner,  the  rod  broke  at  a  point  that  was  slightly  discolored, 
as  if  a  flaw  had  been  there  previously.  The  rod  had  not  been 
examined  since  January,  1883.  The  other  facts,  and  the  rul- 
ings which  the  court  was  requested  to  make,  are  stated  in  the 
opinion.     Verdict  for  plaintiff. 

D.  W.  Bond  and  J.  I.  Cooper,  for  the  defendant. 

/.  C.  Hammond,  for  the  plaintiff. 

Knowlton,  J.  The  defendant's  request  for  a  ruling  that 
upon  the  evidence  the  plaintiff  was  not  entitled  to  recover, 
was  rightly  refused.  There  wab  testimony  tending  to  show 
that  the  plaintiff  was  using  the  machine  in  a  proper  manner, 
and  that  he  did  not  know  it  was  out  of  repair.  This  would 
warrant  a  finding  that  he  was  in  the  exercise  of  due  care. 
The  fact  that  the  machine  broke,  in  the  manner  described, 
from  the  use  for  which  it  was  intended,  was  evidence  that  it 
was  defective  and  unsafe;  and  the  fact  that  the  defendant 
was  then  using  it  in  its  business,  if  left  unexplained,  was 
some  evidence  of  the  defendant's  negligence:  White  v.  Boston 
etc,  R.  R.,  144  Mass.  404.  But,  beyond  that,  it  was  proved 
that  the  rod  which  broke  was  designed  to  carry  one  iron  ball 
weighing  about  113  pounds,  and  that  under  the  defendant's 
direction,  the  machine  had  been  reconstructed,  and  the  rod 
made  to  carry  two  such  balls.  There  was  also  testimony  that 
it  had  been  subjected  to  a  use  which  caused  the  iron  in  the 
rod  to  vibrate  while  under  a  strain,  and  which  tended  to 
crystallize  it  and  make  it  brittle,  and  that  there  had  been  no 
inspection  of  it  to  ascertain  its  condition  for  nearly  two  years 
before  the  accident.  The  defendant's  secretary  and  treasurer, 
who  was  also  its  superintendent  and  one  of  its  directors,  testi- 
fied that  the  rod  was  slightly  discolored  at  the  place  of  the 
fracture,  as  if  the  break  was  not  fresh,  and  that  it  appeared  to 
him  as  if  the  iron  had  not  freshly  parted.  Upon  this  evidence, 
it  was  for  the  jury  to  decide  whether  or  not  the  defendant  was 
negligent. 

The  court  was  also  requested  to  rule  that  if  the  accident 
happened  by  reason  of  negligence  of  Marcil,  the  plaintiff  could 
not  recover.  This  ruling  was  refused,  and  the  jury  were  in- 
Btructed  that  negligence  of  Marcil  in  making  the  repairs  and 
reconstructing  the  machine  would  be  negligence  of  the  corpo- 
ration, for  which  the  corporation  would  be  answerable,  if  it 
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was  the  sole  cause  of  the  injury.  The  principal  question  in 
the  case  is,  whether  or  not  this  instruction  was  correct. 

The  rights  of  a  plaintiff  who  has  been  injured  by  defective 
machinery  of  a  defendant  for  whom  he  was  working  depend 
upon  the  contract,  express  or  implied,  under  which  he  was 
employed.  In  making  a  contract  for  service,  if  the  business 
is  to  be  carried  on  by  many  persons  working  together  in  a 
factory,  the  parties  naturally  contemplate  the  existence  of 
machinery,  tools,  and  appliances,  and  the  presence  of  other 
employees,  who  will  be  fellow-servants  of  him  who  is  contract- 
ing to  serve.  In  the  absence  of  an  express  stipulation,  the 
master  impliedly  agrees  to  provide  and  maintain  reasonably 
eafe  and  suitable  machinery  and  appliances,  so  far  as  the  ex- 
ercise of  proper  care  on  his  part  will  secure  them,  and  the 
servant  agrees  to  assume  all  the  ordinary  risks  of  the  busi- 
ness, and  among  them  the  risk  of  injury  from  negligence  of 
his  fellow-servants.  This  obligation  which  the  master  as- 
sumes is  personal,  and  pertains  to  him  in  his  relation  to  the 
business  as  proprietor,  and  in  his  relation  to  the  servant  as 
master.  It  has  been  repeatedly  held  that  he  cannot  discharge 
it  by  delegating  the  performance  of  his  duty  to  another:  Ford 
v.  Fitchburg  R.  R.,  110  Mass.  240;  Kelley  v.  Norcross,  121  Id, 
608;  Killea  v.  Faxon,  125  Id.  485;  Elvier  v.  Locke,  135  Id.  575; 
Lawless  v.  Connecticut  River  R.  R.,  136  Id.  1;  Flike  v.  Boston 
etc.  R.  R.,  53  N.  Y.  549;  Hough  v.  Railway,  100  U.  S.  213.  And 
if  he  employs  agents  or  servants  to  represent  him  in  the  per- 
formance of  this  duty,  they  are,  to  that  extent,  agents  or  ser- 
vants for  whose  conduct  he  is  responsible. 

The  very  nature  of  the  implied  contract  created  by  the 
hiring,  whereby  he  undertakes  to  use  proper  care  in  always 
providing  safe  tools  and  appliances,  is  inconsistent  with  his 
delegation  of  the  duty  to  a  fellow-servant,  for  whose  negligence 
he  is  not  to  be  responsible.  His  obligation  involves  the  exer- 
cise of  every  kind  of  care  and  diligence  which  is  necessary  to 
give  him  knowledge  of  the  condition,  as  to  safety,  of  his  ma- 
chinery and  appliances,  so  far  as  such  knowledge  is  obtain- 
able by  reasonable  effort.  His  duty  relates  to  the  condition  of 
these  articles  when  they  come  to  the  hands  of  his  servants 
for  use;  and  the  performance  of  that  duty  must  carry  him 
just  so  far  into  details  as  it  is  reasonably  necessary  to  go,  in 
view  of  the  nature  and  risks  of  the  business,  to  enable  him 
reasonably  to  protect  his  servants  from  a  danger  which  he 
should  prevent. 
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It  is  obvious  that  diiEcult  questions  arise  in  cases  of  this 
kind  in  determining  the  implied  obligations  of  the  respective 
parties  under  peculiar  circumstances.  In  many  kinds  of 
business  the  condition  of  a  machine  as  to  safety  is  constantly 
changing  with  the  use  of  it;  and  it  is  safe  or  unsafe  at  a  given 
moment  according  as  it  is  properly  or  improperly  used  and 
managed  by  the  servant  who  operates  it.  Moreover,  certain 
kinds  of  repairs  can  be  conveniently  and  properly  made, 
under  direction  and  supervision,  by  servants  regularly  em- 
ployed in  the  business.  In  such  cases,  both  parties  to  the 
contract  of  service  must  be  presumed  to  have  contemplated 
that,  to  a  certain  extent,  fellow-servants  would  be  employed 
by  the  master  to  do  work  in  keeping  the  machinery  safe. 
Work  negligently  done  within  that  field,  if  an  accident  should 
happen  from  it,  would  seem  at  first  to  introduce  a  conflict 
between  the  obligation  of  the  master  to  hold  himself  liable  for 
want  of  due  care  in  keeping  his  machinery  safe  and  the  obli- 
gation of  the  servant  not  to  claim  damages  resulting  from 
negligence  of  a  fellow-servant.  It  becomes  necessary,  there- 
fore, to  consider  the  rights  of  the  parties  in  such  cases.  The 
Application,  in  each  particular  case,  of  any  general  rules 
which  may  be  laid  down  will  involve  a  consideration  of  two 
questions  of  fact:  1.  What  is  the  nature  and  character  of  the 
business,  and  the  usual  and  proper  general  method  of  con- 
ducting it?  2.  In  such  a  business,  what  is  reasonably  neces- 
sary to  be  done  on  the  part  of  the  master  to  secure  for  the  use 
of  the  workmen  machinery  and  appliances  which  will  always 
be  reasonably  safe? 

First,  there  is  that  class  of  cases  in  which  the  condition  of  a 
machine  as  to  safety  is  constantly  changing  with  its  use,  so  as 
to  require  from  the  persons  tending  it,  as  a  part  of  the  ordi- 
nary use  of  it,  reconstruction  or  readjustment  of  parts,  as  they 
become  worn  out  or  displaced,  from  materials  or  new  parts 
supplied  by  the  master  for  that  purpose.  Such  work  is  a  part 
of  the  regular  business  of  the  servant  in  using  the  machine, 
and  not  of  the  master  in  maintaining  it.  Negligence  in  doing 
it  is,  as  to  all  other  employees,  negligence  of  a  fellow-servant. 
So  far  as  the  condition  of  machinery  depends  upon  this  kind 
of  attention,  the  master  does  his  duty  if  he  employs  compe- 
tent and  suitable  persons,  and  supplies  them  with  everything 
needed  for  their  work. 

A  second  class  of  cases  includes  those  in  which  repair  or 
reconstruction  of  a  machine  is  necessary,  of  such  a  kind  as  ia 
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commonly  done,  or  may  properly  be  done,  under  the  directioi> 
of  the  master,  by  servants  engaged  in  the  general  business. 
Both  parties  to  the  contract  must  be  presumed  to  have  con-^ 
templated  that  such  work  would  be  done  by  fellow-servants 
of  the  employee,  and  he  must  therefore  be  held  to  have  as- 
sumed all  risks  from  their  negligence  in  doing  it.  But  this, 
it  must  be  remembered,  is  a  part  of  that  work  for  the  results 
of  which,  in  the  completed  machine,  the  master  agrees  to  hold 
himself  responsible,  so  far  as  good  results  can  be  insured  by 
his  exercise  of  proper  care.  And  so  he  is  bound  to  bring  to 
this  department  of  the  business,  either  in  his  own  person  or 
by  an  agent,  such  intelligence,  skill,  and  experience  as  is  rea- 
sonably to  be  required  in  one  to  whom,  in  an  important  par- 
ticular, the  safety  of  others  is  intrusted;  and  he  is  bound,  also,^ 
to  be  reasonably  diligent  and  careful  in  the  use  of  his  facul- 
ties. One  who  represents  him  in  this  field  is  not  acting  as  a 
fellow-servant  with  his  other  employees,  within  the  meaning 
of  the  rule  which  we  are  considering,  but  is  his  agent  or  ser- 
vant, for  whose  care  and  diligence  he  is  accountable. 

There  may  be  still  a  third  class  of  cases,  in  which  a  ma- 
chine is  of  such  a  kind,  and  the  nature  of  the  business  in 
which  it  is  used  is  such,  that  the  parties  could  never  reason- 
ably have  contemplated  that  any  servants  employed  in  the 
business  would  build  or  reconstruct  it.  A  proprietor  might 
buy  such  a  machine,  or  send  an  agent  or  servant  to  buy  it. 
In  either  case  the  purchase  would  be  in  the  line  of  the  master'^ 
duty,  and  he  would  be  liable  for  the  consequences  of  negli- 
gence in  making  it.  He  might  hire  privileges  and  men  in  a 
machine-shop  in  a  distant  city,  and  build  it  there.  His  ser- 
vants in  that  work  would  not  be  fellow-servants  with  an  em- 
ployee engaged  in  an  entirely  different  business.  And  under 
the  doctrine  of  respondeat  superior  he  would  be  held  liable  for 
the  consequences  of  their  negligence.  If  he  saw  fit  to  con- 
struct or  reconstruct  it,  in  the  same  way,  in  or  near  the  build- 
ing in  which  it  was  to  be  used,  the  result  would  be  the  same. 
Upon  our  hypothesis,  it  would  be  inconsistent  with  his  im- 
plied contract  to  employ  fellow-servants  of  his  employee  in 
this  work,  and  he  therefore  could  not  relieve  himself  from  his 
general  obligation  as  to  the  safety  of  his  machinery  by  setting 
up  that  his  servants  in  the  construction  or  reconstruction  were 
fellow-servants  with  his  employees  in  the  business  in  which  it 
was  to  be  used. 

It  is  believed  that  the  decision  in  every  case  in  tliis  com- 
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monwealth  founded  upon  alleged  negligence  of  a  master  in 
relation  to  his  machinery,  tools,  or  appliances  will  be  found, 
upon  the  view  of  the  facts  taken  by  the  court,  to  be  governed 
by  the  principles  which  we  have  stated:  Elmer  v.  Locke,  135 
Mass.  575;  Johnson  v.  Boston  Tow-boat  Co.,  135  Id.  209;  Rogers 
V.  Ludlow  Mfg.  Co.,  144  Id.  198;  Holden  v.  Fitchhurg  R.  R., 
129  Id.  268;  Syicer  v.  South  Boston  Iron  Co.,  138  Id.  426;  Mc- 
Gee  V.  Boston  Cordage  Co.,  139  Id.  445;  Arkerscn  v.  Dennison, 
117  Id.  407;  Gilman  v.  Eastern  R.  R.,  10  Allen,  233;  13  Id. 
433;  King  v.  Boston  etc.  R.  R.,  9  Cush.  112;  129  Mass.  277, 
note;  see  also  Northern  Pacific  R.  R.  v.  Herbert,  116  U.  S.  642; 
Benzing  v.  Steinway,  101  N.  Y.  547. 

The  facts  in  this  branch  of  the  case  at  bar  are  undisputed. 
The  defendant  was  carrying  on  the  business  of  manufacturing 
and  finishing  straw  hats.  The  plaintiff  was  injured  upon  one 
of  several  heavy  iron  machines  operated  by  steam  power, 
manufactured  for  the  defendant  in  Norwalk,  Connecticut. 
The  defendant  reconstructed  this  and  three  other  machines, 
BO  as  to  make  them  press  the  brim  of  hats  as  well  as  the 
crown,  they  having  originally  been  built  to  press  the  crown 
only.  This  very  materially  changed  the  machine.  Mitchell 
Marcil,  who  had  charge  of  the  work,  testified  that,  after  they 
got  the  castings  and  everything  ready  to  put  on  it,  it  took  him 
and  three  other  men  about  four  weeks  to  rebuild  it. 

None  of  the  oiEcers  of  the  defendant  corporation  were  me- 
chanics, or  men  having  practical  knowledge  of  machinery. 
They  left  the  reconstruction  of  the  machines  entirely  to  Mar- 
cil, to  be  done  upon  his  own  judgment.  He  also  had  charge 
of  the  machines  all  the  time,  and  was  directed  to  see  what 
was  needed  to  be  done,  and  to  do  it.  Assuming  that  this  was 
a  machine  upon  which  the  defendant  might,  under  its  implied 
contract  with  the  plaintiff,  employ  his  fellow-servants  in  the 
work  of  reconstruction,  it  is  evident,  upon  the  undisputed  tes- 
timony, that  Marcil,  while  he  did  some  work  appropriate  for 
an  ordinary  servant,  was,  in  relation  to  the  reconstruction  and 
to  the  charge  of  this  machine,  set  to  do  the  master's  duty. 
The  defendant's  oflBcers  were  personally  incompetent  to  use 
that  skill  and  judgment  in  regard  to  keeping  these  machines 
eafe  which  the  law  required  of  the  defendant,  and  they  left 
to  Marcil  the  whole  business  not  only  of  determining  what 
should  be  done  in  reconstructing  the  machines,  and  how  it 
should  be  done,  but  also  of  determining  what  was  their  condi- 
tion as  to  safety  when  they  were  finished,  and  of  supervifling 
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them  in  reference  to  their  coi^Jition  afterward.  Taking  charge 
and  having  supervision  of  the  reconstruction,  and  of  the  ma- 
chines afterward,  was  a  part  of  the  master's  duty  under  his 
implied  contract  with  the  plain tiflf.  Inasmuch  as  the  defend- 
ant assumed  to  do  it  through  Marcil,  it  is  liable  for  the  con- 
Bequences  of  his  negligence.  To  hold  otherwise  would  be  to 
permit  a  master,  who  is  incompetent  to  perform  a  duty  which 
the  law  puts  upon  him  in  relation  to  the  condition  of  his  ma- 
chinery, to  relieve  himself  from  all  responsibility  for  the  per- 
formance of  it  by  employing  another  to  represent  him.  In  the 
opinion  of  a  majority  of  the  court,  there  was  no  error  in  the  in- 
Itnictions. 
Exceptions  overruled. 


Masteb  is  Liable  for  Injury  to  Employee  by  negligence  of  a  co-em- 
ployee who  exercises  a  supervision  over  the  other,  and  to  whom  ia  delegated 
the  duty  of  the  master  to  ascertain  that  machinery  is  safe,  etc. :  Jones  v.  Old 
Dominion  Cotton  Mills,  3  Am.  St.  Rep.  92,  and  note. 


Newcomb  v.  Boston  Protective  Department. 

[146  Massachusetts,  596.] 

Violation  of  City  Ordinance  Directly  Contributing  to  Injurt 
Caused  by  Negligence  of  Another  Bars  Recovery  for  such  in- 
jury, and  is  not  merely  evidence  of  contributory  negligence;  but  in  order 
to  defeat  a  recovery,  the  violation  of  the  ordinance  must  have  directly 
and  proximately  contributed  to  the  injury. 

Company  upon  Which  is  Conferred  "Right  of  Way  while  Going  to 
A  Fire"  is  not  thereby  Relieved  from  Liability  for  an  injury 
caused  by  its  negligence  to  one  whoso  unlawful  act  or  want  of  due  car* 
does  not  contribute  to  the  injury. 

Tort  by  Benjamin  B.  Newcomb  for  personal  injuries  sus- 
tained by  him  by  reason  of  a  collision  between  his  cab  and  a 
wagon  of  the  Boston  Protective  Department,  through  the 
alleged  negligence  of  the  servants  of  the  latter.  The  defend- 
ant was  incorporated  under  the  Massachusetts  Statute  of  1874, 
chapter  61,  for  the  protection  of  life  and  property  at  fires,  sec- 
tion 3  of  which  provides  as  follows:  "The  oflicers  and  men 
of  the  Boston  Protective  Department,  with  their  teams  and 
apparatus,  shall  have  the  right  of  way,  while  going  to  a  fire, 
through  any  street,  lane,  or  alley  in  the  city  of  Boston,  subject 
to  such  rules  and  regulations  as  the  city  council  and  the  fire 
commissioners  may  prescribe,  and  subject  also  to  the  rights  of 
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the  Boston  fire  department."  There  was  evidence  tending 
to  show  that  while  one  of  the  defendant's  wagons  was  respond- 
ing to  a  fire-alarm  in  the  city  of  Boston  it  was  negligently 
driven  into  the  plaiutifi''s  cab,  upon  which  the  plaintiff  was 
sitting,  causing  the  injury.  The  cab  and  horse  at  the  time 
were  not  drawn  up  "  lengthwise  with  the  street,  as  near  as  pos- 
sible to  the  sidewalk,"  as  provided  for  by  an  ordinance  of  the 
city,  but  the  horse  was  facing  the  sidewalk  at  an  angle,  so  that 
the  body  of  the  cab  projected  eighteen  or  twenty  inches  into 
the  street  beyond  the  line  of  other  cabs  standing  in  the  street. 
It  also  appeared  that  the  plaintiff  was  violating  another  ordi- 
nance, which  required  every  driver  of  a  vehicle  standing  in  a 
street  so  to  keep  his  horse  or  horses  and  vehicle  as  not  to  ob- 
struct the  streets.  The  defendant  asked  the  court  to  instruct 
the  jury,  —  1.  That  if  the  plaintiff,  at  the  time  of  the  accident, 
was  violating  the  ordinance  first  above  noted,  it  was  an  unlaw- 
ful act,  and  he  cannot  recover;  2.  That  if  that  unlawful  act 
contributed  to  cause  the  alleged  injury,  the  plaintiff  was  not 
in  the  exercise  of  due  care,  and  therefore  he  cannot  maintain 
this  action;  3.  That  under  section  3,  chapter  61,  of  the  act 
of  1874,  the  defendant  was  not  liable  for  an  accident  caused 
by  the  collision  of  one  of  its  teams,  while  going  to  a  fire,  witli 
A  vehicle  standing  in  the  streets,  in  violation  of  either  of  the 
city  ordinances;  and  4.  That  if  the  plaintiff  at  the  time  of 
the  action  was  violating  the  ordinance  last  above  noted,  it  was 
an  unlawful  act,  and  he  cannot  recover.  The  court  refused  to 
give  these  instructions,  but  instructed  the  jury  as  appears  in 
the  opinion.  The  jury  returned  a  verdict  for  the  plaintiff,  and 
the  defendant  alleged  exceptions. 

W.  Gaston  and  C.  L.  B.  Whitney^  for  the  plaintiff. 
R.  M.  Morse,  Jr.,  for  the  defendant. 

Knowlton,  J.  The  plaintiff  brought  his  action  to  recover 
for  injuries  received  while  sitting  upon  his  cab,  from  the  neg- 
ligent driving  of  a  wagon  against  it  by  a  servant  of  the 
defendant  corporation.  There  was  evidence  tending  to  show 
that,  at  the  time  of  the  accident,  he  was  violating  an  ordi- 
nance of  the  city  of  Boston,  by  waiting  in  a  street  without 
placing  his  vehicle  and  horse  lengthwise  with  the  street,  as 
near  as  possible  to  the  sidewalk,  and  that  this  illegal  conduct 
contributed  to  the  injury.  There  was  evidence  applicable  in 
like  manner   to  another   similar   ordinance,  which  requires 
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every  driver  of  a  vehicle  standing  in  a  street  so  to  keep  his 
horse  or  horses  and  vehicle  as  not  to  obstruct  the  streets. 

As  to  the  alleged  violation  of  each  of  these  ordinances,  the 
defendant  asked  the  court  to  instruct  the  jury  as  follows:  "If 
that  unlawful  act  contributed  to  cause  the  alleged  injury,  the 
plaintiff  was  not  in  the  exercise  of  due  care,  and  therefore  he 
cannot  maintain  this  action."  The  presiding  judge  declined 
to  give  this  instruction,  and  gave  none  which  we  deem  to  be 
equivalent  to  it.  He  instructed  the  jury  in  these  words:  "  If 
at  the  time  of  the  injury  to  the  plaintiff,  he  allowed  his  car- 
riage to  stand  in  the  street  in  violation  of  this  ordinance,  such 
violation  is  evidence  of  negligence  on  his  part;  and  if  such 
negligence  directly  contributed  to  the  injury,  the  plaintiff  can- 
not maintain  the  action.  It  cannot  be  said,  as  matter  of  law, 
that  the  fact  that  the  plaintiff  was  violating  a  city  ordinance 
necessarily  shows  negligence  that  contributed  to  the  injury." 
In  another  part  of  the  charge  it  was  indirectly  intimated  that, 
if  the  plaintiff's  unlawful  act  contributed  proximately  to  pro- 
duce the  injury,  he  could  not  recover;  but  it  was  nowhere 
expressly  stated. 

The  question  before  us,  then,  is,  whether  or  not  the  defend- 
ant was  entitled  to  this  instruction;  in  other  words,  whether 
if  the  plaintiff's  unlawful  act  contributed  to  cause  his  injury, 
it  was  a  bar  to  his  recovery,  or  merely  evidence  of  negligence 
which  might  or  might  not  bar  him,  according  to  the  view 
which  the  jury  should  take  of  his  conduct  as  a  whole  in  its 
relation  to  the  accident. 

It  has  often  been  held  that  a  violation  of  law  at  the  time 
of  an  accident,  by  one  connected  with  it,  is  evidence  of  his 
negligence,  but  not  conclusive:  Z/an?o?i  v.  South  Boston  Horse 
Railroad,  129  Mass.  310;  Hall  v.  Ripley,  119  Id.  135;  Damon  v. 
Inhabitants  of  Scituate,  119  Id.  Q6;  20  Am.  Rep.  315.  In  recent 
times  a  large  number  of  penal  statutes  have  been  enacted,  in 
which  the  legislature  has  seen  fit  to  punish  acts  which  are  not 
mala  in  se,  and  sometimes  when  in  a  given  case  there  is  no  ac- 
tual criminal  intent.  On  grounds  of  public  policy,  laws  have 
been  passed  under  which  a  person  is  bound  to  know  the  facts 
in  regard  to  the  subject  with  which  he  is  dealing,  when  under 
possible  circumstances  ignorance  would  not  be  inconsistent 
with  proper  care.  One  who  sells  milk  must  know  that  it  is 
not  adulterated.  An  unlicensed  person  must  know  that  what 
he  sells  is  not  intoxicating  liquor:  Commonwealth  v.  Boynton^ 
2  Allen,  160.     And  if  in  a  possible  case  he  trespasBes  in  inno- 
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-cent  ignorance,  the  law  gives  Mm  no  relief.  He  can  only 
appeal  to  the  sense  of  justice  and  the  discretion  of  the  public 
authorities  to  save  him  from  the  punishment  which  the  law 
would  inflict.  It  is  obvious  that  in  suits  for  negligence  if  the 
contributing  conduct  of  the  plaintiflf  is  to  be  considered  as  a 
■whole,  it  may  sometimes  be  found  that  he  has  not  been  guilty 
of  actual  negligence  or  fault,  although  he  has  violated  the 
law.  One  element  of  his  action  may  be  neglect  of  a  duty 
prescribed  by  a  statute,  when  there  are  other  concurring  ele- 
ments which  show  that  his  course  was  entirely  justifiable. 

As  a  general  rule,  in  deciding  a  question  in  relation  to  neg- 
ligence, each  element  which  enters  as  a  factor  into  one's  act 
to  give  it  character  is  to  be  considered  in  connection  with 
every  other,  and  the  result  is  reached  by  considering  all  to- 
gether. But,  for  reasons  which  will  presently  appear,  illegal 
conduct  of  a  plaintiff*  directly  contributing  to  the  occurrence 
on  which  his  action  is  founded  is  an  exception  to  this  rule. 
Such  illegality  may  be  viewed  in  either  of  two  aspects:  look- 
ing at  the  transaction  to  which  it  pertains  as  a  whole,  it  may 
be  considered  as  a  circumstance  bearing  upon  the  question 
whether  there  was  actual  negligence;  or  looking  at  it  simply 
in  reference  to  the  violated  law,  the  act  may  be  tried  solely 
by  the  test  of  that  law.  In  the  latter  aspect,  it  wears  a  hostile 
garb,  and  an  inquiry  is  at  once  suggested,  whether  the  plain- 
tiff", as  a  transgressor  of  the  law,  is  in  a  position  to  obtain 
relief  at  the  hand  of  the  law.  In  the  first  view,  the  illegal 
conduct  comes  within  the  general  rule  just  stated;  in  the 
eecond,  it  does  not.  This  distinction  has  not  alwa3'^s  been 
observed.  A  plaintiff's  violation  of  law  has  usually  been 
discussed  in  connection  with  the  subject  of  due  care. 

In  Bosworth  v.  Inhabitants  of  Swansey,  10  Met.  363,  Chief 
Justice  Shaw,  after  referring  to  the  rule  that  a  plaintiff  must 
be  free  from  "imputation  of  negligence  or  fault,"  says,  in  ref- 
erence to  unlawful  traveling  on  the  Lord's  day:  "This  would 
be  a  species  of  fault  on  his  part  which  would  bring  him  within 
the  principle  of  the  cases  cited." 

In  Jones  v.  Inhabitants  of  Andover,  10  Allen,  18,  Chief  Justice 
Bigelow  says:  "The  term  'due  care,'  as  usually  understood  in 
cases  where  the  gist  of  the  action  is  the  negligence  of  the  defend- 
ant, implies  not  only  that  a  party  has  not  been  negligent  or 
careless,  but  that  he  has  been  guilty  of  no  violation  of  law  in 
relation  to  the  subject-matter  or  transaction  which  constitutes 
'the  cause  of  action." 
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In  Steele  v.  Burkhardt,  104  Mass.  59,  6  Am.  Rep.  101,  an 
action  for  negligence  in  driving  against  the  plaintiffs'  horse, 
which  was  left  standing  in  a  street  in  violation  of  an  ordi- 
nance. Chief  Justice  Chapman  considers  the  general  sub- 
ject of  the  plaintiffs'  due  care,  and  then  treats  particularly 
the  contention  of  the  defendant  that  the  plaintiffs  were  com- 
pelled to  prove  their  violation  of  law  in  order  to  establish 
their  case. 

McGrath  v.  Merwin,  112  Mass.  467,  17  Am.  Rep.  119,  was 
an  action  founded  on  the  defendant's  alleged  negligence  in 
starting  the  machinery  of  a  mill,  while  the  plaintiff  was  at 
tvork  in  the  wheel-pit  making  repairs,  on  the  Lord's  day,  and 
Mr.  Justice  Morton,  in  delivering  the  opinion,  deals  with  the 
case  solely  upon  the  principle  that  courts  will  not  aid  a  plain- 
tiff whose  action  is  founded  upon  his  own  illegal  act,  and  says: 
"  The  decisions  in  this  commonwealth  are  numerous  and  uni- 
form to  the  effect  that  the  plaintiff,  being  engaged  in  a  viola- 
tion of  law,  cannot  recover,  if  his  own  illegal  act  was  an 
essential  element  of  his  case  as  disclosed  upon  all  the  evi- 
dence." He  further  states  the  rule  in  such  cases  to  be  that, 
"if  the  illegal  act  of  the  plaintiff  contributed  to  his  injury,  he 
cannot  recover;  but  though  the  plaintiff  at  the  time  of  the 
injury  was  acting  in  violation  of  law,  if  his  illegal  act  did  not 
contribute  to  the  injury,  but  was  independent  of  it,  he  is  not 
precluded  thereby  from  recovering." 

In  Davis  v.  Guarnieri,  45  Ohio  St.  470,  Owen,  C.  J.,  states, 
as  the  second  of  three  considerations  upon  which  the  doctrine 
of  contributory  negligence  is  founded,  "the  principle  which 
requires  every  suitor  who  seeks  to  enforce  his  rights  or  redress 
his  wrongs  to  go  into  court  with  clean  hands,  and  which  will 
not  permit  him  to  recover  for  his  own  wrong." 

No  case  has  been  brought  to  our  attention,  and  upon  careful 
investigation  we  have  found  none,  in  which  a  plaintiff  whose 
violation  of  law  contributed  directly  and  proximately  to  cause 
him  an  injury  has  been  permitted  to  recover  for  it;  and  the 
decisions  are  numerous  to  the  contrary:  Hall  v.  Ripley,  119 
Mass.  135;  Banks  v.  Highland  Street  Railway,  136  Id.  485; 
Tuttle  V.  Lawrence,  119  Id.  276,  278;  Lyons  v.  Desotelle,  124  Id. 
387;  Heland  v.  City  of  Lowell,  3  Allen,  407;  81  Am.  Dec.  670; 
Steele  v.  Burkhardt,  104  Mass.  59;  6  Am.  Rep.  191;  Damon  v. 
Inhabitants  of  Scituaie,  119  Mass.  66;  20  Am.  Rep.  315;  Marble 
V.  .Ross,  124  Mass.  44;  Smith  v.  Boston  and  Maine  R.  R.,  120 
Id.  490;  21  Am.  Rep.  538.    And  it  is  quite  immaterial  whether 
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or  not  a  plaintiflf's  unlawful  act  contributing  to  his  injury  is 
negligent  or  wrong  when  considered  in  all  its  relations.  He 
is  precluded  from  recovering,  on  the  ground  that  the  court 
will  not  lend  its  aid  to  one  whose  violation  of  law  is  the  foun- 
dation of  his  claim:  Hall  v.  Corcoran,  107  Mass.  251;  9  Am. 
Rep.  30. 

While  this  principle  is  universally  recognized,  there  is  great 
practical  diflSculty  in  applying  it.  The  best  minds  often 
dififer  upon  the  question  whether,  in  a  given  case,  illegal  con- 
duct of  a  plaintiff  was  a  direct  and  proximate  cause  contrib- 
uting, with  others,  to  his  injury,  or  was  a  mere  condition  of  it; 
or,  to  state  the  question  in  another  way,  appropriate  to  the 
reason  of  the  rule,  whether  or  not  his  own  illegal  act  is  an 
essential  element  of  his  case  as  disclosed  upon  all  the  evi- 
dence. Upon  this  point  it  is  not  easy  to  reconcile  the  cases. 
It  has  been  unanimously  decided  that  in  Gregg  v.  Wyman,  4 
Cush.  322,  there  was  error  in  holding  a  plaintiff's  illegal  con- 
duct to  be  an  essential  element  of  his  case,  when  in  fact  it 
was  merely  incidental  to  it:  Hall  v.  Corcoran,  supra.  But 
whatever  criticisms  may  have  been  made  upon  the  decisions 
or  the  assumptions  in  certain  cases,  that  illegal  action  of  a 
plaintiff  contributed  to  the  result,  or  was  to  be  treated  as  a 
concurring  cause,  or  upon  language  in  disregard  of  the  dis- 
tinction between  a  cause  and  a  condition,  there  has  been  none 
upon  the  doctrine  that  when  a  plaintiff's  illegal  conduct  does 
directly  contribute  to  his  injury  it  is  fatal  to  his  recovery  of 
damages:  Baker  v.  Portland,  58  Me.  199;  4  Am.  Rep.  274; 
Norris  v.  Litchfield,  35  N.  H.  271;  69  Am.  Dec.  546;  Sutton  v. 
Toion  of  Wauwatosa,  29  Wis.  21;  9  Am.  Rep.  253. 

The  plaintiff  relies  with  great  confidence  upon  the  case  of 
Hanlon  v.  South  Boston  Horse  R.  R.,  129  Mass.  310,  in  which 
the  presiding  judge  at  the  trial  refused  to  rule  that  ''if  the 
defendant  was  driving  at  a  rate  of  speed  prohibited  by  the 
ordinance  of  the  city  of  Boston,  and  this  speed  contributed  to 
the  injury,  this  fact  would  itself  constitute  negligence  on  the 
part  of  the  defendant,  and  would  entitle  the  plaintiff  to  recover 
if  ho  was  in  the  exercise  of  due  care,"  and  his  refusal  was  held 
right  by  this  court.  In  giving  the  opinion,  after  pointing  out 
that  driving  at  a  rate  of  speed  forbidden  by  the  ordinance 
might  have  occurred  without  fault  of  the  driver,  and  might 
have  been  justified  by  circumstances  authorizing  the  jury  to 
find  that  there  was  no  negligence,  Mr.  Justice  Colt  said:  "It 
is  not  true  that  if  an  unlawful  rate  of  speed  contributed  to  the 
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injury,  tliat  alone  would  give  the  plaintiff  a  right  to  recover, 
if  he  was  without  fault."  There  are  intimations,  without  ad- 
judication, to  the  same  effect  in  Wright  v.  Maiden  and  Melrose 
R.  R.,  4  Allen,  283,  and  in  Lane  v.  Atlantic  Worhs,  111  Mass. 
136.  See  also  Kirhy  v.  Boylston  Market  Association,  14  Gray, 
249;  74  Am.  Dec.  682;  Heeney  v.  Sprague,  11  R.  I.  456;  23 
Am.  Rep.  502;  Brown  v.  Buffalo  and  State  Line  R.  R.,  22  N.  Y. 
191;  Flynn  v.  Canton  Co.,  40  Md.  312;  17  Am.  Rep.  603. 

But  there  is  nothing  in  the  language  used  in  Hanlon  v.  South 
Boston  Horse  R.  R.,  supra,  inconsistent  with  the  principle  which 
we  have  already  stated.  That  decision  related  to  the  liability 
of  a  defendant.  It  may  be,  where  a  penal  statute  does  not 
purport  to  create  a  civil  liability,  or  to  protect  the  rights  of 
particular  persons,  that  a  violation  of  it  will  not  subject  the 
violator  to  an  action  for  damages,  unless  his  act,  when  viewed 
in  connection  with  all  the  attendant  circumstances,  appears 
to  be  negligent  or  wrongful.  And  at  the  same  time  courts 
may  well  hold  that,  in  the  sanctuary  of  the  law,  a  violator  of 
law  imploring  relief  from  the  consequences  of  his  own  trans- 
gression will  receive  no  favor. 

The  instruction  requested  in  the  case  at  bar  would  have 
become  applicable  only  upon  a  finding  by  the  jury  that  the 
plaintiff's  unlawful  act  contributed  to  cause  the  injury.  The 
jury  may  have  so  found;  and  we  are  of  opinion  that  upon  such 
a  finding,  irrespective  of  the  question  whether  viewed  in  all 
its  aspects,  his  act  was  negligent  or  not,  the  court  could  not 
properly  permit  him  to  recover.  The  instruction,  therefore, 
should  have  been  given. 

The  court  rightly  refused  the  instruction  requested  that  the 
plaintiff  could  not  recover  if  at  the  time  of  the  accident  he 
was  violating  the  ordinance,  and  so  doing  an  unlawful  act. 
This  request  ignored  the  distinction  between  illegality  which 
is  a  cause,  and  illegality  which  is  a  condition,  of  a  transaction 
relied  on  by  a  plaintiff,  or  between  that  which  is  an  essential 
element  of  his  case  when  all  the  facts  appear,  and  that  which 
is  no  part  of  it,  but  only  an  attendant  circumstance.  The 
position  of  a  vehicle  which  has  been  struck  by  another  may 
or  may  not  have  been  one  of  the  causes  of  the  striking.  Of 
course  it  could  not  have  been  struck  if  it  had  not  been  in  the 
place  where  the  blow  came.  But  this  is  a  statement  of  an 
essential  condition,  and  not  of  a  cause  of  the  impact.  The 
distinction  is  between  that  which  directly  and  proximately 
produces,  or  helps  to  produce,  a  result  as  an  eflBcient  cause, 
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and  that  which  is  a  necessary  condition  or  attendant  circum- 
stance of  it.  If  the  position  of  the  plaintiff's  vehicle  was  such 
as,  in  connection  with  ordinary  and  usual  concurring  causes, 
would  naturally  produce  such  an  accident,  that  indicates  that 
it  contributed  to  it.  But  even  in  that  case,  external  causes 
may  have  been  so  exclusive  in  their  operation,  and  so  free 
from  any  relation  to  the  position  of  the  vehicle,  as  to  have 
left  that  a  mere  condition,  without  agency  in  producing  the 
result.  What  is  a  contributing  cause  of  an  accident  is  usually 
a  question  for  a  jury,  to  be  determined  by  the  facts  of  the 
particular  case;  and  such  it  has  been  held  to  be.  in  many 
cases  like  the  one  before  us:  Damon  v.  Inhabitants^ of  Scituate, 
119  Mass.  66;  20  Am.  Rep.  315;  Hall  v.  Ripley,  119  Mass.  135; 
Welch  V.  Wesson,  6  Gray,  505;  Spofford  v.  Harlow,  3  Allen,  176; 
White  V.  Lang,  128  Mass.  598;  35  Am.  Rep.  402;  Baker  y.  Port' 
land,  58  Me.  199;  4  Am.  Rep.  274;  Norris  v.  Utchfield,  35  N.  H, 
271;  69  Am.  Dec.  546;  Sutton  v.  Town  of  Wauwatosa,  29  Wis. 
21;  9  Am.  Rep.  534. 

The  defendant's  third  request  for  an  instruction  was  rightly 
refused,  for  reasons  which  have  already  been  stated.  The 
statute  referred  to  does  not  relieve  the  defendant  from  liability 
for  negligence  to  a  plaintiff  whose  unlawful  act  or  want  of  due 
care  does  not  contribute  to  his  injury. 

In  the  opinion  of  a  majority  of  the  court  the  entry  must  be, 
exceptions  sustained. 


Violation  of  Law  Directly  Contributing  to  Negligent  Injury 
Defeats  Recovery  therefor:  Bosworth  v.  Inhabitanta  of  Swamey,  43  Am. 
Dec.  441,  and  note;  Heland  v.  City  of  Lowell,  81  Id.  G70;  McOrath  v.  Merwin, 
17  Am.  Rep.  119;  Johnson  v.  Town  of  Irashiirgh,  19  Id.  Ill;  Smith  v.  Boston 
4k  M.  R.  R.,  21  Id.  538;  Dams  v.  Somerville,  35  Id.  399,  400;  Wallace  v. 
Merrimack  River  etc.  Co.,  45  Id.  301,  302;  and  see  Baker  v.  Portland,  4  Id. 
274;  Steele  v.  Burhliardt,  6  Id.  191;  Damon  v.  Inhabitants  of  Sdtuate,  20  Id. 
315;  compare  McClary  v.  Lowell,  S  Id.  366;  Sutton  v.  Town  of  WauvxUosa,  9 
Id.  534;  Schmid  v.  Humphrey,  30  Id.  414;  Davidson  v.  City  of  Portland,  31 
Id.  253;  WhiU  v.  Lang,  35  Id.  402;  Platz  v.  City  cfCohoes,  42  Id,  286. 
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O'Brien  v.  Wagner. 

r94  Missouri,  93.] 

Condition  Subsequent  in  Deed.  —  AYhero  grantee  to  a  conveyance  of  land 
covenants  to  erect  a  house  thereon  within  a  certain  time  under  penalty 
of  forfeiting  the  estate  conveyed,  the  deed  is  clearly  upon  condition  sub- 
sequent. 

Grantee'.s  Title  to  Land  Dependent  upon  Condition  Subsequent  is  not 
Divested  by  mere  failure  to  perform  such  condition. 

Grantor  may  Waive  FoRFErruRE  for  CoNDrnoN  Broken  by  grantee  of 
land  under  deed  containing  conditions  subsequent. 

Entry  of  Land  for  Breach  of  Condition  Subsequent  in  Deed  —  Eject- 
ment. —  Entry  for  condition  broken  is  required  of  the  grantor  to  such 
deed  to  make  good  the  forfeiture,  or  he  or  his  heirs  may  maintain  eject- 
ment. 

Upon  Breach  of  Condition  Subsequent  in  Deed,  Estate  Revests  in 
Grantor  then  in  Possession  at  once,  and  no  formal  act  on  his  part  i* 
required. 

Presumption  —  Evidence.  —  After  Breach  of  Condition  Subsequent, 
the  presumption  arises  that  grantor  in  possession  is  holding  to  enforce 
the  forfeiture.  This  presumption  is,  however,  one  of  fact,  and  may  be 
overcome  by  evidence,  and  the  evidence  may  consist  of  the  acts  and 
declarations  of  the  party  in  possession,  and  the  like. 

M.  Kinealy  and  Jack  Kinealy,  for  the  appellant. 

W.  F.  Broadhead,  for  the  respondents. 

Black,  J.  The  plaintiffs  are  the  heirs  of  Eliza  Fitzwilliam, 
and  as  such  prosecute  tliis  action  of  ejectment.  She  con- 
veyed the  lot  in  question  to  Chamberlain  by  deed,  dated  the 
let  of  June,  1864.     The  deed  is  expressed  to  be  in  considera- 
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lion  of  eighty  dollars,  and  the  covenants  therein  recited.  The 
deed,  among  other  things,  states,  "  said  party  of  the  second 
part  hereby  covenants  with  said  party  of  the  first  part,  under 
penalty  of  forfeiture  of  the  estate  hereby  conveyed,  that,  pre- 
vious to  the  first  day  of  July,  1866,  he  shall  erect  on  said  lot 
of  ground  a  substantial  dwelling-house."  The  evidence  shows 
that  Chamberlain  did  not  pa}''  the  eighty-dollar  consideration,- 
and  when  it  was  demanded,  he  said  he  did  not  want  the  prop- 
erty. He  did  not  build  or  ofier  to  build  the  house.  Mrs. 
Fitzwilliara,  at  the  date  of  the  deed,  had  this  and  four  or  five 
other  lots  inclosed  by  a  fence,  and  she  continued  in  possession 
of  the  lot  until  her  death,  in  1883.  After  her  death,  Cham- 
berlain made  a  quitclaim  deed  to  defendant's  wife,  and  the 
defendant  then  took  possession. 

It  was  the  evident  intention  of  the  parties  to  the  deed  ta 
Chamberlain  that  a  failure  to  build  the  house  within  the  time 
epecified  should  defeat  the  grant.  The  deed  is  clearly  upon 
condition  subsequent.  The  failure  alone  to  build  the  house 
would  not  divest  the  grantee  of  the  title.  The  grantor,  in  a 
deed  upon  condition,  may  waive  the  forfeiture;  and  to  make 
good  the  forfeiture,  he  must  enter  for  condition  broken,  or  he 
or  his  heirs  may  maintain  ejectment:  Ellis  v.  Kyger,  90  Mo. 
606.  Here  the  grantor  held  possession  from  the  date  of  the 
deed,  1864  to  1883.  The  breach  of  the  condition  occurred  in 
1866.  If  the  grantor  had  refused  to  put  the  grantee  in  posses- 
sion, there  would  be  ground  for  the  claim  now  made  that  he 
had  been  prevented  from  performing  the  condition,  and  thus 
avoid  a  forfeiture.  But  the  circumstances  all  tend  to  show 
that  Chamberlain  did  not  want  possession.  The  court,  sitting 
as  a  jury,  by  the  instructions  given,  found  that  Mrs.  Fitzwil- 
liam  did  not  waive  the  condition  or  prevent  the  performance 
of  it.  Mr.  Washburn  says  if  the  grantor  is  himself  in  posses- 
Bion  of  the  premises  when  the  breach  happens,  the  estate  re- 
vests in  him  at  once,  without  any  formal  act  on  his  part,  and 
he  will  be  presumed,  after  the  breach,  to  hold  for  the  purpose 
of  enforcing  the  forfeiture:  2  Washburn  on  Real  Property,  5th 
ed.,  18.  Of  course  this  presumption  is  one  of  fact,  and  may 
be  overcome  by  evidence,  and  the  evidence  may  consist  of  the 
acts,  declarations  of  the  party  in  possession,  and  the  like. 
The  evidence  tends  to  show,  and  the  court  found,  that  Mrs. 
Fitzwilliara  claimed  the  property  as  her  own. 

The  appeal  is  without  any  merit,  and  the  judgment  is 
affirmed. 
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Conditions  Subsequent  ix  Deed:  Rawson  v.  School  District  No.  5,  83  Am. 
Dec.  670,  and  note  G75;  note  80  Id.  189;  Cross  v.  Carson,  44  Id.  742,  and 
note  743;  note  57  Am.  Rep.  G3. 

Breach  of  Condition  Subsequent  does  not  Ipso  Facto  Reve.st  thb 
Estate:  Note  44  Am.  Dec.  754. 

Re-entry  for  CoNDrrioN  Broken  is  Required:  Note  44  Am.  Dec.  755; 
Chalker  v.  Clialker,  6  Id.  206;  when  re-entry  ia  unnecessary:  Frost  v.  Butler, 
22  Id.  199. 


O'Connor  v.  Missouri  Pacific  Railway  Company. 

[94  Missouri,  150.J 

Pleading.  —  Cosiplatnt  in  Action  for  Negligence  need  not  Aver  that 
party  injured  was  at  the  time  of  the  injury  in  the  exercise  of  due  care 
or  without  fault.  It  is  for  the  party  who  relies  upon  negligence  either 
as  a  cause  of  action  or  defense  to  allege  and  prove  it. 

Railroad  Company  is  Negligent  where  It  Makes  Flying  Switch  on 
Public  Highway  which  is  constantly  in  use,  the  car  being  unguarded, 
unattended  by  and  not  under  control  of  a  brakeman. 

Negligence  may  be  Imputed  to  Traveler  on  Public  Highway  when 
about  to  Cross  Railroad  Track,  especially  where  there  are  a  num- 
ber of  trains,  if  he  fails  to  keep  a  sharp  watch  for  approaching  cars;  but 
this  rule  does  not  compel  such  traveler  to  anticipate  nor  be  prepared 
for  culpable  negligence  of  the  railroad  company.  He  may  rightfully  as- 
sume and  act  upon  the  assumption  that  every  one  else  will  obey  the  law. 

It  Devolves  upon  Railroad  Company,  in  Action  against  It  for  Negli- 
gence, TO  Show  Want  of  Proper  Care  by  the  injured  person,  where 
his  negligence  is  not  disclosed  by  his  own  evidence,  and  the  company  is 
shown  to  have  been  in  default. 

Thomas  J.  Portis,  and  Adams  and  Bowles,  for  the  appellant. 

Sherry  and  Harlow,  for  the  respondent. 

Black,  J.  The  defendant  appealed  from  a  judgment  in 
favor  of  the  plaintiff  for  five  thousand  dollars  damages  for  the 
■death  of  her  husband,  who  was  run  over  by  one  of  the  defend- 
ant's cars  at  or  near  the  intersection  of  Union  Avenue  and 
Hickory  Street,  in  Kansas  City,  in  February,  1886. 

The  defendant  offered  no  evidence.  That  for  the  plaintiff 
is,  in  substance,  as  follows:  "  Hickory  Street  runs  north  and 
south,  and  Union  Avenue  crosses  it  in  a  northwesterly  direc- 
tion. Hickory  Street  forms  the  eastern  boundary  of  the  de- 
fendant's switch-yards,  and  Union  Avenue  extends  along  the 
northeast  side  thereof.  There  are  five  or  six  railroad  tracks 
■on  and  along  Union  Avenue  at  this  crossing,  one  of  which,  at 
least,  is  used  by  the  Wabash  road,  and  otliers  are  owned  by 
the  defendant.     The  deceased,  in  going  to  cliurch  on  Sunday 
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niorning,  traveled  southward  from  his  home  on  and  along 
Hickory  Street  until  he  reached  these  several  tracks.  There 
his  progress  was  obstructed  by  a  train  of  the  Wabash  road 
going  east  on  the  south  track.  At  this  time  defendant's  ser- 
vants were  switching  cars  in  and  out  of  the  yard.  They  had 
a  string  of  cars  to  the  east  of  the  crossing,  and  from  the  rear 
of  their  train  they  'kicked'  a  single  car  westward  over  the 
crossing  and  into  the  switch-yard.  There  was  no  brakeman 
or  other  person  on  the  car,  and  it  ran  on  and  over  O'Connor, 
and  he  died  from  the  effects  of  the  wounds  then  received." 

There  is  evidence  to  the  effect  that  O'Connor,  in  order  to 
get  by  the  passing  Wabash  train,  turned  and  went  west  on  the 
defendant's  track  thirty,  forty,  or  fifty  feet,  and  that  the  car 
hit  him  in  the  back  while  he  was  thus  going  west;  other  wit- 
nesses who  measured  the  distance  say  he  was  found,  when  run 
over,  not  more  than  fifteen  feet  west  of  the  west  line  of  Hick- 
ory Street.  There  is  still  other  evidence  to  the  effect  that  he 
was  hit  while  in  the  limits  of  Hickory  Street,  and  that  the  car 
pushed  him  westward.  If  not  hit  while  on  Hickory  Street, 
he  was  on  Union  Avenue,  both  public  streets.  One  or  two 
persons,  who  were  of  the  crew  engaged  in  switching  the  cars, 
hallooed  to  him  to  get  off  the  track,  but  it  is  evident  he  did 
not  hear  the  warning,  probably  because  of  the  noise  of  a  pass- 
ing train,  and  that  of  two  switch-engines,  near  the  same  place. 

1.  The  defendant  objected  to  the  introduction  of  any  evi- 
dence; this  objection,  it  is  contended,  should  have  been  sus- 
tained because  the  petition  did  not  allege  that  the  deceased 
was  without  fault  on  his  part.  It  is  the  established  law  of 
this  state  that  it  is  not  necessary  to  state  in  the  petition  that 
the  plaintiff  or  the  deceased  person  was,  at  the  time  of  the 
injury,  in  the  exercise  of  due  care  or  without  fault.  It  is  for 
the  party  who  relies  upon  negligence,  either  as  a  cause  of 
action  or  a  defense,  to  allege  and  prove  it:  Thompson  v.  Rail- 
road, 51  Mo.  190;  11  Am.  Rep.  443;  Lloyd  v.  Railroad,  53  Id. 
509;  Petty  v.  Railroad,  88  Id.  306;  and  many  other  cases. 

2.  The  public  as  well  as  the  defendant  had  the  right  to  the 
use  of  the  streets,  and  the  defendant  was  at  all  times  in  duty 
bound  to  respect  the  rights  of  persons  traveling  thereon.  The 
only  purpose  of  making  a  flying  switch  was  to  save  travel  on 
the  part  of  the  engine.  It  is  too  plain  to  admit  of  a  shadow 
of  doubt  that  making  a  flying  switch  on  a  public  highway, 
which  is  in  constant  use,  and  without  the  car  being  attended 
by  and  under  the  control  of  a  brakeman,  is  evidence  of  gross 
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negligence:  Kay  v.  Railroad,  G5  Pa.  St.  2G9;  3  Am.  Rep.  628; 
Butler  V.  Railroad,  28  Wis.  487.  In  Brown  v.  Railroad,  32 
N.  Y.  597,  such  an  act  was  characterized  as  gross  negligence, 
and  it  may  be  the  better  doctrine  to  say  that  such  an  act, 
under  the  circumstances  disclosed  in  this  case,  is  negligence 
per  se.  But  the  instructions  given  in  this  case  do  not  require 
us  to  express  any  opinion  upon  that  proposition.  The  court, 
by  the  instruction  given  at  the  request  of  the  plaintiff,  left  it 
to  the  jury  to  say  whether  defendant  was  guilty  of  negligence, 
and  by  another,  given  by  the  court  of  its  own  motion,  the 
jury  were  told  that  if  defendant  cut  the  car  loose  and  permit- 
ted the  same  to  run  across  the  street  unguarded  and  unat- 
tended, and  in  such  a  manner  as  to  endanger  travelers  passing 
along  or  across  the  street,  then  such  conduct  constituted  neg- 
ligence on  the  part  of  the  railroad  company.  Again,  the 
court,  after  stating  the  abstract  proposition  that  plaintiff  could 
not  recover,  though  the  defendant  was  guilty  of  negligence,  if 
O'Connor  was  also  negligent,  proceeds  to  say:  "  It  was  O'Con- 
nor's duty,  and  he  was  bound  to  use  his  eyes  and  ears  as  an 
ordinarily  prudent  man  would  under  similar  circumstances, 
to  detect  the  dangers  of  the  situation;  and  if  he  failed  to  do 
this,  which,  if  he  had  done,  the  injury  would  not  have  re- 
sulted, then  his  widow,  the  plaintiff  here,  cannot  recover, 
although  the  car  was  negligently  'kicked'  across  the  street  as 
charged  in  the  petition."  There  can  be  no  valid  objections  to 
these  instructions  so  far  as  they  relate  to  negligence  on  tlie 
part  of  the  defendant.  And  as  to  contributory  negligence  on 
the  part  of  the  deceased,  we  know  of  no  better  guide  than  to 
measure  his  conduct  by  that  of  a  prudent  person  under  like 
circumstances. 

3.  The  appellant,  however,  insists  that  the  court  should 
have  directed  a  verdict  for  the  defendant,  and  an  instruction 
of  this  character  was  the  only  one  asked  by  the  defendant. 
It  is  the  duty  of  a  traveler  on  a  highway,  when  about  to  cross 
a  railroad  track,  and  especially  where  there  are  a  number  of 
trains,  to  use  his  eyes  and  ears;  in  other  words,  he  should 
keep  a  sharp  watch  for  approaching  cars,  and  if  he  does  not 
do  this,  he  is  guilty  of  negligence;  and  when  his  failure  to  do 
this  is  clearly  shown  by  undisputed  evidence,  or  is  found  to 
be  a  fact  by  the  jury,  he  cannot  recover.  The  defendant  has 
a  right  to  rely  upon  the  exercise  of  ordinary  prudence  on  tlie 
part  of  the  plaintiff,  as  in  this  case  on  the  part  of  the  de- 
ceased; so,  on  the  other  hand,  the  plaintiff  has  the  right  tu 
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presume  due  care  on  the  part  of  the  defendant.  As  said  in 
Shearman  and  Redfield  on  Negligence,  3d  ed.,  sec.  31:  "As 
there  is  a  natural  presumption  that  every  one  will  act  with 
due  care,  it  cannot  be  imputed  to  the  plaintiff  as  negligence 
that  he  did  not  anticipate  culpable  negligence  on  the  part  of 
the  defendant.  He  has  a  right  to  assume  that  every  one  else 
will  obey  the  law,  and  to  act  upon  that  belief."  This  doctrine 
was  approved  in  Buesching  v.  Gas  Light  Company,  73  Mo.  219, 
■39  Am.  Rep.  503,  and  again  asserted  in  Stepp  v.  Railroad,  85 
Mo.  229,  and  more  recently  in  Petty  v.  Railroad,  88  Id.  320. 
The  authors  before  cited,  and  in  the  same  section,  go  much 
further,  and  say:  "  Nor  even  where  the  plaintiff  sees  that  the 
defendant  has  been  negligent,  is  he  bound  to  anticipate  all  the 
perils  to  which  he  may  possibly  be  exposed  by  such  negli- 
gence, or  to  refrain  absolutely  from  pursuing  his  usual  course 
on  account  of  risks  to  which  he  is  probably  exposed  by  the 
defendant's  fault":  Shearman  and  Redfield  on  Negligence, 
supra. 

Now,  in  this  case,  although  the  deceased  was  bound  to  keep 
a  sharp  watch  for  cars,  yet  he  was  not  bound  to  anticipate 
that  defendant  would  make  a  flying  switch  across  and  over 
the  public  highway,  —  he  was  not  bound  to  be  prepared  for 
an  act  of  negligence  on  the  part  of  the  defendant.  In  view  of 
the  noise  made  by  the  passing  trains,  it  cannot  be  said,  as  a 
matter  of  law,  that  he  was  negligent  in  failing  to  hear  the 
warning  of  the  men  of  the  crew.  O'Connor  is  dead,  unable  to 
epeak,  and  it  does  not  appear  that  he  failed  to  make  proper 
use  of  his  eyes  and  ears.  Whether  he  did  or  not  was  a  ques- 
tion to  be  determined  from  all  the  circumstances  in  evidence, — 
a  question  of  fact  for  the  jury.  As  we  said  in  the  Stepp  case, 
eupra,  where  the  traveler's  fault,  if  any  there  was,  is  not  dis- 
closed by  his  own  evidence,  and  the  company  is  shown  to 
have  been  in  default,  it  devolves  upon  the  defendant  to  show 
the  want  of  proper  care  on  the  part  of  the  person  injured.  It 
would  have  been  more  prudent  on  the  part  of  the  deceased, 
looking  from  a  standpoint  after  he  had  been  killed,  to  have 
waited  until  the  Wabash  train  had  passed,  but  that  train  was 
going  to  the  east  and  he  stepped  to  the  west  (so  some  of  th© 
witnesses  say),  all  the  while  being  within  the  limits  of  Union 
Avenue,  and  whether  he  was  thereby  guilty  of  negligence  was 
eminently  a  question  for  the  jury.  On  the  whole,  we  see  no 
reason  for  taking  this  case  from  the  jury. 

The  judgment  is  therefore  affirmed. 
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Averment  that  Plafstiff  was  Free  from  Negligence  not  Rk- 
OCiRED:  Potter  v.  Chicago  etc.  R.  R.,  91  Am.  Dec.  444,  and  note  445. 

Negligence  in  Operating  Running  Switch:  Brown  v.  N.  Y.  Central 
R.  R.,  88  Am.  Dec.  353,  and  note  359;  or  flying  switch:  Ormsbee  v.  Boston 
etc.  R.  R.  Co.,  51  Am.  Rep.  354,  and  note  360. 

Ordinary  Sense  and  Prcdence  is  Required  of  Traveler  about  to 
Cross  Railroad  Ttack:  Butterjield  v.  Western  R.  R.  Corp.,  87  Am.  Dec. 
678;  Cleveland,  Columbus,  etc.  R.  R.  Co.  v.  Crawford,  15  Am.  Rep.  633; 
Wilcox  V.  Rome  R.  R.  Co.,  100  Am.  Dec.  440;  North  Pacific  R.  R.  v.  Heil- 
man,  88  Id.  482.  Degree  of  care  required  when  there  ia  cause  to  apprehend 
danger:  Pa.  R.  R.  Co.  v.  Ogier,  78  Id.  699;  Lucas  v.  Ifew  Bedford  etc. 
R.  R.  Co.,  06  Id.  406.  Injury  while  crossing  track:  Beisegel  v.  N.  Y.  C. 
R.  R.,  90  Id.  741,  and  note  752;  Baltimore  Jk  0.  R.  R.  v.  Breinig,  90  Id. 
49;  note  78  Id.  700;  note  51  Am.  Rep.  360;  what  constitutes  negligence  in 
crossing  track:  Notes  97  Am.  Dec.  100;  100  Id.  781;  JHoerbusv.  Herman,  2 
Am.  St.  Rep.  440.  Duty  to  person  crossing  track:  Note  86  Am.  Dec.  552; 
Welch  V.  Hannibal  Jk  St.  J.  R.  R.  Co.,  37  Am.  Rep.  440,  and  note  443; 
note  37  Id.  701;  Correll  v.  B.  C.  R.  d-  M.  R.  R.  Co.,  18  Id.  22;  care 
required  when  road  crosses  highway:  Ernst  v.  Hudson  River  R.  R.  Co.,  90 
Am.  Dec.  761,  and  note  780;  100  Id.  40.5,  and  note  412;  Belle fontaine  R.  R. 
Co.  V.  Hunter,  5  Am.  Rep.  201,  and  note  216;  note  2  Am.  St.  Rep.  163; 
Tolriuin\.  Syracuse,  B.,  d;  N.  Y.  R.  R.  Co.,  50  Am.  Rep.  649,  and  note  654; 
care  exacted  of  company  in  general:  Notes  75  Am.  Dec.  383;  90  Id.  55.  la 
Yotinj  V.  New  York  etc.  R.  R.  Co.,  107  N.  Y.  500,  the  plaintiff  waited  until 
the  down  train  passed,  and  then,  without  looking  to  see  whether  a  train  was 
approaching  on  the  other  track,  attempted  to  cross  and  was  injured.  It  was 
held  that  he  was  guilty  of  contributory  negligence  which  would  bar  re- 
covery. And  in  Nash  v.  R.  J:  F.  R.  R.  Co.,  82  Va.  55,  the  plaintifT  attempted 
to  cross  a  track,  the  view  of  which  was  obstructed  by  a  box-car.  It  was  held 
that  although  the  railroad  company  might  be  somewhat  negligent  in  allow- 
ing the  box-car  to  stand  where  it  would  so  obstruct  the  view,  the  plaintiff, 
in  turning  short,  and  crossing  the  track  slowly,  without  attempting  to  as- 
certain whether  a  train  was  coming,  was  guilty  of  negligence  which  was  th& 
proximate  cause  of  the  injury. 

Contributory  Negligence  —  Burden  of  Proof:  Notes  49  Am.  Rep.  628; 
39  Id.  511;  Ltccas  v.  New  Bedford  etc.  R.  R.  Co.,  66  Am.  Dec,  406,  and  note 
410;  Johnson  v.  Hudson  River  R.  R.  Co.,  75  Id.  375. 


Straus  v.  Imperial  Fire  Insurance  Company. 

[94  MISSOUEI,  182.] 

In  Contracts  of  Insurance  the  Rules  of  Construction  Require  that 
reference  should  be  had  to  the  real  intention  of  the  parties,  except  ia 
cases  relating  to  warranties;  also  that  the  whole  contract  be  considered, 
and  when  one  clause  stands  with  others,  its  sense  may  be  gathered  from 
those  which  immediately  precede  and  follow  it. 

Thb  Con.struction  of  a  Clause  in  an  Insurance  Policy  Providing  that 
Notorious  Resistance  to  Lawful  Authority  should  not  render  the 
company  liable  for  loss  or  damage  by  fire  arising  therefrom  is  governed 
by  preceding  clauses  which  relieve  the  company  from  payment  of  th« 
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loss  when  the  fire  should  happen  by  any  invasion,  foreign  enemy,  insur- 
rection, or  civil  commotion,  lawful  military  power,  usurped  power,  or  by 
any  person  or  persons  engaged  in  a  riot;  and  under  a  policy  containing 
such  clauses  the  company  cannot  escape  liability  from  loss  by  a  fire 
brought  about  by  the  efforts  of  four  or  five  convicts  who  had  combined 
to  effect  an  escape  from  prison,  where  the  prison  power  was  adequate  to 
overcome  such  resistance,  and  where  as  soon  as  such  convicts  came  in 
contact  with  an  oflBcer  authorized  to  arrest,  they  immediately  yielded, 
nor  is  the  company  aided  by  the  fact  that  exaggerated  reports  were  cir- 
culated outside  the  prison  walls,  where  a  large  number  of  persons  had 
lawfully  assembled  and  armed  themselves  to  render  assistance. 
The  Clause  "Notorious  Resistance  to  Lawful  Authority"  was  Con- 
strued in  this  case  to  mean  such  an  unusual  and  extraordinary  state  of 
affairs  as  that  the  usually  constituted  civil  authorities  are  overpowered, 
and  consequently  unable  and  inadequate  for  the  time  being  to  success- 
fully contend  therewith. 

Charles  Nagel  and  Henry  Hitchcock,  for  the  appellants, 

Henry  T.  Kent,  for  the  respondent. 

Black,  J.  The  policy  of  insurance  upon  which  this  action 
was  based  covered  certain  personal  property  and  machinery 
located  in  the  state  penitentiary  at  Jeflferson  City.  The  prop- 
erty was  destroyed  by  fire  on  the  23d  of  February,  1883.  The 
plaintiffs,  Straus  and  Company,  recovered  a  judgment  in  the 
circuit  court,  which  was  reversed  by  the  court  of  appeals,  and 
they  appealed  to  this  court. 

The  defenses  to  the  action  are  based  upon  the  following 
stipulations  in  the  policy:  "  Provided,  always,  and  it  is  hereby 
declared  and  agreed,  that  these  respective  companies  shall  not 
be  liable  to  make  good  any  loss  or  damage  by  fire,  which  shall 
happen  or  arise  ....  by  any  person  or  persons  engaged  or 
concerned  in  any  riot,  or  in  notorious  resistance  to  the  au- 
thority of  magistrates,  or  to  any  other  lawful  authority." 

While  the  evidence  is  voluminous,  there  is  little  or  no  con- 
flict in  it,  and  the  facts  are  these:  The  penitentiary  buildings, 
of  which  there  are  a  number,  are  surrounded  by  a  high  stone 
wall.  The  penitentiary  was  operated  on  the  contract  system, 
and  the  plaintifis  used  one  of  the  buildings  for  manufacturing 
purposes,  by  the  employment  of  hired  prison  labor.  About 
ninety-five  men  were  employed  in  the  second  story  in  manu- 
facturing harness.  The  first  story  was  used  as  a  collar  fac- 
tory, and  was  divided  into  two  rooms;  some  sixty-five  men 
were  employed  in  the  front  room,  and  twenty-six  in  the  rear 
one,  which  was  called  the  "stuflSng-room."  The  state  fur- 
nished a  guard,  or  time-keeper,  for  each  of  these  rooms,  whose 
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duty  it  was  to  keep  the  time  of  the  men,  to  keep  order,  and 
report  to  the  deputy  warden  all  violations  of  the  prison  rules; 
but  they  were  not  permitted  to  carry  arms.  The  contractors 
furnished  a  foreman  for  each  room.  At  the  time  of  the  fire 
there  were  fourteen  hundred  convicts  in  the  prison. 

Between  twelve  and  one  o'clock,  on  the  23d  of  February, 
1883,  the  convicts  returned  from  the  dining-hall  to  the  shops, 
under  the  direction  of  their  guards.  It  was  the  duty  of  tho 
convicts  to  take  their  respective  places  at  the  work -benches, 
but  they  could  work  or  not  as  they  preferred  until  one  o'clock. 
Mr.  Tarlton,  the  guard  for  the  second  floor  of  the  building 
used  by  the  plaintiffs,  remained  on  the  upper  floor  platform 
of  the  outside  stairway  while  the  men  in  his  charge  passed  into 
the  room.  Three  or  four  convicts,  under  the  leadership  of 
Johnson,  a  convict,  unobserved  by  Tarlton,  with  knives  used 
at  the  benches  in  their  hands,  went  down  the  inside  stairway 
to  the  first  floor.  Johnson  stepped  up  to  Van  Horn,  guard  in 
the  front  lower  room,  and  Snyder,  foreman  in  the  same  room, 
who  were  then  talking  together,  and  commanded  them  to  keep 
quiet,  saying  to  Snyder  that  he  wculd  kill  him  if  he  moved, 
and  to  both  of  them  that  if  they  kept  quiet  they  would  not  be 
hurt.  Johnson  left  the  guard  and  foreman  in  charge  of  his 
associates,  and  went  to  the  other  room,  apparently  for  the  pur- 
pose of  getting  Assistant  Foreman  Schinberg,  who  escaped  cry- 
ing "  Murder."  Johnson  then  came  back  and  demanded  of 
Snyder  his  clothes,  threatening  to  kill  hira  if  he  did  not  givo 
them  up,  and  at  the  same  time  cut  his  apron-string.  Snyder 
yielded  up  his  pants,  vest,  and  hat,  and  Johnson  put  them  on 
over  his  prison  garb,  took  a  coat  from  another  guard  by  tho 
name  of  Piatt,  and  went  into  the  yard.  There  he  procured  » 
ladder  and  went  to  the  inclosure  wall,  and  was  attempting  to 
place  the  ladder  against  the  wall,  when  the  guard  on  the  wall 
accosted  him,  and  Johnson  said  "there  was  a  riot  in  the  yard, 
and  that  he  had  been  sent  to  hold  that  post." 

Baffled  in  this  effort  by  the  threat  of  the  guard  to  shoot 
him,  Johnson  went  back  to  the  collar-room,  cursing  and  call- 
ing upon  tlie  convicts  to  follow  him.  He  then  passed  into  tho 
"stuffing-room,"  and  in  the  presence  of  tho  guard,  foreman, 
and  convicts,  struck  a  match  and  set  fire  to  a  quantity  of 
straw.  At  the  alarm  of  fire,  the  engineer  attached  two  lines 
of  hose  to  the  fire-plug,  and  was  proceeding  with  one  line  of 
hose  when  Johnson  struck  him,  and  at  the  same  time  Johnson 
and  his  three  or  four  associates,  with  their  knives,  cut  tlie  hose 


Oct.  1887.]     Straus  v.  Impeuial  Fire  Lns.  Co.  371 

so  as  to  render  them  useless.  Jolinson  then  gave  up  to  Snyder 
the  latter's  clothes,  and  with  knife  and  club  in  hand  went  to 
Sullivan's  factory  and  endeavored  to  raise  a  mutiny,  but  failed 
la  his  efforts.  Deputy  Warden  Bradbury,  at  this  time,  with 
his  pistol  in  hand,  arrested  Johnson,  and  put  him  and  his 
three  or  four  associates  in  confinement.  The  disturbance,  up 
to  the  time  of  the  fire,  lasted  not  more  than  fifteen  or  twenty 
minutes,  and  during  that  time  the  convicts,  save  Johnson  and 
his  three  or  four  associates,  were  under  the  control  of  and 
obeyed  every  order  of  their  unarmed  guards.  While  the  fire 
was  in  progress  many  of  the  convicts,  detailed  by  the  deputy 
warden,  took  an  energetic  and  faithful  part  in  saving  prop- 
erty. 

Outside  of  the  prison  walls  exaggerated  reports  were  circu- 
lated, and  the  adjutant-general  caused  a  company,  composed 
of  citizens  and  legislators,  to  be  armed.  But  Deputy  Warden 
Bradbury,  who  was  within  the  prison  walls  during  the  entire 
time,  says  he  had  no  notice  of  this  outside  organization,  did 
not  request  or  need  it,  and  at  no  time  did  a  convict  refuse  to 
obey  his  orders. 

No  complaint  is  made  of  the  rulings  of  the  court  in  respect 
of  the  riot  clause;  but  defendant  complains  of  the  instruction 
given  by  the  court,  of  its  own  motion,  on  the  other  branch  of 
the  defense.  The  material  parts  of  that  instruction  are  as 
follows:  — 

''The  court  further  instructs  you  that  the  phrase  'notorious 
resistance  to  lawful  authority,'  as  used  in  this  instruction  and 
in  the  policy  of  insurance,  means  (as  applied  to  the  circum- 
■etances  of  the  present  case)  a  resistance  of  such  magnitude 
and  accompanied  with  such  show  of  force  as  operated  for  the 
time  being  to  disrupt  prison  discipline,  and  free  the  inmates  of 
said  penitentiary,  or  large  numbers  of  them,  from  the  restraints 
of  law  and  from  the  restraints  of  prison  regulations.  It  does 
not  mean  a  resistance  to  authority,  on  the  part  of  one  person 
or  a  few  persons,  that  was  readily  and  speedily  overcome  by 
the  prison  officials,  without  losing  their  control  over  the  great 
majority  of  the  inmates  of  said  prison." 

It  must  be  conceded  that  this  instruction,  in  the  light  of  the 
evidence,  amounted,  practically,  to  a  direction  to  the  jury  to 
find  for  the  plaintiffs  on  tlie  clause  of  the  policy  therein  de- 
fined. The  real  question  in  the  case  is,  whether  the  evidence 
tends  to  establish  a  defense  based  on  that  clause.  We  are  not 
^ware  of,  and  counsel,  with  their  uniform  diligence,  have  been 
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uuablo  to  discover,  any  case  in  which  a  clause  has  been  con- 
strued and  applied  which  exempts  the  insurers  from  loss  "  by^ 
fire  which  shall  happen  or  arise  by  any  person  or  persons  in 
notorious  resistance  to  the  authority  of  magistrates  or  to  any 
other  lawful  authority."  This  clause  is  a  part  of  the  printed, 
portion  of  the  policy,  and  it  is  clear  it  was  not  specially  de- 
signed for  this  particular  policy,  but  for  general  use,  and  it  i» 
in  this  light  we  must  understand  and  treat  it. 

The  term  "magistrates"  is  evidently  used  in  the  general 
sense  of  a  public  civil  officer.  When  these  four  or  five  con- 
victs went  to  the  lower  room,  and  there,  by  their  actions  and 
threats,  put  the  guard  or  time-keeper  and  foreman  in  their 
power,  they  were  in  resistance  to  lawful  authority  of  the  prison,, 
and,  it  may  be  conceded,  to  "lawful  authority,"  within  the- 
meaning  of  the  policy.  But  this  is  not  enough  to  relieve  the 
insurers.  The  fire  must  happen  by  a  person  or  persons  in 
notorious  resistance  to  the  constituted  authorities.  It  cannot 
be  that  the  notoriety  indicated  means  that  which  arises  and 
flows  from  the  results  alone  of  the  incendiary  act.  Should  a, 
person  resist  the  efibrts  of  an  officer  to  arrest  him,  and  in 
doing  so  set  fire  to  a  building,  and  thereby  destroy  the  same- 
and  one  or  more  human  beings,  and  the  whole  affair,  by  reason 
of  the  enormity  of  the  consequences,  becomes  a  matter  well 
known,  it  could  not  be  fairly  said  that  the  insurers,  under 
such  a  clause,  would  be  relieved  from  the  payment  of  the  loss. 
Such  a  construction  would  make  the  notoriety  which  follows 
as  an  incident  the  criterion,  whereas  the  policy  clearly  means 
that  there  is  existing  and  going  on  a  notorious  resistance  to 
the  authorities.  The  evidence  of  the  organization  of  a  com- 
pany of  men  on  the  outside  of  the  walls  of  the  prison,  as  a 
prudential  measure,  is,  therefore,  of  little  or  no  consequence. 

But  it  is  urged  that  the  instruction  is  faulty  in  this,  that  it 
requires  the  resistance  to  be  of  too  great  a  magnitude  in  point  of 
seriousness  and  the  number  of  persons  engaged  in  it.  Webster 
defines  notorious  as  "generally  known  and  talked  of  by  the 
public;  universally  believed  to  be  true;  manifest  to  the  world," 
etc.  Thus  we  speak  of  one  as  a  notorious  thief  The  word 
has  a  defined  signification  in  describing  that  adverse  possession 
upon  which  one  may  found  a  claim  to  land.  The  possession 
must  be  open,  or  visible,  and  notorious.  As  said  in  Armstrong 
V.  Morrill,  14  Wall.  145:  "Secret  possession  will  not  do,  as  pub- 
licity and  notoriety  are  necessary  as  evidence  of  notice,  and  to- 
put  those  claiming  an  adverse  interest  upon  inquiry."  In  these^ 
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and  like  cases  tlie  idea  of  a  number  of  persons  engaged  in  the 
act  is  wanting,  it  is  true.  But  this  contract  must  be  construed 
as  a  whole;  as  said  in  Barton  v.  Insurance  Co.,  42  ^lo.  158: 
"  With  respect  to  the  rules  of  construction  in  policies  of  insur- 
ance, except  in  cases  relating  to  warranties,  it  is  the  duty  of 
the  court  to  adopt  the  construction  that  in  their  judgment  shall 
best  correspond  with  the  real  intention  of  the  parties."  Again, 
when  a  clause  stands  with  others,  its  sense  may  be  gathered 
■from  those  which  immediately  precede  and  follow  it:  Harper 
-v.  Insurance  Co.,  19  Id.  506. 

The  clause  here  in  question  is  preceded  by  others  which 
relieve  the  company  from  payment  of  the  loss  when  the  fire 
shall  happen  by  any  invasion,  foreign  enemy,  insurrection,  or 
civil  commotion,  lawful  military  power,  usurped  power,  or  by 
any  person  or  persons  engaged  in  a  riot.  The  class  notion 
prevailing  in  these  cases  is,  that  there  is  an  unusual  and  ex- 
traordinary state  of  affairs,  a  state  of  affairs  in  which,  and  for 
the  time  being,  the  usually  constituted  civil  authorities  are 
overpowered  and  inadequate  to  successfully  contend  with  the 
existing  emergency.  All  this  is  true  in  respect  of  the  clause, 
"  notorious  resistance  to  lawful  authority."  It  was  never  in 
the  mind  or  contemplation  of  the  insured  or  insurers  that  the 
company  should  be  relieved  from  payment  of  the  loss,  when 
the  fire  should  happen  during  those  occasions  of  resistance  to 
the  authorities  which  usually  well-regulated  governments  are 
at  all  times  prepared  to  overcome,  even  though  well  or  pub- 
licly known.  Had  such  been  intended,  different  language 
would  have  been  used.  Such  a  construction  would  make  the 
most  trivial  disobedience  to  the  commands  of  an  officer,  if 
seen  or  heard  by  a  multitude  of  people,  a  case  of  notorious 
resistance.  The  expression  must  be  understood  in  a  more 
general  sense, — the  sense  before  stated. 

Now,  in  this  case,  the  sum  and  substance  of  the  evidence 
is,  that  these  three,  four,  or  five  convicts  secretly  combined, 
it  would  seem,  to  free  themselves  from  prison  restraint.  They 
put  two  unarmed  guards  and  as  many  foremen  in  practical 
arrest.  These  guards  or  time-keepers  had  no  authority  to 
make  arrests,  or  to  inflict  a  punishment  for  disobedience  of 
the  prison  rules,  but  were  required  to  report  to  their  superior. 
The  other  prisoners  were  at  all  times  obedient.  The  moment 
these  refractory  convicts  came  in  contact  with  an  ofhcer  au- 
thorized to  arrest,  they  yielded  immediate  submission.  The 
prison  power  was  adequate  to  overcome  such  a  resistance,  and 
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it  was  nothing  more  than  a  state  of  affairs  which  ought  to  b© 
prepared  for  at  any  and  all  times.  Our  conclusion  is,  that 
the  evidence  does  not  tend  to  make  out  a  case  within  the  con- 
dition of  the  policy  in  question,  and  the  court  might  well  have 
80  directed  the  jury.  That  being  so,  the  judgment  of  the  cir- 
cuit court  ought  to  be  aflSrmed. 

The  judgment  of  the  court  of  appeals  is  therefore  reversed, 
and  the  cause  remanded  to  that  court,  with  directions  to  it  to 
aflfirm  the  judgment  of  the  circuit  court. 


Policy  and  Conditions  therein  how  Construed:  Note  67  Am.  Dec.  62; 
Richardson  \.  Maine  Ins.  Co.,  74  Id.  463;  note  82  Id.  506;  Hoffman  v.  Altiia 
Fire  Ins.  Co.,  88  Id.  337,  and  note  347. 

Losses  by  Mobs,  Riots,  etc.  :  Lycoming  Fire  Ins.  Co.  v.  Schwents,  40  Am. 
Rep.  629;  note  45  Am.  Dec.  660. 

Same  Rules  of  Construction  apply  to  contracts  of  insurance  as  to  other- 
contracts:  Home  Ins.  Co.  v.  Owathey,  82  Va.  923. 


Hurt  v.  St.  Louis,  Iron  Mountain,  and  Southern 
Railway  Co. 

[94  Missouri,  255.] 

A  Non-expert  Witness  may  not  Give  an  Opinion  when  testifying  merely 
as  to  matters  with  which  the  jury  are  supposed  to  be  equally  conversant 
with  himself,  and  equally  capable  of  drawing  as  correct  a  conclusion, 
especially  where  an  estimate  of  damages  made  by  such  witness  in  response 
to  a  questioa  calling  for  his  opinion  is  merely  specHlative  in  character. 

Carriers  of  Passengers. — Duty  of  Conductor  Ceases  when  he  has 
given  his  passengers  safe  carriage  to  their  point  of  destination,  an- 
nounced the  train's  arriv.:!  at  the  station,  and  aflforded  them  a  reason- 
able opportunity  to  leave  the  cars. 

Servants  of  Railroad  Corporation,  Acting  as  Carriers  of  Passen- 
GER.S,  have  Right  to  Presume,  when  passengers  upon  reaching  their 
destination  have  been  allowed  a  reasonable  time  to  leave  the  cars,  that 
they  have  done  what  is  customary  for  passengers  to  do  under  like  cir- 
cumstances, and  have  left  the  cars. 

Law  Imposes  No  Sucu  Onerous  Duty  upon  Carrier  of  Passengbrs  as 
TO  Require  of  its  Servants,  after  a  reasonable  time  has  been  allowed 
passengers  to  leave  its  cars  upon  arrival  at  their  several  destinations, 
to  make  personal  inspection  of  or  interrogate  the  remaining  passen- 
gers, to  see  whether  they  intend  leaving  the  cars.  And  the  jury  may 
legitimately  infer,  in  any  given  case  where  suit  is  brought  by  a  passen- 
ger for  a  negligent  injury,  that  he  had  had  sufficient  time  to  alight  in 
safety,  where  it  appears  in  evidence  that  before  the  accident  or  injury 
complained  of  other  passengers,  similarly  situated  »s  to  age,  sex,  etc.» 
had  safely  left  the  cars. 
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Passenger  ox  Railroad  Train  with  his  "Wife  and  Minor  Children 

SHOULD,  UPON  ReACHINO  THEIR  DESTINATION,  BE  ALLOWED  REASONABLE 

Time  to  Safely  Remove  Them,  together  with  their  personal  belonginga 
and  baggage,  from  the  cars.  Such  passenger  has  the  supervision  of  the 
safety  of  his  wife  and  little  ones,  and  is  their  guardian  and  protector; 
and  such  group  is  to  all  intents  and  purposes  to  be  regarded  as  a  unit,  so 
far  as  the  act  of  debarkation  is  concerned. 

Doctrine  of  "Comparative  Negligence"  has  never  been  recognized  in 
Missouri. 

Carriers  of  Passengers  —  Contributory  Negligence.  — There  can  be  no 
recovery  for  injury  sustained  by  plaintifiF  where  his  concurring  negligence 
proximately  contributes  thereto,  unless  the  defendant,  after  becoming 
aware  of  the  plaintiff 's  danger,  or  his  exposure  thereto,  neglects  to  use 
a  proper  degree  of  care,  and  the  injury  is  the  direct  result  of  such  omis- 
sion. 

Damages  are  ExcESsivE  for  Injury  to  Minor,  where  verdict  is  for  four 
thousand  five  hundred  dollars,  when  it  appears  that  the  services  of  plain- 
tiff's son  who  was  injured  would  have  been  worth  only  one  hundred  dol- 
lars a  year,  from  his  tenth  to  his  twelfth  year  until  his  majority. 

Recovery  will  be  Confined  to  Compensatory  Damages,  in  the  absence 
of  circumstances  of  aggravation  in  the  case;  those  damages  which  are 
punitive  in  their  nature  will  not  be  allowed. 

Bennett  Pike,  William  Carter,  and  Henry  G.  Ilerhel,  for  the 
appellant. 

Edwards,  Whybark,  Emerson,  Cahoon,  and  Cahoon,  for  the 
respondent. 

Sherwood,  J.  Action  by  plaintiff  for  injuries  received  by 
his  minor  son,  a  boy  about  five  years  old,  who  was  shaken 
from  the  front  platform  of  a  caboose,  and  run  over  b}''  a  car  of 
the  defendant,  in  consequence  of  the  caboose  being  struck  by 
the  train,  from  which  it  was  detached,  backing  suddenly.  The 
result  of  the  accident  was  that  one  of  the  boy's  legs  had  to  be 
amputated  just  below  the  knee,  as  well  as  the  toes  of  the  other 
foot.  The  plaintiff,  his  wife,  and  four  children,  aged  respect- 
ively one,  five,  seven,  and  ten  years,  took  passage  in  the  ca- 
boose of  the  defendant  from  Knob  Lick  to  Fredericktown,  their 
point  of  destination.  When  that  point  was  reached  the  con- 
ductor announced  the  station,  the  cars  stopped,  and  other 
passengers  got  out,  and  while  the  plaintiff  was  on  the  front 
platform,  and  in  the  act  of  getting  off  with  his  wife  and  chil- 
dren, the  collision  occurred,  with  the  consequences  above  stated. 
It  seems  that  this  collision  or  jar  of  the  cars  took  place  as 
the  result  of  the  trainmen  making  what  is  called  a  "running 
switch,"  and  this  was  made  after  a  signal  had  been  given  to 
*'  back  up." 

As  is  usual  in  such  cases,  there  was  great  conflict  in  the 
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testimony, — that  of  the  plaintiff  showing  that  not  sufficient 
time  was  given  after  the  train  stopped  to  permit  himself  and 
family  to  alight,  and  that  tlie  employees  were  guilty  of  care- 
lessness in  backing  the  train;  that  of  the  defendant  show- 
ing the  exercise  of  care,  and  the  giving  of  ample  time  for 
alighting,  —  the  different  witnesses  on  either  side  fixing  at 
from  one  half  minute  to  some  four  or  five  minutes  that  the 
caboose  remained  at  a  standstill.  The  result  of  the  trial  was 
a  verdict  for  the  plaintiff  for  four  thousand  five  hundred  dol- 
lars. As  the  evidence  was  conflicting,  the  only  points  for 
discussion  will  be  in  reference  to  the  admissibility  of  the  testi- 
mony, the  instructions,  and  the  amount  of  the  verdict. 

Of  these  in  their  order:  while  the  plaintiff  was  testifying, 
his  counsel  drew  his  attention  to  the  amount  of  his  damage  in 
the  following  way:  ''Now,  then,  having  stated  his  incapacity 
for  work,  tell  the  jury  as  near  as  you  can  what,  considering 
first  the  loss  of  his  work  until  the  twenty-first  year  of  his 
age,  and  the  trouble  and  expense  you  have  been  at  in  caring 
for  the  child,  and  in  the  caring  for  him  in  the  future,  the 
amount  you  are  damaged  by  reason  of  the  injuries.  State  if 
you  can  how  much  you  think  you  are  damaged."  Objection 
was  made  by  the  defendant's  counsel  to  the  witness  making 
such  statement  as  requested,  upon  the  ground  that  such  esti- 
mate of  the  witness  would  be  merely  speculative,  and  not  the 
proper  measure  of  damages;  but  the  objection  was  overruled, 
and  the  witness  answered:  "Well,  from  the  loss  of  the  child's 
work,  and  what  I  have  lost  myself,  I  claim  damages,  five 
thousand  dollars." 

1.  The  objection  was  well  taken,  and  should  have  prevailed. 
A  witness  not  testifying  as  an  expert,  testifying  merely  as  to 
matters  with  which  the  jury  may  well  be  supposed  to  be  as 
conversant  as  himself,  and  as  capable  of  drawing  a  correct 
conclusion,  is  not  allowed  to  give  an  opinion:  1  Phillips  on  Evi- 
dence, Cowen  and  Hill's  Notes,  781;  Ramadge  v.  Ryan,  9  Bing. 
335.  The  books  are  full  of  illustrations  of  this  doctrine. 
Blair  V.  Railroad,  20  Wis.  262,  is  a  case  directly  in  point.  A 
member  of  a  mercantile  firm  had  been  injured  by  the  negli- 
gence of  a  railroad  company,  the  injury  causing  his  enforced 
absence  from  the  firm.  It  was  ruled  that  his  partner,  testify- 
ing as  a  witness,  could  not  be  allowed  to  state  his  opinion  as 
to  the  amount  of  damage  the  firm  had  sustained  by  reason  of 
that  absence.  To  the  same  point  is  Lincoln  v.  Railroad,  23 
Wend.  425.     Whenever  the  testimony  sought  to  be  elicited 
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amounts  to  but  matters  of  opinion  as  to  the  future,  not  of  a 
present  fact,  it  is  inadmissible:  Burt  v.  Wigglesworth,  117  Mass, 
^02. 

Here  the  testimony  drawn  out  of  tbe  witness  as  to  the 
amount  of  his  damage  was  merely  speculative  in  its  charac- 
ter, and  the  response  that  he  made  to  his  counsel  was  but  a 
substitution  of  the  judgment  of  the  witness  for  the  judgment 
•of  the  jury,  and  virtually  put  him  in  their  place.  If  the  opin- 
ion sought  is  based  on  no  evidence,  it  should  be  rejected,  and 
•if  properly  founded  on  evidence,  that  evidence  ought  to  be 
laid  before  the  jury,  the  law  presuming  that  they  are  equally 
as  capable  to  draw  therefrom  the  correct  inferences:  Best  on 
Evidence,  Chamberlayne's  ed.,  497.  A  result  similar  to  the 
-one  here  announced,  as  to  an  opinion  of  a  non-expert  witness 
respecting  damages,  has  been  reached  in  Belch  v.  Railroad,  18 
Mo.  App.  80. 

2.  Now,  as  to  the  instructions:  the  second  one  for  the  plain- 
tiff was  in  this  language:  "2.  The  court  instructs  the  jury 
that  defendant,  as  a  railroad  company,  is  responsible  to  pas- 
sengers for  the  careless  or  negligent  acts  of  its  agents  and  ser- 
vants employed  by  it  in  running  or  managing  its  trains,  when 
such  wrongful,  careless,  or  negligent  acts  result  in  injury  to 
such  passengers,  and  are  committed  in  connection  with  the 
business  intrusted  to  them,  and  springing  from  or  growing 
immediately  out  of  such  business;  and  that  defendant,  as 
such  railroad  company,  is  bound  to  exercise  the  strictest  vigi- 
lance in  carrying  passengers  to  their  destinations,  and  in  set- 
ting them  down  safely  thereat,  and  are  responsible  for  want 
of  care  and  foresight  in  doing  it,  and  are  amenable  to  the 
direct  and  immediate  consequences  of  errors  committed  by  it 
in  BO  doing.  If,  therefore,  the  jury  believe,  from  the  evidence 
in  the  cause,  that  the  caboose  in  which  defendant  transported 
plaintiff  and  his  family,  at  the  time  referred  to  by  the  wit- 
nesses in  this  cause,  was  not  allowed  to  remain  standing  still 
such  reasonable  and  sufficient  length  of  time  as  to  enable 
plaintiff,  by  the  exercise  of  reasonable  diligence,  to  safely  re- 
move himself,  his  wife,  and  minor  children,  with  such  bag- 
gage as  they  had  with  them,  from  said  car;  but  while  plaintiff 
"was  using  reasonable  diligence  to  so  remove  his  said  family 
and  baggage  from  said  caboose,  it  was  by  defendant  suddenly 
and  violently,  and  without  notice  to  the  plaintiff,  struck  by 
the  other  parts  of  the  train  to  which  it  belonged,  and  by  rea- 
son of  the  shock  so  produced,  John  Henry  Hurt,  the  minor 
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eon  of  plaintiff,  was  precipitated  from  the  platform  of  said 
caboose  under  said  train  and  injured  as  described  in  the  peti- 
tion,— then  paid  facts  constitute  negligence  on  the  part  of  th& 
defendant,  and  the  jury  should  find  the  issues  in  this  cause- 
for  the  plaintiff,  and  assess  his  damages  at  a  sum  not  to  ex 
ceed  five  thousand  dollars." 

This  instruction  was  erroneous  in  the  particular  that  it  as- 
serts that  "  such  railroad  company  is  bound  to  exercise  the 
strictest  vigilance  in  carrying  passengers  to  their  destination, 
and  in  setting  them  down  safely  thereat."  This,  in  its  latter 
portion,  states  the  law  too  strongly  in  favor  of  the  plaintiff. 
All  the  duty  the  law  imposes  upon  a  conductor,  acting  as  the 
ag%nt  cf  a  corporation,  in  order  to  comply  with  the  obligation 
of  the  carrier  to  a  passenger,  is  to  carry  him  safely  to  his 
point  of  destination,  announce  the  arrival  of  the  train  at  the 
station,  and  give  him  a  reasonable  opportunity  to  leave  the 
cars.  When  this  is  done,  the  duty  of  the  conductor  ceases: 
Sevier  v.  Bailroad,  18  Am.  &  Eng.  R.  R.  Cas.  245;  Straus  v 
Railroad,  75  Mo.  185.  And  when  the  servants  of  a  corpora- 
tion engaged  in  the  business  of  a  common  carrier  afford  pas- 
sengers a  reasonable  time  to  leave  the  cars  after  arrival  at  the 
end  of  their  journey,  they  have  the  fight,  at  the  expiration  of 
such  reasonable  period,  to  presume  that  all  the  passengers 
whose  place  of  destination  is  then  reached  have  done  what  is 
customary  for  passengers  in  like  circumstances  to  do,  to  wit,. 
have  left  the  cars. 

When  such  a  reasonable  time  has  thus  elapsed,  it  is  no  part 
of  the  duty  of  the  servants  of  such  corporation  to  make  personal 
inspection  of  or  to  interrogate  tlie  remaining  passengers,  to  see 
whether  they  intend  leaving  the  cars.  The  law  imposes  no 
such  onerous  duty  upon  a  carrier  of  passengers.  And  if  it 
should  appear  in  evidence,  in  any  given  case,  that  passengers 
similarly  situated  as  to  age,  sex,  etc.,  have  safely  left  the  cars, 
prior  to  any  injury  or  accident  complained  of,  this  would 
afford  ground  for  legitimate  inference  by  the  jury  that  suffi- 
cient time  had  been  granted  to  the  passenger  who  sues  for  a 
negligent  injury  to  have  alighted  in  safety. 

It  is  true  that  in  Kelly  v.  Railroad,  70  Mo.  604,  609,  whea 
speaking  of  the  duties  of  a  common  carrier  toward  passengers, 
it  is  said  "that  persons  to  whom  the  management  of  a  rail- 
road is  intrusted  are  bound  to  exercise  the  strictest  vigilance 
in  carrying  passengers  to  their  respective  destinations,  and  in 
setting  them  down  safely^';  but  an  examination  of  that  case  as 
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fi  whole  will  clearly  show  that  the  words  I  have  italicized 
were  not  intended  to  be  taken  in  a  literal  sense;  for  there  the 
cars  did  not  stop  at  all,  but  only,  in  railroad  parlance,  "slowed 
up,"  and  Kelly,  in  attempting  to  alight,  was  killed.  General 
expressions  in  an  opinion  are  always  limited  and  controlled 
by  the  particular  facts  of  the  given  case;  and  it  is  a  very 
unsafe  method  for  a  practitioner  to  select  such  general  words^ 
and  incorporate  them  into  an  instruction  as  a  guide  to  a  jury, 
and  as  announcing  a  practical  principle  of  law.  The  error 
now  being  commented  on  was  committed  in  a  more  palpable 
form  in  the  eighth  instruction  for  plaintiff,  which  told  the 
jury  that  the  defendant,  in  "so  carrying  such  minor  son  of 
plaintiff  thereon  is  to  be  held  to  the  same  degree  of  diligence 
in  carrying  to  and  safely  landing  plaintiff's  said  minor  child 
at  his  destination,  as  though,"  etc.  Taking  these  two  instruc- 
tions, the  jury  may  well  have  thought  it  the  duty  of  the  com- 
pany to  have  taken  the  child  bodily  and  placed  it  safely  on 
the  ground.  Such  instructions  as  these  would  make  common 
carriers  the  guardians  of  their  passengers. 

Considerable  criticism  has  been  indulged  in  by  counsel  for 
defendant  relative  to  that  portion  of  the  second  instruction 
which  says  that  the  train  should  have  been  allowed  "to  re- 
main standing  still  such  reasonable  and  sufficient  length  of 
time  as  to  enable  plaintiff,  by  the  exercise  of  reasonable  dili* 
gence,  to  safely  remove  himself,  his  wife,  and  minor  children, 
with  such  baggage  as  they  had  with  them,  from  said  car."^ 
This  objection  is  not  well  taken;  nor  is  this  criticism  well 
founded.  When  a  man  becomes  a  passenger  on  a  railroad 
car  with  his  wife  and  little  ones,  he  is  their  guardian  and  pro- 
tector; he  has  the  supervision  of  their  safety;  and  the  family 
group,  so  far  as  the  act  of  debarkation  from  the  cars  is  con- 
cerned, is  to  be  regarded  to  all  intents  and  purposes  as  a  unit, 
an  indivisible  integer;  and  the  same  rule  which  accords  to 
that  family  group  a  reasonable  time  in  which  to  debark  must 
of  necessity  include  within  it  the  right  to  take  their  personal 
belongings  or  baggage  along  with  them  when  in  the  act  of 
leaving  the  car. 

The  principle  recognized  in  the  plaintiff's  fourth  instruc- 
tion is  not  the  correct  one.  The  doctrine  of  "comparative 
negligence "  has  never  been  recognized  in  this  state.  In 
Straus  V.  Railroad,  supra,  which  was  a  passenger  case,  the 
true  rule  as  to  contributory  negligence  in  such  cases  was  thus 
announced:    "That  when  the  concurring  negligence   of  the 
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plaintiff  proximately  contributes  to  produce  the  injury  com- 
plained of,  there  can  be  no  recovery  unless  such  injury  is  also 
the  direct  result  of  the  omission  of  the  defendant,  after  be- 
coming aware  of  the  danger  to  whicli  the  plaintiff  was  exposed, 
to  use  a  proper  degree  of  care  to  avoid  injuring  him." 

3.  Relative  to  the  damages  recovered:  it  is  claimed  by  tho 
defendant's  counsel  that  they  are  excessive.  The  testimony 
is  to  the  effect  that  the  boy's  services  would  be  worth  one  hun- 
dred dollars  per  year  from  his  tenth  to  his  twelfth  year  until 
he  attained  his  majority.  This,  at  the  most,  would  be  eleven 
hundred  dollars;  but  doubHng  that  sum  it  would  amount  to 
•but  to  two  thousand  two  hundred  dollars,  or  less  than  half  the 
recovery.  This  is  not  a  vindictive  action;  there  were  no  cir- 
cumstances of  aggravation  in  the  case,  and  therefore  the  law 
will  confine  the  recovery  to  compensatory  damages,  and  will 
not  allow  those  which  are  punitive  in  their  nature.  In  Atchi- 
son, Topeka,and  Santa  Fe  R'y  v.  Browne,  26  Kan.  458,  Brewer,  J., 
said:  "We  cannot  agree  that  the  theory  of  the  law  is  to  pun- 
ish for  the  mere  negligent  destruction  of  life;  and  the  law  of 
compensation  means  that  no  more  should  be  given  to  the  next 
of  kin  than  they  would  probably  receive  from  the  decedent  if 

his  life  had  not  been  taken  away The  statute  does  not 

contemplate  a  speculation  on  the  probable  earnings  of  the  de- 
ceased; it  simply  aims  to  make  good  to  the  survivors  that 
-which  they  have  probably  lost  by  his  death." 

Another  case,  that  of  L.  R.  &  Ft.  S.  Ry  Co.  v.  Barker,  33 
Ark.  369,  is  quite  in  point.  It  was  an  action  for  killing  a  boy 
five  years  old,  and  the  jury  assessed  the  damages  at  four 
thousand  five  hundred  dollars.  The  judgment  was  reversed, 
on  the  ground  of  excessive  damages;  and  in  commenting  on 
the  amount  of  the  verdict,  English,  C.  J.,  said:  "We  are  satis- 
fied that  if  the  facts  of  the  case  were  submitted  to  one  hun- 
dred impartial  men  of  sound  discriminating  judgment,  of 
experience  and  observation  in  the  raising  of  children,  prop- 
erly instructed  in  the  law  as  to  the  measure  of  damages, 
ninety-nine,  if  not  all  of  them,  would  say  that  the  damages 
awarded  in  this  case  for  the  loss  of  probable  service  were  ex- 
cessive, and  such  is  our  judgment."  The  case  just  cited  is 
an  instructive  one,  giving  many  instances  in  which  courts  of 
different  states  have  passed  upon  questions  of  excessive  dam- 
ages having  been  awarded:  See  also  the  case  recently  decided 
by  this  court,  Parsons  v.  Railroad,  94  Mo.  286. 

For  the  errors  aforesaid,  the  judgment  is  reversed  and  the 
cause  remanded. 
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Whether  Subject  of  Inquiry  is  Oxe  Properly  Callixo  for  Expert 
Evidence:  Letais  v.  Seiffert,  2  Am.  St.  Rep.  631;  Newmark  v.  Lwerpool  etc. 
Ins.  Co.,  77  Am.  Dec.  608;  Mulroy  v.  Mohawk  Valley  Ins.  Co.,  66  Id.  380;. 
Hill  V.  PoHland  etc.  R.  R.  Co.,  92  Id.  601;  Perkins  v.  Augusta  Ins.  <fc  B.  Co., 
71  Id.  654;  Simons  v.  Vulcan  Oil  d:  M.  Co.,  100  Id.  628;  notes  66  Id. 
228;  93  Id.  106;  71  Id.  662;  Ferguson  v.  Hubbell,  49  Am.  Rep.  544,  and  note 
554. 

Opinious  of  WrrNBSSES  ark  in  General  Inadmissible:  Hanriot  v.  Sher- 
wood, 82  Va.  1. 

Liability  for  Injury  to  Passenger  —  Degree  of  Cake  Required:  Nash- 
ville  etc.  R.  R.  Co.  v.  Elliott,  78  Am.  Dec.  506,  and  note  514;  Commonwealth  v. 
Boston  etc.  R.  R.,  37  Am.  Rep.  382,  and  note  384;  Tuller  v.  Talbot,  76  Am. 
Dec.  695,  and  note  698;  notes  64  Id.  521;  49  Id.  538;  43  Id.  355;  45  Id.  144; 
93  Id.  106;  51  Am.  Rep.  602. 

Sufficient  Time  to  Alight  must  be  Allowed  Passenger:  Note  2  Am. 
St.  Rep.  154;  Pennsyloania  R.  R.  Co.  v.  Kilgore,  72  Am.  Dec.  787;  stopping 
short  of  station,  company's  liability:  Memplds  etc.  R.  R.  Co.  v.  Sirinrjfellow, 
51  Am.  Rep.  598;  and  for  this  purpose  the  conductor  should  bring  the  cars 
to  a  standstill  for  a  reasonable  time:  St.  Louis  etc.  R'y  Co.  v.  Person,  49  Ark. 
182.  When  the  station  was  announced  and  the  car  shortly  after  brought 
to  a  standstill,  but  at  a  place  other  than  such  station,  and  the  passenger  at- 
tempted to  alight  and  was  injured  by  falling  down  an  embankment,  the  rail- 
road company  was  held  liable:  McOee  v.  Mo.  Pac.  R'y  Co.,  92  Mo.  208.  And 
where,  for  a  similar  stoppage,  a  person  alighting  was  injured  by  exposure, 
the  company  was  held  responsible:  Alabama  O.  S.  d;  R.  R.  Co.  v.  Wilkinson, 
77  Ga.  75.  And  in  City  <is  S.  R'y  v.  Findley,  76  Id.  311,  where  the  car  was 
started  before  plaintiff  had  completely  left  it,  the  company  was  held  liable. 
But  where  plaintiff,  upon  the  announcement  of  the  station,  and  before  the 
car  had  stopped,  arose  and  attempted  to  gain  the  platform,  whereby  he  was 
violently  thrown  from  the  car,  it  was  held  that  he  could  not  recover:  Blitch 
▼.  Central  R.  R.,  76  Id.  333. 

Negligence  in  Alighting  from  Railroad  Car:  Cartwright  v.  Chicago 
etc.  R.  R.  Co.,  50  Am.  Rep.  274,  and  note  277;  Bardwell  v.  MMle  etc.  R.  R. 
Co.,  56  Id.  842,  and  note  843. 

Contributory  Negligence  in  Railroad  Accidents:  See  note  to  Moses 
V.  Louisville  etc.  R.  R.  Co.,  ante,  p.  231.  Contributory  negligence,  which  is  the 
proximate  cause  of  the  injury,  bars  recovery:  Virginia  M.  R.  R.  Co.  v.  Bos- 
well,  82  Va.  932;  F(yrd  v.  Umatilla  Co.,  15  Or.  313;  it  being  held  in  the  latter 
case  that  slight  negligence  will  not  bar  plaintiff 's  right  to  recover. 

Damages  for  Causing  Death  of  Child  not  Limited  to  Actual  Pecu- 
niary Loss:  Note  98  Am.  Dec.  65.  In  fixing  compensatory  damages  for  loss 
of  life,  the  inquiry  should  be  limited  to  the  power  of  the  deceased  to  earn 
money,  had  he  not  been  killed,  and  the  jury  should  not  be  directed  to  in- 
quire as  to  the  value  of  that  power:  Kentucky  C.  R.  R.  Co.  v.  Cfaatineau,  83' 
Ky.  119. 
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Stockee  V.  Green. 

[94  Missouri,  280.1 
£x3TRUcrno5  Asked  for  by  Plaintijt,  which  entirely  ignorea  defendant'* 

testimony,  may  properly  be  refused. 
Statute  of  Limitatioxs  need  not  be  Pleaded  in  EIjectmknt  as  a  Dk- 

FENSE.     It  is  available  a3  such  under  a  general  denial. 

William  B.  Thompson,  for  the  plaintififs  in  error. 
R.  S.  McDonald,  for  the  defendant  in  error. 

Sherwood,  J.  Ejectmb?it  for  a  strip  of  ground  in  the  city 
of  St.  Louis,  in  what  is  known  as  Carondelet.  Answer,  a  gen- 
eral denial.  The  strip  of  ground,  which  was  eight  feet  wide, 
was  inclosed  together  with  a  lot  of  ground  some  forty  feet  wide. 
The  fence,  which  took  in  the  additional  eight  feet,  seems  to 
have  been  put  there,  in  1859  or  1860,  by  mistake.  Mrs.  Mc- 
Peak,  under  whom  the  defendant  holds  as  tenant,  bought, 
paid  for,  and  received  a  deed  for  a  lot  forty  feet  in  width  in 
1866.  It  does  not  appear  that  she  was  aware  of  the  fence  in- 
closing more  than  the  forty  feet  until  1877,  when  she  was  so 
informed  by  one  of  the  plaintiffs  in  this  action;  but  she  claims 
always  to  have  claimed  all  of  the  land  in  the  inclosure  as  her 
own.  This  suit  was  brought  in  1882.  The  testimony  cer- 
tainly seems  to  preponderate  in  favor  of  the  plaintiffs;  but  it 
cannot  be  said  that  there  is  absolutely  no  testimony  on  behalf 
of  the  defendant.  The  court  was  asked  by  plaintiffs  to  give 
a  declaration  of  law.  Of  this  declaration  of  law  it  is  suffi- 
cient to  say  that  it  entirely  ignores  the  testimony  introduced 
on  behalf  of  the  defendant.  This  justified  its  refusal.  And 
it  was  not  necessary  for  defendant,  in  order  to  avail  himself  of 
the  statute  of  limitations,  to  plead  that  statute  in  order  to  use 
the  bar  of  that  statute  as  a  defense.  Under  a  general  denial 
such  defense  is  competent:  Fairbanks  v.  Long,  91  Mo.  628,  and 
cases  cited. 

We  affirm  the  judgment. 


Defense  of  Statute  of  LiMiTATioNa  in  Ejectment  and  Like  Actions. 
—  Whether  the  statute  of  limitations  should  be  specially  pleaded  in  eject- 
ment, actions  to  recover  real  property,  disseisin,  and  in  other  actions  of  lika 
character,  is  a  question  which  in  most  of  the  states  is  dependent  upon 
statutory  provisions,  which  determine  what  pleas  and  defenses  sliall  ba 
availed  of  in  such  proceedings;  so  tliat  most  of  the  abstruse  and  technical 
leaning  of  the  ohl  commondaw  cases  is  of  uo  controlling  importance  in 
arriving  at  a  correct  conclusion  as  to  the  law  in  those  states  upon  this  par- 
ticular point. 
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Under  the  common-law  system,  it  appears,  as  is  stated  by  Tyler  on  Eject- 
ment, ed.  1870,  464,  that  "it  seldom  happens,  by  reason  of  the  consent  rule, 
that  the  defendant  ....  can  plead  any  other  plea  than  that  of  the  general 
issue  iu  actions  of  ejectment,  ....  for  the  reason  that  the  claimant  in  the 
action  is  required  to  prove  his  right  to  the  premises  in  dispute  under  thi» 
plea.  Consequently  whatever  operates  as  a  bar  to  the  plaintifiF's  right  of 
possession  must  cause  him  to  fail  in  his  proof  of  title,  and  entitle  the  de- 
fendant to  a  verdict  upon  the  general  issue.  Should  the  circumstancos 
require  it,  however,  the  court  would  permit  the  defendant  to  set  up  his 
defense  by  way  of  a  special  plea:  Phillips  v.  Bury,  Carth.  ISO.  In  some  of 
the  states  they  have  a  statute  providing  for  the  plea  of  the  general  issue  in 
the  action,  and  declaring  what  evidence  is  admissible  under  such  plea;  and 
in  such  cases  the  statute  usually  declares  that  the  defendant  may  give  in 
evidence  under  the  plea  of  the  general  issue  most  matters  which  are  avail- 
able as  a  defense  to  the  action.  It  has  been  judicially  declared,  in  so  many 
words,  that  in  the  action  of  ejectment,  as  conducted  at  common  law,  the  plea 
must  be  the  general  issue,  and  that  the  defendant  will  not  be  permitted  to 
plead  specially  in  bar  in  this  action  matters  which  in  most  actions  would  be 
required  to  be  set  up  specially;  and  consequently,  that  all  such  matters  may 
ba  given  iu  evidence  under  the  plea  of  the  general  issue."  So  it  is  said  iu 
JVeL'^on  v.  Brodhack,  44  Mo.  596,  100  Am.  Dec.  328,  332,  that  "in  ejectment 
special  pleas  in  bar  are  not  allowed,  the  general  plea  putting  everything  in 
issue  ";  citing  1  Chit.  507;  Adams  on  Ejectment,  270.  It  is  also  argued  in 
Missouri  that  although  the  statute  of  that  state  is  silent  upon  the  subject, 
yet  inasmuch  as  a  plea  of  the  statute  of  limitations  "  would  only  be  setting 
up  title  iu  the  defendant  which  is  embraced  iu  the  denial  of  the  plaintiff's 
right,"  there  is  no  principle  upon  which  it  should  be  required:  Nelson  w 
Brodhack,  supra.  In  this  last  case  it  is  decided  that  the  defendant  need  not 
plead  the  statute  of  limitations,  and  this  conclusion  is  based  upon  the  reasoning 
that  a  plea  of  the  statute  is  simply  a  denial  of  the  plaintiff's  title,  and  can 
have  no  other  legal  effect;  that  tho  plaintiff  alleges  that  he  is  the  owner,  and 
is  lawfully  entitled  to  the  possession,  and  that  defendant  unlawfully  with- 
holds it  from  him, — all  of  which  are  affirmative  facts,  incumbent  on  the 
plaintiff  to  prove,  and  that  the  effect  of  successfully  interposing  the  statute 
of  limitations  is  to  vest  the  title  absolutely  in  the  defendant. 

In  Illinois  the  same  rule  prevails,  it  being  said  in  that  state  that  the  rule 
that  the  statute  of  limitations  must  be  specially  pleaded,  although  true  as  a 
general  rule,  does  not  apply  to  actions  of  ejectment,  since  it  is  provided  by 
statute  that  with  certain  enumerated  exceptions  the  defendant  may  give  in 
.evidence  any  matter  which  may  tend  to  defeat  the  plaintiff's  action,  under  a 
plea  of  the  general  issue:  Stubble  field  v.  Borders,  92  111.  279,  287;  and  sea 
Starr  and  Curtis's  Annotated  Statutes,  p.  985,  sec.  19;  Rev.  Stats.  1887, 
Cothran's  ed.,  p.  005,  sec.  19. 

So  in  Indiana,  under  the  code,  all  defenses  to  an  action  of  ejectment  may 
bo  given  under  the  general  denial:  Wood  v.  Eckhouse,  79  Ind.  354;  West  v. 
West,  89  Id.  530;  East  v.  Peden,  108  Id.  92,  94.  But  it  is  also  held  in  the 
last-named  state  that  although  in  actions  to  recover  real  property  every  de- 
fense, legal  and  equitable,  may,  under  the  statute,  be  given  in  evidence  un- 
der the  general  denial,  yet  this  does  not  preclude  the  defendant  from  specially 
pleading  the  statute  of  limitations  as  a  defense:  Vanduyn  v.  IJepner,  45  Id. 
689,  691;  Rowe  v.  Beckett,  30  Id.  154,  161;  95  Am.  Dec.  G76.  The  rule  also 
obtains  in  Tennessee  that  the  defendant  may  avail  himself  in  the  action  of 
ejectment  of  all  legal  defenses:  Lea  v.  Slatterly,  7  Baxt.  235,  238;  Augusta 
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Jl^g.  Co.  V.  Vertrees,  4  Lea,  75;  !Milliken  and  Ventrees's  Code  1884,  scc^ 
3963. 

So  in  Massachusetts  it  is  provided  that  in  real  actions,  all  defenses  which, 
might  formerly  have  been  pleaded  in  bar  are  admissible  under  the  general 
issue:  Pub.  Stats.  1882,  c.  167,  sec.  15;  and  all  defenses  which  could  not, 
under  the  common  law,  have  been  shown  under  the  general  issue,  shall  be- 
presented  in  a  specification  of  defense  at  the  time  of  filing  the  plea:  Truro  v. 
Freeman,  98  Mass.  187,  189,  and  rule  of  court  given  in  note  thereto. 

In  some  of  the  states,  provision  is  expressly  made  by  code  or  by  statute 
that  the  defense  of  the  statute  of  limitations  must  be  specially  pleaded.  This 
is  the  rule  in  Texas:  Ciistard  v.  Musjrove,  47  Tex.  217.  So  in  New  York: 
Ilausee  v.  Mead,  27  Hun,  162,  166,  it  being  declared  in  this  case  that  "it  i* 
a  technical  defense,  and  bars  the  plaintiff's  suit  without  disproving  his  right, 
and  without  respect  to  the  defendant's  right."  In  Wisconsin,  it  is  huld,  ia 
Orten  v.  Noonan,  25  Wis.  672,  that  the  statute  of  limitations  cannot  be  takei* 
advantage  of  under  a  general  denial,  and  that  under  its  statute  there  ia  "  no- 
other  way  than  for  the  defendant  to  answer  generally  that  he  insists  or  shall 
insist  upon  the  statute  of  limitations  in  bar  of  the  plaintiff's  right  of  action  ": 
Id.  076;  although  in  an  earlier  case  in  that  state  it  was  said  that  in  the  ac- 
tion to  recover  real  estate,  the  complaint  is  general,  alleging  merely  owner- 
ship and  right  of  possession,  and  in  consequence,  the  defendant,  under  a 
mere  denial,  may  prove  anything  which  tends  to  defeat  the  title  attempted 
to  be  established  by  the  plaintiff:  Lain  v.  Shepardson,  23  Wis.  224,  228.  It 
would  seem,  therefore,  in  view  of  the  above  decisions,  that  whenever  the 
courts  have  had  occasion  to  determine  the  question  under  consideration,  they 
have  —  except  in  those  cases  where  express  provisions  are  made  that  the  stat- 
ute must  be  specially  pleaded  —  ruled  that  a  general  code  or  statutory  pro- 
vision that  in  ejectment  any  defense  may  be  given  under  the  general  denial, 
is  broad  enough  to  permit  of  the  defense  of  the  statute  of  limitations,  although 
the  statute  or  code  is  otherwise  silent  on  this  point:  See  Pomeroy's  Remedies 
and  Remedial  Rights,  2d  ed.,  725,  sec.  679. 


ScHEiDT  V.  Crecelius. 

[94  MissODEi,  322.1 

Whebb  Doneb  of  Power  under  Will  Makes  a  Deed,  it  will  be  con- 
sidered to  have  been  made  in  execution  of  the  power,  notwithstanding^ 
it  contains  no  reference  in  terms  to  the  will. 

Deed  Executed  by  Donee  of  Power  under  Will  may  be  Assailed  in 
Ejectment,  where  such  donee  haa  only  a  life  estate,  with  power  to 
dispose  of  the  fee  in  case  of  necessity  or  actual  need.  It  is  not  neces- 
sary that  the  deed  be  first  set  aside  in  a  court  of  equity. 

M.  F.  Taylor^  for  the  appellants. 

William  F.  Broadhead  and  John  W.  McElhinney,  for  the 
respondents. 

Norton,  C.  J.  This  suit  is  by  ejectment  to  recover  posses- 
eion  of  certain  lands  in  St.  Louis  County,  in  which  the  plain- 
tiffs obtained  judgment,  from  which  defendants  have  appealed. 
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The  common  source  of  title  was  admitted  to  be  in  one  John 
D.  WolfiF,  who  died  in  January,  1846,  leaving  a  paper  admitted 
to  probate  as  his  will,  so  much  of  which  as  is  necessary  to  a 
disposition  of  the  questions  arising  in  the  case  is  as  follows: 
That  all  the  property  which  he  and  his  said  wife  had  in  pos- 
session, be  it  personal  or  real  estate,  or  outstanding  moneys, 
that  is,  all  of  the  specified  property  which  legally  belonged  to 
him,  should  become  the  sole  property  of  his  wife,  and  should 
in  fact,  after  his  death,  be  a  bequest,  gift,  and  devise  from  him 
to  her,  and  that  she  should,  until  her  death,  manage  and  dis- 
pose of  it  as  she  pleased,  and  that  he  desired  to  be  understood 
as  empowering  her,  in  cases  of  necessity,  to  sell  not  only  per- 
sonal but  real  property.  He  also  desired  that,  after  the  death 
of  his  wife,  the  remainder  of  his  property  should  be  equally 
divided  among  his  children  and  heirs,  as  follows:  That  the 
upper  half  of  his  landed  property  lying  on  the  county  road, 
together  with  the  house  standing  on  it,  should  fall  to  his  two 
eldest  sons,  John  and  Christian,  and  that  the  lower  part,  to- 
gether with  the  buildings  on  it,  should  fall  to  his  daughter, 
Elizabeth,  and  his  youngest  son,  John  George,  as  bequest. 

It  appears  from  the  evidence  that,  at  the  request  of  the  widow, 
Eva  M.  Wolff,  in  the  winter  of  1846-47,  a  parol  partition  of 
the  land,  consisting  of  something  over  two  hundred  acres,  was 
made,  under  which  the  four  children  took  possession  of  their 
respective  portions  allotted  to  them,  cultivated  and  improved 
the  same.  The  portion  of  land  in  dispute  in  this  suit  fell  to 
the  daughter,  Elizabeth,  she  being  at  that  time  married  to  one 
Hartman  Herbell,  who  built  a  stone  house  on  it  and  lived 
there.  In  1856  or  1857,  the  said  Eva,  widow  of  said  John, 
moved  into  the  house,  and  lived  there  with  her  daughter  and 
family.  In  1857  or  1858,  said  Herbell  died,  and  the  said 
Elizabeth,  his  widow,  thereafter  intermarried  with  one  John 
Scheldt,  and  died  in  1872.  She  had  children  by  her  first 
marriage,  who  are  the  defendants  in  this  suit,  and  also  chil- 
dren by  the  second  marriage,  who  are  the  plaintifis  in  this 
suit,  and  base  their  right  to  recover  as  heirs  of  said  Elizabeth 
under  the  will  of  said  John  D.  Wolff,  deceased.  The  children 
of  said  Elizabeth  by  her  first  marriage,  and  defendants  in  this 
suit,  claim  the  land  in  suit  by  virtue  of  a  deed,  executed  by 
said  Eva  M.  Wolff  in  1872,  conveying  to  them  a  fee  to  the 
land  in  suit,  after  her  life  estate. 

This  deed  was  to  take  effect  in  possession  after  the  death  of 
Bald  Eva;  it  recites  that  the  land  was  sold  in  consideration 
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of  the  sum  of  one  dollar,  and  unpaid  and  indispensable  ser- 
vices rendered,  said  services  having  been  matters  of  necessity 
towards  the  maintenance  and  existence  of  said  Eva,  and  in 
consideration  of  similar  services  yet  to  be  rendered.  Plaintiffs 
attacked  this  deed  by  evidence  tending  to  show  that  the  land 
was  not  sold  or  conveyed  to  provide  for  the  necessities  of  said 
Eva,  but  for  the  purpose  of  depriving  the  children  of  said 
Elizabeth  by  her  second  marriage  of  their  interest  in  the  land 
under  the  will,  in  consequence  of  the  grantor's  hostility  to 
their  father. 

It  appears  from  the  record  that  by  consent  the  issue  ten- 
dered by  this  evidence  was  submitted  to  a  jury  in  the  follow- 
ing form:  "Was  the  execution  of  the  deed  from  Eva  Magda- 
len a  Wolff  to  the  defendants,  read  in  evidence  to  the  jury, 
necessary  for  the  support  and  maintenance  of  the  grantor,  and 
made  in  good  faith  for  the  purpose  of  securing  such  support 
and  maintenance?"  The  jury  found  the  issue  for  plaintiffs,. 
and  by  consent  a  judgment  was  entered  thereon  for  plaintiffs., 
and  it  is  from  this  judgment  that  defendants  have  appealed. 

It  is  contended  by  counsel  that  Mrs.  Wolff  was  to  be  tho 
sole  judge  as  to  whether  her  necessities  required  the  sale  of  tho 
land,  and  that  having  sold  it  under  the  power,  the  deed  cannot 
be  assailed  at  law.  It  may  be  conceded,  as  is  contended,  that 
Mrs.  Wolff  was  the  donee  of  a  power  under  the  will  of  her 
husband,  and  that,  notwithstanding  the  fact  that  the  deed  to 
defendants  did  not  in  terms  refer  to  the  will,  it  is  to  be  re- 
garded as  having  been  made  in  execution  of  the  power  con- 
ferred: Campbell  v.  Johnson,  65  Mo.  439.  While  this  is  so,  it 
is  clear,  we  think,  from  the  terms  of  the  will,  that  it  was  tho 
intention  of  the  testator  to  invest  only  a  life  estate  in  his  wife, 
with  the  power  to  dispose  of  the  fee  in  case  her  necessities  or 
actual  needs  required  it;  that  her  power  to  convey  the  fee  was 
dependent  on  a  contingency  which  must  happen  or  exist  be- 
fore the  power  to  thus  dispose  of  the  land  could  be  called  into 
exercise;  and  it  appears  from  the  record  before  us  that,  by 
the  consent  of  parties,  the  fact  as  to  whether  the  necessity 
contemplated  by  the  will  existed  at  the  time  the  deed  was 
executed  was  submitted  to  a  jury,  and  that  the  judgment  by 
consent  was  rendered  on  their  finding. 

We  do  not  understand  that  counsel  insist  that  a  deed 
executed  under  such  circumstances  as  to  be  a  fraud  on  the 
power  would  be  allowed  to  stand,  but  to  contend  that  such 
a  deed  cannot  be  assailed  in  an  ejectment  suit,  but  should 
first  be  set  aside  in  a  court  of  eauitv. 
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Precedents  are  not  wanting  showing  that  such  a  deed  as  the 
one  in  question  can  be  successfully  assailed  in  a  proceeding 
by  ejectment.  Examples  are  to  be  found  in  the  cases  of  ITiill 
V.  Culver,  34  Conn.  403;  Minot  v.  Prcscott,  14  Mass.  496; 
Stevens  v.  Winship,  1  Pick.  318;  11  Am.  Dec.  178.  Two  of 
these  cases  were  ejectment  suits,  and  one  a  writ  of  right. 
The  question  in  the  case  of  Hull  v.  Culver,  supra,  which  was 
ejectment,  was  as  to  the  construction  of  the  following  clauses 
in  the  will  of  Elizabeth  Culver,  viz.:  "I  give  all  my  estate  to 
my  husband,  Ranson  Culver,  to  use  and  improve  during  his 
natural  life,  and  if  he  should  want  for  his  support,  to  sell  any 
part  or  the  whole  of  it  for  his  maintenance,  my  will  is  that  it 
shall  be  at  his  disposal."  The  plaintiff  was  an  heir  at  law  of 
the  testatrix.  The  defendant  was  in  possession  of  the  premises, 
which  were  a  part  of  the  estate  devised,  under  a  conveyance 
from  Ranson  Culver,  the  devisee.  The  heir  recovered  against 
the  grantee  in  the  deed,  the  court  holding  that  the  devisee 
only  had  the  power  to  convey  in  case  of  necessity  or  need, 
and  that  he  was  not  the  sole  judge  of  his  necessity,  but  the 
<;ontingency  was  to  be  his  actual  need,  and  not  his  expecta- 
tion or  opinion  of  it. 

So  in  case  of  Eitelgeorge  v.  Building  Ass'n,  69  Mo.  55,  it 
is  held  when  the  power  in  a  deed  has  not  been  executed  ac- 
cording to  essential  conditions  the  sale  and  deed  will  be  held 
void.  See  also  Powers  v.  Kueckoff,  41  Id.  425;  97  Am.  Dec. 
281;  Koehring  v.  Mueviminghoff,  61  Mo.  403;  21  Am.  Rep.  402. 
The  question  of  fact  having  been  submitted  to  a  jury  by  con- 
sent as  to  whether  the  needs  or  necessities  of  Mrs.  WolfT 
required  the  sale  to  be  made,  neither  their  finding  nor  the 
judgment  rendered  upon  it  will  be  disturbed,  the  evidence 
tending  strongly  to  show  that  Mrs.  Wolff's  object  in  making 
the  deed  was  simply  to  deprive  the  children  of  the  second 
marriage  of  her  daughter  Elizabeth  of  their  interest  under  the 
will  in  the  land  conveyed. 

We  think  that  the  judgment  was,  on  the  whole  record,  for 
the  right  party,  and  it  is  hereby  affirmed. 


Deed  may  Execute  a  Power,  althohoh  It  does  not  Expressly  Refer 
TO  It:  Gindrat  v.  Montgomery  Gas  Lljht  Co.,  60  Am.  Rep.  769. 

Essential  Conditions  of  Power  to  Sell  must  be  Complied  with: 
Ervinea  Appml,  55  Am.  Dec.  499;  Sears  v.  Livermore,  85  Id.  56't;  Cranston 
V.  Crane,  93  1.1.  106. 

Titlk  to  Realty  may  be  Tried  in  WH.ix  Actions:  89  Am.  Dec.  427. 
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DoziER  V.  Matson. 

[94  Missouri,  328.] 
Deed  is  not  Fraudulent  as  to  Creditors  when  Made  to  Perfect  Title 
TO  Land  op  Which  an  Oral  Girr  had  been  made  to  a  son  by  hi* 
father,  at  a  time  when  he  was  solvent,  and  when  the  former,  relying 
upon  the  consummation  of  such  oral  gift,  had  entered  and  made  perma- 
nent and  lasting  improvements.  In  such  case  the  donee  stands  befors  a 
court  of  equity  in  the  attitude  of  a  purchaser  for  a  valuable  consider- 
ation, and  could  have  compelled  a  conveyance  to  him  of  such  land  had 
it  been  refused. 

George  A.  Castleman,  Theodoric  F.  McDearmon,  and  Henry 
D.  Laughlin,  for  the  appellant. 

Sherwood,  J.  The  plaintiff  seeks,  by  this  proceeding  in 
equity,  to  set  aside  as  fraudulent,  as  against  his  creditors,  a 
deed  executed  March  20,  1877,  by  Abraham  S.  Matson  to  his 
son,  Richard  S.  Matson,  the  defendant.  In  1868  the  father 
moved  to  St.  Louis.  In  1869,  after  moving  to  that  city,  the 
father  bought  a  piece  of  land  for  his  only  other  son  and  child, 
W,  H.  Matson,  and  then  so  divided  the  home  farm  as  to  givo 
each  of  his  sons  a  portion  of  the  homestead.  Each  son  was 
placed  in  possession  of  the  portion  awarded  him,  and  each  o 
them  have  paid  taxes  and  made  valuable  improvements  on  tho 
share  then  assigned  him;  but  a  deed  was  only  made  at  that 
time  to  W.  H.  Matson,  though  one  was  virtually  promised  the 
younger  son,  who  was  not  of  age  at  the  time,  the  father  say- 
ing in  the  presence  of  his  sons,  to  the  surveyor  who  ran  the 
division  line  between  their  respective  farms:  "  I  want  to  givo 
them  this  farm;  I  want  you  to  divide  it  between  them."  The 
reason  given  by  the  father  at  the  time,  for  not  making  a  deed 
to  his  younger  son  also,  was  that  of  his  son's  minority. 

The  property  thus  divided  between  his  sons  was  worth  some- 
thing more  than  one  half  of  his  whole  estate,  and  was  given 
to  them  as  an  advancement,  the  consideration  being  love  and 
natural  affection.  At  the  time  the  father  made  this  division 
of  land  between  his  sons,  he  was  out  of  debt,  and  had,  besides, 
in  property  and  money,  over  twenty  thousand  dollars.  Plain- 
tiff's counsel  expressly  stated,  at  the  hearing,  that  they  made 
no  claim  that  insolvency  or  fraudulent  intent  upon  the  part  of 
the  father  existed  in  1869,  when  the  transaction  before  related 
occurred.  Abraham  S.  Matson,  the  father,  at  that  time  was 
also  curator  of  four  minor  wards,  whose  money,  several  thou- 
sand dollars,  was  loaned  out  on  good  security.  This  money 
was  collected  by  him  in  1877,  though  what  time  in  the  year 
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■does  not  clearly  appear.  Some  of  this  money  he  did  not  pay 
to  one  of  his  wards  at  the  time  she  attained  her  majority,  and 
thus  the  estate  of  plaintiff's  intestate,  in  consequence  thereof, 
had  the  sum  of  fifteen  hundred  dollars  to  pay;  this  was,  it 
€eem8,  in  1879  or  1880.  In  1881,  the  plaintiff,  as  administra- 
tor of  said  surety,  bondsman,  brought  suit  against  Abraham 
S.  Matson  for  said  amount  thus  paid,  and  in  1882  recovered 
judgment  upon  which  execution  issued,  and  returned  nulla 
bona.  There  were  also  exhibited  in  evidence  by  plaintiff,  at 
the  time  this  cause  was  heard,  December,  1884,  allowances 
made  against  the  estate  of  Abraham  S.  Matson,  aggregating  the 
^8um  of  $8,072.07,  Also  various  judgments  rendered  against 
him  on  notes,  between  September,  1877,  and  September,  1879, 
"which  judgments  were  afterwards  allowed  by  the  assignee. 

In  1871,  Matson  wrote  his  son  the  following  letter:  — 

"St.  Louis,  December  21,  1871. 
""Dear  Son,  Richard  C.  Matson:  — 

"This  is  to  ratify  what  I  always  intended  and  promised  to 
you,  that  if  you  would  stay  on  the  farm  where  you  are  now 
living,  you  should  have  full  possession  of  all  the  Shobe  tract, 
except  the  part  I  deeded  to  my  son  William  H.  Matson,  cor- 
nering with  him,  and  lying  on  the  north  and  east  side,  and 
adjoining  the  Stewart  Hall  farm,  with  the  houses  and  barns 
and  out-buildings  on  the  same,  and  you  are  to  pay  the  taxes 
•on  same,  and  at  my  death  3'ou  are  to  have  full  possession  of 
the  same,  as  your  own  land,  as  if  this  was  a  perfect  deed  to  it. 
This  is  not  in  true  form  of  a  deed,  but  it  shall  stand  for  one, 
as  though  it  were  worded  in  full  form,  and  be  in  full  force. 

"A.  S.  Matson. 
*'Deab  Son:  — 

"As  I  am  no  scholar  to  draw  a  perfect  deed  to  you,  I  am  in 
hopes  this  will  be  satisfactory  to  you,  as  I  do  this  for  that  pur- 
■pose  and  your  benefit.  You  must  be  careful,  and  not  spend 
your  money  unnecessary,  and  you  will  get  along  well  after 
you  get  a  start.  Times  are  hard  now,  and  you  cannot  make 
it  in  one  year.  I  do  not  intend  to  rob  you  of  anything  as  to 
your  part  of  what  I  leave  at  my  death.  You  shall  have  your 
equal  share  of  my  estate  with  William  H.  and  your  mother, 
as  I  wish  all  to  have  equal  parts  of  it  as  far  as  I  can  divide 
between  you  three.     No  more  at  present.     All  is  well. 

"A.  S.  Matson." 

This  letter  was  shown,  and  found  to  be  genuine  by  the  lower 
<50urt.    At  the  time  the  letter  was  written,  it  appears  that  Mat- 
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Eon,  the  father,  was  solvent.  Owing  to  depreciation  in  the 
value  of  his  property,  a  stock-yard,  he  then  owned,  in  conse- 
quence of  its  ceasing  to  be  used  by  railroads  as  a  point  for  de- 
livery of  cattle,  he  became  embarrassed  in  circumstances,  and 
was  forced  to  make  an  assignment  in  1878.  Of  the  claims 
allowed  by  the  assignee,  $13,307.06,  there  was  realized  suffi- 
cient to  pay  forty-five  per  cent  of  such  claims,  or  $5,943.17. 
The  present  cause  was  heard  together  with  another,  in  which 
it  was  sought  to  set  aside  the  deed  made  by  the  father  to  W. 
II.  Matson  in  1869,  before  judges  Thayer  and  Barclay,  and 
the  result  was,  in  each  instance,  the  bills  were  dismissed. 
This  appeal  questions  the  correctness  of  that  ruling  in  the 
case  at  bar.  It  is  well  settled  that  where  a  party  has  been 
placed  in  possession  of  a  tract  of  land,  and  on  the  faith  of  an 
oral  gift  of  the  same  to  him  has  made  valuable  and  lasting 
improvements  thereon,  this  is  a  sufficient  basis  upon  which 
the  donee  may  compel  a  conveyance  to  him  of  such  land. 
When  he  does  this,  it  constitutes  a  valuable  consideration, 
and  he  stands  before  a  court  of  equity  in  the  attitude  of  a 
purchaser,  and  with  equal  rights  and  remedies,  the  donee's 
status  in  such  case  falling  within  the  domain  of  the  doctrine 
of  part  performance:  Waterman  on  Specific  Performance,  sec. 
187;  Ilardestyy.  Richardson,  44  Md.  617;  22  Am.  Rep.  57,  and 
cases  cited;  Freeman  v.  Freeman,  43  N.  Y.  34;  3  Am.  Rep.  657; 
Kurtz  V.  Hibner,  55  111.  514;  8  Am.  Rep.  665;  Neale  v.  Nealc, 
9  Wall.  1.  The  same  doctrine  is  recognized  in  Rumbolds  v. 
Parr,  51  Mo.  592,  and  in  the  earlier  case  of  Ilalsa  v.  Ilalsa,  8 
Id.  303.  In  this  case,  it  is  an  obvious  and  conceded  fact 
that  the  father,  at  the  time  he  made  the  oral  gift  of  land  to 
his  son,  the  defendant,  was  in  a  perfectly  solvent  condition. 
And  in  1871,  when  the  letter  aforesaid  was  written,  the  evi- 
dence shows  that  he  was  also  solvent,  and  so  the  court  below 
found.  I  think,  however,  that  the  equity  of  the  defendant 
may  well  be  planted  exclusively  on  the  oral  gift  of  1869,  fol- 
lowed as  it  has  been  by  the  son  making  such  valuable  and 
lasting  improvements  as  the  evidence  shows  he  has  made 
upon  the  premises  in  controversy,  and  evidently  upon  the 
faith  of  the  consummation  of  the  oral  gift.  In  one  of  the 
cases  cited  above,  it  was  ruled  that,  in  order  to  the  relief 
sought,  it  was  not  necessary  to  allege  or  to  prove  that  improve- 
ments of  a  valuable  and  lasting  character  were  made  on  the 
land  upon  an  agreement  or  understanding  that  the  land  was 
to  be  thus  improved  as  a  condition  of  receiving  a  conveyance- 
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therefor;  that  it  was  sufficient  that  such  improvements  were 
made  by  the  son  with  the  knowledge  of  the  father,  and  were 
induced  by  his  promise  to  convey  the  land:  Ilardesty  v.  Rich- 
ardson, supra. 

Owing  to  the  father's  not  being  in  embarrassed  circumstances 
when  he  made  the  oral  gift  of  the  farm  to  his  son  in  1869,  and 
to  his  being  in  a  solvent  condition  in  1871,  when  ho  wrote  tlie 
letter  in  question,  it  is  wholly  unnecessary  to  go  into  any  dis- 
cussion of  his  financial  condition  when  he  made  the  deed  in 
1877,  UDW  sought  to  be  canceled.  The  equities  of  the  son  at 
that  time  rested  upon  too  firm  a  basis  to  be  overturned  by  the 
subsequent  and  sudden  financial  reverses  of  the  father.  All 
that  the  father  retained  at  the  time  he  made  the  deed  was  the 
bare  legal  shell,  worthless  to  creditors,  and  only  beneficial  to 
him  who  in  equity  was  entitled  to  demand  that  that  be  done 
which  the  father  of  his  own  head  did  voluntarily.  A  view 
similar  to  the  one  here  taken  was  held  by  this  court  in  Payne 
V.  Twyman,  68  Mo.  339,  in  which  it  was  ruled  that  where  a 
Imsband  had  entered  land  in  his  own  name  with  money  be- 
longing to  the  separate  estate  of  the  wife,  and  subsequently 
when  in  embarrassed  circumstances  conveyed  the  land  to  a 
trustee  for  her  benefit,  that  this  furnished  no  ground  for  com- 
plaint on  the  part  of  his  creditors,  since  he  had  only  done 
what  equity  would  have  compelled  him  to  do. 

Judgment  affirmed. 

Parol  Gift  to  Child  Accompanied  by  Permanent  Improvements 
Gives  Right  to  have  Contract  Executed:  Young  v.  i^lendenning,  31  Am. 
Dec.  492;  note  53  Id.  543;  Hardest])  v.  Ricliardson,  22  Am.  Rep.  57;  Freeman 
V.  Freeman,  3  Id.  657;  Kurtz  v.  Hibner,  8  Id.  665;  specific  performance  of  a 
gift  of  lands:  Note  31  Am.  Dec.  493. 

Mere  Fact  that  Improvements  were  Made  on  Land  Held  by  Son 
>ot  Evidence  of  Gift:  Cox  v.  Cox,  67  Am.  Dec.  432.  Delivery  of  deed 
consummates  gift:  Connor  v.  Travick's  Adm'r,  79  Id.  58. 
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GuTRiDGE  V.  MissouEi  Pacifio  Kailway  Co. 

1 94  Missouri,  468.] 

In  AcrnoN  against  Railroad  Company  for  Damages,  Expert  WiTNBsa 
may  not  give  his  opinion  as  to  whether  the  company,  by  reasonable  in- 
spection, could  have  discovered  that  a  certain  hand-hold  on  the  top  of  a 
car  was  tightly  fastened,  such  hand-hold  having  come  loose  when  used 
by  a  brakeiuan  in  the  proper  and  ordinary  discharge  of  his  duties, 
thereby  causing  him  to  be  thrown  under  the  cars  and  be  killed. 

Pleading.  —  Where  Complaint  in  Action  for  Damages  against  Rail- 
road Company  counts  on  an  original  defective  construction  of  a  hand- 
hold and  its  breaking  aa  a  cause  of  the  death  of  an  employee,  and  points 
out  such  alleged  defect  with  reasonable  particularity,  it  is  sufficient.  lb 
constitutes  in  such  case  no  valid  objection  that  the  defect  arose  from 
want  of  repair,  and  was  not  in  the  construction. 

Negligence.  —  Railroad  Company  is  Bocnd  to  Inspect  Foreign  Cars 
received  by  it  for  transportation,  just  as  it  would  its  own  after  they  had 
been  in  use,  although  this  duty  does  not  require  it  upon  receiving  such 
cars  to  make  tests  to  discover  hidden  defects  in  the  construction  or  in 
the  materials  used  therein;  nor  is  the  company  under  any  obligation  to, 
nor  should  it,  receive  foreign  cars  when  obvious  defects  exist  which  ren- 
der them  unfit  for  use. 

Duty  of  Railroad  Company  to  its  Servants  to  Furnish  Safe  Ma- 
chinery, Appliances,  etc.,  does  not  require  this  to  be  done  at  all 
hazards,  but  only  that  reasonable  care  be  exercised  by  it  to  maintain  the 
same;  it  is  liable  where  injury  results  to  servant  from  known  defects,  or 
those  which  ought  to  have  been  known,  and  which  the  exercise  of  rea- 
sonable care  could  liave  prevented. 

Thomas  J.  Portis,  Thomas  G.  Portis^  and  William  S.  Shirks 
for  the  appellant. 

FyJce  and  Calvird,  and  J.  La  Due,  for  the  respondent. 

Black,  J.  Plaintifif  sued  for  damages  for  the  death  of 
her  husband,  E.  B.  Gutridge,  who  was  a  brakcman  on  that 
division  of  the  defendant's  road  from  Sedalia  to  Parsons. 
Defendant  received  a  freight-car,  belonging  to  the  Pittsburg, 
Cincinnati,  and  St.  Louis  Railroad  Company,  at  St.  Louis,  on 
the  1st  of  August,  1884,  and  on  that  day  hauled  the  same  to 
Chamois,  and  on  the  next  day  to  Sedalia,  and  on  the  third 
to  Montrose,  on  the  Sedalia  and  Parsons  division.  On  the 
8th  of  the  same  month,  a  train  on  which  Gutridge  was  a 
brakeman  took  the  car  back  to  Sedalia.  The  train,  before 
reaching  that  place,  and  in  starting  from  the  water-tank  at 
Calhoun,  broke  in  two,  leaving  eight  cars  attached  and  fifteen 
detached  from  tlio  engine.  Gutridge  was  on  the  forward  por- 
tion, and  after  it  ran  some  distance  he  signaled  the  engineer 
to  stop.     He  then  got  a  pin  or  link,  walked  on  top  of  the  cars 
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to  the  rear  one,  being  the  car  in  question.  This  car  had  a 
ladder  attached  to  the  rear  end,  and  a  hand-hold  at  the  top 
fastened  on  the  top  of  the  car.  He  attempted  to  go  down  the 
ladder  to  make  the  couphng  while  his  division  was  moving 
backwards  to  the  detached  section;  but  the  hand-hold  came 
loose,  and  he  fell  to  the  track,  and  was  killed  by  the  cars  run- 
ning over  him. 

It  was  the  duty  of  the  deceased  to  go  up  and  down  the  lad- 
der while  the  cars  were  in  motion,  and  there  is  no  evidence  of 
any  negligence  on  his  part.  No  evidence  was  offered  as  to 
■whether  the  car  was  or  was  not  inspected  at  St.  Louis,  Sedalia, 
or  any  other  point. 

Mr.  Minish  testified:  "Picked  up  the  hand-hold;  it  was  a 
■small  one,  just  room  for  one  hand  to  cleverly  fit  in  it;  the  flat 
■ends  were  fastened  to  the  top  of  the  car  with  screws  about  two 
inches  long.  The  screws  looked  rusty  and  bad;  they  looked 
almost  as  much  like  nails  as  they  did  like  screws;  were  filled 
up  with  rust,  and  looked  as  if  they  had  been  working  loose 
from  the  wood;  the  screws  were  pulled  out  of  the  wood;  did  not 
examine  top  of  car."  Mead,  the  conductor,  says:  "  The  hand- 
hold was  handed  to  me;  examined  the  top  of  the  car;  the 
hand-hold  had  a  foot  on  each  end,  with  two  screws  through 
each  foot,  not  bolts;  the  screws  appeared  to  be  old  and  rusty; 
the  holes  in  the  wood  looked  old;  that  is  the  only  thing  I 
noticed  about  them."  On  cross-examination,  he  says  the 
screws  remained  in  the  hand-hold;  that  while  it  was  in  place 
the  threads  and  wood  around  the  screws  would  not  be  visible. 

Mr.  Slack,  a  carpenter,  stated  that  he  climbed  to  the  top  ol 
the  car  and  examined  it  only  immediately  around  the  hand- 
hold; that  the  holes  where  the  screws  had  been  seemed  to  be 
larger  than  the  screws,  and  that  a  splinter  had  been  raised  at 
one  hole,  and  the  wood  was  decayed.  After  stating  that  he 
■was  familiar  with  the  manner  of  fastening  iron  to  wood  with 
screws,  he  was  asked  this  question:  "From  appearance  of 
the  top  of  the  car  there,  the  holes,  and  what  you  saw,  you  can 
state  to  the  jury  whether,  in  your  opinion,  it  could  have  been 
disclosed,  by  reasonable  inspection,  that  that  hand-hold  was 
not  tightly  fastened  to  the  top  of  that  car  before  it  broke 
loose."     A.   "  Yes,  it  would." 

1.  There  are  exceptions  to  the  general  rule  that  witnesses 
■must  state  facts,  and  not  give  their  opinions,  as  where  the 
subject  of  inquiry  is  so  indefinite  and  general  in  its  nature  as 
not  to  be  susceptible  of  direct  proof:  Eyerman  v.  Sheehan,  52 
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Mo.  222;  Grcenwell  v.  Crow,  73  Id.  G38.  But  such  is  not  the 
case  here.  There  is  no  evidence  tending  to  shovv^  that  the  de- 
fendant, or  any  of  its  agents,  knew  the  hand-hold  was  defect- 
ively attached.  If  the  plaintiff  recover,  it  is  on  the  ground 
that,  by  reasonable  and  ordinary  care  in  inspecting  cars,  the 
defect  would  have  been  discovered.  The  witness  was  allowed 
to  testify  to  the  very  thing  which  the  jurors  were  called  upon 
to  determine  from  the  facts,  not  from  the  opinion  of  this  or 
any  other  witness.  His  opinion  practically  ruled  the  whole 
case,  if  believed.  It  was  substituting  his  opinion  for  the 
judgroent  of  the  jurors.  There  was  no  fact  in  the  case  which, 
for  its  solution,  called  for  scientific  or  professional  knowledge, 
or  for  any  peculiar  knowledge  or  experience.  The  subject  of 
inquiry  was  one  upon  which  men  of  common  information  were 
capable  of  forming  a  judgment.  It  was  therefore  not  a  case  for 
expert  evidence:  Gavish  v.  Railroad,  49  Mo.  274;  Rosenheim 
v.  Insurance  Co.,  33  Id.  230.  We  cannot  say  this  evidence  was 
harmless.  The  evidence,  especially  where  the  case  is  as  close 
as  this  one  is,  should  be  free  from  such  objections. 

2.  It  is  objected,  by  way  of  a  demurrer  to  the  evidence,  that 
the  case  should  have  been  taken  from  the  jury,  because  there 
is  no  evidence  that  the  defect  could  have  been  discovered  by 
an  examination  or  inspection.  The  car  was  an  old  one.  The 
hand-hold  was  fastened  with  screws  in  common  use,  not  bolts. 
All  this  was  in  plain  view.  There  is  some  evidence  that  the 
screws  had  become  loose  in  the  wood.  The  car  was  received 
to  be  transported  over  different  sections  of  the  defendant'^ 
road,  and  we  cannot  say  there  was  no  evidence  on  the  issue 
just  stated, 

3.  Another  objection,  made  on  the  demurrer  to  evidence,  is, 
that  the  peiition  counts  on  an  original  defective  construction 
of  the  hand-hold,  while  the  evidence  shows  it  became  defective 
from  use  and  lapse  of  time.  The  substantial  averments  of 
the  petition  are:  "That  said  hand-hold  was  not  safe  and  suf- 
ficient, but  was  defective  and  insutficient,  and  was  insecurely 
fastened  to  the  top  of  said  car,  and  l)y  reason  of  said  defect- 
iveness, insufficiency,  and  insecurity,  said  hand-hold  broke^ 
and  by  reason  of  its  breaking  plaintiff's  said  husband  fell,"  etc.;. 
that  d(;fendant,  disregarding  "its  duty  in  the  premises,  negli- 
gently furnished  and  supplied  an  unsafe,  defective,  insecure,, 
and  insufiicient  hand-hold  upon  said  car,  there  used  and  oper- 
ated by  it  as  aforesaid,  by  reason  whereof,  and  of  defendant'* 
negligence,"  etc.     We  do  not  see  any  merit  in  this  objection. 
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The  petition  is  substantially  like  that  in  the  case  of  Condonx. 
Railroad,  78  Mo.  568,  which  was  held  to  be  sufficient.  Here 
the  alleged  defect  is  pointed  out  with  reasonable  particularity, 
and  that  is  sufficient.  As  a  matter  of  pleading,  it  is  not 
material  whether  the  defect  was  in  the  construction  or  arose 
from  want  of  repair,  the  alleged  defect  being  pointed  out  with 
particularity. 

4.  The  defendant  contends  that  it  had  a  right  to  assume 
that  the  car,  be;ng  a  foreign  one,  was  reasonably  safe  and  fit 
for  the  uses  for  which  it  was  being  used.  We  do  not  agree  to- 
the  proposition  as  thus  broadly  stated.  If  the  car  had  obvious 
defects  which  rendered  it  unfit  for  use,  defendant  was  under 
no  obligation  to  receive  it,  and  should  not  have  received  it. 
Cars  coming  from  one  road  to  another  must  necessarily  be 
Bubjected  to  wear,  and  are  liable  to  be  rendered  unfit  for  use  in 
the  course  of  transportation,  and  this  must  be  kuown  to  the 
receiving  company.  It  is  but  the  result  of  the  most  common 
observation.  While  it  is  not  incumbent  on  the  receiving  com- 
pany, on  the  receipt  of  the  car,  to  make  tests  to  discover  hid- 
den defects  in  the  construction  or  in  the  materials  used  in  the 
construction,  still  it  is  bound  to  inspect  foreign  cars  just  as  it 
would  and  is  required  to  inspect  its  own,  after  they  have  been 
in  use.  This  duty  devolves  upon  the  company  as  much  in  the 
one  case  as  in  the  other.  While  there  are  authorities  which 
would  seem  to  lead  to  different  results,  yet  this,  we  think,  is  the 
better  doctrine.  The  liability  for  a  failure  to  inspect,  or  for 
the  want  of  a  proper  inspection,  is  the  same  in  the  one  case  as 
in  the  other:  Gottlieb  v.  Railroad,  100  N.  Y.  4G2;  Fay  v.  Rail- 
road, 30  Minn.  231. 

5.  As  this  case  must  be  remanded,  it  may  be  well  enough 
to  say,  in  reference  to  the  abstract  proposition  stated  at  the 
beginning  of  the  plaintiff's  instruction,  that  the  defendant  is 
not  bound  at  all  hazards  to  furnish  safe  machinery,  cars,  and 
other  appliances.  The  duty  in  this  respect  is  to  use  reason- 
able care  to  maintain  suitable  cars  and  appliances,  and  it  is 
liable  to  servants  for  injuries  resulting  from  defects  which  are 
known,  or  ought  to  have  been  known,  and  could  have  been 
prevented  by  the  exercise  of  such  care. 

The  judgment  is  reversed  and  the  cause  remanded. 

Expert  Evidence,  wuetiier  Matter  is  Properly  Subject  for:  Se© 
note  to  Hammond  v.   Woodman,  06  Am.  Dec.  2.31. 

Responsibility  as  to  Forkicjn  Cars  Rpxeived  by  Company  for  Tran»- 
roETATiON:  Kelly  V.  AbboU,  53  Am.  Rep.  292,  and  iiote  296. 
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Duty  of  Master  to  Fttrxish  Safe  Appliances,  Ltabilitt  for  De- 
VECTive  Machinery,  etc.:  Chicago  <t  Northwestern  R.  R.  Co.  v.  Swetl,  92 
Am.  Dec.  200,  and  note  214;  Columbus  <{:  /.  C.  R'l/Co.  v.  Arnold,  99  LI.  C15, 
and  note  C27;  O'DonncUv.A.  V.  R.  R.  Co.,  98  Id.  336;  BuzzeUv.  Laconia 
Mfg.  Co.,  77  Id.  212,  and  note  218;  Noyesv.  Smith,  G5  Id.  222,  and  note  22G; 
Niishville  etc.  R.  R.  Co.  v.  Elliott,  78  Id.  500;  Snoio  v.  Housatonic  R.  R.  Co., 
83  Id.  720,  and  note  729;  Indianapolis,  B.,  <fc  W.  R.  R.  Co.  v.  Toy,  33  Am. 
Rep.  57;  Oibson  v.  Pacific  R.  R.  Co.,  2  Id.  497;  Columbus  etc.  R.  R.  Co.  v. 
Troesch,  18  Id.  578.  Liability  to  brakeman  for  injury  sustained:  Illinois 
Central  R.  R.  Co.  v.  Jewell,  92  Am.  Dec.  240;  Nashville,  C,  d-  St.  L.  R.  R.  Co. 
V.  Wliekss,  43  Am.  Rep.  317;  Smith  v.  Flint  etc.  R.  R.  Co.,  41  Id.  161;  Robert- 
son V.  Terre  IlauU  <L- 1.  R.  R.  Co.,  41  Id.  552. 


Sheehy  v.  Kansas  City  Cable  Railway  Co. 

[94  missouei,  574.j 

Property  is  "Damaged  for  Public  Use,"  within  Meaning  of  Consti- 
tutional Provision,  when  abutting  proprietor  is  damaged  by  grade  of 
street  being  established,  or  by  a  previously  established  grade  being 
raised  or  lowered. 

Damages. — Railroad  Altering  Grade  of  Street,  under  right  conferred 
by  municipality,  is  liable  to  abutting  proprietor  for  damage  sustained 
thereby. 

Grade  OF  Street  —  Action  for  Damages. — Abutting  Proprietor  on 
City  Street  has  such  an  easement  therein  as  would  support  an  action 
for  damages  peculiar  to  him  in  case  the  grade  of  the  street  is  established 
or  changed. 

Judgment  for  Excessive  Damages  will  not  be  Reversed  unless  so  ex- 
cessive as  to  warrant  belief  that  verdict  was  result  of  prejudice,  passion, 
or  corruption. 

Johnson  and  Lucas,  for  the  appellant. 

C.  0.  Tichenor,  for  the  respondent. 

Norton,  C.  J.  Plaintiff,  as  the  owner  of  a  certain  lot  in 
Kansas  City,  with  three  dwelling-houses  upon  it,  with  a  front- 
age of  one  hundred  and  ninety-two  feet  on  Ninth  and  fifty 
feet  on  Jefferson  streets,  in  said  city,  sues  for  damages  to  said 
property,  alleged  to  have  been  occasioned  b}'  the  act  of  de- 
fendant in  cutting  down  and  lowering  the  grade  of  said  Ninth 
Street  below  the  grade  established  in  1879,  when  said  houses 
were  built  on  said  lots.  Defendant  justified  the  act  under  an 
ordinance  of  the  city  of  Kansas,  approved  April  4,  1883,  au- 
thorizing J.  W.  Smith  and  other.s  to  construct  and  operate,  for 
the  term  of  thirty  years,  an  endless  cable  street  railroad  on 
and  over  certain  streets,  one  of  them  being  said  Ninth  Street, 
from  Grand  Avenue  west  to  the  west  boundary  line  of  Coates'a 
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addition.  This  ordinance  authorizes  a  change  in  the  grade  of 
Ninth  Street  in  front  of  plaintiff's  lot,  and  the  evidence  shows 
that  the  grade  was,  by  defendant,  cut  down  and  lowered  below 
the  grade  established  in  1879  twenty  feet  at  the  west  end  of 
plaintiff's  lot,  fifteen  feet  and  three  inches  opposite  the  west 
house  on  said  lot,  six  feet  at  the  middle  house,  and  that  the 
two  grades  came  together  at  the  west  line  of  Jefferson  Street. 
In  regard  to  the  damage  occasioned  by  this  change  of  grade 
to  plaintiff's  property,  the  evidence  is  conflicting,  and  on  the 
trial  judgment  was  rendered  for  plaintiff  for  five  thousand 
dollars,  from  which  defendant  has  appealed,  and  seeks  a  re- 
versal for  alleged  error  in  the  action  of  the  court  in  giving 
and  refusing  instructions,  and  because  the  damages  are  ex- 
cessive. 

The  court,  as  shown  by  the  instructions  given  as  well  as  by 
those  refused,  tried  the  case  on  the  theory  that  while  the  city 
had  the  right  by  ordinance  to  change  the  grade  of  said  street 
in  front  of  plaintiff's  property,  and  to  authorize  defendant  to 
make  such  change,  still  the  defendant  was  liable  for  any  dam- 
age resulting  to  plaintiff  by  reason  of  such  change.  It  is  in- 
sisted by  counsel  that  this  theory  was  erroneous,  and  that  the 
city  being  fully  empowered  by  its  charter  to  grade,  alter,  and 
change  the  grade  of  its  streets,  and  having  changed  the  grade 
of  Ninth  Street  at  this  locality  by  ocdinance,  and  authorized 
and  permitted  defendant  to  grade  the  same  for  the  purpose  of 
constructing  its  road  thereon,  it  is  not  liable  for  damages  re- 
sulting therefrom.  This  point  is  not  well  taken.  Anterior  to 
the  adoption  of  the  constitution  of  1875,  and  as  far  back  as 
the  case  of  City  of  St.  Louis  v.  Gurno,  12  Mo.  414,  it  was  the 
established  rule  in  this  state  that  where  a  municipality  was 
invested  with  the  control  of  its  streets,  and  the  power  to  fix, 
alter,  and  change  the  grade  of  the  same,  that  any  damage 
resulting  to  an  abutting  property  owner  from  the  change  of 
grade  was  damnum  absque  injuria,  unless  the  injury  could  be 
shown  to  have  resulted  from  the  negligent  or  improper  man- 
ner in  which  the  work  was  done.  Section  21,  article  2,  of  the 
constitution  of  1875,  which  provides  that  "private  property 
shall  not  be  taken,  or  damaged,  for  public  use  without  just 
compensation,"  has  changed  this  rule:  Werth  v.  City  of  Spring- 
field, 78  Id.  107.  In  this  case  it  is  held  that  "  when  property 
is  damaged  by  establishing  the  grade  of  a  street,  or  by  raising 
or  lowering  the  grade  of  a  street  previously  established,  it  is 
damaged  for  public  use  within  the  meaning  of  the  constitution. " 
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It  is  clear  that  the  city  of  Kansas,  under  its  charter,  had 
the  power  to  change  the  grade  of  Ninth  Street,  and  it  is 
equally  clear,  under  the  provision  of  the  constitution  above 
■quoted,  that  if,  in  the  exercise  of  that  power,  the  property  of 
an  abutting  owner  was  damaged,  such  owner  would  be  enii- 
tled  to  recover  such  damages  from  the  city.  And  if  such  lia- 
bility would  attach  to  the  city,  it  necessarily  and  logically 
follows  that  a  railroad  company  which  had  the  right  conferred 
on  it  to  alter  the  grade  of  the  street  for  the  purpose  of  con- 
structing its  road  would  also  be  liable  to  an  abutting  prop- 
erty owner  for  damages  to  his  property  by  reason  of  such 
alteration.  In  such  case,  the  privilege  granted  the  railroad 
"  would  be  yoked  with  a  liability."  That  the  owner  of  prop- 
trty  abutting  on  a  street  has  such  an  easement  therein  as 
would  support  an  action  for  damages  peculiar  to  him,  is  sus- 
tained by  the  following  cases:  Lackland  v.  Railroad,  31  Mo. 
ISI;  Werth  v.  City  of  Springfield,  supra;  Householder  v.  City  of 
Kansas,  83  Id.  488;  McElroy  v.  Kansas  City,  21  Fed.  Rep.  257; 
Story  v.  Railroad,  90  N.  Y.  122;  104  Id.  268;  60  Tex.  663; 
Cross  V.  Railroad,  77  Mo.  318.  The  theory  upon  which  tho 
court  tried  the  case,  as  embraced  in  the  instructions,  was  a 
correct  one. 

It  is  insisted  that  the  damages  awarded  by  the  jury  are  ex- 
cessive, and  that  the  judgment  for  that  reason  should  be  re- 
versed. The  court  told  the  jury  that  the  measure  of  damages 
was  the  difiference  in  tho  market  value  of  the  property  before 
and  after  the  grade  of  tho  street  was  lowered.  As  to  the 
amount  or  extent  of  the  damages,  the  evidence  is  conflicting. 
Plaintiff,  who  testified  in  his  own  behalf,  put  the  value  of  tho 
property  before  the  change  of  grade  at  $15,000,  and  after  it 
was  made  at  $7,500,  and  stated  that  its  rental  value  was  re- 
duced $27  per  month;  that  it  was  injured  for  the  purpose  of 
future  improvements  $3,750,  and  $3,750  without  reference  to 
such  future  improvements. 

Two  other  witnesses  put  the  value  of  tho  property  at  about 
fourteen  thousand  dollars  before  the  change,  one  of  them  stat- 
ing that  by  the  change  its  value  had  been  depreciated  fifty 
per  cent;  the  other,  that  its  value  per  front  foot  had  been  les- 
f^ened  fifteen  or  twenty  dollars  per  foot  on  Ninth  Street,  and 
that  it  affected  the  improvements  a  good  deal.  Besides  this 
evidence,  certain  plats  and  photographs  were  put  in  evidence, 
showing  the  original  surface  of  the  ground  on  Nintli  Street  in 
front  of  plaintiff's  property,  the  grade  as  fixed  by  the  ordi- 
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nance  of  March,  1879,  the  grade  as  established  by  the  ordi- 
nance of  April,  1883,  the  grade  as  actually  made  by  defendant, 
4ind  the  location  of  the  houses  on  the  land.  On  the  other 
hand,  a  number  of  witnesses  on  the  part  of  defendant  ex- 
pressed the  opinion  that  the  property  was  worth  as  much  after 
the  street  was  graded  as  it  was  before. 

While  it  might  appear  to  us  that,  according  to  the  weight  of 
•evidence,  the  damages  awarded  are  excessive,  this,  under  our 
rulings,  is  not  suflEicient  to  justify  a  reversal  of  the  judgment, 
unless  they  are  so  excessive  as  to  induce  the  belief  that  the 
verdict  was  the  result  of  prejudice,  passion,  or  corruption: 
Goetz  V.  Ambs,  27  Mo.  28;  Bank  of  North  America  v.  York,  89 
Id.  369.  When  there  is  any  evidence  tending  to  sustain  the 
finding,  this  court  will  not  weigh  such  evidence:  BiLsh  v. 
Christian,  53  Id.  483;  56  Id.  479;  58  Id.  429;  60  Id.  572.  In 
view  of  the  evidence  of  plaintiff,  Case,  and  Hutchins,  and  the 
fact  that  the  jury  had  before  them,  in  the  form  of  plats  and 
photographs,  the  physical  facts  bearing  upon  the  question  of 
damages,  it  cannot  be  said  that  there  was  no  evidence  tending 
to  uphold  the  finding  as  to  the  amount  of  damages  sustained. 
In  such  a  case,  under  the  rule  adopted  by  this  court,  as  above 
cited  and  adhered  to  with  great  tenacity,  we  do  not  feel  at  lib- 
erty to  interfere  with  the  judgment  on  the  ground  that  tlie 
verdict  is  against  the  weight  of  evidence  as  to  the  damages 
awarded. 

The  judgment  is  affirmed. 


What  Constittjtes  Damage  for  Public  Use  for  Which  Compensatiox 
MUST  BE  Made.  — The  determination  of  this  question  must  depend  in  a  great 
measure  upon  the  particular  facts  and  circumstances  of  each  individual  case, 
altliough  there  are  many  cases  to  which  certain  and  definite  principles  apply. 
Some  of  these  latter  will  be  briefly  considered  in  this  note.  It  is  said  in 
Otorer\.  Powell,  10  N.  J.  Eq.  211,  219,  that  any  partial  destruction  or  dimi- 
nution of  value  of  private  property  constitutes  such  damage  as  that  compen- 
sation must  be  made  therefor.  So  an  action  for  damages  may  be  maintained 
against  a  railroad  company  for  depositing  stone  and  earth  on  kind  lying  outside 
of  land  appropriated  to  the  company's  road:  East  Pennsylvania  R.  R.  Co.  v. 
^rliollenherger,  54  Pa.  St.  144.  But,  except  in  those  states  where  provision  ia 
made  for  compensation  for  consequential  injuries  sustained  from  constructing 
and  using  a  railroad,  no  damages  may  be  obtained  therefor:  Whittier  v.  Port- 
land and  Kennebec  R.  R.  Co.,  38  Me.  2G;  Rochette  v.  Chicago,  Milwaukee,  etc. 
R.  R.  Co.,  32  Minn.  201;  Struthers  v.  Dunkirk,  Warren,  etc.  R.  R.  Co.,  87  Pa. 
St.  282;  Richardson  v.  Vermont  Central  R.  R.  Co.,  25  Vt.  465;  GO  Am.  Dec, 
283,  and  note  290. 

So  a  railroad  company  which  constructs  its  road  in  a  prudent  and  reason- 
able manner  is  not  liable  to  individuals  for  consequential  damages  to  their 
premises,  caused  by  the  building  of  au  embankment  upon  an  adjoining  publin 
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highway  which  such  railroad  crosses:  Riclmrdson  v,  Vermoiit  Central  R.  R.. 
Co.,  25  Vt.  465;  60  Am.  Dec.  2S3,  and  note  290;  note  36  Id.  210;  and  the 
same  rule  applies  to  canal  companies:  Cleveland  etc.  R.  R.  Co.  v.  Speet,  56  Pa. 
St.  325;  94  Am.  Dec.  84,  and  note  91. 

In  some  states,  however,  where  the  construction  or  operation  of  a  railroad 
or  public  improvement  results  in  damage,  although  only  consequential,  tho 
party  may  recover:  Chicacjo  etc.  R.  R.  Co.  v.  Ay  res,  106  111.  511;  Dearborn  v. 
Boston  etc.  R.  R.  Co.,  24  N.  H.  179;  Brown  v.  Providence  etc.  R.  R.  Co.,  71 
Mass.  35;  RepiMican  Valley  R.  R.  Co.  v.  Fellows,  16  Neb.  169;  see  Watson  v. 
Pittsburg  etc.  R.  R.  Co.,  37  Pa.  St.  469. 

Some  question  has  arisen  as  to  what  constitutes  a  taking  for  a  public  usa 
for  which  compensation  must  be  made.  Upon  this  point  it  is  stated  as  the 
rule  in  Churchman  v.  Smith,  6  Whart.  146,  36  Am.  Dec.  202,  and  note  210, 
that  the  taking  for  public  use  must  be  an  absolute  appropriation.  And  th& 
case  of  Pennsylvania  R.  R.  Co.  v.  Lippincott,  116  Pa.  St.  472,  2  Am.  St.  Rep. 
618,  decides  that  a  damage  which  results  to  a  private  person,  wholly  from  Uie- 
manner  in  which  the  roadway  is  used,  or  which  results  from  the  noise,  smoke,, 
tnd  dust  arising  from  the  use  of  the  engines  and  cars,  was  not  a  damage  for 
wliich  compensation  could  be  recovered,  since  the  rule  authorizing  such 
compensation  applied  only  to  a  taking,  and  never  applied  to  anything  elscv 
See  also  O'Connor  v.  Pittsburg,  18  Pa.  St.  189;  Sunbwy  etc.  R.  R.  Co.  v.  Ilummelr 
27  Id.  104;  Branson  v.  Philadelphia,  47  Id.  332;  Delaioare  etc.  Canal  Co.  v, 
McKeen,  52  Id.  125. 

Rigncy  v.  City  of  Chicago,  102  111.  64,  follows  the  principal  case,  and  decide* 
that  prior  to  the  adoption  of  the  constitution  existing  at  the  time  that  that 
cause  of  action  accrued,  an  actual  physical  invasion  of  the  property  aflfected 
was  the  test  in  every  case  where  damages  were  sought.  And  so  in  Wiscon- 
sin, where  it  was  held  that  one  owning  to  the  center  of  a  highway  could  not 
recover  damages  against  a  railroad  company  which  has  raised  an  embank- 
ment and  built  its  track  thereon,  but  wholly  upon  the  other  half  of  th© 
highway:  Ileiss  v.  Milwaukee  <fc  L.  W.  R.  R.  Co.,  09  Wis.  555.  To  the  same 
effect  in  the  case  of  an  elevated  railroad:  See  Pennsylvania  R.  R.  Co.  v.  Lip' 
pincott,  110  Pa.  St.  472. 

So  it  is  declared  in  Radcliffv.  Mayor  etc.  of  Brooklyn,  4  N.  Y,  195,  53  Am. 
Dec.  357,  that  the  constitutional  right  to  compensation  for  private  property 
taken  for  public  use  does  not  attach  where  there  is  no  taking  of  property,  but 
only  an  indirect  or  consequential  depreciation  of  its  usefulness  or  value:  Sc& 
note  53  Id.  366.  This  doctrine,  however,  if  applied  to  the  full  extent  of  the 
rule,  would  seem  to  be  questionable,  to  say  the  least,  if  the  weight  of  adjudi- 
cated cases  be  held  to  determine  the  law,  since,  as  is  well  said  by  Mr.  Justice 
Miller  in  Pampelly  v.  Oreen  Bay  Co.,  13  Wall.  166,  177:  "  It  would  bo  a  very 
curious  and  unsatisfactory  result  if  in  construing  a  provision  of  constitutional 
law,  always  understood  to  have  been  adopted  for  protection  and  security  to 
tho  rights  of  the  individual  as  against  the  government,  and  which  has  re- 
ceived the  commendation  of  jurists,  statesmen,  and  commentators,  as  placing 
the  just  principles  of  the  common  law  on  that  Bubject  beyond  the  power  of 
ordinary  legislation  to  change  or  control  them,  it  shall  be  lield  that  if  the 
government  refrains  from  the  absolute  conversion  of  real  property  to  th« 
uses  of  tho  public,  it  can  destroy  its  value  entirely,  can  inflict  irreparable  and 
permanent  injury  to  any  extent,  can,  in  effect,  subject  it  to  total  destruction 
without  making  any  compensation,  because  in  the  narrowest  sense  of  that 
word,  it  is  not  taken  for  tho  public  use.  Such  a  construction  would  pervert 
the  constitutional  provision  into  a  restriction  upon  the  rights  of  the  citizen,. 
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an  those  righta  stood  at  the  common  law,  instead  of  the  government,  and 
make  it  an  authority  for  invasion  of  private  right  under  the  pretext  of  public 

good,  which  had  no  warrant  in  the  laws  or  practices  of  our  ancestors 

But  there  are  numerous  authorities  to  sustain  tlie  doctrine  that  a  serious 
interruption  to  the  common  and  necessary  use  of  property  may  be  ...  . 
equivalent  to  the  taking  of  it,  and  that  under  the  constitutional  provisions  it 
is  not  necessary  that  the  land  should  be  absolutely  taken  ";  citing  Angell  on 
Watercourses,  sec.  465  a;  Hooker  v.  New  Haven  and  Northampton  Co.,  14 
Conn.  146;  36  Am.  Dec.  477:  Bowe  v.  Granite  Bridge  Co.,  21  Pick.  344;  Cnnal 
Appraisers  v.  People,  17  Wend.  604;  Lackland  v.  North  Missoui-i  li.  B.  Co., 
31  Mo.  180;  Stevens  v.  Proprietors  of  Middlesex  Canal,  12  Mass.  466;  Pratt  v. 
Brown,  3  Wis.  613;  Walter  v.  Shepardson,  4  Id.  511;  FisJier  v.  Horicon  Iron 
Co.,  10  Id.  353;  Newell  v.  Smith,  15  Id.  104;  Goodall  v.  City  of  Milwaukee,  10 
Id.  242;  Sinnickson  v.  Johnson,  17  N.  J.  L.  129;  Gardner  v.  Newburyh,  2 
Johns.  Ch.  162. 

Changing  Grade  of  Street —  Consequential  Damages  —  Compensation. 
—  Unless  there  is  some  statutory  provisions  making  municipal  corporations 
liable  for  damages  arising  from  changing  grade  of  street,  such  corporations 
are  not  responsible  for  consequential  damages  where  the  work  is  done  with- 
out malice,  and  there  is  no  neglect  or  want  of  skill:  Dorman  v.  City  of  Jack' 
sonville,  13  Fla.  538;  7  Am.  Rep.  253,  and  note  260;  Simmons  v.  City  of  Cam- 
den, 20  Ark.  276;  7  Am.  Rep.  620;  Wabash  etc.  Canal  v.  Spears,  16  Ind.  441; 
79  Am.  Dec.  444,  and  note  447;  Alden  v.  Minneapolis,  24  Minn.  254;  Imler  v. 
Sprinrjfield,  55  Mo.  119;  Wegman  v.  Jefferson,  61  Id.  55;  Green  v.  Beading,  9 
Watts,  382;  Quincy  v.  Jones,  76  111.  231;  20  Am.  Rep.  243;  note  66  Am.  Dec. 
434;  Smith  v.  Washington,  20  How.  135;  Fuller  v.  Atlanta,  66  Ga.  80;  Borne 
V.  Omberg,  28  Id.  46;  73  Am.  Dec.  748,  and  note  750;  Vincennes  v.  Bichards, 
23  Ind.  381;  Carr  v.  Northern  Liberties,  35  Pa.  St.  324;  78  Am.  Dec.  342,  and 
note  347;  Fellowes  v.  New  Haven,  44  Conn.  240;  26  Am.  Rep.  447,  453,  and 
note  457;  Commissioners  v.  Wood,  10  Pa.  St.  93;  49  Am.  Dec.  582;  Wright  v. 
City  of  Wilmington,  92  N.  C.  156;  Nebraska  City  v.  Lampkin,  6  Neb.  27; 
Wldle  v.  Ycuzoo  City,  27  Miss.  357;  Hendersliot  v.  Ottumwa,  46  Iowa,  658;  26 
Am.  Rep.  182,  and  note;  Beynolds  v.  Shreveport,  13  La.  Ann.  426-428;  but 
Bee  Town  Council  of  Akron  \.  McComb,  15  Ohio,  479;  51  Am.  Dec.  453,  and 
note  457;  Bhodes  v.  Cleveland,  10  Ohio,  159;  36  Am.  Dec.  82;  Hickox  v. 
Cleveland,  8  Ohio,  543;  32  Am.  Dec.  730,  and  note  734.  In  the  following 
cases  the  liability  attached  by  reason  of  some  statutory  or  charter  provision, 
or  by  reason  of  negligence  or  malicious  acts:  Burr  v.  Leicester,  121  Mass.  241, 
242;  Bradley  V.  New  York  d:  N.  H.  R.  B.  Co.,  21  Conn.  294,  311;  Goodrich 
V.  CUy  of  Milwaukee^  24  Wis.  422;  Owen  v.  Milwaukee,  47  Id.  461;  People  v. 
Green,  04  N.  Y.  606;  Ty-wn  v.  Milwaukee,  50  Wis.  78;  Morse  v.  Stockton,  83 
Mass.  150,  154;  Keating  v.  Cincinnati,  38  Ohio  St.  141;  43  Am.  Rep.  42; 
Ooodloe  v.  Cincinnati,  4  Ohio,  500;  22  Am.  Dec.  764,  and  note  766.  But 
where  special  damage  above  the  common  injury  to  the  public  is  sustained  by 
an  adjoining  proprietor  by  reason  of  a  street  improvement  being  made  by  a 
city,  he  is  entitled  to  compensation:  Beardon  v.  City  and  County  of  San  Fran- 
dsco,  06  Cal.  492;  56  Am.  Rep.  109.  So  taking  by  nmniclpal  corporation  of 
land  of  abutting  owner  to  furnish  lateral  support  to  a  street  made  at  an 
elevation  above  natural  surface  of  the  ground,  entitles  owner  to  compensa- 
tion: Dodson  V.  Cincinnati,  34  Ohio  St.  276.  And  damages  for  changing 
grade  of  sidewalk  depends  on  whether  the  effect  of  the  alteration  was  or 
was  not  reasonably  within  the  purview  of  the  original  taking  or  dedication: 
City  Council  of  Montgornei-y  v.  Toxjonsend,  80  Ala.  489;  60  Am.  Rep.  1 12. 
Am.  St.  Rkp.,  Vol.  IV.  — 26 
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Damages  for  Establishing  Railroad  on  Highway.  —  Owners  of  lota 
abutting  npon  streets  only  crossed  by  a  railway  are  not  entitled  to  damages 
for  construction:  Morgan  v.  Des  Moines  etc.  R.  R.  Co.,  64  Iowa,  589;  52  Am. 
Rep.  462;  nor  may  a  lot-owner  in  a  city  maintain  an  action  against  the  city 
for  vacating  a  street  not  bordering  on  his  lot,  nor  necessary  for  access  thereto, 
for  the  purpose  of  devoting  it  to  a  railway:  City  of  East  St.  Louis  v.  O'Flynn, 
119  111.  200;  59  Am.  Rep.  795.  It  is  said  in  Tiedeman  on  Police  Powers,  409, 
that  "the  question  whether  the  construction  of  a  railroad  along  a  highway 
is  cuch  an  appropriation  of  the  land  to  different  uses  as  will  support  the 
claim  of  compensation  of  the  abutting  land-owners,  is  very  hard  to  answer 
satisfactorily.  The  decisions  on  the  subject  are  at  variance,  and  the  grounds 
npon  which  the  decisions  are  placed  are  not  always  the  same,  and  sometimes 
confusing.  In  some  of  the  cases  great  stress  is  laid  upon  the  fact  that  the 
fee  is  or  is  not  in  the  public.  But  the  authorities  and  facts  will  only  justify 
this  distinction.  If  the  new  use  of  the  highway  is  inconsistent  with  its  charac- 
ter as  a  highway,  where  the  fee  is  in  the  abutting  land-owner,  it  is  taking  of 

property  for  which  compensation  must  be  made But  if  the  fee  is  in 

the  public,  any  use  of  the  highway  will  not  operate  as  a  taking  of  the  property 
of  the  abutting  land-owner  which  does  not  interfere  with  his  ordinary  use  of 
the  street":  See  cases  cited  Id,  410,  411,  415. 

Wliere  Fee  of  Highway  is  in  the  Public,  no  damage  may  be  had  by 
the  abutting  land-owner  by  reason  of  railroad  being  established  along  the 
highway:  Lexington  etc.  R.  R.  Co.  v.  Applegate,  8  Dana,  289;  Tiedeman  on  Po- 
lice Powers,  415;  Harrison  v.  New  Orleans  etc.  R.  R.  Co.,  34  La.  Ann.  462; 
44  Am.  Rep.  438;  Grand  Rapids  etc.  R.  R.  Co.  v.  HeLsel,  38  Mich.  62;  31  Am. 
Rep.  300;  Attorney -General  v.  Metropolitan  R.  R.  Co.,  125  Mass.  515;  28  Am. 
Rep.  204,  and  note  267;  Barr  v.  City  of  Oskaloosa,  45  Iowa,  275;  New  Albany 
etc.  R.  R.  Co.  V.  O'Daily,  13  Ind.  353;  Franz  v.  Railroad  Company,  55  Iowa, 
197;  Chicago  v.  Rumsey,  87  111.  348;  EllioU  v.  Fair  Haven  etc.  R.  R.  Co.,  32 
Conn.  679;  People  v.  Kerr,  2?  N.  Y.  188;  Clinton  v.  Cedar  Rapids  etc.  R.  R. 
Co.,  24  Iowa,  455;  Slaiten  v.  Des  Moines  Valky  R.  R.  Co.,  29  Id.  148;  4  Am. 
Rep.  205;  Moses  v.  Pittsburg  e<c.  R.  R.  Co.,  21  111.  516;  Houston  etc.  R.  R.  Co. 
v.  Odum,  53  Tex.  343;  Heath  v.  Des  Moines  etc.  R.  R.  Co.,  61  Iowa,  11;  Hi.^9 
V.  Baltimore  etc.  R.  R.  Co.,  52  Md.  242;  36  Am.  Rep.  371.  But  see  Cincin- 
nati etc.  R.  R.  Co.  v.  Cumminsville,  14  Ohio  St.  523;  City  of  Denver  v.  Bayer, 
7  Col.  113;  Colorado  etc.  R.  R.  Co.  v.  Mollandin,  4  Id,  154. 

Where  Fee  of  Street  is  in  Abutting  Land-owner  and  damage  is  sustained, 
compensation  may  be  had  for  taking  of  land  for  use  of  railway  company: 
Story  V.  New  York  etc.  R.  R.  Co.,  90  N.  Y.  122,  143;  43  Am.  Rep.  146;  Imlay 
V.  Unwn  Branch  R.  R.  Co.,  26  Conn.  249;  68  Am.  Dec.  392,  and  note  398; 
Ford  V.  Chica^fo  etc.  R.  R.  Co.,  14  Wis.  609;  80  Am.  Dec.  791,  and  note  794; 
Indianapolis  etc.  R.  R.  Co.  v.  Hartley,  67  111.  439;  10  Am.  Rep.  024;  Railroad 
Company  v.  Combs,  10  Bush,  382;  19  Am.  Rep.  67;  Moale  v.  Mayor  etc.  of 
BaUimore,  5  Md.  314;  61  Am.  Dec.  276,  and  note  282;  Lexington  etc.  R.  R.  Co. 
V.  Applegate,  8  Dana,  289;  33  Am.  Dec.  497;  Williamsv.  Neto  Yorketc.  R.  R.  Co., 
16  N.  Y.  97;  69  Am.  Dec.  651 ;  Nicholson  v.  New  York  etc.  R.  R.  Co.,  22  Conn. 
74;  66  Am.  Dec.  39.  But  see  note  69  Id.  662;  CommomoeaUh  v.  Ei^ie  etc. 
R.  R.  Co.,  27  Pa.  St.  339;  67  Am.  Dec.  471;  Cajie  of  P/uladr.lphia  etc.  R.  R.  Co., 
6  VVhart.  25;  36  Am.  Dec.  202,  and  note  210;  City  of  Rewling  v.  AUhouse,  93 
Pa.  St.  400;  Raihoay  Company  v.  Gardner,  45  Ohio  St.  309;  Rev.  SUts. 
Ohio,  sec.  3282.  But  owners  of  tlie  fee  are  entitled  to  no  coni[)en.sation  for 
the  erection  of  a  telegraph  lino  on  a  highway:  Pierce  v.  Drew,  136  Ma.ss.  75; 
49  Am.  Rep.  7,  and  examine  note  Id,  14;  nor  where  street  is  appropriated  fur 
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horse-car  railway:  Tiedeman  on  Police  Powers,  418,  and  cases  cited;  note  23 
Am.  Rep.  267;  kellimjer  v.  Street  R.  R.  Co.,  50  N.  Y.  20G;  Randall  v.  Jackson- 
ville Street  R.  R.  Co.,  19  Fla.  409;  Ilisa  v.  Baltimore  etc.  R.  R.  Co.,  62  Md. 
242,  251;  36  Am.  Rep.  371;  Jersey  City  etc.  R.  R.  Co.  v.  Jersey  City  etc.  R.  R. 
Co.,  20  N.  J.  Eq.  61;  South  Carolina  R.  R.  Co.  v.  Steiner,  44  Ga.  546;  Texas 
He.  R.  R.  Co.  V.  Rosedale  etc.  R.  R.  Co.,  64  Tex.  80.  But  see  Craij  v.  Roch- 
-t-ftcr  City  etc.  R.  R.  Co.,  39  N.  Y.  404.  But  an  abutting  owner,  although  he 
has  no  fee  in  the  street,  is  entitled  to  additional  compensation  for  damage 
from  constructing  elevated  road:  Story  v.  New  York  Elevated  R,  R.  Co., 
•90  N.  Y.  122;  43  Am.  Rep.  146. 

Damage  by  Destruction  of  Property  to  Prevent  Conflagration.  — 
-A  municipal  corporation  may  take,  use,  or  destroy  the  private  property  of 
an  individual  for  the  public  safety  in  the  case  of  an  actual  necessity  to  pre- 
vent the  spreading  of  a  fire,  or  any  other  great  public  calamity.  In  such 
case  the  individual  sufferers  are  entitled  to  just  compensation  from  the  pub- 
lic for  their  loss:  Bishop  v.  Mayor  etc.  of  Macon,  7  Ga.  200;  50  Am.  Dec.  400; 
Hale  v.  Laicrence,  21  N.  J.  714;  47  Am.  Dec.  190,  and  note  207;  note  57  Id. 
433;  Surocco  v.  Geary,  3  Cal.  69;  58  Am.  Dec.  385,  and  note  388. 

Damage  from  Taking  Property  in  Time  of  War  or  Extreme  Neces- 
sity. —  "Extraordinary  and  unforeseen  occasions  arise,  however,  beyond  all 
doubt,  in  cases  of  extreme  necessity,  in  time  of  war  or  of  immediate  and  im- 
pending public  danger,  in  which  private  property  may  be  impressed  into  the 
public  service,  or  may  be  seized  and  appropriated  to  the  public  use,  or  may 

even  be  destroyed,  without  the  consent  of  the  owner It  is  clear  that 

the  emergency  must  be  shown  to  exist  before  the  taking  can  be  justified. 
Such  a  justification  may  be  shown,  and  when  shown,  the  rule  is  well  settled 
that  the  officer  taking  private  property  for  such  a  purpose,  if  the  emergency 
is  fully  proved,  is  not  a  trespasser,  and  that  the  government  is  bound  to 
make  full  compensation  ":  United  States  v.  Russell,  13  Wall.  62.3,  627. 

Damage  from  Overflowing  Land  —  Diverting  Stream,  etc.  —  luter- 
■esh  in  a  stream  of  water  is  subject  for  compensation  if  owner  is  deprived 
thereof:  Ex  parte  Jennings,  6  Cow.  518;  16  Am.  Dec.  447.  So  damage  may 
be  had  for  appropriating  water  of  watercourse  whereby  the  quantity  or 
quality  of  the  water  is  diminished:  Cooper  v.  Williams,  5  Ohio,  391;  24  Am. 
Dec.  299,  and  note  300;  Pennsylmnia  R.  R.  Co.  v.  Miller,  112  Pa.  St.  34; 
Wells  V.  Bridgeport  Hydraulic  Co.,  30  Conn.  310.  So  the  right  to  make  a 
landing,  wharf,  or  pier,  or  to  have  free  access  to  a  navigable  part  of  a  stream, 
is,  if  taken,  a  damage  for  which  compensation  must  be  made:  Yates  v.  Mil- 
wauJcee,  10  Wall.  497;  Davenport  etc.  R.  R.  Co.  v.  Renwicl;  102  U.  S.  180. 
So  constructing  embankment  which  prevents  water  from  flowing  in  its  ac- 
customed channel,  and  thereby  depriving  the  injured  party  of  its  use  for 
milling  purposes,  renders  corporation  liable  for  damages,  and  it  is  no  de- 
fense to  an  action  therefor  that  the  water  is  a  public  navigable  river  under 
servitude  to  the  public,  and  subject  to  legislative  control:  Tinsman  v.  Belvi- 
dere  Delaware  R.  R.  Co.,  20  N.  J.  L.  148;  69  Am.  Dec.  565,  and  note  580; 
note  79  Id.  446.  So  the  diversion  of  a  stream,  whether  navigable  or  not, 
constitutes  a  damage  for  which  a  riparian  owner  is  entitled  to  compensation: 
Hatch  V.  Vermont  Cent.  R.  R.  Co.,  25  Vt.  49;  People's  Canal  Appraisers,  13 
Wend.  355;  Morgan  v.  King,  35  N.  Y.  454;  Harding  v.  Water  Co.,  41  Conn. 
87;  Stodglull  v.  Chicago,  B.,  d-  Q.  R.  R.  Co.,  43  Iowa,  26;  22  Am.  Rep.  211; 
but  see  Johnson  v.  Atlantic  etc.  R.  R.  Co.,  35  N.  H.  569;  69  Am.  Dec.  560. 
So  diverting  the  water  from  one  part  of  the  land  of  a  riparian  owner,  whereby 
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it  is  thrown  against  and  cuts  away  a  bank  in  another  part  of  his  land,  is  such. 
damage  that  compensation  must  be  made  when  done  by  a  town  in  con- 
•tructing  a  ditch  to  preserve  a  highway:  Smith  v.  Gould,  61  Wis.  31;  Spel- 
man  v.  Portage,  41  Id.  144.  So  is  the  diversion  of  water  from  mill  of  ripa- 
rian proprietor:  Stein  v.  Burden,  24  Ala.  130;  but  see  Turner  v.  Inhahitants 
o/  Dartmouth,  13  Allen,  291.  So  is  raising  the  water  of  navigable  streams  so 
as  to  flow  adjacent  owner's  lands:  Grand  Rapids  Booming  Co.  v.  Jarvb,  30 
Mich.  308.  So  obstruction  of  a  navigable  stream  so  as  to  overflow  land  is 
damage:  Arimond  v.  Green  Bay  etc.  Co.,  31  Wis.  316.  So  obstruction  of  non- 
navigable  stream  so  as  to  overflow  adjoining  proprietor's  land  is  damage  for 
which  compensation  must  be  made:  Chicago,  Rock  Island,  etc.  R.  R.  Co.  v. 
Moffitt,  75  111.  524.  So  is  obstructing  stream  by  highway,  and  throwing 
water  back  on  riparian  owner's  land:  Haynes  v.  Burlington,  38  Vt.  350.  So 
is  overflowing  land  not  situate  on  stream,  if  caused  by  building  of  railroad. 
over  stream:  Brown  v.  Cayuga  etc.  R.  R.  Co.,  12  N.  Y.  486;  but  see  Norria 
v.  Vermont  Cent.  R.  R.  Co.,  28  Vt.  99.  So  damages  may  be  had  where,  as  a 
result  of  a  railroad  company's  cutting  through  a  riJge  near  plaintiff's  lands, 
such  lands  are  flooded  by  freshets  where  they  had  been  formerly  protected 
from  them:  Eaton  v.  Boston,  Concord,  etc.  R.  R.,  Aiken  v.  Boston,  Concord,  etc. 
R.  R.,  51  N.  H.  504;  12  Am.  Rep.  147,  — a  leading  case,  and  one  where  the 
authorities  are  exhaustively  reviewed.  So  where  a  canal,  which  is  author- 
ised as  a  public  use,  will  cause  the  land  of  adjoining  owner  to  bo  flooded, 
and  thus  deprive  such  owner  of  its  beneficial  use,  this  constitutes  a  damage 
for  which  compensation  must  be  made:  Hooker  v.  New  Haven  and  Nortliamp- 
ton  Co.,  14  Conn.  146;  36  Am.  Dec.  477,  and  note  487.  Nor  may  the  lessee 
of  water-works  of  the  city  of  Mobile  divert  the  water  of  a  stream  upon  which 
other  persons  have  riparian  rights,  for  the  purpose  of  supplying  said  city 
with  water,  without  compensation:  Burden  v.  Stein,  27  Ala.  104;  62  Am. 
Dec.  758.  But  land  under  navigable  rivers,  if  taken  for  public  use,  does  not 
constitute  a  damage  for  which  compensation  may  bo  claimed  by  a  riparian 
owner:  Davidson  v.  Boston  and  Maine  R.  R.,  3  Cush.  91;  Lansing  v.  Smith,  4 
Wend.  9;  21  Am.  Dec.  89,  and  note  101;  Sugar  Refining  Co.  v.  Mayer,  26 
N.  J.  Eq.  247.  So  of  land  between  high  and  low  water  marks:  Davidson  v. 
Boston  and  Maine  R.  R.,  supra;  Getting  v.  Hudson  River  R.  R.  Co.,  21  Barb. 
617,  628. 

Compensation  for  Taking  Franchise. — A  franchise  which  is  not  ex- 
clusive may  by  the  grant  of  another  franchise  be  injured  without  compensa- 
tion: Red  Riv€r  Bridge  Co.  v.  Mayor  etc.  of  Clarksville,  1  Sneed,  170;  60  Am. 
Dec.  143;  Toll  Bridge  Co.  v.  Hartford  etc.  R.  R.  Co.,  17  Conn.  434;  LefayetU 
Plank  Road  Co.  v.  New  Albany  etc.  R.  R.  Co.,  13  Ind.  90;  74  Am.  Dec.  246; 
44  Id.  954;  Dyer  v.  Tuskaloosa  B.  Co.,  2  Port.  296;  27  Am.  Dec.  655.  But 
in  case  of  an  exclusive  grant  of  a  ferry  franchise,  just  compensation  must  be 
made  if  it  is  taken  or  damaged  as  by  a  grant  to  another  company  of  a  privi- 
lege to  construct  another  ferry  or  bridge  near  the  same,  whereby  its  tolls 
would  bo  diminished:  Mason  v.  Harper  s  Ferry  Bridge  Co.,  17  W.  Va.  300, 
417,  419.  So  taking  the  franchise  of  a  toll-bridge  company  for  public  use,  by 
authorizing  the  erection  of  a  free  bridge  near  the  toll-bridge,  is  a  damage  for 
public  use,  for  which  compensation  must  be  made:  Red  River  Bridge  Co.  v. 
Mayor  etc.  of  Clarksville,  1  Sneed,  176;  60  Am.  Dec.  143. 

Miscellaneous.  —  A  damage  arises  to  owner  from  additional  cost  of  fencing 
along  lino  of  railroad  where  company  is  under  no  obligation  to  fence;  otherwiae 
where  it  is  compelled  to  maintain  fence:   Wintma  etc  R.  Ji.  Co.  v.  Waldron, 
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11  Minn.  515;  88  Am.  Dec.  100,  and  note  116.  But  increased  rate  of  insur- 
ance because  of  danger  to  property  from  locomotives  is  not  damage  for  which 
compensation  must  be  made:  Patton  v.  Northern  Central  R.  R.  Co.,  33  Pa.  St. 
426;  75  Am.  Dec.  CI2.  It  is  decided  in  Beehe  v.  State,  6  lud.  501,  63  Am. 
Dec.  391,  that  liquor  is  property,  and  as  such  can  only  ba  taken  for  public 
purposes  after  full  compensation:  Seo  further,  as  to  what  constitutes  damage 
for  public  use  for  which  compensation  must  be  made,  notes  88  Am.  Dec.  113; 
€9  Id.  579;  31  Id.  373. 


Young  v.  Kellar. 

[94  MISSOUEI,  681.1 

Tkndek  13  NOT  Bona  Fibe  Purchaser  op  Personal  Property  Sold  by 
Vendor  in  Fraud  of  Creditors,  where  he  does  not  pay  the  purchase 
price  until  after  he  has  had  notice  of  levy  of  attachment  by  creditor. 

Sale  in  Fraud  of  Creditors. — Error  to  Refuse  Instructions  that 
there  is  no  evidence  to  establish  payment  by  the  vendee  for  the  prop- 
erty in  controversy,  when  such  is  the  fact. 

Sale  of  Perishable  Property  under  Attachment  Confers  a  Perfect 
Title  as  against  All  Claimants,  whether  parties  to  the  action  or 
not.  Defendant's  title  attaches  to  the  proceeds  of  the  sale,  subject  to 
the  lien  of  the  attachment,  and  all  interveners  and  other  claimants  must 
look  to  those  proceeds. 

Nathan  Frank  and  David  Ooldamith,  for  the  appellant. 

TV.  C.  Marshall  and  J.  D.  Shewalter,  for  the  respondent. 

Sherwood,  J.  Action  of  replevin  for  a  etock  of  goods, 
brought  by  plaintiff,  Young,  against  defendant,  Kellar.  The 
answer  of  Kellar  contained  two  counts;  the  first  denies  that 
Young  is  the  owner  of  the  goods,  etc.;  the  second  count  sets 
forth  that  Kellar  is  the  owner  of  the  goods,  and  was  such 
■owner  at  the  time  of  the  institution  of  the  suit;  that  several 
suits  by  attachment  were  instituted  in  the  circuit  court  of 
Lafayette  County  by  divers  parties  against  one  William  Knip- 
meyer,  the  grounds  of  attachment  being  that  Knipmeyer  was 
about  fraudulently  to  dispose  of  his  property,  etc.;  that,  by 
virtue  of  the  several  writs  of  attachment  issued  in  those 
causes,  the  sheriff  levied  upon  and  took  into  his  possession, 
as  the  property  of  Knipmeyer,  the  goods  in  controversy;  that, 
under  an  order  of  the  circuit  court,  the  goods  so  levied  on  were 
sold  as  perishable  property,  and  defendant  became  the  pur- 
chaser of  the  goods,  paid  therefor,  and  the  sheriff  delivered 
the  goods  to  him;  and  that  all  these  things  occurred  prior  to 
the  institution  of  the  present  action.  The  answer  concludes 
^th  a  prayer  for  a  return  of  the  property,  etc.     To  this  an- 
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swer  the  plaintiff  filed  a  formal  replication.     On  these  plead- 
ings the  cause  was  tried,  resulting  in  a  verdict  for  the  plaintiff, 
from  which  the  defendant  appealed  to  the  St.  Louis  court  of 
appeals,  where  the  judgment  being  afBrmed  he  appeals  here. 

The  testimony  in  the  cause  tended  to  show  that  Knipmeyer 
was  actuated  by  a  fraudulent  intent  in  the  transaction,  and 
there  was  testimony  to  the  contrary.  It  seems  that  Knip- 
meyer was  a  merchant  doing  business  in  Higginsville.  Be- 
coming embarrassed  in  his  business,  he  went  to  Mr.  Collins, 
an  attorney,  with  the  view  of  making  an  assignment.  From 
this  purpose  Collins  dissuaded  him,  on  the  ground  that  there 
was  a  good  deal  of  red  tape  about  an  assignment,  and  probably 
a  great  sacrifice  of  the  property  would  occur  at  the  sale  which 
would  follow,  and  that  it  would  be  better  for  his  creditors,  if 
he  could  find  a  purchaser,  to  sell  the  entire  property  at  a  fair 
price,  allow  some  responsible  person  to  collect  the  proceeds, 
and  divide  the  same  pro  rata  among  his  creditors.  Thereupon 
such  a  sale  was  made  to  the  plaintiff,  a  rival  merchant  of  the 
same  town,  at  sixty  per  cent  of  the  cost  price  of  the  goods, 
which,  it  appears,  was  a  fair  price,  considering  the  stock  as  a 
whole,  and  the  agreement  was  that  he  should  pay  the  pur- 
chase price  to  Collins,  who  should  distribute  the  entire  pro- 
ceeds pro  rata,  as  aforesaid.  Accordingly,  possession  of  the 
goods  was  delivered  to  plaintiff,  but,  inasmuch  as  the  precise 
amount  of  the  purchase  price  could  not  be  ascertained  until 
an  invoice  was  taken,  payment  was  deferred  until  that  time. 
Meanwhile  a  check  for  seven  thousand  dollars,  drawn  in  favor 
of  Knipmeyer,  but  not  indorsed  by  him,  was  handed  to  Col- 
lins, the  agreement  being  that  when  the  precise  amount  should 
be  ascertained,  the  check  given,  which  was  thought  large 
enough  to  cover  the  purchase  price,  should  be  exchanged  for 
one  which  would  cover  the  precise  sum. 

At  the  time  this  check  was  drawn,  plaintiff  ordered  the  bank 
not  to  pay  any  check  over  two  thousand  dollars.  It  does  not 
appear  that  this  order  was  ever  countermanded.  On  the  morn- 
ing of  the  third  day  after  the  sale  and  delivery  of  the  goods  to 
the  plaintiff,  and  before  the  invoice  was  completed,  writs  of 
attachment  were  levied  on  and  possession  taken  of  the  goof's, 
and  the  plaintiff  was  garnished.  Two  or  tliree  days  after 
this  "the  thing  got  rather  mixed,"  and  plaintiff  went  up  to 
Lexington  to  consult  his  atterneys,  when  he  was  informed 
that  he  would  be  compelled  by  law  to  stop  the  payment  of  the 
check,  and  he  followed  the  advice  of  his  attorneys.   After  con* 
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suiting  with  thein,  he  gave  in  exchange  for  the  seven  thousand 
dollar  check  the  one  for  six  thousand  two  hundred  dollars 
for  the  goods,  the  latter  check  being  indorsed  by  Knipmeyer 
to  Collins. 

The  instructions  asked  and  given,  and  asked  but  refused, 
are  as  follows:  For  the  plaintiflf  the  court  gave  the  following 
instructions:  — 

"  1.  If  the  jury  believe  from  the  evidence  that  William 
Knipmeyer  made  a  sale  and  delivery  of  the  goods  in  question, 
previous  to  the  attachments,  to  plaintiff,  honestly,  for  the 
purpose  of  using  the  proceeds  towards  the  payment  of  his 
debts,  and  with  no  intent  to  hinder,  delay,  or  defraud  his 
creditors,  you  will  find  for  the  plaintiff. 

"  2.  The  jury  are  instructed  that  the  law  favors  and  will 
uphold  any  fair  and  honest  disposition  of  his  property  by  a 
debtor  for  the  purpose  of  paying  his  debts,  and  if  the  jur}'- 
believe  from  the  evidence  that  William  Knipmeyer  sold  and 
delivered  the  goods  in  question  to  plaintiff,  in  good  faith,  for 
the  purpose  of  applying  the  proceeds  ratably  among  his  cred- 
itors; that  it  was  agreed  that  R.  A.  Collins  should  receive  the 
proceeds,  and  immediately  pay  the  same  to  all  the  creditors 
pro  rata;  that  the  sale  was  so  made,  and  was  for  a  fair  price; 
that  Young  gave  his  check  for  six  thousand  two  hundred  dol- 
lars in  payment  therefor,  which  was  received  by  Knipmeyer, 
and  by  him  indorsed  to  Collins,  in  pursuance  of  the  original 
agreement;  that  said  check  was  good,  and  would  have  been 
paid  on  presentation;  that  said  Collins  now  holds  said  check 
for  the  aforesaid  purposes,  —  then  you  will  find  for  the  plaintiff, 
even  though  you  may  believe  from  the  evidence  that,  owing  to 
controversies  touching  the  good  faith  of  said  sale,  the  payment 
of  said  check  has  been  stopped. 

"  3.  The  jury  are  instructed  that  fraud  will  not  be  presumed, 
but  must  be  proved,  and  the  burden  of  proof  rests  on  the  party 
alleging  it,  defendant  herein;  yet  such  proof  need  not  be  by 
direct  or  positive  evidence,  but  may  be  by  facts  and  circum- 
stances. If,  however,  the  jury  believe  from  the  evidence  that 
all  facts  and  circumstances  in  evidence  agree  as  well  with 
honesty  and  fair  dealing  as  with  dishonesty,  you  should  find 
the  sale  to  have  been  honest  and  fair." 

The  court,  of  its  own  motion,  gave  the  following  instruc- 
tions:— 

"  5.  The  court  instructs  the  jury  that  the  delivery  of  a  check 
for  seven  thousand  dollars,  payable  to  the  order  of  William 


408  Young  v.  Kellab.  [Missouri, 

Knipmeyer,  by  the  plaintiff  to  R.  A.  Collins,  under  an  agree- 
ment that  said  Collins  should  hold  the  check  until  the  invoice 
of  the  stock  in  controversy  was  extended,  and  the  value  thereof 
accurately  ascertained,  and  that  the  check  should  not  be  col- 
lected unless  the  purchase  price  for  the  same,  when  the  same 
was  ascertained,  amounted  to  or  exceeded  seven  thousand  dol- 
lars, was  not,  in  legal  effect,  a  payment  for  the  stock,  in  whole 
or  in  part;  and  if  the  jurors  believe  that,  when  the  stock  in 
controversy  was  seized  under  writs  of  attachment  against 
Knipmeyer,  said  R.  A.  Collins  still  held  said  check  upon  the 
conditions  above  stated,  and  the  inventory  liad  not  been  ex- 
tended, nor  the  price  ascertained,  and  if  the  jurors  further  find 
that  the  motives  of  said  Knipmeyer,  in  selling  his  stock  of 
goods  to  plaintiff,  was  either  to  hinder,  delay,  or  defraud  his 
creditors,  or  any  of  them,  then  the  plaintiff  cannot  recover  in 
this  action,  and  your  verdict  should  be  for  defendant. 

"6.  The  jury  are  instructed  that  if  William  Knipmeyer 
sold  the  property  here  in  controversy  to  the  plaintiff,  with  in- 
tent to  defraud,  hinder,  or  delay  his  creditors,  and  that  the 
purchase  price  had  not  been  actually  paid  to  him  by  the 
plaintiff,  then  it  is  immaterial,  so  far  as  the  issues  in  this  case 
are  concerned,  whether  plaintiff  knew  the  purpose  of  said 
Knipmeyer  at  the  time  negotiations  for  the  sale  were  begun,  or 
at  the  time  the  terms  of  the  sale  were  agreed  upon,  or  at  the 
time  of  the  delivery  of  the  property  sold,  if  you  find  there  was 
such  a  delivery." 

For  the  defendant  the  court  gave  the  following  instruc- 
tions:— 

"  7.  The  jury  are  instructed  that  if  William  Knipmeyer  sold 
the  property  herein  in  controversy  to  the  plaintiff  with  intent 
to  force  his  creditors  to  compromise  their  claims  against  him 
for  less  than  their  face,  then  such  sale  was  made  by  said  Wil- 
liam Knipmeyer  with  intent  to  defraud,  hinder,  or  delay  his 
creditors,  and  this  is  so  even  if  his  creditors  would  have  been 
the  gainers  by  the  sale. 

"8.  The  jury  are  instructed  that  if  William  Knipmeyer  sold 
the  property  herein  in  controversy  to  the  plaintiff  for  the 
purpose  and  with  the  intent  of  securing  the  same  from  at- 
tachment by  creditors,  or  of  putting  it  beyond  the  reach  of 
ordinary  process  of  law,  and  if  said  Knipmeyer  was  at  tho 
time  of  such  sale  insolvent,  and  in  failing  circumstances,  then 
said  sale  was  made  by  said  Knipmeyer  with  intent  to  defraud, 
hinder,  or  delay  his  creditors." 
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The  court  refused  to  give  the  following  instructions  asked 
by  the  defendant:  — 

"9.  If  the  jury  believe  from  the  evidence  that  the  circuit  court 
of  Lafayette  County  made  the  order  of  sale  which  has  been 
road  in  evidence,  and  that  the  sheriff  of  said  county  executed 
the  said  order  in  the  manner  shown  by  his  return  thereto, 
which  has  been  read  in  evidence,  and  that  at  the  sale  had 
tinder  said  order  the  defendant  herein  purchased  the  property 
herein  in  controversy,  and  paid  the  amount  bid  therefor  to 
said  sheriff,  and  that  said  sheriff  thereupon  delivered  the  said 
property  to  the  defendant  herein,  then  the  sale  so  made  to  the 
defendant  vested  in  the  defendant  the  title  to  and  ownership 
of  said  property,  and  the  verdict  of  the  jury  should  accord- 
ingly be  in  his  favor. 

"10.  The  jury  are  instructed  that  if  William  Knipmeycr 
sold  the  property  herein  in  controversy  to  the  plaintiff  with 
intent  to  defraud,  hinder,  or  delay  his  creditors,  then  it  is  im- 
material to  the  issues  in  this  cause  whether  or  not  the  plain- 
tiff participated  in  such  intent,  or  what  the  intent  or  purpose 
of  the  plaintiff  in  purchasing  said  property  was. 

"11.  The  jury  are  instructed  that  the  facts  and  circum- 
stances in  evidence  do  not  constitute  or  establish  any  payment 
by  the  plaintiff  to  William  Knipmeyer  for  the  property  in  con- 
troversy. 

"12.  The  jury  are  instructed  that  even  if  they  believe  that 
the  property  herein  in  controversy  was,  prior  to  its  attachment 
in  the  attachment  suits  mentioned  in  the  pleadings,  sold  and 
delivered  to  the  plaintiff  by  Knipmeyer,  still  if  they  further 
find  from  the  evidence  that  at  the  time  of  such  sale  the  plain- 
tiffs in  said  attachment  suits  were  creditors  of  said  Knipmeycr 
upon  the  demands  sued  for  by  them,  and  that  said  property 
was,  under  the  order  of  sale  in  said  attachment  suits  which 
has  been  read  in  evidence,  sold  and  delivered  to  the  defendant 
herein  by  the  sheriff  of  Lafayette  County,  and  that  said  sale 
by  Knipmeyer  to  the  plaintiff  herein  was  made  by  said  Knip- 
meyer with  intent  on  his  part  either  to  defraud,  or  to  hinder, 
or  delay  his  creditors,  then  it  is  immaterial  whether  the  plain- 
tiff herein  participated  in  such  intent  or  not,  or  what  the  pur- 
pose of  the  plaintiff  herein  in  buying  said  property  was,  and 
the  jury  should  find  for  the  defendant,  Philip  Kellar." 

It  is  not  intended,  nor  is  it  deemed  necessary,  to  notice  all 
of  these  instructions,  or  to  notice  them  in  detail.  It  will 
fiuflfice  the  present  purpose  to  notice  some  of  them  generally, 
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and  a  few  of  them  more  particularly,  in  stating  the  conclusion* 
reached. 

1.  In  Arnholt  v.  Ilartwig,  73  Mo.  484,  the  facts  were  these: 
Arnholt  bought  property  of  one  Fredericks,  and  took  posses- 
sion of  the  same,  giving  Fredericks  his  check  for  the  purchase 
price,  five  hundred  dollars,  but  requesting  that  it  be  not  prc- 
eented  for  payment  until  the  return  of  Arnholt's  partner,  and 
notified  the  banker  not  to  pay  it  until  otherwise  ordered.  A 
suit  by  attachment  was  afterwards  instituted  against  Fred- 
ericks, based  upon  his  fraudulently  conveying,  etc.  After  tlie 
writ  of  attachment  was  levied  upon  the  property  purchased, 
the  check  by  Arnholt's  direction  was  paid;  and  this  court  held 
that,  as  the  evidence  tended  to  show  that  the  purpose  of  Fred- 
ericks was  to  hinder  or  delay,  etc.;  that  though  Arnholt  had 
110  knowledge  of  Fredericks's  purpose,  yet  that,  having  paid 
the  check  after  notice  of  the  attachment  levy,  this  prevented 
him  from  occupying  the  attitude  of  a  bona  fide  purchaser,  and 
from  prevailing  as  interpleader  in  the  attachment  suit. 

A  like  ruling  was  made  in  a  later  case,  in  an  action  of  re- 
plevin for  goods  bought  in  circumstances  similar  to  those  in 
the  present  case,  where  it  appeared  doubtful  whether  any  of 
the  purchase-money  was  paid  till  after  the  levy  of  the  execu- 
tion; and  in  commenting  on  this  point,  it  was  said:  "Why 
the  issue  was  indirectly  presented  by  counsel  and  court  to  the 
jury,  as  to  whether  the  plaintiffs  had  in  fact  paid  the  pur- 
chase-money, or  any  part  thereof,  at  the  time  of  the  levy  of 
the  execution,  is  remarkable,  in  view  of  the  fact  that  it  is  con- 
ceded that  over  eight  hundred  dollars  were  not  then  paid,  and 
it  was  debatable  whether  any  of  it  had  been  paid.  If  the 
purchase  price  was  not  paid  at  the  time  of  the  sale,  the  plaiu- 
tifls  could  not  protect  themselves  against  Sandifer's  fraud,  if 
proved,  by  taking  shelter  under  the  cover  of  innocent  pur- 
chasers": Dougherty  v.  Cooper,  77  Mo.  532.. 

Our  statute  touching  fraudulent  conveyances  levels  its  de- 
nunciations against  all  transfers  of  goods  "  with  the  intent  to- 
hinder,  delay,  or  defraud  creditors,"  and  declares  all  such 
transfers,  as  against  creditors,  "  to  be  clearly  and  utterly  void." 
The  only  refuge  a  vendee  has  from  the  denunciations  of  thi& 
statute  is,  that  in  good  faith  he  has  bought  and  paid  the 
purcliase-money  prior  to  notice  of  the  fraud.  In  a  word,  he 
cannot  play  the  role  of  an  innocent  purchaser  while  he  re- 
mains in  a  situation  to  pay  the  money  at  will  or  to  retain  it 
at  pleasure.     For  these  reasons,  instructions  which  left  it  to 
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the  jury  to  say  whether  payment  had  been  made  of  the  pur- 
chase price  were  erroneous,  because  they  were  not  supported 
by  the  testimony,  and  also  because  of  misleading  the  jury 
into  the  belief  that  a  payment  made  after  notice  of  the  levy  of 
an  attachment  would  give  the  purchaser  so  paying  a  valid 
title  to  the  goods  seized. 

For  this  reason,  also,  it  was  error  to  refuse  the  eleventh  in- 
struction asked  by  defendant,  that  there  was  no  evidence  to 
show  any  payment  for  the  property  in  controversy.  There 
are  circumstances  where  payment  by  means  of  a  negotiable 
instrument  or  check  which  has  passed  beyond  the  control  of 
the  maker  or  drawer  would  be  a  valid  payment,  to  all  intents 
and  purposes;  but  it  cannot  be  pretended  there  was  such  a 
payment  in  the  case  at  bar.  Plaintiff's  money  in  the  bank 
was  as  secure  from  being  taken  on  either  check  as  if  he  had 
retained  it  in  his  pocket.  There  was,  therefore,  no  payment 
for  the  goods,  either  in  fact  or  in  law,  made  by  him  prior  to 
the  levy  of  the  attachments;  and  after  that  it  was  too  late, 
according  to  the  authorities,  even  had  it  then  been  made:  1 
Wade  on  Attachments,  sec.  30. 

2.  But  an  obstacle  more  diflScult,  if  possible,  to  surmount 
encounters  the  plaintiff  in  the  doctrine  announced  in  the  ninth 
and  twelfth  instructions  asked  by  the  defendant,  but  refused. 
Our  statute  makes  provisions  for  the  sale  of  property  when  it 
has  been  attached,  and  "  is  likely  to  perish  or  depreciate  in 
value  before  the  probable  termination  of  the  suit,  or  the  keep- 
ing of  which  would  be  attended  with  much  loss  or  expense." 
In  such  cases,  the  court,  or  judge  in  vacation,  orders  the  sale; 
the  sale  is  made  by  the  sheriff  as  under  writs  of  fi.  fa.,  and 
the  proceeds  of  such  sale  are  paid  into  court,  or  otherwise  dis- 
posed of  as  the  court  or  judge  may  order:  R.  S.  1879,  sees. 
424,  425,  470. 

This  was  the  course  pursued  in  the  present  instance,  and 
the  question  presented  is,  whether  the  title  of  the  defendant  is 
absolute  and  good  against  all  the  world.  Instances  where 
things  of  a  perishable  nature,  etc.,  are  sold,  and  the  proceeds 
of  the  sale  preserved  to  answer  in  the  stead  of  those  sold,  are 
not  infrequent  in  our  statutes.  Thus  in  case  of  property 
stolen,  and  the  owner  makes  no  claim  within  six  months  after 
the  conviction  of  the  felon,  the  court  is  authorized  to  order  it 
to  be  sold,  and  the  proceeds  paid  into  the  county  treasury;  or 
if  it  be  a  living  animal,  or  of  a  perishable  nature,  the  court 
may  order  its  sale:  R.  S.,  sees.  2009,  2010.     So,  too,  where  prop- 
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-erty  is  received  by  a  common  carrier,  etc.,  it  remains  uncalled 
for  sixty  days,  the  bailee  thereof,  after  advertisements,  may 
sell  the  same  and  pay  the  proceeds  into  the  county  treasury: 
R.  S.,  sees.  6277,  6278.  Likewise  boats,  rafts,  etc.,  may  be 
sold,  and  the  proceeds  paid  into  the  county  treasury:  R.  S., 
sees.  6992,  6999,  7000,  7002,  7006-7010.  A  similar  course  is 
pursued  in  regard  to  strays:  R.  S.,  sec.  356. 

Doubtless  there  are  other  instances  where  a  sale  of  property 
is  authorized  by  law.  Such  sales  of  perishable  property  pen- 
dente lite  are  very  ancient  in  their  origin,  and  they  proceed 
on  the  principle  of  necessity:  Baker  v.  Baker,  1  Vent.  313. 
Courts  of  chancery  exercise  such  a  power  of  sale  where  prop- 
erty is  expensive  to  keep,  or  is  perishable:  Rorer  on  Judicial 
Sales,  sec.  526;  Dock  Co.  v.  Mallery,  12  N.  J.  Eq.  94. 

And  even  in  the  absence  of  statutory  regulation,  it  has 
been  ruled  that,  where  an  officer  levies  an  attachment  upon 
perishable  property,  it  is  his  duty,  as  the  custodian  of  that 
property,  not  to  permit  it  to  become  worthless  by  natural 
decay,  and  thus  defeat  the  very  object  of  the  attachment,  but 
to  sell  the  same  and  account  only  for  the  net  proceeds.  And 
this  ruling  was  made  in  analogy  to  such  sales  in  admiralty, 
and  "upon  the  obvious  reasonableness  of  such  a  rule":  Cilley 
V,  Jenness,  2  N.  H.  87;  Drake  on  Attachments,  sec.  300. 

Speaking  of  such  sales  in  admiralty  after  appeal  taken, 
Marshall,  C.  J.,  said:  "A  right  to  order  a  sale  is  for  the  benefit 
of  all  parties,  not  because  the  case  is  depending  in  that  par- 
ticular court,  but  because  the  thing  may  perish  while  in  its 

custody,  and  while  neither  party  can  enjoy  its  use 

The  property  does  not  follow  the  appeal  into  the  superior 
court.  It  still  remains  in  custody  of  the  officer  of  that  court 
in  which  it  was  libeled.  The  case  of  its  preservation  is  not 
altered  by  the  appeal.  The  duty  to  preserve  it  is  still  the 
same,  and  it  would  seem  reasonable  that  the  power  conse- 
quent on  that  duty  would  be  also  retained.  On  the  principles 
of  reason,  therefore,  the  court  is  satisfied  that  the  tribunal 
whose  officer  retains  possession  of  the  thing  retains  the  power 
of  selling  it  when  in  a  perishing  condition,  although  the  cause 
may  be  carried  by  appeal  to  a  superior  court.  This  opinion  is 
not  unsupported  by  authority.  In  his  chapter  on  the  practice 
of  the  instance  court,  page  405,  Browne  says:  'If  the  ship  or 
goods  are  in  a  state  of  decay,  or  of  a  perishable  nature,  the 
court  is  used,  during  the  pendency  of  a  suit,  or  sometimes 
after  sentence,  notwithstanding  an  appeal,  to  issue  a  commis* 
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eion  of  appraisement  and  sale,  the  money  to  be  lodged  with 
the  register  of  the  court  in  usum  jus  hnbentis.'  This  practice 
does  not  appear  to  be  established  by  statute,  but  to  be  inci- 
dent to  the  jurisdiction  of  the  court,  and  to  grow  out  of  the 
principles  which  form  its  law.  A  prize  court,  not  regulated  by 
particular  statute,  would  proceed  on  the  same  principles;  at 
least  there  is  the  same  reason  for  it":  Jennings  v.  Carson,  4 
Cranch,  26. 

In  Foster  v.  Cockburn,  Parker,  70,  where  perishable  prop- 
erty has  been  seized  on  a  claim  of  the  plaintiff,  Parker,  J., 
said:  "  But  I  will  show,  from  the  reason  of  several  authorities 
which  have  not  been  mentioned,  that  a  discretionary  power  is 
necessarily  inherent  in  the  court  in  all  cases  of  this  nature 
for  the  benefit  of  the  parties  interested  in  the  event  of  them: 
Eyston  and  Studd,  Plowd.  Com.  465,  466;  2  Inst.  168.  Wreck, 
by  11  Westminster,  chapter  4,  is  to  be  kept  by  the  view  of  the 
sheriff,  coroner,  etc.,  for  a  year  and  a  day,  and  if  they  do 
otherwise,  they  are  to  be  awarded  to  prison;  yet  if  there  are 
perishable  goods,  the  sheriff  may,  according  to  the  sense  of  the 
act,  sell  within  the  year,  even  contrary  to  the  express  letter 
of  it." 

It  would  seem  from  the  authorities  that  all  sales  of  perish- 
able property  which  has  come  into  the  custody  of  the  law 
depend,  in  some  instances,  for  their  validity  upon  an  express 
statutory  authority,  and  in  others  on  an  inherent  power  of  the 
courts,  into  whose  custody  the  thing  seized  has  come,  to  sell 
the  same  and  thus  preserve  something  to  be  liable  in  the  stead 
of  that  which  is  sold.  And  the  whole  power  doubtless  has  its 
origin  in  the  general  authority  of  the  state  as  an  attribute  of 
its  sovereignty:  The  Schooner  Tilton,  5  Mason,  465;  Grant  v. 
McLachlin,  4  Johns.  Ch.  34.  In  the  case  just  cited  a  wreck 
had  been  sold  in  Spain  by  a  commissioner,  in  accordance  with 
the  usages  of  that  country,  and  Thompson,  J.,  said:  "  I  see  no 
reason  why  a  good  title  did  not  pass  by  the  sale.  This  is  not 
a  case  of  prize,  or  title  founded  by  capture.  Such  cases  are 
governed  by  different  rules,  and  must  be  tested  by  the  law  of 
nations.  The  sale  in  this  case  was  a  proceeding  under  a  mu- 
nicipal regulation,  and  every  government  prescribes  its  own 
rules  relative  to  wrecks  and  property  left  derelict.  By  the 
llnglish  law,  vessels  cast  on  shore  and  abandoned,  and  not 
reclaimed  within  a  year,  are  to  be  sold  by  a  public  officer,  and 
the  proceeds  placed  in  the  hands  of  the  government.  We 
have  a  similar  statute  in  this  state,  and  I  believe  it  was  never 
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doubted  that  the  purchaser  would  obtain  a  valid  title  which 
would  be  everywhere  respected." 

And  if  the  power  in  question  is  not  founded  on  the  attribute 
of  the  sovereignty  of  the  state,  it  is  diflBcult  to  see,  in  some 
instances,  on  what  foundation  the  power  rests;  as,  for  example, 
where  a  collector,  without  warrant,  order,  or  other  authority, 
sells  a  stray  and  pays  into  the  county  treasury  the  proceeds 
of  such  sale:  R,  S.,  sec.  356. 

In  a  case  of  foreign  attachment  which  arose  in  Pennsylvania, 
Lowrie,  J.,  said:  "But  there  is  another  view  of  this  foreign 
ftttachraent  proceeding  that  is  quite  as  direct  and  conclusive. 
By  the  execution  of  the  writ  the  state  takes  specific  chattels 
into  its  possession  for  certain  purposes.  In  our  practice  this 
purpose  cannot  be  reached  in  less  than  about  nine  months,  and 
it  is  very  apparent  that  this  delay  may  be  ruinous  to  many 
articles.  The  interest  of  all  concerned  in  them  is  that  they 
should  be  sold,  and  the  state  exercises  her  best  discretion  when 
she  directs  this  to  be  done.  This  is  the  means  adopted  to  pro- 
tect the  interests  of  all  who  have  any  title  to  the  property  or 
claim  upon  it,  and  their  rights  are  transferred  to  the  proceeds. 
Here  again,  if  the  sale  should  be  of  many  articles,  as  it  most 
frequently  is,  and  if  it  should  be  made  subject  to  all  claims, 
except  the  one  intended  to  be  satisfied  by  the  suit,  it  is  very 
apparent  that  those  claims  would  be  most  eSectually  destroyed 
by  a  proceeding  that  is  pretending  to  protect  them.  In  sucli 
case  the  government  acts  for  the  benefit  of  all,  and  its  sales 
confer  an  absolute  title.  Tlie  counsel  has  referred  to  authori- 
ties enough  to  sustain  so  plain  a  principle:  Parker,  70;  Plowd. 
4G5;  1  Freem.  185;  2  Keb.  381;  12  Coke,  73;  1  Vent.  313;  2 
Inst.  168;  4  Johns.  34;  5  Mason,  481.  We  may  add  that  the 
power  with  which  the  law  invests  the  master  to  hypothecate 
or  sell  all  interests  in  both  ship  and  cargo  in  a  case  of  neces- 
sity is  another  expression  of  the  same  principle:  4  Com.  B. 
149;  7  Mees.  &  W.  322;  1  Ex.  537;  3  Barn.  &  Aid.  237. 
The  effect  of  such  a*  sale  on  the  mariner's  lien  is  very  clear. 
They  were  discharged  from  the  ship  and  attached  to  the  pro- 
ceeds, and  those  they  could  not  possibly  reach  without  some 
application  to  the  court  that  had  the  custody  of  them  ":  Tay- 
lor v.  Carryl,  24  Pa.  St.  259. 

The  judgment  in  this  case  was  afterwards  affirmed  in  the 
supreme  court  of  the  United  States,  where  it  was  ruled  that 
the  process  of  foreign  attachment  in  Pennsylvania  is  identical 
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with  that  which  issues  out  of  the  district  court  of  the  United 
States  sitting  in  admiralty:  20  How.  583. 

In  Megee  v.  Beirne,  39  Pa.  St.  50,  where  cattle  belonging  to 
one  person  had  been  seized  under  attachment  as  the  property 
of  another  person,  sold  on  mesne  process  as  perishable  property, 
and  the  real  owner  brought  trespass  against  the  sheriflF,  it  was 
held  that  he  could  maintain  the  action;  that  the  proceeding 
by  attachment  was  not  a  proceeding  in  rem,  and  did  not  bind 
the  plaintiff,  but  that  the  proceeding  which  resulted  in  the 
€ale  of  the  property  pendente  lite  was  a  proceeding  in  rem, 
which  conferred  a  valid  title  on  the  purchaser,  though  the 
sheriff  cculd  not  shelter  himself  behind  the  valid  title  then 
acquired.  And  the  distinction  is  there  clearly  drawn  between 
the  effect  of  a  sale  of  the  latter  description,  where  the  property 
itself  is  merely  changed  in  form,  and  one  where  after  judg- 
ment rendered,  afi.fa.  issues  to  sell  the  defendant's  interest 
in  such  property.  A  similar  distinction  is  taken  in  Griffith  v. 
Fowler,  18  Vt.  390,  between  a  sale  under  execution  and  a  sale 
of  goods  lost,  or  estrays  under  statutory  provisions,  the  lat- 
ter method  of  procedure  being  held  a  proceeding  in  rem,  and 
transferring  the  absolute  title. 

The  authorities  on  this  subject  are  very  fully  collected  in  2 
Smith's  Leading  Cases,  8th  ed.,  973  et  seq.  It  is  there  said: 
"  It  should,  however,  be  remembered  that  where  a  court  of 
competent  jurisdiction  assumes  the  control  or  custody  of  a 
particular  thing,  the  act  verges  on  the  nature  of  proceedings 
in  rem,  and  should  be  so  interpreted  if  requisite  for  the  protec- 
tion either  of  the  property  itself  or  of  the  parties  to  the  pro- 
ceeding. Thus  an  order  for  the  sale  of  goods  which  have  been 
seized  under  an  attachment  as  perishable  will  pass  a  good 
title  to  the  purchaser,  notwithstanding  any  defect  that  may 

exist  in  that  of  the  garnishee  or   defendant And  it 

is  well  settled  in  general  that  a  sale  dictated  by  necessity 
will  confer  a  good  title  on  the  purchaser,  although  the  vendor 
has  none,  because  the  true  owner  is,  of  all  men,  the  most  in- 
terested in  having  the  property  turned  into  money  if  it  can- 
not be  preserved." 

In  quite  a  recent  text-book,  when  treating  of  the  sale  of 
perishable  goods,  the  author  says:  "The  application  must  be 
followed  by  proof  of  the  allegations  showing  the  perishable 
nature  of  the  property,  and  the  necessity  for  its  immediate 
conversion  into  money.  The  order  contemplates  nothing  more 
than  such  conversion.     It  is  no  judgment  affecting  the  claim 
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of  the  plaintiff,  nor  the  issue  made  by  the  defendant,  if  he  haa- 
already  appeared  as  pleaded,  nor  any  issue  that  he  may  after- 
wards make  should  his  appearance  be  later  than  the  sale. 
Neither  the  order  nor  the  sale  affects  the  lien  of  the  plaintiff, 
except  that  they  transfer  it  from  the  thing  thus  sold  to  the 

cash  substitute The  lien  rests  on  the  price  after  such 

sale,  so  that  the  purchaser  gets  the  object  free  from  the  attach- 
ment encumbrance,  and  all  intervenors  and  junior  attachers 
must  look  to  the  proceeds":  Waples  on  Attachment  and  Gar- 
nishment, 295,  296;  see  also  Id.  317,  318,  to  the  like  effect. 

Another  author,  touching  the  same  subject,  says:  "  The 
property  being  in  custodia  legis  to  abide  the  event  of  the  suit 
without  change  of  ownership,  the  application  for  the  order  of 
sale  is  a  duty  owing  to  the  defendant,  and  the  order  is  made 
to  protect  property  from  diminution  or  deterioration.  Although 
the  purchaser  takes  a  perfect  title  to  the  perishable  article,  the 
title  of  the  defendant  immediately  attaches  to  the  money  real- 
ized at  the  sale,  still,  however,  subject  to  the  lien.  Thus  the 
title  to  the  property  remains  unchanged  until  the  judgment  is 
duly  executed":  1  Wade  on  Attachments,  sec.  27;  and  see  Id.» 
Bees.  45,  136,  230.  This  transmutation  of  perishable  property 
into  imperishable  money,  in  consequence  of  an  order  of  sale, 
has  been  recognized  by  this  court  on  two  occasions:  Oeters  v. 
Aehle,  31  Mo.  380;  Snead  v.  Wegman,  27  Id.  176. 

As  the  result  of  these  authorities,  and  indeed  upon  the  bare 
reason  of  the  thing,  I  am  abundantly  satisfied  that  the  ques- 
tion propounded  as  to  the  validity  of  the  defendant's  title 
must  be  answered  in  the  affirmative.  To  hold  otherwise 
would  be  to  deny  the  intended  and  legitimate  effect  of  such 
sales,  and  render  them,  instead  of  a  benefit,  —  a  truly  conser- 
vative measure, — something  of  the  very  opposite  nature, —  a 
mere  futile  formula,  conferring  no  benefit,  and  preventi  ng  no  sac- 
rifice. Ex  gratia,  take  the  case  of  a  car-load  of  bananas  levied 
upon  by  virtue  of  a  writ  of  attachment.  The  order  of  sale  is  im- 
peratively demanded,  but  if  no  valid  title  can  be  obtained, 
who  would  buy  except  at  such  a  ruinous  sacrifice  as  to  defeat 
the  very  object  of  the  attachment.  Moreover,  the  same  theory 
which  would  hold  such  sales  invalid,  to  pass  an  absolute  title, 
would  destroy  in  like  manner  the  validity  of  other  statutory 
Bales  made  in  cases  already  instanced.  The  right  to  change 
the  form  of  the  attached  property  into  a  different  form,  and  to 
subject  it,  in  its  changed  form,  to  the  lien  of  the  attachment, 
must  bear  with  it,  as  a  necessary  coincident,  the  right  to  givfr 
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validity  to  the  title  arising  from  the  sale,  which  brings  about 
euch  an  exchange  of  property.  In  view  of  what  has  been 
said,  it  is  unnecessary  to  notice  objections  or  authorities  to 
the  eflfect  that  A's  property  cannot  be  sold  under  Ji.  fa.  for  B's 
debt,  etc.,  since  there  is  no  such  issue  in  this  case.  The  cor- 
rect way  to  state  the  matter  here  at  issue  is  this:  That  where 
A's  property,  of  a  perishable  nature,  is  improvidently  at- 
tached as  the  property  of  B,  the  court,  acting  as  a  prudent 
and  careful  custodian  of  that  property,  will  make  such  order 
in  the  premises  as  will,  as  far  as  possible,  prevent  A's  interests 
from  being  sacrificed. 

Holding  these  views,  we  reverse  the  judgment,  and  remand 
the  cause  to  the  St.  Louis  court  of  appeals,  with  instructions 
to  that  court  to  enter  an  order  reversing  the  judgment  and 
remanding  the  cause  to  the  circuit  court,  with  instructions  to 
proceed  in  conformity  with  this  opinion. 


To  CONSTITTJTK   BONA   FiDB  PURCHASER,  CONSIDERATION  MUST  HAVB  BEEN 

Paid  before  Notice:  Price  v.  McDonald,  54  Am.  Dec.  657,  and  note 
668;  Everts  v.  Agnes,  65  Id.  514;  note  79  Id.  463;  Blight  v.  Banks,  17  Id. 
136;  Jackson  v.  McChesney,  17  Id.  521;  Nantz  v.  McPherson,  18  Id.  216; 
Union  Canal  Co.  v.  Young,  30  Id.  212,  and  note  225;  and  the  fact  that  pur- 
chase-money was  secured  but  not  paid  will  not  sustain  defense  of  bona  fidt 
purchaser:  Jewett  v.  Palmer,  11  Id.  401.  As  to  title  of  vendee  who  pur- 
chases upon  credit,  see  RvM  v.  Phillips,  8  Am.  Rep.  522. 
AM.  St.  Bep.,  Vol.  IV.— 87 
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Davis  v.  Delaware  and  Hudson  Canal  Co. 

fl09  Nbw  Yoek,  47.] 

Judgment  against  All  the  Membebs  of  a  Partnership,  as  indiviiuala, 
though  not  for  a  firm  debt,  has  priority  over  a  judgment  subsequently  ren- 
dered against  the  same  persons  as  partners,  and  for  a  partnership  debt, 
as  a  lien  upon  the  real  property  of  the  partnership. 

Occupant  of  Real  Property  is  not  Estopped  from  denying  the  title  of 
plaintiff,  who  sues  for  the  value  of  the  use  and  occupation  thereof,  if  the 
right  to  occupy  was  not  taken  under  any  agreement  with  plaintiff,  nor 
the  latter  accepted  or  recognized  as  landlord. 

Action  by  plaintiff,  Davis,  for  use  and  occupation.  Th6 
referee  to  whom  the  cause  was  referred  reported  in  favor  of 
plaintiff;  and  the  report  was  confirmed  by  the  judgment  of 
the  general  term  of  the  supreme  court.     Defendant  appealed. 

./.  Sandford  Potter,  for  the  appellant. 

0.  F.  Davis,  for  the  respondent. 

Danforth,  J.  The  defendant  occupied  certain  premisee, 
not  its  own,  of  a  rental  value  of  one  hundred  dollars  per  year, 
during  the  year  1882,  and  down  to  July  1,  1884.  No  rent  has 
been  paid  to  any  one,  and  the  plaintiff,  claiming  in  part  as 
assignee  of  a  former  owner,  and  for  the  residue  as  owner,  sues 
for  reasonable  satisfaction  for  that  use  and  occupation.  So 
far  as  he  claimed  as  assignee,  the  referee  found  against  him, 
but  gave  judgment  in  his  favor  for  the  rental  value  of  the 
premises  from  the  1st  of  July,  1883,  to  the  Ist  of  July,  1884. 
The  issue  was  upon  his  title  to  the  premises;  and  the  only 
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question  on  this  appeal  is,  whether  the  referee  decided  cor- 
rectly concerning  it.  The  property,  in  1868,  was  owned  hy 
Emerson  E.  Davis,  Daniel  G.  Percival,  Tracy  Cowen,  and 
'Oscar  F.  Davis,  doing  business  under  the  firm  name,  Davis, 
■Cowen,  and  Percival.  The  title  was  in  them  as  individuals, 
l)ut  the  property  was  bought  for  firm  purposes,  paid  for  with 
money  of  the  firm,  and  used  in  its  business.  On  the  10th  of 
March,  1869,  Cowen  sold  and  conveyed  his  interest  in  the 
land  to  one  Griswold,  who  took  Cowen's  place  in  the  firm,  and 
the  business  was  continued  under  the  firm  name  of  Davis, 
Percival,  and  Griswold  until  1872,  when  it  went  out  of  busi- 
ness. In  1877,  one  Davis  recovered  a  judgment  against  Em- 
•erson  E.  Davis,  Albert  H.  Griswold,  Daniel  G.  Percival,  and 
Oscar  F.  Davis,  being  the  persons  above  named,  and  another, 
for  $1,283.63,  and  enforced  its  collection  by  execution,  and 
€ale  of  the  premises  in  question  to  one  Samuel  K.  Griswold, 
who  received  a  certificate  of  sale,  and  afterwards,  on  the  23d 
of  February,  1884,  a  sherifi''8  deed  in  the  usual  form.  Tho 
debt  upon  "which  recovery  was  had  was  not  a  firm  debt,  and 
subsequently,  in  June,  1879,  a  judgment  was  recovered  upon 
a  firm  liability  in  favor  of  one  Eddy,  against  the  same  parties, 
and  upon  sale  of  the  same  premises  under  execution,  tho 
plaintiff  became  the  purchaser,  and  on  the  18th  of  March, 
1884,  received  a  sheriff's  deed. 

The  plaintiff  has  recovered  in  this  action  upon  the  theory, 
siS  held  by  the  referee  and  general  term,  that  tho  last  judg- 
ment, being  for  a  firm  debt,  had  priority  and  gave  title  to  the 
premises,  and  that  the  purchaser  under  the  first  judgment  ac- 
quired only  the  right  of  the  individual  partners  in  the  prem- 
ises, and  therefore  nothing  more  than  a  contingent  right  to 
the  surplus  after  paying  firm  debts.  A  different  conclusion 
is  required  by  the  view  taken  by  us  of  a  similar  question  in 
Saunders  v.  Reilly,  105  N.  Y.  12,  where  we  held  that  a  judg- 
ment against  all  the  members  of  a  firm,  although  not  on  its 
indebtedness,  might  be  enforced  by  execution  against  the  firm 
property,  and  a  good  and  full  title  acquired  thereto  by  tho 
purchaser,  both  in  law  and  equity,  not  only  against  the  judg- 
ment debtors,  but  the  creditors  of  the  firm.  This  defense  was 
open  to  the  defendant.  The  defendant  did  not  take  the  right 
to  occupy  under  any  agreement  with  the  plaintiff,  nor  in  any 
way  accept  him  as  its  landlord.  There  is,  therefore,  no  estop- 
pel. The  pleadings  put  the  plaintiff's  title  in  issue,  and  the 
-effect  of  the  first  judgment  and  sale  under  it  disclosed  that 
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he  had  none.  Smith  v.  Hall,  67  Id.  48,  cited  by  the  respond- 
ent, is  not  applicable.  In  that  case,  the  defendant,  by  an- 
swer, admitted  that  the  property  in  question  was  received  by 
the  defendant  from  the  plaintiff,  and  the  only  dispute  was  as 
to  the  terms  on  which  it  was  received.  Here  the  contention 
goes  further,  admitting  no  right  in  the  plaintiff,  the  defendant 
denies  his  title.     We  think  the  appeal  should  prevail. 

The  judgment  appealed  from  should,  therefore,  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Judgment  reversed. 


Rbspecttvb  Eights  of  Individital  and  Firm  Creditors  to  Partner- 
BHIP  Assets:  See  Powers  v.  Large,  2  Am.  St.  Rep.  767,  and  note  citing  other 
cases. 

ASSCTMPSIT  FOB  USB  AND  OCCUPATION   CANNOT  BE  MAINTAINED  where  th© 

relation  of  landlord  and  tenant  has  never  existed  between  the  parties:  Folsom 
▼.  CarUy  80  Am.  Dec.  456,  and  note. 


Wilson  v.  White. 

[109  New  Yokk,  59.  j 

Order  fob  Sale  op  Real  Estate  op  Decedent  is  Invalid,  if  persona  in 
whom  a  contingent  remainder  is  vested  by  the  will  of  the  decedent  are 
not  cited  to  appear,  and  given  an  opportunity  to  resist  the  granting  of 
such  order.  So  held  where  the  provisions  of  the  will  gave  the  use  of  a 
farm  to  testator's  son  for  life,  and  at  the  son's  death  to  vest  in  his  chil- 
dren, should  he  leave  any;  and  in  default  of  such  children,  then  to  the 
issue  of  the  testator's  brothers  and  sisters;  and  at  the  time  of  the  pro- 
ceedings for  the  order  of  sale,  the  son  and  four  of  his  children  were- 
living,  as  well  as  a  number  of  children  of  the  testator's  brothers  and 
sisters,  who  were  not  cited  to  appear. 

Rights  op  Contingent  Remaindermen  cannot  be  Cut  off  by  Judicial 
Proceedings  to  which  they  are  not  cited  to  appear,  though  there  is  a 
life  tenant  in  possession  who  is  so  cited. 

PuBCHASEB  NEED  NOT  AccEPT  TiTLE  if  there  are  contingent  remaindermen 
whose  interests  have  not  been  acquired  nor  barred. 

Case  submitted  under  section  1279  of  New  York  Code  of 
Civil  Procedure,  the  object  of  which  was  to  determine  whether 
defendant  held  such  a  title  to  certain  realty  as  plaintiff  was 
bound  to  accept  under  a  contract  of  purchase.  The  judgment 
of  the  general  term  was  in  favor  of  the  defendant  and  of  the 
validity  of  his  title.  The  defect  in  the  title  is  stated  in  tha 
opinion.     Plaintiff  appealed. 

Edward  L.  Collier,  for  the  appellant. 

Milo  J.  White,  for  the  respondent. 


March,  1888.]  Wilson  v.  White.  421 

RuQEB,  C.  J.  In  October,  1875,  William  I.  Yeomans  died, 
seised  of  real  estate  in  Dutchess  County,  leaving  a  will,  by 
which  such  land  was  devised  as  follows:  "I  do  give  and  be- 
queath to  my  son,  Henry  J.  Yeomans,  the  use  of  my  farm 
during  the  term  of  his  natural  life,  and  at  his  decease  to  bo 
equally  divided  among  his  children,  should  he  leave  any,  but 
should  there  be  no  issue  or  descendants  him  surviving,  then 
to  be  equally  divided  among  my  brothers'  and  sisters'  chil- 
dren or  issue." 

In  September,  1877,  proceedings  were  taken  by  the  execu- 
*tors  to  sell  such  real  estate  for  the  payment  of  the  debts  of 
the  testator,  and  at  that  time  Henry  J.  Yeomans  was  and 
-still  is  living,  as  also  were  his  four  children,  being  each  of  the 
age  of  five  years  or  under.  There  were  also  then  living  a 
number  of  children  of  the  brothers  and  sisters  of  the  deceased 
testator,  who  were  not  cited  upon  the  hearing  of  the  applica- 
tion before  the  surrogate,  and  took  no  part  therein. 

The  principal  question  now  presented  is,  whether  a  valid 
order  for  the  sale  of  such  real  estate  could  be  made  by  the 
surrogate,  in  view  of  the  fact  that  the  children  of  such  brothers 
and  sisters  were  not  cited  to  appear  before  the  surrogate  on 
such  hearing,  and  took  no  part  therein.  We  are  of  the  opinion 
that  a  sale  ordered  under  such  circumstances  would  not  cut 
ofiF  the  rights  of  persons  not  cited  thereto.  The  clause  of  the 
will  under  consideration  constituted  a  valid  disposition  of  the 
property  in  question,  and  gave  a  life  estate  to  the  testator's 
son,  Henry  J.  Yeomans,  with  remainder  over  to  his  children  or 
their  issue,  if  he  left  any;  but  in  case  there  were  none,  to  the 
children  of  his  brothers  and  sisters.  Upon  the  death  of  the 
testator,  the  first  limitation  vested  a  remainder  in  fee  in  the 
children  of  Henry  J.,  and  the  second  limitation  constituted  a 
good  contingent  remainder,  subject  to  be  defeated,  however, 
if  any  of  said  Henry's  children  survived  their  father:  3  R.  S., 
7th  ed.,  sec.  16,  art.  1,  tit.  2,  c.  1,  par.  2,  2176. 

By  the  express  terms  of  the  will,  a  contingent  remainder  in 
the  children  of  the  testator's  brothers  and  sisters  was  created, 
which  would  take  effect  in  possession  upon  the  death  of  the 
said  Henry  leaving  no  child,  or  issue  of  such  child,  him  sur- 
viving. There  was  in  this  case  no  improper  suspension  of  the 
power  of  alienation,  as  the  property  must  in  any  event  vest  in 
possession  in  some  of  the  designated  remaindermen  upon  the 
death  of  the  life  tenant.  The  right  of  the  contingent  remain- 
dermen constituted  an  estate  in  lands,  of  which  they  could  not 
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be  divc-'ed  during  the  existence  of  the  Kfe  estate  except  by 
appropriate  legal  proceedings  to  which  they  were  parties. 

It  was  said  in  Monarque  v.  Monarque,  80  N.  Y.  325,  "  that 
unless  the  contingent  interests  of  unborn  issue  ....  have 
been  in  some  way  barred,  the  title  of  a  purchaser  in  ...  . 
partition  proceedings  "  would  be  imperfect.  It  is  further  said 
that  "  a  judgment  and  sale  in  partition  may  conclude  contin- 
gent interests  of  persons  not  in  being;  but  this  is  only  in  cases 
where  the  judgment  provides  for  and  protects  such  interests 
by  substituting  the  fund  derived  from  the  sale  of  the  land  in 
place  of  the  land,  and  preserving  it  to  the  extent  necessary  to  ' 
satisfy  such  interests  as  they  arise."  If  such  proceedings 
would  not  bar  contingent  interests  of  persons  unborn,  it  is 
quite  apparent  that  the  interests  of  living  remaindermen  not 
j)artie3  would  not  be  barred. 

When  a  testator  devised  "  the  use  and  improvement "  of 
certain  real  estate  to  his  grandson,  with  power  to  dispose  of 
the  same  to  the  children  or  grandchildren  of  the  devisee,  and 
for  want  of  such  children  or  grandchildren  the  will  directed 
that  the  estate  should  descend  to  the  testator's  son  and  his 
b.cirs,  it  was  held  that  the  grandson  took  a  life  estate,  and  not 
:i  fee-tail,  with  remainder  in  fee  to  his  children  and  grand- 
children, and  with  an  executory  limitation  over  to  the  testa- 
tor's son,  in  case  the  grandson  should  leave  no  child  or  grand- 
child living  at  the  time  of  his  death.  It  was  further  held  that 
the  first-born  child  of  the  grandson  took  a  vested  remainder  in 
fee,  subject  to  open  and  let  in  after-born  children  (or  grand- 
cliildren),  and  subject  to  be  defeated  by  the  execution  of  the 
power  of  appointment  among  the  children  or  grandchildren 
given  by  the  will  to  the  testator's  grandson.  The  grandson, 
lifter  the  birth  of  five  children  to  him,  applied  to  chancery  for 
authority  to  sell  the  estate  in  behalf  of  the  children;  and  a 
rale  was  directed  accordingly,  and  the  grandson  was  author- 
ized by  the  order  to  convoy,  so  as  to  bind  all  the  interest  of 
the  children  born,  or  thereafter  to  be  born,  as  well  as  the  con- 
tingent interest  of  the  testator's  son.  A  sale  and  conveyance 
were  made  pursuant  to  the  order.  It  was  held  that  the  pur- 
chaser took  a  title  which  was  defective,  for  the  reason  that  the 
grandson  might  survive  his  children  and  grandchildren,  in 
which  event  the  limitation  over  to  the  testator's  son  and  his 
heirs  would  take  effect,  and  for  the  further  reason  that  the 
grandson,    Vjy   exercising   the   power  of  appointment,  might 
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give  the  estate  to  grandchildren  who  were  not  parties  to  the 
proceeding:  Baker  v.  Lorillard,  4  N,  Y.  257. 

We  think  this  authority  —  if  authorities  were  needed  on  a 
question  so  clear  —  is  decisive  of  this  case,  and  that  the  title 
taken  by  the  defendant  on  the  surrogate's  sale  was  fatally  de- 
fective. The  provisions  of  sections  38,  39,  and  40,  of  title  4, 
chapter  6,  of  part  2,  of  the  Revised  Statutes,  pages  113, 114,  of 
volume  3,  sixth  edition,  providing  that  sales  under  the  title  in 
question  should  not  be  adjudged  invalid  for  the  certain  irregu- 
larities specified,  obviously  has  no  application  to  the  rights  of 
persons  not  parties  to  the  proceedings. 

We  are  therefore  of  the  opinion  that  the  purchaser  from  the 
defendant  was  not  obliged  to  accept  the  title  tendered  by  the 
defendant  in  fulfillment  of  his  obligation.  It  is  unnecessary 
to  consider  the  other  points  in  the  case,  as  the  question  dis- 
cussed is  conclusive  of  this  appeal. 

The  judgment  of  the  general  term  should  be  reversed,  and 
judgment  ordered  for  the  plaintiff  on  the  stipulation  contained 
in  the  case,  with  costs. 

Judgment  reversed,  and  ordered  accordingly. 


Contingent  Remaindermen  should  be  Made  Parties  to  a  proceeding 
for  Bale  of  the  land  in  ■which  the  remainder  is  created:  Young  v.  Young,  97 
N.  C.  132. 


People  v.  Palmer. 

[103  New  Yoek.  llO.l 

Corpus  Delicti.  —  Identity  of  the  victim  need  not  be  established  by  direct 
evidence,  to  sustain  a  conviction  for  murder  or  manslaughter.  The  corpus 
delicti  is  the  existence  of  the  criminal  fact.  That  being  established, 
further  proof  of  the  identity  of  the  deceased  need  not  be  made  by  evi- 
dence of  the  same  direct  quality  and  character,  either  at  the  common  law 
nor  under  section  181  of  the  penal  code  of  New  York. 

Change  in  the  Rule  of  the  Common  Law  is  not  Presumed  from  the 
enactment  of  a  statute  upon  the  same  subject,  unless  the  statute  is  ex- 
plicit and  clear  in  that  direction. 

Indictment  against  the  defendant,  accusing  him  of  the  mur- 
der of  Peter  Bernard.  A  dead  body  was  found,  but  there  was 
no  direct  evidence  that  it  was  Bernard's.  There  was,  however, 
circumstantial  evidence  on  the  subject,  to  wit,  that  articles 
found  near  the  body  resembled  like  articles  owned  by  Bernard; 
that  a  boot  taken  from  the  foot  of  the  dead  body  was  made  for 
Bernard;  and  that  clothing  and  other  articles  found  on  and 
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near  the  body  were  the  property  of  Bernard.  The  body  was 
decomposed  beyond  recognition.  The  jury  found  the  defend- 
ant guilty  of  murder  in  the  second  degree.  The  judgment  of 
conviction  entered  by  the  court  of  oyer  and  terminer  was 
reversed  by  the  general  term,  and  from  this  judgment  of  re- 
versal the  people  appealed. 

R.  Corbin,  for  the  appellant. 

Lucien  L.  Shedden,  for  the  respondent. 

Finch,  J.  The  prisoner  was  convicted  of  murder  in  the 
second  degree,  and  that  conviction  reversed  by  the  general 
term,  because  there  was  no  direct  evidence  which  identified 
the  body  found  as  that  of  the  person  alleged  to  have  been 
murdered.     From  that  decision  the  people  appeal. 

The  question  is  a  very  grave  one;  not  merely  to  the  pris- 
oner, whose  liberty  may  depend  upon  the  issue,  but  to  the 
people,  and  the  administration  of  public  justice,  for,  if  the  law 
be  as  the  general  term  has  declared  it,  a  murderer  may  always 
escape,  if  only  he  shall  so  mutilate  the  body  of  his  victim  as 
to  make  identification  by  direct  evidence  impossible;  or  shall 
60  effectually  conceal  it  that  discovery  is  delayed  until  decom- 
position has  taken  away  the  possibility  of  personal  recognition; 
and  it  will  follow  that  the  tenderness  of  the  penal  code  has 
opened  a  door  of  escape  to  that  brutal  courage  which  can 
mangle  and  burn  the  lifeless  body,  and  has  put  a  premium 
upon  and  offered  a  reward  for  that  species  of  atrocity.  This 
result  is  said  to  have  been  accomplished  by  section  181,  which 
prohibits  a  conviction,  "unless  the  death  of  the  person  alleged 
to  have  been  killed,  and  the  fact  of  the  killing  by  the  defend- 
ant as  alleged,  are  each  established  as  independent  facts,  the 
former  by  direct  proof,  and  the  latter  beyond  a  reasonable 
doubt."  In  the  first  clause  of  this  provision,  the  endeavor  to 
state  and  describe  one  fact  has  involved  the  statement  of  an- 
other, changing  a  simple  into  a  compound  fact,  and  making  it 
possible  to  apply  the  requirement  of  direct  proof  to  the  two 
facts  of  death  and  of  identity,  rather  than  to  the  one  fact  of 
the  death  alone.  That  some  one  is  dead  is  directly  proved 
whenever  a  dead  body  is  found.  Its  identity  as  that  of  the 
person  alleged  to  have  been  killed  is  a  further  fact  to  be  next 
established  in  the  process  of  investigation.  If  it  be  the  mean- 
ing of  the  penal  code  that  both  of  these  facts,  identity  as  well 
as  death,  are  to  proved  by  direct  evidence,  it  establishes  a  new 
rule  which  never  before  prevailed,  and  of  which  no  previous 
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trace  can  anywhere  be  found.  It  has  always  been  the  rule 
eince  the  time  of  Lord  Hale  that  the  corpus  delicti  should  be 
proved  by  direct,  or  at  least  by  certain  and  unequivocal,  evi- 
dence. But  it  never  was  the  doctrine  of  the  common  law  that, 
when  the  corpus  delicti  had  been  duly  established,  the  further 
proof  of  the  identity  of  the  deceased  person  should  be  of  the 
game  direct  quality  and  character.  And  this  becomes  quite 
evident  from  a  consideration  of  the  history  and  philosophy  of 
the  rule. 

By  the  corpus  delicti,  the  body  or  substance  of  the  offense, 
has  always  been  meant  the  existence  of  a  criminal  fact. 
Unless  such  a  fact  exists,  there  is  nothing  to  investigate. 
Until  it  is  proved,  inquiry  has  no  point  upon  which  it  can  con- 
centrate. Indeed,  there  is  nothing  to  inquire  about.  But 
when  a  criminal  fact  is  discovered,  its  existence,  for  the  pur- 
pose of  a  judicial  investigation,  must  be  established  fully, 
completely,  by  the  most  clear  and  decisive  evidence.  For 
otherwise  the  after-reasoning  founded  upon  it,  and  drawing 
its  force  from  it,  will  be  dangerous,  fallacious,  and  unreliable. 
As  the  weakness  of  the  foundation  is  more  and  more  intensi- 
fied, while  the  superstructure  ascends  and  the  weight  grows, 
€0  the  circumstantial  evidence  built  upon  a  criminal  fact  not 
certain  to  have  existed  becomes  itself  weak  and  indecisive, 
and  more  and  more  so  as  the  suspicions  expand  and  extend. 
If  somebody  has  been  murdered,  a  motive  for  a  murder  be- 
comes a  significant  fact,  rendered  more  so  when  identification 
shows  it  a  motive  for  the  particular  murder.  But  if  the  death 
is  doubtful,  the  probative  force  of  a  motive  dwindles  to  mere 
suspicion.  In  the  case  of  Ruloffv.  People,  18  N.  Y.  179,  the 
doctrine  was  both  illustrated  and  applied.  The  death  of  the 
prisoner's  infant  child  was  not  proved,  but  in  its  place  was  put 
the  equivocal  fact  of  a  sudden  and  unexplained  disappearance. 
The  evidence  might  all  be  true,  and  yet  the  child  be  living, 
iind  not  dead;  and  if  living,  every  circumstance  relied  upon 
became  at  once  fallacious  and  deceptive.  Such  circumstances 
gain  their  probative  force  only  upon  condition  that  there  is  a 
criminal  fact  which  they  serve  to  explain. 

But  the  corpus  delicti,  the  existence  of  a  criminal  fact,  may 
be  completely  established,  and  the  need  of  direct  proof  satis- 
fied, before  the  question  of  identity  is  reached.  There  may 
be  direct  proof  of  a  murder,  though  no  one  knows  the  person 
of  the  victim.  A  dead  body  is  found  with  the  skull  mashed 
in  upon  the  brain,  under  circumstances  which  exclude  any 
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inference  of  accident  or  suicide.  There  we  have  direct  evi- 
dence of  the  death,  and  cogent  and  irresistible  proof  of  the 
violence;  the  latter  the  cause,  and  the  former  the  effect;  both 
obvious  and  certain,  and  establishing  the  existence  of  a  crimi- 
nal fact  demanding  an  investigation.  These  facts  proved,  the 
corpus  delicti  is  established,  although  nobody  as  yet  knows, 
and  nobody  may  ever  know,  the  name  or  personal  identity  of 
the  victim.  Beyond  the  death  and  the  violence  remain  the 
two  inquiries  to  which  the  ascertained  criminal  fact  gives  rise; 
who  is  the  slain  and  who  the  slayer;  the  identity  of  the  one 
and  the  agency  of  the  other.  These  may  be  established  by 
circumstantial  evidence  which  convinces  the  conscience  of  the 
jury,  and  because  a  basis  has  been  furnished  upon  which 
inferences  may  stand  and  presumptions  have  strength. 

That"  I  have  correctly  stated  what  is  meant  by  the  corpxis 
delicti  requiring  direct  proof,  and  that  it  never  did  include 
the  identity  of  the  victim,  but  left  that  open  to  indirect  or 
circumstantial  evidence,  is  shown  by  an  unbroken  and  unvary- 
ing concurrence  of  authority. 

Lord  Stowell  said  in  Evans  v.  Evans,  1  Hagg.  Const.  35^ 
105:  "If  you  have  a  criminal  fact  ascertained,  you  may  then 
take  presumptive  proof  to  show  who  did  it, — to  fix  the  criminal^ 
—  having  then  an  actual  corpus  delicti J^  In  Rex  v.  Clewes,  4 
Car.  &  P.  221,  the  alleged  murder  was  in  1806,  and  in  1820 
bones  were  found  buried  under  a  barn  which  the  prisoner  had 
occupied.  The  question  submitted  to  the  jury  was,  whether 
these  bones  were  the  remains  of  Hemmings,  the  person  alleged 
to  have  been  murdered.  It  was  sought  to  identify  the  bones 
by  a  carpenter's  rule  and  the  remnant  of  a  pair  of  shoes  found 
near,  and  also  by  something  remarkable  about  the  teeth.  No 
question  of  the  competency  of  any  of  the  evidence  was  at  all 
suggested,  but  its  sufficiency  was  criticised,  and  finally  left  to 
the  determination  of  the  jury,  which  rendered  a  verdict  of 
acquittal. 

In  Wills  on  Circumstantial  Evidence,  page  213,  it  is  said 
that  direct  and  positive  proof  of  the  identity  of  the  deceased 
is  not  required,  and  the  case  of  Rex  v.  Cook  is  cited,  in  which 
it  appeared  that  a  human  body  had  been  burned,  but  enough 
remained  unconsumed  to  show  that  it  was  the  body  of  a  male 
adult,  and  its  further  identification  was  founded  upon  circum- 
stances, an  important  part  of  which  was  the  finding  in  the 
j)Osscssion  of  the  prisoner  of  numerous  articles  belonging  to 
1!jo  deceased.     In  Regina  v.  Hopkins,   8  Car.  &  P.  691,  the 
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identity  of  the  deceased  with  that  of  the  child  alleged  to 
have  been  murdered  failed,  not  only  because  of  differences  in 
the  appearance  of  the  body,  but  also  from  differences  in  the- 
clothing,  and  the  whole  inquiry  turned  upon  resemblances,  or 
the  want  of  them.  In  Best  on  Presumptions  (vol.  2,  p.  780),  it 
is  said  that  "every  criminal  charge  involves  two  things:  1.  That 
an  offense  had  been  committed;  and  2.  That  the  accused  is  the 
author  or  one  of  the  authors  of  it";  and  the  learned  writer 
adds:  "The  identification  of  the  body  of  the  deceased  need  not 
be  proved  by  witnesses  who,  by  an  actual  inspection  of  the  body, 
recognize  it  as  the  body  of  the  person  with  whose  murder  the 
prisoner  is  charged;  but  it  may  be  by  the  same  class  of  proof 
as  is  used  to  identify  the  prisoner  on  trial,  or  any  other  ma- 
terial facts Indeed,  it  may  be  said  that  any  proof  that 

satisfies  the  jury  that  the  body  is  that  of  the  deceased  is  suffi- 
cient, as  fragments  of  the  clothing  identified  as  similar  to  that 
worn  by  the  deceased  when  last  seen  alive."  Starkie  (p.  575) 
defines  the  corpus  delicti  as  "the  fact  that  the  crime  has  been 
actually  perpetrated,"  and  Greenleaf  (vol.  3,  sec.  131),  as  "the 
fact  that  a  murder  has  been  committed,"  and  adds  that  the 
rule  requires  "unequivocal  and  certain  proof  that  some  one  is 
dead."  All  these  cases  and  authors  hold,  without  exception^ 
that  until  a  criminal  fact  has  been  established,  antequam  de 
crimine  consiiterit,  there  can  be  no  basis  for  presumptive  proof^ 
but  when,  in  a  case  of  murder,  that  basis  has  been  certainly 
supplied,  the  identity  of  the  victim  and  the  agency  of  the 
prisoner  may  be  shown  by  circumstances. 

So  far  as  I  have  been  able  to  discover,  that  rule  has  always 
been  recognized  and  applied  in  this  country.  A  few  of  the 
more  remarkable  cases  may  be  studied  to  demonstrate  its 
wide  prevalence.  In  People  v.  Wilson,  3  Park.  Cr.  199,  it  ap- 
peared that  a  dead  body  with  marks  of  violence  upon  it  had 
been  washed  ashore.  It  was  alleged  to  have  been  the  body  of 
Captain  Palmer,  for  whose  murder  the  prisoner  was  being 
tried.  No  direct  evidence  of  that  identity  was  or  could  be 
given.  But  the  criminal  fact  of  a  death  by  violence  hav- 
ing been  fully  established,  the  identity  of  the  remains  was 
proved  by  circumstances.  Personal  recognition  had  become 
impossible,  and  identity  was  established  by  an  inference  from 
resemblances.  The  height  of  the  deceased  was  shown,  an 
unusual  length  of  face,  and  a  widening  of  the  end  of  the  little 
finger,  to  which,  in  a  general  way,  the  body  corresponded. 
But  a  more  important  fact  was,  that  the  captain  had  im- 


428    ^  People  v.  Palmer.  [New  York, 

printed  his  name  upon  his  arm  and  leg,  and  in  the  same  por- 
tions of  the  body  found  the  skin  had  been  cut  away,  except 
that  on  the  leg  the  letter  "P"  remained  visible.  A  brother-in- 
law  of  deceased,  who  had  seen  the  body,  was  asked  the  direct 
■question  whose  body  it  was;  but  the  court  would  not  permit 
an  answer,  saying  that  the  question  was  not  the  ordinary  one  of 
personal  identity,  since  the  body  had  been  submerged  for  five 
months,  but  was  one  of  an  inference  from  resemblances,  which 
the  jury,  and  not  the  witness,  must  draw.  The  prisoner  was 
<}onvicted.  In  Commonwealth  v.  Webster,  5  Cush.  295,  52  Am. 
Dec.  711,  the  identification  stood  mainly  upon  a  block  of 
teeth  found  in  the  furnace  where  part  of  the  body  was  con- 
sumed. There  was  no  direct  recognition  of  the  body  by  any 
one,  but  the  circumstantial  evidence  was  very  strong.  I  do 
not  see  how  the  identification  of  the  false  teeth  can  be  deemed 
•direct  evidence  of  the  identity  of  the  remains.  It  was  a  fact 
from  which  that  identity  could  be  inferred,  and  the  inference 
be  very  strong,  but  the  conclusion  would  still  be  an  inference. 
If  Dr.  Keep,  the  dentist,  after  examining  the  teeth,  had  been 
asked  the  direct  question  whether  the  mutilated  remains  were 
those  of  the  deceased,  he  could  only  have  answered  in  the 
-afiirmative  as  a  judgment  founded  upon  a  process  of  reason- 
ing. False  teeth  are  artificial,  and  not  natural.  They  may 
he  worn  at  one  time  and  omitted  at  another.  They  may  be 
lost  from  the  mouth  and  pass  into  a  stranger's  possession.  If 
their  identity  as  found  among  the  remains  directly  identified 
the  body,  why  did  not,  in  the  present  case,  the  proved  identity 
of  the  boot  found  on  the  foot  of  the  body  discovered  directly 
identify  that  body?  Is  not  the  difference  rather  one  of  the 
degree  than  of  the  kind  of  proof?  But  in  both  cases  I  think 
the  evidence  was  inferential,  and  cannot  justly  be  regarded 
as  direct.  In  Taylor  v.  State,  35  Tex.  97,  there  was  no  direct 
proof  of  the  identity  of  the  deceased,  but  his  clothing,  hat, 
and  papers  were  identified,  and  his  wagon  and  team,  and  even 
his  dog,  were  found  in  the  prisoner's  possession.  A  still  more 
remarkable  case  was  that  of  State  v.  Williams,  7  Jones,  446,  78 
Am.  Dec.  248,  where  with  the  bones  were  found  some  trifling 
articles  of  feminine  attire,  seemingly  insufficient  to  justify  an 
inference  of  identity. 

In  all  the  investigation  to  which  the  briefs  of  counsel  have 
Jed  the  way,  and  which  I  have  independently  pursued,  I  have 
found  no  trace  of  authority  for  the  doctrine  said  to  be  estab- 
lished by  the  penal  code,  save  here  and  there  some  careless 
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expression  which  seems  to  include  the  identity  of  the  deceased 
in  the  corpus  delicti,  and  which  plainly  originated  in  a  tacit 
assumption  of  that  identity  for  the  purposes  of  the  idea 
sought  to  be  conveyed. 

We  come  now  to  the  inquiry  whether  the  rule  of  the  com- 
mon law  has  in  fact  been  changed  by  the  penal  code,  and  we 
are  to  approach  that  inquiry  with  the  presumption  that  no 
such  change  was  intended  unless  the  statute  is  explicit  and 
clear  in  that  direction:  1  Kent's  Com.,  3d  ed.,  463;  White  v. 
Wager,  32  Barb.  250;  affirmed  25  N.  Y.  328.  I  am  persuaded 
that  a  careful  analysis  of  the  section  referred  to  will  show  that 
no  such  change,  so  radical  and  dangerous,  was  either  made  or 
intended,  and  that  the  sole  scope  and  purpose  of  the  section 
was  to  declare  in  explicit  terms  the  existing  rule  of  the  com- 
mon law. 

The  language  of  that  section  contemplates  two  independent 
facts,  not  three  nor  four.  It  speaks  of  them  as  "  each,"  and 
describes  them  as  "  the  former  "  and  "  the  latter."  One  is  to 
be  proved  by  direct  evidence,  the  other  beyond  a  reasonable 
doubt.  This  language  is  appropriate  and  precise,  if  by  the 
one  fact  is  meant  the  fact  of  the  death  of  the  person  alleged 
to  have  been  killed,  however  that  identity  may  be  shown,  and 
assuming  it  to  have  been  established;  and  by  the  other,  the 
guilty  agency  of  the  prisoner.  But  the  language  becomes 
quite  inappropriate  if  the  meaning  is  that  two  facts,  the  death 
of  the  deceased  and  his  identity,  are  to  be  established  by 
direct  evidence.  It  is  the  one  fact  that  is  to  be  thus  proved. 
When  the  person  supposed  or  alleged  to  be  dead  is  identified,, 
the  fact  that  such  person  is  actually  dead,  —  not  merely  that 
he  has  disappeared  or  cannot  be  found,  —  that  vital  fact  of  his 
death  must  be  proved  by  direct  evidence.  As  the  learned 
district  attorney  very  aptly  states  it,  "  direct  proof  that  some 
body  is  dead  becomes  direct  proof  that  A  B  is  dead  when 
the  body  is  identified  as  that  of  A  B." 

But  the  meaning  and  construction  of  the  section  becomes 
plainer  when  we  observe  that  if  the  identity  of  the  deceased  is 
involved  in  the  first  fact,  treated  as  a  compound  fact,  and 
requiring  direct  proof,  it  is  also  embraced  in  the  second  fact, 
which  is  equally  a  compound  fact,  and  which  may  be  proved 
by  indirect  evidence.  The  second  clause  reads:  "The  fact  of 
the  killing  by  the  defendant  as  alleged  ";  not  merely  a  killing, 
but  the  killing  as  alleged,  —  the  precise  killing  with  which  he 
stands  charged;  in  the  present  case,  not  simply  the  killing  of 
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somebody,  but  tiie  killing  alleged, — that  of  Peter  Bernard,  the 
identical  person,  whatever  his  name,  whose  dead  body  has 
been  found.  The  killing  of  that  particular  person  is,  therefore, 
again  a  compound  fact,  made  up  of  violence  causing  death,  and 
its  infliction  upon  the  person  of  the  alleged  victim,  and  none 
other  than  he.  Under  the  second  clause,  by  its  explicit  terms, 
it  may  be  proved,  by  circumstantial  evidence,  that  the  prisoner 
killed  Peter  Bernard;  for  that  is  the  killing  alleged,  and  no 
other  is  admissible  or  referred  to.  It  would  seem  to  follow, 
therefore,  upon  the  construction  asserted  by  the  defense,  that 
the  same  identification,  as  a  limitation  upon  the  death,  must 
be  proved  by  direct  evidence,  but  as  a  limitation  upon  the 
killing  may  be  proved  by  indirect  evidence.  No  such  con- 
fusion or  contradiction  was  intended  or  effected.  The  require- 
ment of  the  code  goes  upon  the  assumption  that  the  identity 
of  the  deceased,  either  by  name  or  description,  has  been 
established  in  the  ordinary  way,  and  then  requires  that  the 
death  of  that  person,  thus  identified,  shall  be  directly  proved, 
and  the  killing  by  the  prisoner  of  the  same  person  shall  be 
shown  beyond  a  reasonable  doubt.  Those  two  facts  alone  are 
the  subject  of  the  legislation,  and  they  are  properly  referred 
to  as  "  each,"  and  correctly  described  as  the  "  former"  and  the 
*'  latter."  No  purpose  to  change  the  settled  rule  of  the  com- 
mon law  is  disclosed,  but  simply  an  intent  to  declare  it  as  it 
had  long  existed.  The  trial  judge,  therefore,  was  right,  and 
the  general  term  was  in  error. 

We  have  read  the  evidence  given  carefully.  That  the  body 
found  was  that  of  Peter  Bernard  was  established  beyond  rea- 
sonable doubt.  The  prisoner  was  a  witness  in  his  own  behalf. 
He  shows  that  he  and  Bernard  were  in  the  locality  where  the 
body  was  found  at  about  the  date  of  the  latter's  disappearance. 
His  own  declarations  show  that  he  had  no  doubt  of  the  iden- 
tity of  the  body  found.  He  explains  his  possession  of  a  twenty- 
dollar  bill  which  in  some  manner  he  got  from  Bernard,  but 
the  explanation  is  not  at  all  probable  or  satisfactory.  The 
evidence  of  the  persons  who  claim  to  have  seenHhe  deceased 
after  the  date  of  the  murder  was  probably  honest,  but  quite 
certainly  mistaken.  He  was  a  total  stranger  to  them,  and 
their  comparison  was  founded  on  a  photograph.  In  the  case 
of  Webster,  there  were  five  persons  who  honestly  believed  that 
they  saw  Parkman  alive  after  he  had  in  fact  been  killed. 
Upon  the  whole  case,  we  see  no  sufiScient  reason  to  distrust 
the  conclusion  which  the  jury  reached. 
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The  judgment  of  the  general  term  should  be  reversed,  and 
that  of  the  oyer  and  terminer  of  Clinton  County  aflSrmed. 
Judgment  reversed. 

Corpus  Delicti,  Proof  of,  Genebally:  See  State  v.  Williams,  78  Am. 
Dec.  248,  and  extended  note  252  et  seq.  It  is  said  in  State  v.  CarddU,  19 
U^ev.  319,  that  it  is  not  necessary  in  all  cases  that  there  should  be  direct  evi- 
dence upon  this  point,  but  that  the  corpus  delicti  may  be  proved  by  circum- 
«tantial  evidence.  It  is  necessary,  however,  the  court  say,  in  Lee  v.  States 
70  Ga.  498,  that  the  corpus  delicti  should  be  established  beyond  a  reasonable 
<ioubt. 

Enactment  of  Statute  Changes  Common-law  Rule,  whkn:  See  State  v. 
Wilson,  82  Am.  Dec.  162,  and  note. 


First  National  Bank  op  Batavia  v.  Ege. 

f  109  New  Yobk,  120.] 

FiBflT  Transferee  of  a  Bill  of  Lading,  though  it  be  only  one  of  a  set 
of  three  bills,  acquires  the  property;  and  subsequent  transfers  of  the 
other  bills  are  subordinate  to  the  first  T;ransfer. 

Consignee's  Possession  of  Bill  of  Lading  Gives  Him  No  Title  to  the 
property  therein  described  beyond  the  right  to  receive  it  from  the  carrier 
and  hold  it  subject  to  an  accounting  with  the  consignor  or  the  true 
owner. 

Consignee  of  Property  for  Sale  Who  Accepts  Drafts  upon  the  faith 
of  the  consignment  acquires  the  right  to  sell  the  property,  and  apply 
its  proceeds  towards  the  payment  of  the  drafts;  but  if  these  prove  insuf- 
ficient, he  has  no  lien  for  the  amount  of  the  deficiency  on  subsequent  con- 
signments, to  the  prejudice  of  persons  who  have  advanced  moneys  upon 
them,  and  taken  transfers  of  the  bills  of  lading  as  security. 

Consignee  has  No  Lien  on  Property  Consigned  to  Him  for  moneys  due 
on  prior  transactions  between  him  and  the  consignor,  as  against  a  trans- 
feree of  the  bill  of  lading  who  has  advanced  moneys  thereon  in  good 
faith. 

Trover  by  plaintiff  for  property  which  one  Williams  had 
consigned  to  defendants  to  sell  on  commission.  The  original 
bills  of  lading  had  been  sent  to  defendants,  but  the  duplicates 
were  attached  to  drafts  drawn  by  Williams  on  defendants,  and 
discounted  by  plaintiff.  The  drafts  were  dishonored  by  the 
defendants,  who  claimed  the  right  to  retain  the  property  in  con- 
troversy, and  its  proceeds,  to  satisfy  balances  due  them  from 
Williams  for  advancements  made  to  him  on  prior  consign- 
ments. The  referee  to  whom  the  cause  was  referred  reported 
in  favor  of  the  plaintiff.     A  judgment  entered  pursuant  to 
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such  report  was  aflSrmed  by  the  general  term  of  the  supreme 
court.     Defendants  appealed. 

William  F.  Cogswell,  for  the  appellants. 

George  Bowen,  for  the  respondent. 

RuGER,  C.  J.  This  action  was  brought  by  the  alleged 
owner  to  recover  the  value  of  certain  personal  property 
claimed  to  have  been  wrongfully  converted  by  the  defendants. 
The  conversion  is  alleged  to  have  been  established  by  proof, 
that  the  defendants  had  in  their  possession  on  the  ninth  day  of 
June,  1881,  the  property  claimed,  and  that  the  plaintiff  then 
demanded  the  same,  and  they  refused  to  deliver  it.  Such  evi- 
dence would,  of  course,  authorize  a  finding  of  conversion  of 
the  property,  and  if  accompanied  by  evidence  of  title,  would 
justify  the  recovery.  The  claim  of  title  by  the  plaintiff  is 
eomewhat  confused,  by  reason  of  the  peculiar  mode  adopted 
by  one  Williams,  the  general  owner,  in  consigning  produce  pur- 
chased by  him  to  the  defendants  to  sell  on  commission.  Wil- 
liams was  a  produce  dealer,  residing  at  Batavia,  New  York,  and 
had  for  several  years  been  in  the  habit  of  sending  his  property 
by  railroad  to  the  defendarfts,  commission  merchants  in  New 
York,  to  sell.  He  was  accustomed  when  shipping  goods  to 
obtain  from  the  carrier  two  bills  of  lading,  one  called  an 
original,  and  the  other  marked  as  a  duplicate.  The  originals 
were  sent  directly  to  the  defendants,  and  the  duplicates  were 
retained  by  Williams,  and  attached  to  drafts  drawn  upon  tho 
defendants,  which  ho  procured  to  be  discounted  by  the  plain- 
tiff. These  drafts  were  frequently  drawn  without  particular 
regard  to  the  value  of  the  property  described  in  the  bills  at- 
tached thereto,  and  were  usually  accepted  or  rejected  by  the 
defendants,  according  to  the  condition  of  Williams's  account, 
and  the  value  of  the  consigned  property  in  their  possession 
This  was  the  general  course  of  business  pursued  by  the  parties, 
and  was  known  to  and  apparently  acquiesced  in  by  all.  The 
particular  transaction  in  question  grew  out  of  the  dealings  oc- 
curring between  September  29,  1879,  and  February  18,  1880. 
During  that  period  Williams  had  drawn  145  drafts,  accompa- 
nied by  the  same  number  of  bills  of  lading,  upon  the  defend- 
ants, aggregating  in  amount  $59,025.  The  first  135  drafts, 
amounting  to  $53,725,  were  accepted  and  paid  by  the  defend- 
ants, but  the  last  ten,  drawn  between  January  31,  1880,  and 
the  thirteenth  of  February  thereafter,  and  aggregating  $5,300^ 
were  not  accepted,  and,  together  with  the  bills  of  lading  ac- 
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companying  them,  were  returned  to  the  plaintiff  as  dishonored 
hills. 

The  entire  property  covered  by  the  145  bills  of  lading,  as 
shown  by  its  subsequent  sales,  produced  but  $52,065.52,  so 
that  by  the  payment  of  the  first  135  drafts  the  defendants 
had  paid  to  the  plaintifi"  an  amount  in  excess  of  the  total 
proceeds  of  the  property  consigned.  The  claim  of  the  plain- 
tiff is,  that  the  defendants  had  no  right  to  apply  the  proceeds 
of  the  property  received  by  them  under  the  last  ten  bills  of 
lading  to  the  payment  of  liabilities  incurred  through  the  ac- 
ceptance of  previous  drafts,  and  we  are  of  the  opinion  that 
this  contention  is  correct.  The  practice  of  carriers  in  issuing 
duplicate  bills  of  lading  to  consignors  of  property  shipped  for 
Bale  has  been  much  disapproved  by  the  courts,  for  the  reason 
that  it  affords  a  convenient  opportunity  for  the  commission  of 
frauds  by  consignors,  as  well  as  subjecting  the  carrier  to  the 
hazard  of  making  incorrect  delivery  of  the  property:  Glyn, 
Mills,  &  Co.  V.  E.  &  W.  India  Dock  Co.,  L.  R.  7  App.  C.  591. 

No  copies  of  the  bills  of  lading  issued  in  these  transactions 
appear  in  the  case,  but  we  must  assume  that,  in  accordance 
with  the  usual  custom  in  regard  to  such  instruments,  they 
authorized  the  delivery  of  the  property  by  the  carrier  to  the 
consignees  named  therein,  according  to  the  order  in  which 
they  were  presented  to  it:  Kemp  v.  Fallc,  L.  R.  7  App.  C.  573; 
Glyn,  Mills,  &  Co.  v.  E.  &  W.  India  Dock  Co.,  supra.  No  ques- 
tion, however,  arises  in  this  case  over  conflicting  claims  be- 
tween holders  of  respective  bills  of  lading,  so  there  can  be  no 
claim  that  the  defendants  acquired  title  to  the  property  con- 
eigned  by  virtue  of  the  receipt  of  any  bills  by  them. 

It  was  said  by  Lord  Westbury,  in  deciding  the  case  of  Bar- 
ber V.  Meyerstein,  L.  R.  4  H.  L.  317:  "There  can  be  no  doubt, 
therefore,  that  the  first  person,  who,  for  value,  gets  the  trans- 
fer of  a  bill  of  lading,  though  it  be  only  one  of  a  set  of  three 
bills,  acquires  the  property;  and  all  subsequent  dealings  with 
the  other  two  bills  must,  in  law,  be  subordinate  to  that  first 
one,  and  for  this  reason,  because  the  property  is  in  the  person 
who  first  gets  a  transfer  of  the  bill  of  lading.  It  might  pos- 
sibly happen  that  the  ship-owner,  having  no  notice  of  the  first 
dealing  with  the  bill  of  lading,  may,  on  the  second  bill  being 
presented  by  another  party,  be  justified  in  delivering  the  goods 
to  that  party.  But  although  that  may  be  a  discharge  to  the 
ship-owner,  it  will  in  no  respect  affect  the  legal  ownership  of 
the  goods." 

Am.  St.  Kep.,  Vol.  IV.  — 28 
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These  expressions  are  approved  in  Glyn,  Mills,  &  Co.  v.  E. 
&  W.  India  Dock  Co.,  supra,  and  undoubtedly  state  the  coudi- 
tions  of  the  law  in  England  on  the  subject  at  this  time.  See 
also  Lickbarrow  v.  Mason,  2  Term  Rep.  63,  and  notes  to  that 
case  in  Shirley's  Leading  Cases  in  Common  Law,  204,  Black- 
stone's  Series.  The  possession  of  these  bills,  therefore,  gave 
the  defendants  no  title  to  the  property  described  therein,  but 
simply  conferred  upon  them  the  right  to  receive  it  from  the 
carrier,  and  hold  it  subject  to  an  accounting  with  the  con- 
signor when  sold,  or  to  the  true  owner  when  he  should  appear. 
If,  however,  before  incurring  liabilities  upon  the  credit  of  such 
consignment,  they  received  notice  of  its  previous  transfer  to 
another  party  for  value,  they  could  not  thereafter  deal  with 
the  property  to  the  prejudice  of  the  rights  of  such  party.  By 
taking  a  transfer  of  a  bill  of  lading  from  the  consignor  and 
discounting  a  draft  upon  the  faith  thereof,  the  plaintiff  ac- 
quired title  to  the  property  described  therein  to  the  extent  of 
the  draft  discounted  by  it,  paramount  to  the  claims  of  any 
other  party.  This  would  clearly  be  so,  unless  such  party  had 
in  good  faith  parted  with  value  in  reliance  upon  the  possession 
of  the  property  lawfully  acquired :  Commercial  Bank  of  Keokuk 
v.  PJeiffer,  108  N.  Y.  242,  and  cases  therein  cited. 

When  a  consignee  of  property  to  sell  accepts  drafts  upon 
the  faith  of  such  consignment,  he  acquires  the  right  to  sell  the 
property  and  apply  its  proceeds  in  payment  of  such  drafts; 
but  if  such  proceeds  are  insufficient  for  such  purpose,  he  must 
rely  upon  the  responsibility  of  the  drawee  alone  to  repay  any 
deficiency.  By  the  mere  receipt  of  subsequent  shipments  he 
acquires  no  lien  thereon  to  the  prejudice  of  those  who  have 
advanced  money  upon  them,  and  taken  transfers  of  bills  of 
lading  to  secure  such  advances. 

The  defendants  had  notice,  by  the  uniform  course  of  dealing 
between  the  parties,  and  the  invariable  practice  of  Williams 
in  raising  money  of  the  plaintiff  to  make  purchases,  that  the 
consignments  in  question  had  been  transferred  to  the  plain- 
tiff, and  they  could  not  prejudice  its  rights  thus  acquired, 
except  by  incurring  in  good  faith  new  liabilities  upon  the 
faith  of  Williams's  apparent  ownership  and  their  possession 
of  the  property,  even  if  they  could  do  so  under  such  circum- 
stances. It  was  the  duty  of  the  defendants,  when  they  re- 
ceived notice  of  the  ownership  of  consignments  by  the  plaintiff, 
to  hold  and  dispose  of  them  on  its  account,  applying  the  pro- 
ceeds to  the  payment  of  the  specific  drafts  accompanying  the 
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'Consignment,  and  if  insufficient  for  that  purpose,  to  charge 
the  deficiency  to  their  consignor.  The  plaintiff,  however, 
never  incurred  any  liabiUty  to  the  defendants  on  account  of 
"the  acceptance  and  payment  of  drafts  by  the  defendants  for 
~a  greater  amount  than  the  value  of  the  property  consigned, 
and  had  the  right  to  consider  each  subsequent  consignment  as 
a  new  dealing,  to  be  treated  according  to  the  specific  rights 
thereby  acquired. 

With  respect  to  the  ten  bills  of  lading  in  question,  the  evi- 
-dence  shows  that  the  plaintifif  advanced  money  upon  tho 
transfer  thereof  to  it,  and  acquired  title  to  the  property  therein 
described  before  any  other  right  or  claim  could  have  attached 
thereto,  and  it  is  clear  that  they  had  the  right  to  have  its  pro- 
ceeds applied  in  satisfaction  of  the  respective  drafts  accom- 
panying the  respective  consignments,  or  to  have  the  property 
■delivered  to  them  upon  demand. 

Some  proof  was  given  tending  to  show  that  the  plaintiff  was 
ignorant  of  its  legal  rights  until  after  all  of  the  consignments 
were  received  by  the  defendants;  but  there  is  no  evidence 
that  the  defendants  were  prejudiced  by  this  conduct  of  tho 
plaintifi",  or  that  it  was  estopped  from  asserting  its  legal  own- 
ership by  any  steps  taken  by  the  defendants  in  reliance  upon 
the  plaintifi''s  conduct. 

It  is  quite  possible  that  the  defendants  might  thereby  have 
felt  authorized  to  pursue  a  course  of  business  which  would 
not  otherwise  have  been  adopted;  but  this  affords  no  reason 
•why  courts  should  disregard  the  plain  legal  rights  of  parties, 
unless  some  element  of  estoppel,  as  against  such  parties,  is  in- 
troduced into  the  transaction.  The  fact  that  a  party  has  on 
•other  occasions  omitted  to  enforce  his  clear  legal  rights  as  to 
-some  property  affords  no  reason  why  he  should  be  defeated 
as  to  legal  claims  upon  other  property,  when  he  does  finally 
.assert  them. 

The  judgment  of  the  general  term  should  be  affirmed. 

Judgment  affirmed. 

Right  of  Factor  Who  has  Made  Advances  to  Sell:  See  Davis  v. 
Kobe,  1  Am.  St.  Rep.  663,  and  note. 

Lien  ok  Factor  for  Advance3:  See  Vail  v.  Durant,  83  Am.  Dec.  695; 
Vailev.  Cerre,  88  Id.  161. 

Effect  of  Bill  of  Lading  to  Pass  Title  to  Consignee:  See  Daven- 
port Bank  v.  Ilomeyer,  100  Am.  Dec.  363.  It  is  held  in  Commercial  Nat. 
Bank  v.  Jleilbronner,  108  N.  Y.  430,  that  a  consignor  of  goods  to  be  sold  oa 
commission  does  not  part  w'lch  tho  title  by  the  consignment,  but  continues  to 
^be  the  true  owner  until  tho  goods  are  sold. 
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Bell  v.  Merrifield. 

[109  NKW  YOKK,  202.] 

Prater  of  Complaint  does  not  Control  in  Determining  what  relief  shall; 
be  given,  nor  whether  the  parties  are  entitled  to  a  jury  trial.  If  an  an- 
swer is  interposed,  the  court  will  take  such  proceedings  and  grant  such 
judgment  as  may  be  consistent  with  the  case  made  by  the  complaint, 
embraced  within  the  issues,  and  supported  by  the  evidence  or  admis- 
sions. If  the  allegations  of  the  complaint  disclose  a  cause  of  action 
which  is  simply  equitable,  a  jury  trial  will  not  be  directed  merely  be- 
cause the  prayer  is  for  judgment  for  a  sum  of  money. 

Res  Judicata.  —  One  Test  for  Determining  whether  the  Causes  of 
Action  ark  Identical  is  to  inquire  whether  the  same  evidence  will, 
support  both.  If  it  will  not,  they  are  not  identical,  and  a  judgment 
upon  one  will  not  be  conclusive  upon  the  other. 

Res  Judicata.  — Judgment  in  Favor  of  Defendant  when  Sued  as  a  gen- 
eral partner  is  not  a  bar  to  a  suit  against  him  upon  the  same  cause  of 
action  as  a  special  partner,  because  the  facts  requisite  to  support  the 
former  action  are  not  adequate  to  sustain  the  latter. 

A  Prior  Judgment  is,  as  a  Plea,  a  Bar  to  the  maintenance  of  another 
cause  of  action  which  necessarily  involves  the  questions  already  litigated, 
or  which  might  have  been  litigated  in  the  former  action. 

Before  a  Judgment  in  One  Action  can  operate  as  a  bar  to  another,  it  must 
appear  by  the  record,  or  by  extrinsic  evidence,  that  the  precise  question 
involved  in  the  second  action  was  raised  and  determined  in  the  first. 

Action  by  plaintiflp,  as  assignee  of  Henry  Laurence  and 
Sons,  against  Merrifield,  as  special  partner  of  the  firm  of  Mer- 
rifield and  McDowell.  The  prayer  of  the  complaint  was,  that 
said  defendant  be  adjudged  liable  as  a  general  partner  of  said 
firm,  and  that  plaintiflF  have  judgment  for  a  sum  designated, 
which  sum  was  equivalent  to  the  sum  which  defendant  was 
alleged  to  have  withdrawn  from  the  assets  of  the  firm  while  it 
was  insolvent.  Defendant  pleaded  in  bar  a  judgment  entered 
in  his  favor  in  a  prior  action.  He  demanded  a  jury  trial, 
which  was  refused.  Judgment  in  favor  of  plaintiff,  which  was 
aflirmed  by  the  general  term.     Defendant  appealed. 

John  E.  Parsons,  for  the  appellant. 

F.  R.  Coudert  and  Matthew  Daly,  for  the  respondent. 

Peckham,  J.  We  agree  with  the  general  term  of  the  su- 
preme court  in  the  view  taken  of  this  complaint  by  that 
learned  court.  It  is  said  in  the  opinion  there  delivered  that 
the  action  may  "be  treated  as  one  in  the  nature  of  a  creditor's 
bill  in  equity,  requiring  the  defendant  to  account  for  the  capi- 
tal and  profits  which  he,  as  a  special  partner  of  the  firm  of 
Merrifield  and  McDowell,  had  drawn  out  and  applied  to  his  own. 
use,  to  the  prejudice  of  the  creditors  of  that  firm." 
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It  is  true,  as  the  counsel  for  defendant  says,  the  prayer  for 
relief  demands  that  the  defendant  be  adjudged  liable  as  a 
general  partner,  and  that  plaintiffs  have  judgment  for  a  sum 
of  money  therein  stated.  But  all  the  necessary  facts  to  enable 
the  court  to  grant  appropriate  relief,  and  of  an  equitable  na- 
ture, are  stated  in  the  complaint,  and  it  is  obvious,  from  a 
careful  perusal  thereof,  that  no  liability  is  sought  from  defend- 
ant, grounded  upon  the  fact  of  his  being  a  general  partner. 
The  complaint,  on  the  contrary,  alleges  the  formation  of  a 
special  partnership,  and  that  the  defendant  was  the  special 
partner,  and  alleges  an  indebtedness  of  the  general  partners 
to  plaintiffs,  in  1871,  of  more  than  fourteen  thousand  dollars, 
upon  which,  in  1877,  judgment  was  recovered  against  the  gen- 
eral partners  for  over  twenty-one  thousand  dollars,  and  an  issu- 
ing and  return  of  an  execution  against  them  unsatisfied.  It 
alleges  the  withdrawal  by  defendant  from  the  assets  of  the  firm, 
while  insolvent,  of  the  amount  of  the  special  capital  contrib- 
uted by  defendant  to  the  firm  (five  thousand  dollars),  together 
with  three  thousand  nine  hundred  dollars,  alleged  profits,  which 
had  not  been  made,  and  that  this  was  done  to  give  an  illegal 
preference  to  defendant  as  a  creditor.  It  demands  a  money 
judgment  against  defendant,  not  to  the  amount  of  the  indebted- 
ness of  the  general  partners  to  plaintiffs  (which  he  would  have 
been  liable  for  if  a  general  partner),  but  only  to  the  amount 
of  the  money  wrongfully  taken  by  defendant  from  the  assets 
of  the  insolvent  partnership,  where  it  should  have  remained 
as  a  trust  fund  for  the  payment  of  creditors.  The  complaint 
was  not  framed  upon  any  theory  of  the  defendant  being  a 
general  partner,  for,  if  so,  if  it  were  a  mere  action  at  law  to 
recover  a  debt  from  a  firm,  the  other  members  of  the  debtor 
firm  were  necessary  parties.  The  prayer  of  the  complaint 
plainly  means  to  ask  that  the  defendant  be  held  liable  the 
^ame  as  if  he  were  a  general  partner  up  to  the  amount  of  his 
withdrawal  of  the  firm  assets. 

At  any  rate,  all  the  facts  necessary  to  make  out  a  cause  of 
action  of  an  equitable  nature  are  alleged  in  the  complaint, 
and  they  are  not  such  as  are  merely  incidental  to  another  and 
totally  different  cause  of  action.  Such  was  the  case  of  Barnes 
V.  Quigley,  59  N.  Y.  265.  An  answer  having  been  interposed 
in  this  case,  the  formal  relief  asked  in  the  complaint  is  not  of 
much  importance,  and  the  court  will  grant  the  judgment 
which  shall  be  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issues:  Hale  v   Omaha  Nat. 
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Bank,  49  Id.  626.  The  mere  fact  that  the  complaint  asks  for 
a  money  judgment  does  not  necessarily  show  that  the  case  is 
one  for  trial  by  jury.  Courts  of  equity  give  judgment  for 
money  only  where  that  is  all  the  relief  needed:  Muriha  v.  Cur- 
ley,  90  Id.  372.  And  if  facts  are  stated  in  a  complaint  which 
show  that  it  is  of  an  equitable  nature,  and  that  the  cause  of 
action  is  simply  equitable,  we  do  not  think  that  a  case  is  made 
for  a  trial  by  jury  under  the  code  (section  968),  merely  be- 
cause the  complaint  improperly  asks  for  a  money  judgment 
only.  We  think  that  the  court  did  not  err  in  refusing  a  jury 
trial. 

The  next  question  is  as  to  the  force  and  eflfect  to  be  given 
to  a  judgment  of  the  superior  court  in  a  former  action  between 
these  same  parties.  The  complaint  in  that  action  alleged  that 
the  defendant  herein,  and  two  others,  were  a  firm,  doing  busi- 
ness as  copartners  under  the  name  of  Merrifield  and  McDow- 
ell, and  that  as  such  they  were  indebted  to  plaintiffs  in  an 
amount  therein  stated,  for  which  judgment  was  demanded 
against  the  said  firm.  The  answer  set  up,  among  other  de- 
fenses, that  this  defendant  was  a  special  and  the  others  were 
general  partners  in  a  limited  partnership. 

Upon  these  pleadings,  it  was  competent  for  plaintiffs  to- 
prove  all  such  failures  of  defendants  to  comply  with  those 
provisions  of  the  statute  in  reference  to  limited  partnerships 
which  rendered  the  special  partner  liable  for  the  firm  debts 
the  same  as  if  he  were  a  general  partner,  in  an  action  against 
the  members  of  the  firm  upon  a  firm  indebtedness:  Sharp  y. 
Hutchinson,  100  N.  Y.  533. 

In  order,  therefore,  to  sustain  the  allegation  in  the  complaint 
as  to  the  partnership  of  the  defendants,  the  plaintiffs,  on  the 
trial  of  the  action,  proved  the  manner  in  which  the  defendant 
herein  contributed  his  capital  to  the  limited  partnership,  and 
claimed  that  he  had  not  contributed  the  same  in  cash.  Evi- 
dence was  then  given  as  to  the  dissolution  of  the  firm  after  an 
existence  of  about  one  year,  and  also  upon  the  subject  of  the 
withdrawal  by  the  defendant  from  the  assets  of  the  firm  at  the 
time  of  the  dissolution  of  the  sum  of  eight  thousand  nine  hun- 
dred dollars,  and  evidence  was  given  tending  to  show  the  firm 
was  insolvent  at  that  time.  The  jury  found  a  verdict  for  the 
plaintiffs,  and  also  returned  a  special  finding  that  the  special 
partner  did  not  contribute  in  cash  the  capital  he  agreed  to 
put  in  the  firm.  Judgment  for  the  full  amount  of  plaintiff's 
claim  was  entered  against  all  the  defendants.     They  appealed 
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to  the  general  term,  which  court  reversed  the  judgment  against 
the  alleged  special  partner  (this  defendant),  and  granted  a 
new  trial  as  to  him,  while  affirming  the  judgment  as  to  the 
other  defendants.  The  plaintififs  appealed  to  this  court  from 
the  order  granting  such  new  trial,  and  gave  the  usual  stipula- 
tion that  in  case  of  affirmance  judgment  absolute  should  be 
entered  against  them.  This  court  affirmed  the  order  granting 
a  new  trial  as  to  the  special  partner,  and,  pursuant  to  the  stip- 
ulation, judgment  absolute  was  duly  entered  in  his  favor 
against  the  plaintififs  ^herein.  When  this  action  was  com- 
menced, the  defendant,  among  other  defenses,  set  up  the  judg- 
ment in  the  superior  court  as  a  bar  to  the  maintenance  of  this 
action,  and  alleged  that  the  issues  in  the  superior  court  action 
were  tried,  and  among  them  so  tried  was  the  issue  as  to 
whether  the  defendant  was  a  general  partner  in  the  firm,  and 
liable  as  such,  and.  that  by  the  judgment  entered  in  that  ac- 
tion it  was  decid<*l  that  this  defendant  was  not  a  general 
partner. 

The  plea  in  hur,  in  one  aspect,  rests  upon  the  basis  that 
this  action  is  substantially  for  the  same  cause  as  was  the  ac- 
tion in  the  superior  court.  One  of  the  tests  sometimes  men- 
tioned which  Trill  determine  the  question  whether  two  causes 
of  action  are  identical  is  to  see  if  the  same  evidence  will  sus- 
tain both;  though  the  form  of  the  actions  may  be  diflferent,  the 
causes  may  be  the  same,  and  they  generally  are  the  same, 
where  the  same  evidence  equally  supports  either:  Stowell  v. 
Chambcrlmn,  60  N.  Y.  272,  277. 

The  evidence  in  the  superior  court  action  would  not  support 
this  one.  In  the  superior  court  case  there  was  a  claim  to  re- 
cover from  the  defendant  as  a  general  partner,  founded  upon 
his  alleged  failure  to  contribute  his  capital  to  the  firm  in  cash, 
and  also  founded  upon  his  alleged  withdrawal  of  the  assets 
from  the  insolvent  firm;  while  here  the  liability  rests  upon 
diflferent  and  further  facts,  viz.;  1.  That  the  defendant  was  a 
special  partner  instead  of  a  general  one;  and  2.  The  fact  of 
the  recovery  of  a  judgment  and  the  issuing  and  the  return 
unsatisfied  of  an  execution  against  the  general  partners. 

In  the  superior  court  action  there  was  no  necessity,  as  there 
was  no  possibility  of  any  proof  that  an  execution  had  been 
issued  and  returned  unsatisfied,  for  there  was  no  judgment, 
and,  of  course,  no  execution,  and  that  action  was  the  ordinary 
common-law  one  brought  for  the  purpose  of  recovering  a  debt 
figainst  all  the  defendants;  while  here  the  evidence  as  to  the 
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judgment  and  the  issue  and  return  of  an  execution  unsatis- 
fied was  necessary,  because  the  withdrawal  of  the  assets  from 
this  insolvent  firm  by  the  defendant  was  with  the  consent  of 
the  general  partners,  and  as  to  them  was  valid;  and  when  the 
creditor  questions  it,  and  asks  to  hold  defendant  liable  to  tho 
extent  of  such  withdrawal,  and  not  to  the  extent  of  a  general 
partner,  he  is  bound  to  show  that  he  has  already  had  recourse 
to  the  general  partners  to  collect  his  debt,  and  has  exhausted 
his  remedy  at  law  against  them  in  an  unsuccessful  etfort  to 
obtain  payment  thereof. 

The  two  causes  of  action  are  not  therefore  identical,  and  the 
plea  in  bar  cannot  for  that  reason  be  available  here. 

But  there  are  some  cases  in  which  a  former  judgment  acta 
as  a  bar  to  the  maintenance  of  another  action,  even  if  the  sec- 
ond is  not  identical  with  the  first  cause  of  action.  Such,  for 
example,  is  the  case  where  the  second  action  is  brought  against 
a  physician  for  malpractice.  A  former  judgment  in  favor  of 
the  physician,  in  an  action  commenced  by  him  to  recover  for 
his  services  in  such  case,  operates  as  a  bar  to  the  maintenance 
of  the  second  action,  because  the  recovery  for  his  services  in 
an  action  brought  by  him  for  that  purpose  necepsarily  adjudi- 
cated the  question  of  reasonable  skill  in  his  favor:  Gates  v. 
Preston,  41  N.  Y.  113.  In  such  a  case  it  is  said  the  former 
judgment  is  a  perfect  bar  to  a  second  and  different  cause  of 
action,  and  is  conclusive  upon  the  question  of  skill,  although 
it  was  not  in  reality  litigated  in  the  former  suit;  for  the  proof 
of  the  fact  that  the  patient  was  treated  with  reasonable  skill  is 
part  of  the  plaintiff's  case,  and  which  he  must  prove  to  entitle 
him  to  a  recovery;  and  hence,  even  if  not  litigated  in  the  sense 
of  not  being  contradicted  by  other  proof,  the  matter  is  forever 
set  at  rest  by  the  judgment;  and  so  it  is  an  instance  of  a  judg- 
ment being  conclusive  upon  a  matter  of  fact,  which  perliaps 
was  not,  though  it  might  have  been,  litigated:  Dunham  v. 
Bower,  77  N.  Y.  76,  79;  33  Am.  Rep.  570;  Malloney  v.  Horan, 
49  N.  Y.  Ill;  10  Am.  Rep.  335;  Collins  v.  Bennett,  46  N.  Y. 
490.  The  judgment  operates  as  conclusive  evidence  upon 
Borae  material  facts,  and  hence  may  be  said  to  be  a  bar  to  the 
maintenance  of  the  second  action,  although  in  strictness  it  is 
not,  as  a  plea,  a  bar,  but  only  conclusive  evidence. 

The  case  in  49  New  York  says  a  judgment  is  final  and  con- 
clusive upon  all  matters  which  might  have  been  litigated  and 
decided  in  the  action,  so  far  as  to  matters  which  might  liava 
been  used  as  a  defense  in  that  action,  and  such  as,  if  again  con* 
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sidered,  would  involve  an  inquiry  into  the  merits  of  the  former 
judgment.  To  such  extent  a  prior  judgment  is,  as  a  plea,  a 
bar  to  the  maintenance  of  another  cause  of  action  which  neces- 
€arily  involves  the  questions  already  litigated,  or  which  might 
have  been  litigated  in  the  former  action. 

The  defendant  claims  here  that  no  judgment  in  his  favor  in 
the  superior  court  action  could  have  been  recovered  upon  the 
evidence  in  that  case,  unless  the  fact  were  found  that  he  was 
not  a  general  partner;  and  that  as  there  was  evidence  on  that 
trial  upon  the  question  of  an  improper  withdrawal  of  assets 
from  the  firm  by  the  defendant  while  it  was  insolvent,  whicli 
evidence,  if  true,  would  have  shown  such  .a  violation  of  the 
limited  partnership  statute  as  would  have  made  him  liable  as 
a  general  partner,  it  follows  that  this  judgment  in  his  favor 
must  now  necessarily  show  there  was  no  such  improper  with- 
drawal of  assets  by  him  from  an  insolvent  firm.  He  thus 
claims  that  even  if  this  second  action  is  not  for  the  same  iden- 
tical cause  as  was  the  first,  it  is  yet  based,  among  others,  upon 
an  alleged  fact  (the  withdrawal  of  assets),  which  was  involved 
in  the  other  action,  and  he  says  that  the  judgment  in  such 
action  conclusively  shows  a  decision  of  that  question  in  his 
favor. 

It  is  true  that  a  valid  judgment  upon  a  question  directly 
involved  in  a  suit  is  conclusive  evidence  as  to  that  question  in 
any  other  suit  (although  for  a  different  cause  of  action)  be- 
tween the  same  parties;  but  it  must  appear,  either  by  the  record 
in  that  suit  or  by  extrinsic  evidence,  that  the  precise  question 
was  raised  and  determined  in  the  former  suit,  and  this  burden 
rests,  of  course,  with  the  party  who  endeavors  to  make  use  of 
the  judgment  as  conclusive  evidence  upon  that  point.  If  there 
be  uncertainty  as  to  whether  or  not  the  question  was  passed 
upon,  the  judgment  is  not  conclusive  as  evidence:  See  Sloivell 
V.  Chamberlain,  60  N.  Y.  272;  Russell  v.  Place,  94  U.  S.  G06; 
Cromwell  v.  County  of  Sac,  94  Id.  351.  Thus  in  the  Stowell 
case  it  was  held  that  in  a  second  action  between  the  same 
parties,  brought  for  a  dififerent  cause,  though  in  regard  to  the 
eame  transaction,  in  order  to  make  the  former  judgment  avail- 
able either  in  bar  or  as  evidence,  where  such  judgment  was 
recovered  in  an  action  for  the  wrongful  conversion  of  property 
(the  second  action  being  brought  in  assumpsit),  it  was  neces- 
sary to  show  that  the  question  of  plaintiff''s  title  was  passed 
upon  in  the  first  action.  The  judgment  may  have  passed  upon 
the  fact  that  defendant  had  not  had  possession  of  the  property, 
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and  on  that  ground  was  not  guilt}''  of  conversion.  So,  in  order 
to  obtain  the  benefit  of  a  prior  adjudication  of  a  fact,  it  is  en- 
tirely reasonable  to  exact  from  the  party  asking  its  benefit  clear 
proof  that  such  adjudication  has  been  made.  The  cases  in  the 
supreme  court  of  the  United  States  above  cited  are  further 
illustrations  of  the  principle  which  is  firmly  based  upon  au- 
thority and  good  sense.  In  accordance  with  the  above  cases, 
when  the  defendant  introduced  upon  the  trial  of  this  action 
(brought  for  an  entirely  diflferent  cause)  the  record  of  the  judg- 
ment in  the  superior  court,  it  was  necessary  that  it  should 
appear  from  it,  or  from  extrinsic  evidence,  that  the  question 
as  to  the  improper  withdrawal  of  the  assets  had  been  involved 
and  was  necessarily  determined  therein  in  favor  of  this  de- 
fendant. The  record  alone  did  not  show  it,  for  there  was 
nothing  in  it  by  which  it  could  be  determined  on  what  ground 
it  was  based.  The  evidence  which  was  given  in  this  action 
dehors  the  record  did  not  till  the  gap.  It  showed  there  was 
evidence  given  on  the  other  trial  (precisely  similar  to  that 
given  here),  on  both  points,  as  to  the  failure  to  contribute  in 
cash  and  as  to  the  improper  withdrawal  of  the  assets  by  the 
defendant,  and  the  record  itself  showed  that  the  trial  resulted 
in  a  judgment  in  favor  of  plaintiffs,  which  was  reversed  on 
appeal  and  a  new  trial  granted  as  to  this  defendant;  and  that 
there  was  an  affirmance  of  that  order  by  this  court,  and  judg- 
ment absolute  in  favor  of  defendant  on  the  plaintiffs'  stipula- 
tion. That  judgment  is  undoubtedly  a  bar  to  another  action 
proceeding  upon  the  theory  of  any  liability  of  the  defendant 
as  a  general  partner,  for  it  conclusively  determines  that  he  was 
not  a  general  partner.  But  we  do  not  think  that  it  appears  an}'- 
where  that  there  has  been  any  determination  in  defendant's 
favor  in  this  judgment  of  the  question  as  to  the  withdrawal  of 
these  assets.  It  is  true  that  judgment  must  have  gone  for  the 
plaintiff's  (as  in  fact  it  did)  upon  the  trial  of  the  issue  of  general 
jjartnership  or  not,  if  this  evidence  as  to  the  illegal  withdrawal 
of  assets  had  been  given  and  had  been  found  in  plaintiff's  favor; 
but  as  the  final  judgment  is  in  favor  of  defendant,  he  argues 
that  such  judgment  is  conclusive  in  his  favor  upon  the  ques- 
tion of  the  withdrawal  of  those  assets,  as  it  appears  that 
evidence  upon  that  subject  was  given  on  the  trial  in  tht* 
superior  court,  and  yet  defendant  has  judgment  in  his  favor.. 
But  just  here  we  think  the  defendant  loses  sight  of  the^ 
character  of  the  judgment  he  has  procured  in  his  favor.  The 
record  shows  it  was  not  entered  upon  a  verdict  of  the  jury 
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finding  the  facts  for  him.  It  shows  the  contrary.  It  shows 
that  the  jury  was  against  him  upon  at  least  one,  if  not  both, 
the  sets  of  facts  upon  which  the  plaintifiFs  relied  to  show  he 
was  a  general  partner,  and  liable  as  such.  This  judgment,  it 
is  true,  the  defendant  has  procured  a  reversal  of.  Still,  it  does 
not  appear,  either  in  the  record  or  outside,  upon  what  ground 
the  general  term  granted  a  new  trial  as  to  defendant,  nor 
upon  what  ground  the  order  granting  it  was  affirmed  in  this 
court.  The  general  term  may  have  reversed  upon  an  excep- 
tion taken  to  the  admission  or  rejection  of  evidence,  or  to  the 
judge's  charge,  and  not  upon  any  question  affecting  the  merits 
of  the  controversy,  and  this  court  may  have  affirmed  such 
order,  and,  indeed,  was  bound  to  do  so,  for  any  material  error 
appearing  in  the  record  which  may  have  affected  the  original 
judgment.  It  does  not  appear  but  that  such  was  the  case. 
If  it  were,  then  we  have  the  case  of  a  judgment  in  defendant's 
favor  upon  a  stipulation  under  the  statute,  which  judgment 
was  obtained  upon  the  reversal  of  a  judgment  in  plaintiffs* 
favor,  and  which  reversal  may  have  been  grounded  upon 
an  error  of  the  judge  in  admitting  evidence  upon  the  ques- 
tion of  the  failure  of  defendant  to  contribute  his  capital  in 
cash,  or  upon  an  error  of  the  judge  in  charging  the  jury  upon 
that  point;  and  thus  without,  in  fact,  any  determination 
in  deferdant's  favor  upon  the  question  of  the  withdrawal  of 
assets. 

While  such  a  judgment  must  necessarily,  from  the  force  of 
its  character  as  an  absolute  judgment  in  defendant's  favor,  bo 
a  bar  upon  the  main  question  in  that  case, — that  of  partner- 
ship,—  we  are  quite  ready  to  say  that  it  does  not  partake  of 
the  character  of  a  conclusive  determination  of  a  fact  which  it 
does  not  appear  was,  and  very  likely  was  not,  determined  by  it, 
.  Treating  the  matter  as  not  concluded  by  the  judgment,  we 
think  there  was  evidence  enough  to  warrant  the  finding  by 
the  court  that  there  had  been  a  wrongful  withdrawal  of  the 
assets  of  the  firm  by  defendant  when  such  firm  was  in- 
solvent. 

The  defendant  argues,  also,  that  plaintiffs  are  estopped 
from  asserting  the  claim  in  suit,  because,  as  defendant  alleges, 
he  surrendered  up  securities  to  the  old  firm  upon  the  faith  of 
a  statement  which  he  says  one  of  the  plaintiffs  made  to  him, 
that  all  the  liabilities  of  that  firm,  with  a  small  exception, 
were  paid. 

No  such  defense  was  set  up  in  the  answer.     No  request  wa» 
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made  to  the  referee  to  find  any  facts  in  relation  to  it.  There 
is  no  finding  of  the  referee  upon  the  subject.  There  is  uo 
exception  to  any  refusal  of  the  referee  to  find  any  such  fact. 
We  think  there  is  some  contradictory  evidence  in  regard  to  it. 
We  cannot,  therefore,  see  any  error  in  the  record  on  that 
account. 

The  proof  of  the  regularity  of  the  issuing  and  return  of  the 
execution  was  suflScient.  There  was  no  point  made  in  regard 
to  it  at  the  trial,  and  it  cannot  now  be  raised. 

The  judgment  seems  to  us  to  be  proper,  and  it  should  be 
affirmed,  with  costs. 

Judgment  affirmed. 


JuDGMKNT,  A3  TO  WuAT  Facts  CoNCLUsrvE:  See  Lea  V.  Lea,  90  Am.  Dec. 
772,  and  extended  note  thereto;  Burlen  v.  Shannon,  96  Id.  733,  and  note; 
Young  v.  Brehe,  3  Am.  St.  Rep.  892.  It  is  uniformly  held  that  the  judg- 
ment is  conclusive  as  to  any  matter  which  might  have  been  presented  in  the 
action,  and  which  the  party  was  not  prevented  from  doing  by  reason  cf 
iraud  or  accident,  or  the  act  of  his  adversary:  Damon  v.  Denny,  54  Conn. 
253;  Oaiesv.  Hayner,  22  Fla.  325;  McWilUams  v.  Walthall,  "H  Ga..  7;  Hon- 
aJcer  v.  Cecil,  84  Ky.  202;  Bi-endk  v.  Herren,  97  N.  C.  257;  Bradley  v.  Zeh- 
mer,  82  Va.  685. 


People  v.  De  Leon. 

ri09  New  Yoek,  226.] 

SiDNAFiNO.  —  Defendant  is  Guilty  of  Kidnaping,  as  defined  in  the  penal 
code  of  New  York,  who  procures  a  woman,  under  the  false  pretenses 
that  employment  had  been  procured  for  her  in  a  foreign  country  as  a 
governess,  in  the  family  of  D.  B.,  to  take  passage  in  a  steamer  and  em- 
bark for  such  country,  when,  in  truth,  the  said  D.  B.  was  the  keeper  of 
a  house  of  prostitution,  and  the  true  object  of  defendant  and  D.  B.  was 
to  procure  an  inmate  of  such  house. 

Kidnaping.  —  One  is  Guilty  op  Inveigling  who,  without  force,  but  by 
fraud  and  deception,  subjects  to  his  control  the  will  of  another. 

Kidnaping. — One  is  Sent  out  of  the  State  "against  uer  Will,"  if 
her  consent  to  go  was  procured  by  fraud. 

Prosecution  and  conviction  for  kidnaping.  Defendant  ap- 
pealed from  the  judgment  of  the  general  term  affirming  the 
Judgment  of  conviction. 

John  D.  Townsend,  for  the  appellant. 

Jamea  Fitzgerald,  for  the  respondent. 

Andrews,  J.  The  indictment  in  the  first  count  charges 
that  the  defendant,  on  the  first  day  of  September,  1886,  at 
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the  city  of  New  Yftrk,  with  force  and  arms,  did  "feloniously 
and  willfully  inveigle  and  kidnap  one  Sarah  Bowes,  with  in- 
tent to  cause  her,  the  said  Sarah  Bowes,  without  authority  of 
law,  to  be  taken  out  of  the  state,  and  to  be  kept  and  detained 
against  her  will."  The  second  count  is  like  the  first,  except 
that  it  charges  that  the  intent  of  the  defendant  was  to  send 
the  said  Sarah  Bowes  against  her  will  to  Aspinwall,  in  the 
state  of  Panama.  The  evidence  on  the  part  of  the  prosecutor, 
which  was  uncontradicted,  shows  that  the  defendant,  under 
the  false  pretense  that  employment  had  been  secured  for  her 
as  a  governess  in  the  family  of  one  Madame  De  Blen,  at 
Panama,  induced  the  prosecutrix  to  take  passage  on  a  steamer 
for  Aspinwall,  for  the  purpose  of  engaging  in  that  service,  when, 
in  truth  and  in  fact,  the  said  Madame  De  Blen  was  the  keeper 
of  a  house*  of  prostitution  at  Panama,  for  which  the  defendant 
acted  as  procurer,  and  that  his  object  and  purpose  in  inducing 
the  prosecutrix  to  go  to  Panama  were  that  she  should  become 
an  inmate  of  such  house.  Fortunately,  before  reaching  Aspin- 
wall, the  prosecutrix  was  apprised  of  the  true  character  of 
Madame  De  Blen,  and  by  the  aid  of  fellow-passengers  was 
enabled  to  return  to  New  York,  and  was  thereby  rescued  from 
the  fate  to  which  the  defendant  sought  to  consign  her.  The 
only  serious  question  is,  whether  the  evidence  made  out  an 
offense  within  section  211  of  the  penal  code.  The  section 
defines  the  crime  of  kidnaping,  and  in  the  first  subdivision 
declares  that  a  person  who  "seizes,  confines,  inveigles,  or 
kidnaps  another  with  intent  to  cause  him,  without  authority 
of  law,  to  be  secretly  confined  or  imprisoned  within  the  state, 
or  to  be  sent  out  of  the  state,  or  to  be  sold  as  a  slave,  or  in  any 
way  held  to  service,  or  kept  or  detained  against  his  will,"  is 
guilty  of  kidnaping. 

There  was  no  actual  confinement  or  detention  of  the  prosecu- 
trix, nor  any  actual  force  used  by  the  defendant.  The  prosecu- 
trix consented  to  go  to  Aspinwall,  and  voluntarily  took  passage 
for  that  port.  But  she  did  not  consent  to  go  there  to  enter  a 
house  of  prostitution.  The  evidence  shows  that  she  would  not 
have  consented  to  go  at  all,  except  for  the  fraud  practiced  upon 
her  by  the  defendant.  She  consented  to  go  for  a  lawful  and 
innocent  purpose,  and  the  defendant,  knowing  that  she  was 
seeking  honest  employment,  procured  her  consent  to  leave 
the  state  under  pretense  that  such  employment  had  been  se- 
cured for  her,  but  secretly  designing  that  she  should  become 
an  inmate  of  a  brothel.    He  doubtless  supposed  that  the  prose- 
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cutrix,  finding  herself  helpless  and  friendlese  in  a  foreign  land, 
without  means  or  chance  of  succor,  would  yield  to  his  nefarious 
design. 

The  statute  uses,  among  other  words,  the  word  *'  inveigle." 
There  are  two  elements  which  must  be  found  in  the  conduct 
of  the  defendant  to  constitute  the  offense:  1.  Seizure,  confine- 
ment, or  kidnaping,  which  ordinarily  imply  actual  force,  or 
an  inveiglement,  which,  in  the  ordinary  sense  of  the  word, 
implies  the  acquiring  of  power  over  another  by  means  of  de- 
ceptive or  evil  practices,  not  accompanied  by  actual  force; 
and  2.  An  intent  by  the  defendant  to  cause  the  prosecutrix 
to  be  sent  out  of  the  state  against  her  will.  There  was,  as 
has  been  said,  no  actual  force.  There  was  fraud  and  decep- 
tion, by  which  the  will  of  the  prosecutrix  was  subjected  to 
that  of  the  defendant,  and  made  subject  to  his  control,  which 
satisfies,  we  think,  the  charge  of  inveiglement  in  the  indict- 
ment, and  establishes  the  first  of  the  two  elements  mentioned. 
The  second  essential  element  of  the  crime,  viz.,  an  intent  to 
cause  the  prosecutrix  to  be  sent  out  of  the  state  against  her 
will,  is  less  plainly  disclosed  in  the  evidence,  and  raises  a 
question  of  more  difficulty.  It  does  not  appear  that  the  de- 
fendant contemplated  using  actual  force  at  any  time.  But  ho 
did  contemplate  procuring  the  prosecutrix  to  consent  to  go 
out  of  the  state,  and  this  by  means  of  fraud  and  deception, 
without  which  he  knew  that  she  would  not  consent.  Did  the 
defendant,  under  the  circumstances,  intend  that  the  prosecu- 
trix should  be  sent  out  of  the  state  against  her  will,  within 
the  meaning  of  the  statute,  or  is  the  statute  only  applicable 
where  the  intent  to  cause  another  to  leave  the  state  contem- 
plates physical  coercion  to  that  end?  In  Regina  \ .  HopkinSy 
Car.  &  M.  254,  the  case  of  an  indictment  for  the  abduction  of 
an  unmarried  girl  under  sixteen  years  of  age,  "  against  the 
will "  of  her  father,  it  appearing  that  the  consent  of  the 
parents  was  induced  by  fraud,  the  indictment  was  sustained; 
and  Gurney,  B.,  said:  "  I  mention  these  cases  to  show  that  the 
law  has  long  considered  fraud  and  violence  to  be  the  same." 
The  language  is  very  comprehensive,  and  if  taken  in  its 
broadest  meaning  seems  scarcely  consistent  with  the  Englisli 
cases  which  hold  that  the  false  personation  of  the  husband 
whereby  a  married  woman  consents  to  intercourse  with  a 
stranger  does  not  constitute  a  ravishment  of  the  wife:  Regiiia 
v.  Clark,  6  Cox  C.  C.  412;  Regina  v.  Young,  14  Id.  114.  In 
Queen  v.  Dee,  Crown  Cases  Reserved,  6  Ireland  Crim.  Law 
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Mag.  220  (1884),  the  court  refused  to  follow  the  English 
cases,  and  adopted  the  contrary  view,  upon  what  seems  to  us 
very  satisfactory  grounds.  The  case  of  Beyer  v.  People,  86 
N.  Y.  369,  is  quite  apposite  on  the  question  of  what  consti- 
tutes a  taking  "  against  the  will."  The  defendant  in  that  caso 
was  indicted  under  a  section  of  the  Revised  Statutes,  which 
<3eclared  that  "  every  person  who  shall  take  any  woman  un- 
lawfally,  against  her  will,  with  intent  to  compel  her  by  force, 
menace,  or  duress  to  marry  him,  or  to  marry  any  other  per- 
€on,  or  to  be  defiled,"  etc.,  shall,  upon  conviction,  be  punished, 
■etc.  It  was  held  that  the  defendant  having,  by  the  false 
representation  that  he  had  procured  for  the  prosecutrix  a  sit- 
uation as  a  servant  in  a  respectable  family,  induced  her  to  go 
with  him  to  a  house  of  prostitution,  with  intent  to  compel  her 
to  be  defiled,  was  guilty  under  the  statute,  and  that  the  in- 
ducing the  prosecutrix  to  accompany  him,  under  the  circum- 
etances,  was  a  taking  ''  against  her  will "  within  the  statute. 
The  principle  decided  covers  the  present  case.  The  consent  of 
the  prosecutrix,  having  been  procured  by  fraud,  was  as  if  no 
consent  had  been  given;  and  the  fraud  being  a  part  of  the 
original  scheme,  the  intent  of  the  defendant  was  to  cause  the 
prosecutrix  to  be  sent  out  of  the  state  against  her  will.  Wo 
think  this  construction  of  section  211  is  not  inconsistent  with 
section  213.  That  relates  to  a  consent  to  the  very  purpose  of 
the  defendant.  The  examination  of  the  witness  Bonsall  as 
to  confessions  of  the  defendant  was  carried,  perhaps,  beyond 
the  legal  limit.  Part  of  the  evidence  of  this  witness  was 
clearly  competent;  and  this  and  the  other  evidence  in  the 
case,  none  of  which  was  controverted,  clearly  established  the 
crime  charged,  and  the  error,  if  any,  did  not  prejudice  the  de- 
fendant. 

The  judgment  should  be  aflSrmed. 
-  Judgment  aflBrmed. 

Kidnaping,  What  Constittjtes  Crime  of.  — At  Common  Law.  — Kidnap- 
ing, at  common  law,  is  defined  to  be  "  the  forcible  abduction  or  stealing  away 
of  a  man,  woman,  or  child  from  their  own  country,  and  sending  them  into 
another  ":  4  Bla.  Com.  219;  1  East  P.  C.  430.  And  the  offense  is  so  defined 
by  the  Illinois  statute:  See  Moody  v.  People,  20  111.  315,  318.  It  is  treated 
as  an  aggravated  species  of  false  imprisonment,  all  the  ingredients  in  the 
definition  of  the  latter  offense  being  necessarily  comprehended  in  the  former, 
with  the  additional  ingredient  of  carrying  the  person  imprisoned  out  of  his 
own  country,  and  beyond  the  protection  of  its  laws:  1  East  P.  C.  430;  Click 
V.  State,  3  Tex.  282.  The  carrying  away  or  transporting  of  the  party  injured 
from  his  own  country  into  another  is  an  essential  ingredient  in  the  offensa 
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properly  called  "kidnaping,"  at  common  law,  according  to  the  above  clefini- 
tion  and  the  authorities  cited:  See  also  4  Stephens's  Com.  93.  But  the  New 
Hampshire  court  held  that  au  iadictment  at  common  law  would  lie  in  that 
state  for  kidnaping,  and  that  transportation  to  a  foreign  country  was  not  an 
essential  part  of  the  ofiFense.  Accordingly,  where  the  defendant,  having  in 
his  custody  a  mulatto  boy  six  years  of  age,  placed  with  him  by  the  overseers 
of  the  poor  as  an  apprentice,  sold  the  boy  to  a  person  residing  in  another 
state,  with  the  intention  that  he  should  be  carried  there  and  held  in  servi- 
tude until  he  was  of  the  age  of  twenty-one  years,  and  himself  carried  the 
boy  into  another  town,  and  delivered  him  there,  he  was  held  to  be  guilty 
of  the  ofifense:  State  v.  /?offijw,  8  N.  H.  550.  To  constitute  the  offense,  the 
asportation  or  carrying  away  must  have  been  against  the  will  and  without 
the  consent  of  the  party  injured,  and  without  any  lawful  warrant  or  au- 
thority therefor:  Click  v.  State,  3  Tex.  282.  But  a  child  of  tender  years  is 
regarded  as  incapable  of  consenting  to  its  own  seizure  and  abduction,  and 
when  taken  away  from  its  rightful  guardian,  it  must  be  deemed  to  have  been, 
taken  without  its  consent,  as  matter  of  law:  State  v.  Farrar,  41  N.  H.  53. 
Statutes  on  the  subject  of  abduction  generally  fix  the  age  below  which  the 
consent  of  the  child  shall  not  avail  the  defendant:  See  N.  Y.  Pen.  Code, 
eecs.  21 1,  213.  But  in  the  absence  of  such  statutory  provision,  it  i3  held  that 
the  forcible  taking  away  of  a  child  of  nine  years  of  age,  against  the  will  of 
his  rightful  guardian,  will  authorize  a  jury  to  find  that  the  child  was  illegally 
restrained  of  his  liberty,  whatever  may  have  been  his  apparent  wishes  or  sat- 
isfaction in  being  withdrawn  by  force  from  his  place  of  legal  custody:  Com- 
riwnwealth  v.  Nickerson,  5  Allen,  518;  and  see  United  States  v.  Ancarola,  17 
Blatchf.  423.  And  in  the  case  of  a  person  of  mature  years,  as  held  in  th© 
principal  case,  consent  procured  by  fraud  is  as  if  no  consent  had  been  given: 
See  also  Schniekcr  v.  People,  88  N.  Y.  193.  Any  threats,  fraud,  or  appeal  to 
the  fears  of  the  individual,  which  subjects  the  will  of  the  person  abducted  or 
kidnaped  as  fully  to  the  control  of  the  other  as  if  actual  force  were  employed, 
will  make  the  offense  as  complete  aa  by  the  use  of  physical  force  and  violence: 
Moody  v.  People,  20  111.  315.  And  in  arriving  at  a  conclusion,  it  is  proper 
for  the  jury  to  take  into  consideration  the  age,  education,  and  condition  of 
mind  of  the  person  kidnaped,  together  with  all  the  circumstances  attending 
the  transaction,  as  detailed  by  the  proof:  Id. 

Under  Statutes.  —  In  some  of  the  states  the  statutory  crime  of  kidnaping 
includes  the  willful  taking  of  a  person,  without  authority  of  law,  for  the 
purpose  of  keeping  him  in  secret  confinement  within  the  state  against  hi» 
will:  See  N.  Y.  Pen.  Code,  sec.  211;  Dakota  Pen.  Code,  sec.  274;  Wisconsin 
Rev.  Stats.  (1878),  sec.  4387.  But  the  intent  mentioned  in  the  statute,  "to 
cause  such  person  to  be  secretly  confined,"  etc.,  must  be  alleged  and  proved 
in  order  to  a  conviction:  Smith  v.  Slate,  G3  Wis.  453.  It  was  accordingly 
held  that  an  information  alleging  the  forcible  confinement  and  imprisonment 
of  a  person  within  the  state,  against  his  will,  and  without  lawful  authority, 
but  not  alleging  any  specific  intent  in  such  confinement,  charges  merely  the 
common-law  offense  of  false  imprisonment,  and  not  the  statutory  offense  of 
kidnaping:  Id.  So  the  gist  of  the  crime  of  child-stealing,  under  the  Ohio 
statute  (2  Rev.  Stats.  1880,  sec.  C825),  is  the  "intent  unlawfully  to  detain 
or  conceal "  the  child  from  its  parent  or  person  entitled  to  its  custody,  and 
euch  intent  must  accompany  the  act  of  taking  the  child:  Mayo  v.  Stnte^  4.^ 
Ohio  St.  5G7.  On  the  subject  of  kidnaping  children,  the  Georgia  code,  sec- 
tion 43CS,  provides  for  two  cases, — one  where  the  child  kidnajied  has  a 
parent  or  guardian,  and  the  other  where  it  has  neither.     In  the  latter  case. 
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it  must  be  forcibly,  maliciously,  or  fraudulently  led,  taken,  or  carried,  or  de- 
coyed or  enticed  away  against  its  own  will,  and  without  its  consent;  in  the 
former,  if  these  things  shall  be  done  against  the  will  and  without  the  con- 
sent of  the  parent,  irrespective  of  that  of  the  child,  this  alone  would  com- 
plete the  offense:  Oravett  v.  States  74  Ga.  191.  Some  of  the  statutes  on  the 
subject  expressly  provide  that  the  consent  of  the  person  kidnaped  or  confined 
lihall  not  avail  the  defendant  as  a  defense,  unless  it  appears  satisfactorily  to 
the  jury  that  such  person  was  above  the  age  of  twelve  years,  and  that  the 
consent  was  not  extorted  by  threats  or  duress:  N.  Y.  f*en.  Code,  sec. 
213;  Dakota  Pen.  Code,  sec.  274.  Kidnaping  a  child  under  the  age  of  four- 
teen years  is  felony  under  the  English  statute  of  24  &  25  Vict.,  c.  100,  sec. 
66.  To  constitute  the  offense  of  kidnaping  under  the  California  statute,  it 
la  necessary  that  the  adbuction  should  be  accompanied  with  a  removal  into 
another  country,  state,  or  county,  or  a  design  to  remove  the  injured  party 
beyond  the  limits  of  the  state:  Cal.  Pen.  Code,  sec.  207;  and  see  People  v. 
Chu  Quong,  15  Cal.  332,  decided  under  an  earlier  statute  in  substance  the 
same.  Procuring  the  intoxication  of  a  sailor,  with  the  design  of  getting  him 
on  shipboard  without  his  consent,  and  taking  him  on  board  in  that  condition, 
was  held  to  l)e  kidnaping  under  the  earlier  New  York  statutes:  2  R.  S.,  p. 
064,  sec.  28;  and  the  offense  was  held  to  be  complete,  although  the  ship  in 
fact  was  not  destined  to  leave  the  state:  Hodden  v.  People^  25  N.  Y.  373. 
And  under  an  existing  statute  of  that  state,  —  Laws  of  1886,  chapter  638,  — 
the  taking  of  a  prisoner  out  of  the  state  by  an  ofl&cer,  without  a  requisition, 
is  kidnaping,  although  the  prisoner  consents:  See  Kerr  v.  Illinois,  119  U.  S. 
436.  A  statute  rather  designed  by  the  legislature  to  prevent  and  punish  the 
kidnaping  of  negroes,  in  connection  with  slavery,  was  held  to  be  broad 
enough  to  include  the  case  of  unlawfully  confining  a  white  person,  with 
the  intent  to  carry  him  out  of  the  state  against  his  will:  Commonwealth  v. 
Blod(jeU,  12  Met.  56,  79. 

Indictment.  —  The  requisites  in  an  indictment  for  kidnaping,  at  common 
law,  would  seem  to  be:  1.  An  averment  of  an  assault;  2.  The  carrying  away 
or  transporting  of  the  party  injured,  from  his  own  country  into  another,  un- 
lawfully and  against  his  will:  1  Archbold's  Crim.  PI.  987;  Click  v.  State,  3 
Tex.  282.  The  indictment  should  state  specifically  the  facts  and  circum- 
stances which  constitute  the  offense,  and  it  is  not  sufficient  to  charge  the  de- 
fendant with  kidnaping,  generally,  since  he  cannot  be  thereby  apprised  of  the 
facts  he  will  be  required  to  answer:  Id.;  and  see,  as  to  the  sufficiency  of  the 
indictment  in  such  cases,  People  v.  Merrill,  2  Park.  Cr.  590;  Moody  v.  People, 
20  111.  315.  An  indictment  which  stated  the  intent  to  carry  and  convey  the 
person  out  of  the  state  was  held  to  be  good,  as  alleging  kidnaping  in  the 
language  of  the  statute:  State  v.  McRoberta,  4  Blackf.  178.  So  an  indictment 
for  kidnaping  in  the  language  of  the  Georgia  code,  section  4368,  was  held 
sufficient:  Dowda  v.  State,  74  Ga.  12.  See,  generally,  as  to  charging  crime 
in  the  language  of  the  statute,  State  v,  Campbell,  29  Tex.  44;  94  Am.  Dec. 
251 ,  and  note  253-258.  In  Delaware,  on  an  indictment  found  and  tried  in 
Kent  County  for  aiding  and  insisting  to  kidnap  and  carry  away  a  negro  man 
from  that  state  into  the  state  of  Maryland,  it  was  proved  that  the  negro  wa« 
seized  in  Kent  and  carried  through  Sussex  County  into  Maryland,  and  it 
wjis  held  that  the  indictment  was  well  laid  in  Kent  County:  State  v.  Whaley, 
2  Harr.  (DeL )  538.  It  is  sufficient  to  charge,  in  the  language  of  the  Louisiana 
statute  (R.  S.  1870,  sec.  805),  that  the  person  was  carried  from  one  part  of 
the  state  to  another,  and  proof  that  the  carrying  of  the  person  was  from  one 
part  of  a  parish  to  another,  or  from  part  of  a  city  or  town  to  another,  will 
Am.  St.  Kkp.,  Vol.  IV.— 29 
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enstain  the  charge:  State  v.  Backarow,  38  La.  Ann.  316.  In  New  York  "  an 
indictment  for  kidnaping  may  be  tried  either  in  the  county  in  which  t!i9 
ofiFense  was  committed,  or  in  any  county  through  or  in  which  the  person  kid- 
naped or  confined  was  taken  or  kept  while  under  confinement  or  restraint  "t 
Pen.  Code,  sec.  212. 

Punishment.  —  By  the  Jewish  and  the  civil  law,  the  crime  of  kidnaping  was 
punishable  with  death,  and  by  the  common  law,  with  fine,  imprisonment, 
and  the  pillory:  4  Bla.  Com.  219;  and  see  statute  24  &  25  Vict.,  c.  100, 
sec.  56.  In  this  country  it  is  punished  by  imprisonment,  or  by  fine  or  im- 
prisonment, or  by  both,  the  term  of  imprisonment  varying  under  the  atat* 
atea  of  difierent  states. 


Beeen    V.    New   Toek   Centeal    and    Hudson 
EivEE    Raileoad    Company. 

fl09  New  Yohk,  297.1 
NEaLiOENCE,  Presijmption  of.  —  Happening  of  Accident  on  Railway 
Train  does  not  in  all  cases  warrant  a  recovery  by  one  receiving  an  in- 
jury; but  if  the  thing  causing  the  injury  is  shown  to  be  under  the  con- 
trol of  the  defendant,  and  the  accident  is  such  as  in  the  ordinary  course 
of  business  does  not  happen  if  reasonable  care  is  used,  negligence  of  the 
defendant  is  presumed,  in  the  absence  of  any  evidence  tending  to  show 
that  the  accident  did  not  arise  from  want  of  care  on  his  part. 

Action  to  recover  for  injuries  received  by  plaintifif  while 
riding  as  a  passenger  on  one  of  defendant's  trains.  Judg- 
ment for  plaintifif.     Defendant  appealed. 

Hamilton  Harris,  for  the  appellant. 

E.  Countryman,  for  the  respondent. 

Danfobth,  J.  The  learned  counsel  for  the  appellant  asks 
for  a  reversal  of  the  judgment  and  a  new  trial  upon  two 
grounds:  1.  That  the  injury  to  the  plaintiflF  was  caused  by 
his  own  negligence;  and  2.  That  the  defendant  on  the  occa- 
sion in  question  was  free  from  negligence. 

The  jury  had  both  propositions  before  them,  after  instruc- 
tions from  the  court,  to  which  no  objection  is  now  made,  and 
the  general  term  was  of  opinion  that  the  case  was  properly 
submitted  to  them.  The  judgment  must  stand,  therefore,  if 
there  was  evidence  proper  for  the  consideration  of  the  jury, 
and  sufficient  in  some  reasonable  view  to  induce  the  verdict. 
The  plaintifif,  a  passenger  on  defendant's  road,  was  entitled  to 
be  carried  safely  so  far  as  that  could  be  efifected  by  reasonable 
care  on  its  part  in  the  conduct  of  its  business.  The  complaint 
is,  that  while  proceeding  on  his  journey  from  Hudson,  north- 
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-erly,  to  Albany,  be  "  was  struck  upon  the  left  arm  by  a  por- 
tion of  a  car  door  or  other  part  of  a  freight  train  running  on 
"the  defendant's  road  in  an  opposite  direction,"  and  seriously 
injured.  He  was  at  the  time  sitting  by  a  window,  his  arm 
resting  upon  the  sill;  whether  it  protruded  beyond  the  sill 
and  outside  the  car  was  a  question  upon  the  trial,  and  given 
to  the  jury,  with  directions  to  find  a  verdict  for  the  defendant 
if  that  question  was  answered  by  them  in  the  affirmative. 
Their  verdict  in  favor  of  the  plaintiff  shows  that,  in  their 
opinion,  the  plaintiff  was  wholly  within  the  car.  There  is  evi- 
dence to  that  effect.  The  plaintiff  says  in  one  hand  he  had 
a  paper,  in  the  other  a  cigar.  His  arm  rested  on  the  window- 
eill;  the  window  was  raised,  but  "could  have  fallen  down 
without  touching  my  arm."  At  that  moment  a  freight  train 
was  passing  by,  "and  something  on  the  freight  train  struck 
my  arm  and  smashed  it;  the  conductor  came  in  and  said  he 
was  on  the  next  car,  and  he  thought  there  was  some  accident 
when  the  lever  to  stop  the  train  was  pulled  by  the  brakeman." 
One  S.,  also  a  passenger,  sitting  near  and  behind  the  plain- 
tiff, described  his  position,  and  said,  on  cross-examination  by 
defendant's  counsel:  "I  think  if  the  window  had  come  down, 
it  would  not  have  hit  his  arm;  just  the  end  of  the  arm  rested 
on  the  sill."  Another  passenger,  one  W.,  giving  a  somewhat 
different  account  of  the  construction  of  the  window-casing, 
also  testifies,  in  corroboration  of  the  plaintiff's  assertion,  that 
his  arm  was  inside  and  not  outside  the  car  window.  The 
freight  train  as  it  passed  Castleton,  shortly  before  meeting  the 
passenger  train,  was  observed  by  one  Simon,  who  testified 
that  "there  was  a  door  swinging  from  a  car,  just  as  quick  as  a 
pigeon,  up  and  down";  this  was  on  the  side  of  the  freight-car 
opposite  the  side  of  the  car  at  which  plaintiff  sat. 
.  The  evidence  tended  to  prove  that  this  swinging  door  caused 
the  injury.  The  conductor  of  the  passenger  train  formed  the 
opinion  at  once  that  the  cause  of  the  injury  was  from  the 
freight  train,  and  directed  the  agent  at  Castleton  to  telegraph 
its  conductor  "that  there  was  something  on  that  train  that 
struck  my  train,"  and  he  so  telegraphed.  It  does  not  appear 
that  the  conductor  of  the  freight  train  responded.  He  was 
not  a  witness  on  the  trial,  nor  were  any  of  the  defendant's 
employees  upon  that  train  called  to  testify  in  regard  to  it,  nor 
was  there  evidence  to  contradict  the  positive  testimony  of  the 
plaintiff's  witness  as  to  the  condition  of  the  door  and  its 
•dangerous  operations.     That  it  or  some  other  hard  substanco 
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from  the  freight-car  was  doing  harm  is  also  established  by 
evidence.  The  car  in  which  the  plaintiff  sat  was  scratched 
and  bruised  upon  the  outside,  it  was  indented  inside  on  the 
window-casing  by  which  he  sat,  and  other  cars  in  the  train 
showed  the  result  of  the  collision  by  glass  broken  from  a  win- 
dow, and  manifest  abrasions  and  bruises  upon  the  sides.  The 
freight-car  was  in  bad  condition  from  the  failure  of  the  defend- 
ant to  keep  it  in  repair,  and  it  is  but  just  that  the  defendant 
should  be  held  accountable  for  a  negligence  which  has  been 
followed  by  such  an  accident.  Measurement  of  the  window- 
sills,  and  opinions  as  to  what  could  or  might  have  been  dono- 
upon  such  a  surface,  did  not  amount  to  demonstration,  and 
were  not  conclusive.  The  jury  were  not  bound  so  to  con- 
strue that  evidence  as  to  discredit  and  reject  that  given  by  th& 
plaintiff. 

It  is  for  the  public  interest  that  persons  should  be  enabled 
to  travel  safely  over  a  road  operated  for  public  use,  and  with- 
out danger  from  accidents  of  this  kind,  but  the  defendant  is 
not  an  insurer,  and,  as  its  learned  counsel  contends,  the  mere 
happening  of  an  accident  will  not,  in  all  cases,  warrant  a  re- 
covery by  one  receiving  an  injury.  There  must  be  reasonable 
evidence  of  negligence,  but  when  the  thing  causing  the  injury 
is  shown  to  be  under  the  control  of  a  defendant,  and  the  ac- 
cident is  such  as  in  the  ordinary  course  of  business  does  not 
happen  if  reasonable  care  is  used,  it  does,  in  the  absence  of 
explanation  by  the  defendant,  afford  sufficient  evidence  that 
the  accident  arose  from  want  of  care  on  its  part.  The  case  of 
Holbrook  v.  Utica  and  Schenectady  R.  R.  Co.,  12  N.  Y.  236,  64 
Am.  Dec.  502,  is  to  that  effect.  Its  facts  were  quite  like  those 
now  under  consideration,  and  the  principle  there  stated,  that 
the  presumption  of  a  want  of  proper  care  on  the  part  of  the 
company  may  arise  from  circumstances  attending  the  injury, 
and  80  cast  upon  the  defendant  the  burden  of  disproving  it, 
applies  here.  No  explanation  was  given  by  the  defendant, 
and  the  conclusion  reached  by  the  jury  was,  upon  both 
branches  of  the  controversy,  justified  by  the  evidence. 

We  agree  with  the  general  term  as  to  the  deductions  fairly 
arising  from  the  evidence,  and  think  its  judgment  should  be 
aflfirmed. 

Judgment  aflBrmed. 


Presumption  of  Neolioence  from  Accident  to  Railway  Train:  Se« 
Dougherty  v.  Missouri  R.  R.  Co.,  61  Am.  Rep.  239,  and  not«. 
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Turner   v.  City  of  Newburgh. 

1109  New  York,  301.1 

Person  Using  Streets  in  City  must  Exercise  Ordinaey  Care;  and  while 
he  may  rightfully  assume  that  they  are  reasonably  safe,  he  must  show 
his  own  freedom  from  fault;  and  if  he  knows  that  there  is  any  danger,  he 
must  not  rush  recklessly  into  it,  even  if  the  city  has  been  in  fault,  or  the 
defect  has  been  caused  by  the  wrongful  act  of  an  independent  contractor. 

City  is  not  a  Guarantor  of  the  Safety  of  Persons  Using  its  Streets. 
It  is  bound  to  exercise  reasonable  care  in  maintaining  safe  highways;  but 
if  they  become  unsafe  without  its  fault,  it  is  not  liable,  unless  it  had  no- 
tice, or  the  defect  has  existed  a  sufficient  length  of  time  to  apprise  itr 
officers,  if  they  were  diligent  in  performing  their  duties. 

City  is  not  Absolved  from  its  Duty  of  Keeping  its  Streets  in  a  Saft 
Condition  because  it  has  employed  a  contractor  to  do  work  thereon  and 
the  streets  become  unsafe  through  his  neglect,  nor  because  it  has  not 
accepted  his  work. 

What  is  Time  Sufficient  to  Charge  City  and  its  Officials  with  negli- 
gence because  they  permitted  a  street  to  remain  out  of  repair,  or  in  a 
dangerous  condition,  is  a  question  of  fact  for  a  jury  to  decide. 

Person  Using  Public  Highway  is  not  Bound  to  Anticipate  danger,  with- 
out some  notice  of  n  condition  of  things  suggesting  a  peril  of  travel. 

General  Objection  to  vhe  Admission  of  Evidence,  overruled  in  the  trial 
court,  will  not  be  grounc  for  reversal  in  the  appellate  court,  unlesc  there 
■were  grounds  of  objection  which  could  no 'j  have  been  r3moveil  had  they 
been  specified,  or  unless  the  evidence  is  in  its  essential  nature  incom* 
petent. 

Evidence. — Opinions  of  Physicians  or  Competent  Medical  Experts,  upon 
an  ascertained  physical  condition  of  suffering  or  bad  health,  as  to  wliether 
that  condition  might  have  been  caused  by  or  be  the  result  of  a  previous 
injury,  are  competent  evidence.  Hence,  when  a- person  has  suffered  a 
fall,  physicians  may  properly  be  asked  to  give  an  opinion  whether  the 
physical  condition  in  which  such  person  was  subsequently  found  waf 
the  result  of  the  fall. 

Remedy  when  Witness  Gives  an  Improper  Answer  is  by  motion  to  strike 
it  out. 

Action  to  recover  for  injuries  sustained  by  plaintiff  from  a 
fall  on  a  cross-walk  on  one  of  defendant's  streets.  Judgment 
for  plaintiff  was  affirmed  by  the  general  term  of  the  supreme 
court.     Defendant  appealed. 

James  0.  Graham,  for  the  appellant. 

M.  H.  Hirschberg,  for  the  respondent. 

Gray,  J.  The  plaintiff  alleged  her  injuries  to  have  been 
occasioned  by  falling  upon  a  street-crossing  in  the  city  of 
Newburgh,  during  the  evening  of  October  27,  1883.  The  evi- 
dence tended  to  prove  that  her  fall  was  due  to  the  presence  of 
a  loose  stone  in  the  cross-walk. 
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The  first  thing  we  shall  consider  is,  whether  the  case  was^ 
properly  submitted  to  the  jury,  and  whether  those  exceptions 
which  were  taken  to  the  rulings  made  by  the  trial  judge,  upon 
the  defendant's  requests  to  charge,  and  which  have  been 
pressed  upon  our  consideration  here  by  the  appellant's  coun- 
sel, present  any  errors  calling  for  a  reversal  of  this  judgment. 

We  think  the  charge,  to  which  no  exception  seems  to  have 
been  taken,  was  as  favorable  to  the  defendant  as  it  might 
hope,  and  stated  very  clearly  and  fairly  the  rules  of  law  gov- 
erning the  duties  and  obligations  of  the  municipality  with 
respect  to  its  highways.  The  jury  were  instructed  that  the 
plaintifif  was  bound  to  exercise  ordinary  care  and  caution  in 
using  the  streets,  and  that  while  she  had  the  right  to  assume 
that  the  street  was  reasonably  safe,  she  was  bound  to  establish 
her  own  freedom  from  fault,  and  if  she  knew  or  saw  that  there 
was  any  danger,  she  would  not  be  justified  in  recklessly  rush- 
ing into  it,  even  if  the  city  had  been  in  fault,  or  the  defect  had 
been  caused  by  the  wrongful  act  of  an  independent  contractor. 
They  were  instructed  as  to  the  measure  of  the  city's  duty,  to 
the  efiect  that,  while  it  was  bound  to  maintain  its  highways 
safe  for  travelers,  it  was  not  a  guarantor  of  cheir  safety;  that 
it  was  bound  to  exercise  reasonable  care  in  maintaining  safe 
highways,  and  if  they  became  unsafe  without  the  defendant's 
fault,  it  was  not  responsible  unless  it  had  notice,  or  the  defect 
had  existed  a  suflBcient  length  of  time  to  apprise  its  officers 
charged  with  that  duty,  if  they  were  diligent  in  its  perform- 
ance. 

In  giving  these  instructions,  the  learned  judge  was  correct. 
Certain  rules  of  law  applicable  to  such  cases  have  been  well 
settled  and  defined  by  the  adjudged  cases.  Municipal  govern- 
ments owe  to  the  public  the  specific,  clear,  and  legal  duty  of 
putting  and  maintaining  the  public  highways  which  are  in 
their  care,  or  under  their  management,  in  a  good,  safe,  and 
secure  condition,  and  any  default  in  making  them  safe  and 
secure,  or  in  so  maintaining  them,  if  occurring  through  the 
negligence  of  the  officials,  upon  whom  a  duty  is  devolved  by 
law,  will  render  the  city  liable.  Where  the  unsafe  condition 
occurs  through  some  other  agency  or  instrumentality,  negli- 
gence is  not  imputable  until  a  sufficient  time  has  elapsed  to 
charge  the  city  officials'  with  notice.  Where  a  street  is  thrown 
open  for  the  public  use,  those  who  travel  upon  it  have  the 
right  to  assume  that  it  is  in  a  reasonably  safe  condition,  and 
if,  without  fault  of  their  own,  or  without  knowledge  of  som* 
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existing  obstruction,  they  are  injured  while  lawfully  using  the 
etreet,  the  city  is  liable,  unless  the  defect  which  has  caused  the 
injury  has  existed  for  so  short  a  time  that  the  city  officials,  by 
the  exercise  of  reasonable  care  and  supervision,  could  not  have 
known  of  it.  The  city  is  not  an  insurer  of  the  safety  of  those 
who  travel  upon  its  highways,  and  those  who  do  so  are  bound 
to  use  their  faculties,  and  are  held  to  the  exercise  of  ordinary 
care  and  prudence.  The  duty  of  the  city  to  keep  its  streets  in 
a  safe  condition  for  public  travel  is  absolute,  and  it  is  bound 
to  exercise  reasonable  diligence  and  care  to  accomplish  that 
end.  And,  in  cases  like  the  present,  where  it  has  employed  a 
contractor  to  do  work  involving  excavation  of  its  streets,  it  is 
not  absolved  from  its  duty  and  responsibility:  Dillon  on  Mu- 
nicipal Corporations,  sees.  791-793,  1066;  Storrs  v.  City  of 
Utica,  17  N.  Y.  104;  72  Am.  Dec.  437;  Brusso  v.  City  of  Buffalo, 
90  N.  Y.  679;  Kunz  v.  City  of  Troy,  104  Id.  344,  349;  58  Am. 
Rep.  508. 

By  the  provisions  of  the  defendant's  charter,  the  members 
of  the  common  council  are  made  the  commissioners  of  high- 
ways, and  upon  them  is  imposed  the  duty  of  keeping  the 
streets  in  good  order.  The  superintendent  of  streets,  under 
the  directions  of  the  mayor  and  street  committee,  must  super- 
intend all  work  performed  upon  any  of  the  public  highways, 
streets,  walks,  bridges,  sewers,  etc.,  of  the  city. 

There  was  evidence  tending  to  prove  that  for  a  week  or  more 
before  the  occurrence  complained  of  the  stone  over  or  upon 
which  plaintiff  fell  was  loose  and  in  bad  condition.  The  con- 
tractor who  did  the  work  upon  the  sewer  had  completed  hia 
work  at  that  part  of  the  street  where  the  plaintiff  fell,  and  tha 
appellant's  theory  of  the  occurrence  was  that  recent  rains  had 
undermined  the  earth  in  the  freshly  covered  trench  so  as  to 
leave  the  stone  somewhat  insecure  in  its  place,  but  not  to  the 
knowledge  of  the  contractor  or  of  the  city  officials,  and  not,  in 
fact,  in  any  dangerous  condition  at  all.  The  city  cannot  claim 
legal  exemption  from  liability  by  reason  of  its  having  con- 
tracted out  the  construction  of  this  sewer,  and  because  it  had 
not  yet  accepted  the  work  of  the  contractor.  The  streets  re- 
mained as  much  as  ever  in  the  care  and  under  the  supervision 
of  its  officials;  and  as  the  defendant's  officers  had  permitted 
the  street  at  that  point  to  be  open  for  public  travel,  the  city 
was  not  discharged  from  liability  for  accidents  occurring 
through  some  defective  condition  of  the  streets  by  reason  of 
its  not  having  technically  or  formally  accepted  the  work  under 
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the  eewor  contract,  provided,  as  in  all  other  like  cases,  the  de- 
fect had  existed  a  sufficient  length  of  time  to  charge  its  officers 
with  knowledge  of  the  existence  of  the  defect.  What  would  be 
a  sufficient  length  of  time  to  charge  the  city  officials  with  negli- 
gence is  a  question  of  fact  for  the  jury  to  consider  and  decide, 
in  view  of  all  the  circumstances  disclosed  by  the  proofs;  for  in 
different  cases  what  would  be  a  sufficient  length  of  time  might 
vary  in  the  judgment  of  men. 

As  there  was  evidence  tending  to  prove  negligence  in  suf- 
fering the  cross-walk  to  remain  so  long  in  a  bad  condition,  and 
none  proving  that  the  plaintiff  was  guilty  of  any  act  con- 
tributing to  her  accident,  the  question  of  liability  or  non- 
liability of  the  defendant  for  the  occurrence  was  properly  left 
to  the  jury  to  determine,  and  their  verdict  is  conclusive  upon 
us.  The  judge's  charge  was  within  the  lines  of  the  authorities, 
and  his  qualifications  of  the  requests  as  to  the  city's  obliga- 
tion in  respect  of  the  crossing,  after  the  completion  of  the  con- 
tractor's work  upon  that  part  of  the  street,  were  proper.  Nor 
did  he  commit  error  in  declining  to  charge,  as  matter  of  law,  that 
in  view  of  the  recent  excavations  the  plaintiff  was  bound  to  use 
greater  care  and  caution  than  while  walking  upon  the  ordinary 
sidewalk,  or  than  she  would  have  used  before  the  sewer  was 
built.  The  street  was  open  for  public  travel,  and  it  does  not 
appear  that  plaintiff  knew  of  any  defect  in  the  crossing,  and, 
without  such  knowledge  or  notice,  she  had  the  right  to  assume 
it  was  safe  and  secure.  A  person  using  a  public  highway  is 
not  bound  to  anticipate  danger  without  some  notice  of  a  con- 
dition of  things  suggesting  a  peril  of  travel.  It  was  for  the 
jury  to  decide,  as  matter  of  fact,  whethei',  under  the  proofs, 
the  plaintiff  conducted  herself  as  a  person  ordinarily  does 
under  similar  circumstances. 

The  appellant's  counsel  insists  upon  certain  errors  in  the 
exclusion  and  in  the  admission  of  evidence.  There  was  no 
error  in  allowing  the  questions  to  members  of  the  aldermanio 
sewer  and  street  committees  as  to  the  amount  of  attention 
which  was  given  by  those  committees  to  the  condition  of  the 
streets  during  the  progress  of  the  work  on  the  sewer,  or  in 
excluding  the  testimony  of  the  street  superintendent  as  to 
whose  care  the  sewer  was  under  during  its  construction.  By 
the  charter  of  the  city,  to  which  we  have  referred,  the  common 
council  were  charged  with  the  duty  of  keeping  the  streets 
in  order,  and  upon  the  street  superintendent,  under  the  direc- 
tion of  the  mayor  and  the  street  committee,  was  imposed  tha 
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duty  of  superintending  all  work  to  be  done  upon  the  city 
streets,  sewers,  etc. 

Exceptions  were  taken  to  the  admission  of  the  evidence 
of  certain  physicians.  These  objections,  as  were,  indeed,  all 
the  other  objections,  were  general,  and  failed  to  specify  any 
grounds.  This  court  has  held  that  where  the  objection  to 
evidence  is  general,  and  it  is  overruled,  and  the  evidence  is 
received,  the  ruling  will  not  be  held  erroneous  unless  there 
be  some  grounds  which  could  not  have  been  obviated  had  they 
been  specified,  or  unless  the  evidence  in  its  essential  nature 
bo  incompetent:  Bergmann  v.  Jones,  94  N.  Y.  51-58;  People  v. 
Beach,  87  Id.  508,  512;  Tiemcyer  v.  Turnquist,  85  Id.  516,  523; 
39  Am.  Rep.  674.  An  objection  to  a  question  which  fails  to 
assign  any  ground  for  the  exclusion  of  the  testimony  called 
for  is  not  ground  for  a  reversal  of  the  judgment,  unless  tha 
question  is  wholly  improper,  or  the  testimony  it  calls  for  wholly 
inadmissible.  The  reason  for  the  rule  is,  that  if  the  ground 
had  been  stated,  the  form  of  the  question  might  have  been 
changed,  or  the  counsel  might  have  conceded  the  incom- 
petency of  the  evidence  and  have  withdrawn  the  question: 
Ward  V.  KilpatricI:,  85  N.  Y.  413,  417;  39  Am.  Rep.  674; 
People  V.  Beach,  supra.  But  the  questions  addressed  to  tho 
physicians,  calling  for  their  opinions  as  to  whether  the  physi- 
cal condition  in  which  they  found  the  plaintiff  to  be,  upon  their 
examination  of  her,  could  have  resulted  from  a  fall,  were  not 
objectionable,  and  infringed  upon  no  rules  of  evidence.  We 
gee  no  objection  to  the  expression  of  opinions  by  competent 
medical  experts  upon  an  ascertained  physical  condition  of 
suffering  or  bad  health,  as  to  whether  that  condition  might 
have  been  caused  by  or  be  the  result  of  a  previous  injury. 

It  was  for  the  jury  to  decide  whether  the  injuries  or  suffer- 
ings of  which  the  plaintiff  complained  were  the  direct  result 
of  the  accident,  and  to  that  end  it  was  proper  to  give  evidence 
tending  to  show,  in  the  opinion  of  witnesses  competent  to  speak 
upon  the  point,  that  they  were  the  results  of  the  plaintiff's 
fall.  In  Ehrgott  v.  Mayor  etc.,  96  N.  Y.  264,  48  Am.  Rep. 
€22,  the  plaintiff  was  permitted  to  give,  under  objection,  the 
evidence  of  physicians  as  to  what  was  the  cause  of  his  present 
condition,  and  other  evidence  tending  to  show*  that  his  diseases 
were  the  results  of  the  strain  and  shock  caused  by  being 
dragged  over  a  dash-board,  as  the  result  of  an  accident  to 
his  wagon,  caused  by  a  ditch  in  the  street.  The  judge,  in  his 
charge,  left  it  to  the  jury  to  determine  whether  the  injuries 
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■which  plaintiflf  complained  of  were  the  proximate,  direct  result 
of  the  accident,  and  charged  them  that  whether  his  injuries 
resulted  from  the  strain  experienced  in  being  pulled  over  the 
dash-board,  or  from  the  exposure  after  the  accident,  the  de- 
fendant is  still  responsible  for  the  injuries  from  which  the- 
plaintiff  is  now  suffering.  This  was  held  not  to  be  error. 
Judge  Earl  said:  "  A  city  may  leave  a  street  out  of  repair, 
and  no  one  can  anticipate  the  possible  accidents  which  may 

happen  or  the  injuries  which  may  be  caused Even  for 

weeks  and  months  after  the  accident  the  most  expert  physi- 
cians could  not  tell  the  extent  of  the  injuries."  And  that 
learned  judge  stated  the  rule  as  follows:  "That  a  wrong-doer 
is  responsible  for  the  natural  and  proximate  consequences  of 
his  misconduct,  and  what  are  such  consequences  must  gen- 
erally be  left  for  the  determination  of  the  jury." 

We  think  that,  for  the  proper  application  of  that  rule,  it  is 
perfectly  competent  to  furnish  the  jury  with  evidence  of  the 
present  physical  condition  and  bodily  sufferings,  and  with  the 
opinions  of  competent  physicians  as  to  whether  such  could 
have  resulted  from  the  accident,  and  as  to  their  permanence. 

The  rule  established  by  the  cases  of  Strohm  v.  N.  Y.,  L..  E., 
&  W.  R.  R.  Co.,  96  N.  Y.  305,  and  of  Tozer  v.  N.  Y.  C.  &  II.  R. 
R,  R.  Co.,  105  Id.  G17,  referred  to  by  counsel,  simply  precludes 
the  giving  of  evidence  of  future  consequences  which  are  con- 
tingent, speculative,  and  merely  possible  as  the  basis  of  ascer- 
taining damages.  Those  authorities  in  no  wise  conflict  with 
the  rule  allowing  evidence  of  physicians  as  to  a  plaintiff's 
present  condition  of  bodily  suffering  or  injuries,  of  their  per- 
manence and  as  to  their  cause.  We  conceive  such  to  be  tho 
best  mode  and  manner  of  furnishing  information  for  the  guid- 
ance of  the  jury  in  awarding  damages.  It  is  for  the  jury  to 
Bay,  upon  the  evidence,  whether  they  believed  the  plaintiff's 
then  condition  to  be  the  direct  and  proximate  result  of  her 
accident  for  which  the  defendant  should  be  made  answerable 
in  damages,  if  caused  by  its  misconduct,  and  not  contributed 
to  by  any  default  of  plaintiff,  in  the  exercise  of  ordinary  caro 
snd  prudence. 

The  defendant  insists  it  was  error  to  exclude  evidence  as  to 
whether  plaintiff  worked  on  her  own  account  or  not,  in  view 
of  the  fact  that  she  had  testified  that  during  her  married  life- 
ehe  had  taken  in  tailoring.  But  the  judge's  charge  cured  any 
possible  error  or  misconception  on  that  head;  for  he  instructed 
the  jury  that  the  plaintiff's  right  of  recovery  was  limited  to 
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tlie  pain  and  suffering  she  had  undergone,  and  explicitly 
withdrew  from  the  jury  any  consideration  of  compensation  for 
loss  of  ability  to  perform  services  or  household  work.  As  to 
the  testimony  of  Dr.  Ely  repeating  statements  made  to  him 
by  the  plaintiff  as  to  her  physical  symptoms  when  he  exam- 
ined her  with  reference  to  the  injury  she  complained  of,  while 
we  are  not  clear  that  if  a  question  calling  for  them  had  been 
objected  to,  it  would  have  been  error  to  admit  such  testimony, 
yet,  as  the  question  was  not  objected  to,  if  the  answer  was  im- 
proper, its  effect  could  only  have  been  removed  by  a  motion 
to  strike  out,  or  by  request  for  instructions  to  the  jury  that 
they  disregard  it.  The  oflBce  of  an  objection  is  to  stop  an  an- 
swer, but  the  remedy,  if  an  improper  answer  is  given,  is  as  we 
have  stated:  Plainer  v.  Plainer,  78  N.  Y.  90-102;  Poniius  v. 
People,  82  Id.  339,  347.  As  it  was,  the  statements  of  plaintiff 
repeated  by  Dr.  Ely  were  incidental  and  complementary  to 
his  examination  of  her,  and  seem  called  for  by  that  examina- 
tion, with  a  view  to  its  greater  completeness  and  efficiency. 

As  no  objection  was  interposed  to  any  question  calling  for 
the  witness's  statement  as  to  what  plaintiff  had  stated  to  him, 
the  propriety  of  other  like  testimony  by  the  same  or  other 
witnesses,  given  without  objection,  cannot  be  considered  now. 
The  very  elaborate  brief  and  the  very  able  argument  of  the 
learned  counsel  for  the  appellant  have  received  most  careful 
attention  and  consideration,  and  we  find  ourselves  unable  to 
agree  with  them  that  the  trial  judge  erred  upon  the  trial  of 
this  case,  or  that  the  appellant  was  prejudiced  by  anything 
disclosed  by  this  record. 

The  judgment  should  therefore  be  affirmed. 

Judgment  affirmed. 

Liability  ov  City  to  Keep  Streets  in  Repaik:  See  Denver  v.  Dean^ 
-3  Am.  St.  Rep.  594,  and  note. 

What  will  Charge  City  with  Notice  of  Defect  in  Streets:  See 
Denver  v.  Dean,  3  Am.  St.  Rep.  594,  and  note.  When  defects  could  have 
been  discovered  by  the  use  of  ordinary  care,  the  municipality  is  chargeable 
with  notice  thereof:  Atlanta  v.  Bucltanan,  76  Ga.  585. 

General  Objeci'Ions  to  Evidence,  Sufficiency:  See  OJm  <k  M.  Ry  Co. 
V.  WaUeer,  3  Am.  St.  Rep.  638. 

Expert  Evidence,  Generally:  See  the  note  to  Hammond  v.  Woodman^ 
66  Am.  Dec.  219.  Competency  of  testimony  of  physician  as  to  probabl© 
cause  of  patient's  condition:  III.  Cent.  R.  R.  Co,  v.  SuttoTi,  92  Am.  Dec.  81. 
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I530LVEVT  Debtor  has  a  Right  to  Transfer  his  Property  to  One  or 
More  Creditors,  in  good  faith  and  for  a  fair  value,  and  with  an  honest 
intent  to  pay  his  debts,  and  hia  other  creditors  have  no  legal  cause  for 
complaint. 

TJroN  Death  of  One  Partner,  the  Survivors  Become  the  Legal  Own- 
ers of  the  Firm  Assets,  and  have  the  exclusive  right  to  sell,  mortgage, 
and  dispose  of  them  in  closing  up  the  affairs  of  the  partnership,  and  can 
do  so  in  the  manner  they  deem  best  for  the  interest  of  those  concerned. 

Kefresentatives  of  a  Deceased  Partner  have  No  Legal  Interest  in 
the  Partnership  Assets,  and  no  legal  right  to  interfere  in  their  ad- 
ministration, so  long  as  the  survivors  are  prosecuting  the  business  of 
closing  up  the  estate,  and  applying  its  proceeds  to  the  payment  of  the 
firm  debts.  The  time  and  mode  of  doing  so  are  a  part  of  the  adminis- 
tration of  the  estate,  vrhich  is  under  the  exclusive  control  of  the  survi- 
vors. 

Rules  Regulating  Distribution  of  Estates  of  Decedents  do  not  Con- 
trol THE  Affairs  of  an  Insolvent  Partnership  being  administered 
by  surviving  partners. 

Surviving  Partners  op  Insolvent  Partnership  may  Make  General 
Assignments  of  the  Partnership  Property  for  the  payment  of  firm 
debts,  and  give  such  preferences  as  they  may  deem  just  and  proper,  and 
without  the  assent  of  the  representatives  of  the  deceased  partner. 

Creditor's  bill.  Judgment  for  defendants  was  aflSrmed  by 
the  general  term  of  the  supreme  court. 

A.  F.  Baldwin,  for  the  appellants. 

Wynkoop  and  Rice,  and  James  A.  Rohson,  for  the  respondents. 

RuGER,  C.  J.  This  action  is  in  the  nature  of  a  creditor's 
bill  against  George  M.  Whedon,  survivor  of  the  firm  of 
Whedon  and  Renwick,  and  J.  Judson  Cross,  assignee,  to  set 
aside  a  general  assignment  made  by  the  survivor,  and  to  reach 
and  subject  the  assets  in  the  hands  of  the  assignee  to  the 
payment  of  the  plaintiffs'  debt.  The  plaintiffs,  as  judgment 
creditors  of  the  survivor,  claim  that  such  assets  have  been 
fraudulently  transferred  by  him,  and  that  they  are,  therefore, 
entitled,  by  virtueof  their  judgment,  and  an  execution  returned 
unsatisfied  thereon,  to  have  such  assignment  annulled,  and 
the  proceeds  of  the  property  applied  to  the  payment  of  their 
judgment. 

It  conclusively  appeared  in  the  case  that  not  only  the  firm, 
but  also  the  survivor,  was  insolvent  and  unable  to  pay  the  firm 
debts  in  full.  No  fraud  in  fact  was  proved  upon  the  trial,  and 
the  sole  ground  upon  which  the  action  is  sought  to  be  sup- 
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ported  is  the  claim  that  the  surviving  member  of  a  partner- 
ship having  no  power  to  transfer  its  assets  in  trust  for  the 
benefit  of  creditors,  and  thereby  create  preferences  among 
them,  an  attempted  transfer  thereof  by  him  operates  as  a  legal 
fraud  upon  the  creditors  generally.  The  theory  upon  which 
this  contention  proceeds  is  the  claim  that  the  survivor  is  a 
trustee  of  the  firm  assets  for  the  purpose  of  converting  them 
into  money  and  paying  therewith  the  firm  debts,  and  that  in 
the  administration  of  this  duty  he  has  no  power  to  create  a 
trust  through  which  it  may  be  performed,  or  preferences 
among  the  creditors  to  be  paid.  The  plaintifis  occupy  the 
eery  anomalous  position  of  asserting  that  the  survivor  is  pow- 
erless to  create  preferences  because  he  holds  the  property  in 
trust,  but  that  his  attempt  to  do  so  not  only  destroys  the  trust, 
but  authorizes  a  single  creditor  to  step  in  and  take  the  whole 
property  in  satisfaction  of  his  debt,  to  the  exclusion  of  other 
firm  creditors.  This  view  seems  to  lead  to  a  logical  absurdity, 
and  cannot,  we  think,  be  maintained  upon  reason  or  authority. 
We  do  not  see  how  any  creditor,  in  the  absence  of  fraud,  has 
a  right  to  complain  of  the  disposition  which  an  insolvent 
debtor  makes  of  his  property.  Such  a  debtor  has  a  legal  right 
to  transfer  all  of  his  property  to  one  or  more  creditors,  pro- 
vided he  does  so  in  good  faith,  for  its  fair  value,  and  with  an 
honest  intent  to  pay  his  debts.  Such  a  right  is  incident  to 
the  ownership  of  property,  and  follows  the  legal  title  wherever 
that  goes,  unless  some  special  equity  in  favor  of  some  indi- 
vidual or  class  is  violated  thereby:  Ddby  v.  Ericsson,  45  N.  Y. 
786.  If  there  are  persons  who  have  such  special  rights,  they 
alone  have  a  standing  to  enforce  them,  and  they  cannot  be 
availed  of  by  third  persons  for  their  own  benefit. 

Upon  the  death  of  one  partner,  the  surviving  members  of  the 
firm  become  the  legal  owners  of  its  assets  by  virtue  of  their 
survivorship,  and  have  the  exclusive  right  to  sell,  mortgage, 
and  dispose  of  them,  in  the  performance  of  their  duty  in 
closing  up  the  affairs  of  the  partnership,  and  can  do  so  in  the 
manner  they  deem  best  for  the  interest  of  those  concerned. 
The  representatives  of  the  deceased  partner  have  no  legal 
interest  in  such  assets,  and  no  legal  right  to  interfere  in  their 
administration,  so  long  as  the  survivor  is  prosecuting  the 
business  of  closing  up  the  estate  and  applying  its  proceeds  in 
the  payment  of  firm  debts.  The  survivors  do  not  take  such 
assets  as  trustees,  but,  as  survivors,  hold  the  legal  title  sub- 
ject to  such  equitable  rights  as  the  repreecntatives  have  in  the 
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<iue  application  of  the  proceeds.  They  may,  therefore,  require 
the  application  of  the  assets  to  the  payment  of  partnership 
debts,  but  the  time,  manner,  and  mode  of  doing  so  are  a  part 
of  the  administration  of  the  estate,  which  is  under  the  exclusive 
control  of  the  survivors.  While  such  representatives  have  an 
equitable  interest  in  the  distribution  of  any  surplus  remaining 
after  the  payment  of  the  debts,  yet,  until  all  of  such  debts  are 
paid,  it  is  a  mere  contingency  which  may  or  may  not  even- 
tually ripen  into  a  legal  right.  The  rules  regulating  the  dis- 
tribution of  the  estates  of  deceased  persons  can  therefore  have 
no  application  in  the  control  of  the  affairs  of  an  insolvent  firm 
being  administered  by  surviving  partners.  It  was  said  by 
Lord  Westbury  in  Knox  v.  Gye,  L.  R.  5  Eng.  &  I.  App.  656, 
that  '*  the  surviving  partner  is  often  called  a  trustee,  but  the 
term  is  used  inaccurately;  he  is  not  a  trustee  either  expressly 
or  by  implication.  On  the  death  of  a  partner  the  law  confers 
on  his  representatives  certain  rights  as  against  the  surviving 
partner,  and  imposes  upon  the  latter  corresponding  obligations. 
The  surviving  partner  may  be  called,  so  far  as  these  obliga- 
tions extend,  a  trustee  for  the  deceased  partner,  but  when  the 
obligations  have  been  fulfilled,  or  are  discharged  or  terminated 
by  law,  the  supposed  trust  is  at  an  end." 

It  is  well  settled  by  authority,  in  this  state,  that  partners 
may  lawfully  make  general  assignment  of  their  partnership 
property  for  the  payment  of  firm  debts,  and  may,  in  such 
assignment,  make  such  preferences  as  they  deem  just  and 
proper;  and  we  can  see  no  reason  why  the  death  of  one  of  the 
firm  should  deprive  the  survivor,  upon  whom  is  devolved  the 
exclusive  management  of  the  firm  assets,  of  the  right  to  make 
a  similar  disposition  of  the  assets.  The  reason  which  pre- 
cludes one  member  of  a  firm  from  making  a  general  assign- 
ment for  the  benefit  of  creditors,  without  the  consent  of  his 
partner,  has  no  application  to  such  a  case. 

It  is  not  within  the  contemplation  of  the  contract  of  part- 
tiership  that  an  agency  is  thereby  created  which,  during  its 
continuance,  authorizes  one  partner  to  destroy  or  annul  it, 
and  ho  cannot,  therefore,  make  a  disposition  of  firm  property 
wliich  has  that  effect:  Havens  v.  Hussey^  5  Paige,  30.  But  in 
the  event  of  a  dissolution  of  the  firm,  effected  by  the  death  of 
one  of  its  members,  the  winding  up  of  the  business  of  the 
firm  is  the  precise  result  which  is  contemplated  by  the  agree- 
ment, for  it  is  provided  by  law  that  the  survivors  shall  pro- 
ceed to  close  up  the  partnership  business.     If  the  assets  in 
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such  case  are  insufficient  to  pay  the  firm  debts  in  full,  it  is 
just  and  proper  for  the  survivors  to  distribute  them  in  accord- 
ance with  the  principles  of  justice  and  equity,  and  pay  one 
-creditor  in  preference  to  another,  if  they  deem  that  equitable. 
It  was  never  in  the  contemplation  of  the  contract  of  part- 
nership that  strangers,  as  the  representatives  of  a  deceased 
partner  are,  should  have  a  voice  in  the  determination  of  ques- 
tions relating  to  the  distribution  of  the  firm  assets  among  its 
creditors.  They  have  the  right  to  require  them  to  be  applied 
upon  the  firm  debts;  but  if  they  are  insufficient  to  pay  such 
debts  in  full,  they  have  no  interest  in  the  question  whether  the 
deficiency  shall  be  payable  to  one  creditor  rather  than  another. 
It  has  been  repeatedly  adjudged  in  our  courts  that  the  assent  of 
the  representatives  of  a  deceased  partner  to  the  transfer  of  firm 
property  by  the  survivors  is  unnecessary,  and  that  the  assignee 
takes  the  legal  title  regardless  of  the  dissent  of  such  repre- 
sentatives: Dahy  v.  Ericsson,  supra;  Sweet  v.  Taylor,  86  Hun, 
256;  Nehrboss  v.  Bliss,  88  N.  Y.  600.  No  reason  is  seen  why 
such  survivors  are  not  equally  entitled  to  transfer  such  prop- 
erty by  general  assignment  without  the  assent  of  such  repre- 
sentatives as  to  do  so  by  assignments  to  individual  creditors 
in  payment  of  debts.  The  same  result  is  brought  about  in 
either  event.  If  by  direct  transfers  of  property  to  a  part  of 
the  creditors,  they  can  provide  for  the  payment  of  the  debts 
of  such  creditors  to  the  exclusion  of  others,  it  is  difficult  to 
sec  why  they  do  not  have  authority  to  accomplish  the  same 
result  through  the  medium  of  a  general  assignment.  While 
we  regard  the  conclusions  reached  as  well  founded  in  princi- 
ple, we  also  think  they  are  in  accord  with  the  most  approved 
authorities.  In  Egberts  v.  Wood,  3  Paige,  517,  24  Am.  Dec.  236, 
the  chancellor  held  that  "the  legal  interest  in  all  the  assigned 
property  was  in  the  surviving  partners,  and  at  law  they  alone 
Were  chargeable  with  all  the  debts  of  the  firm;  they  had, 
therefore,  the  right,  without  the  consent  or  concurrence  of  the 
representatives  of  the  deceased  partners,  to  appropriate  this 
property  for  the  payment  of  the  debts  of  the  firm  in  such 
manner  and  by  giving  such  preferences  as  they  might  think 
proper.  The  decedent  has  no  interest  in  the  question  as  to 
what  debts  shall  be  paid  first,  in  case  the  partnership  effects 
are  insufficient  to  pay  the  debts."  In  Hutchinson  v.  Smith,  7 
Paige,  26,  it  was  held  that  a  general  assignment  by  a  sur- 
viving partner,  for  the  payment  of  firm  debts,  making 
preferences,  previous  to  the  Revised  Statutes  regulating  the 
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distribution  of  the  estates  of  deceased  persons,  if  made  with 
the  assent  of  the  representatives  of  the  deceased  partners, 
was  valid,  and  could  not  be  successfully  assailed  by  the  firm 
creditors. 

As  we  have  before  seen,  if  the  firm  is  insolvent,  neither  the 
assent  of  the  representatives  nor  the  statute  regulating  the 
distribution  of  a  deceased  person's  estate  can  legally  afiect 
the  power  of  a  survivor  to  make  such  assignment.  In 
LoeschigJc  v.  Hatfield,  5  Robt.  26,  it  was  held  that  a  surviving 
partner  could  transfer  the  whole  assets  of  the  firm  to  a  firm 
creditor  in  payment  of  his  debt  without  the  assent  of  the 
representatives  of  the  deceased  partner,  provided  it  was  done 
in  good  faith,  and  that  such  transfer  could  not,  in  the  absence 
of  fraud,  be  disturbed  by  other  creditors  of  the  firm.  This 
decision  was  affirmed  by  the  commission  of  appeals  in  51 
New  York,  660,  and  that  decision  was  followed  by  this  court 
in  Cushman  v.  Addisoji,  52  N.  Y.  628. 

In  Ilaynes  v.  Brooks,  42  Hun,  528,  the  general  term  of  the 
first  department  held  that  an  assignment  of  the  firm  property 
in  trust  for  the  benefit  of  firm  creditors  by  the  survivor^ 
making  preferences,  was  a  valid  disposition  of  such  property, 
although  the  representatives  of  the  deceased  partner  did  not 
assent  to  the  assignment.  This  decision  very  much  impaired, 
if  it  did  not  overthrow,  the  previous  decision  of  the  same  court 
in  Nelson  v.  Tenncy,  36  Hun,  327.  We  may  also  refer  to  the 
case  of  Beste  v.  Burger,  17  Abb.  N.  C.  162,  as  supporting  the 
general  principles  above  laid  down.  A  quite  conclusive  au- 
thority upon  the  question  discussed  is  found  in  Emerson  v. 
Sealer,  118  U.  S.  3.  It  is  there  held  that  a  sole  surviving 
partner  who  is  himself  insolvent  may  make  a  general  assign- 
ment of  all  the  firm's  assets  for  the  benefit  of  all  joint  creditors, 
with  preferences  to  some  of  them,  and  that  the  representatives 
of  a  deceased  partner  have  no  right  to  interfere  or  prevent  such 
a  disposition  of  the  firm  property.  We  quite  approve  of  the 
reasoning  of  the  learned  justice  who  wrote  in  that  case,  and 
consider  it  conclusive  upon  the  questions  involved  here.  The 
other  questions  raised  in  the  case  are  unimportant,  and  do  not 
require  special  notice. 

The  judgment  of  the  general  term  should  be  aflQrmed. 

Judgment  affirmed. 

Surviving  Partnebs,  Rights  or,  Genkballt:  See  the  extended  note  to 
Sltidda  V.  Fuller,  G5  Am.  Dec  293 
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KiOHTs  OP  Personal  Representatives  of  Deceased  Partner:  See  Shields 
V.  Fuller,  65  Am.  Dec.  293,  and  the  extended  note  thereto;  Childa  v.  Hyde,  77 
Id.  113,  and  note;  Smith  v.  Walker,  99  Id.  415. 

Assignment  by  Surviving  Partner  for  Benefit  of  Creditors:  See 
note  to  ShUlda  v.  FuUer,  65  Am.  Dec.  302;  Salsbury  v.  ElUaon,  49  Am.  Rep. 
347. 
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[109  New  Tobk,  889.] 

CJonstitutional  Guaranty  "that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  ■without  due  process  of  law  "  entitles  every  person 
to  follow  and  adopt  such  lawful  industrial  pursuit,  not  injurious  to  the 
community,  as  he  may  see  fit.  The  term  "  liberty,"  as  used  in  the  con- 
stitution, is  not  dwarfed  into  mere  freedom  from  physical  restraint,  but 
includes  the  right  of  man  to  be  free  iu  the  enjoyment  of  his  faculties,  sub- 
ject only  to  such  restraints  as  are  necessary  for  the  common  welfare. 

"Liberty  "  Means  the  right  not  only  of  freedom  from  servitude,  imprison- 
ment, or  restraint,  but  the  right  of  one  to  use  his  faculties  in  all  lawful 
ways,  to  live  and  work  where  he  will,  to  earn  his  livelihood  in  any  law- 
ful calling,  and  to  pursue  any  lawful  trade  or  avocation. 

Constitutional  Law.  —  Statute  Prohibiting  Any  Person  Who  sells,  ex- 
changes, or  disposes  of  any  article  of  food  from  offering  to  give  or  giving 
some  other  article  as  a  gift,  prize,  premium,  or  reward  to  the  purchaser 
infringes  upon  the  liberty  of  the  seller,  and  is  unconstitutional  and  void. 
It  cannot  be  sustained  as  a  lawful  exercise  of  the  police  power  of  the 
state. 

Legislature  cannot  so  Determine  What  is  a  Proper  Exercise  of  the 
Police  Power  of  the  state  that  the  determination  will  not  be  subject  to 
scrutiny  and  revision  by  the  courts.  While  it  is  generally  for  the  legis- 
lature to  decide  what  laws  and  regulations  are  needed  to  protect  the 
public  health,  and  serve  the  public  comfort  and  safety,  the  courts  must 
be  able  to  see,  upon  the  perusal  of  an  enactment,  that  there  is  some  fair, 
just,  and  reasonable  connection  between  it  and  the  ends  above  men- 
tioned. Unless  such  relation  exists,  the  enactment  cannot  be  upheld  as 
an  exercise  of  the  police  power. 

Prosecution  and  conviction  for  misdemeanor  in  violating 
section  335  a  of  the  penal  code  of  New  York. 

Hamilton  Harris,  H.  E.  Knox,  J.  F.  Montignanij  and  R.  O. 
Scherer,  for  the  appellant. 

Franklin  M.  Danaher,  for  the  respondent. 

Peckham,  J.  In  1887,  the  legislature  of  this  state  enacted 
chapter  691,  which  is  entitled  "An  act  to  amend  the  penal 
code,  by  adding  an  additional  section  thereto,  to  be  known  as 
section  335  a."     That  section  reads  as  follows:  — 

"Sec.  335  a.     No  person  shall  sell,  exchange,  or  dispose  of 
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any  article  of  food,  or  oflfer  or  attempt  to  do  bo,  upon  any  rep- 
resentation, advertisement,  notice,  or  inducement  that  any- 
thing other  than  what  is  specifically  stated  to  be  the  subject 
of  the  sale  or  exchange  is  or  is  to  be  delivered  or  received, 
or  in  any  way  connected  with  or  a  part  of  the  transaction  as 
a  gift,  prize,  premium,  or  reward  to  the  purchaser.  Any  per- 
son violating  any  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  in  addition  thereto, 
shall  be  liable  to  a  penalty  of  twenty-five  dollars,  to  be  recov- 
ered, with  costs,  by  any  person  suing  therefor  in  his  own 
name." 

The  section  is  placed  as  the  last  one  in  chapter  8  of  the 
penal  code,  which  is  entitled  "Lotteries,"  and  the  chapter  is 
devoted  to  enactments  defining  and  relating  to  lotteries. 

On  the  seventh  day  of  October,  1887,  a  purchaser  of  two 
pounds  of  cofi*ee  from  defendant  on  the  sixth  day  of  October, 
1887,  at  the  salesroom  of  the  Great  Atlantic  and  Pacific  Tea 
Company,  No.  11  North  Pearl  Street,  in  the  city  of  Albany, 
made  aflSdavit  before  a  police  justice  of  the  city  that  the  de- 
fendant "  did,  on  the  6th  of  October,  sell,  etc.,  two  pounds  of 
cofiee  upon  a  representation  that  a  thing  other  than  what  was 
specifically  stated  to  be  the  subject  of  the  sale,  to  wit, 
crockery  and  glassware,  was  to  be  given  and  received,  and  in 
that  way  connected  with  and  made  part  of  the  transaction  as 
a  gift  or  prize  to  the  purchaser,  and  in  that  way  defendant 
did  sell  the  cofiee  upon  such  representation,  and  did  deliver  as 
a  gift,"  etc.,  a  teacup  and  saucer  to  the  purchaser  of  the  cofiee, 
who  received  it  as  part  of  the  transaction  of  the  sale  of  the 
cofiee. 

Upon  such  affidavit  the  justice  issued  his  warrant,  and  the 
defendant  was  arrested  and  brought  before  him.  He  then 
waived  an  examination,  arid  gave  bail  to  the  special  sessions, 
where  he  was  subsequently  tried  and  convicted  of  the  ofienso 
above  charged.  The  defendant  was  sentenced  to  pay  a  fine  of 
ten  dollars,  or  be  imprisoned  for  ten  days. 

This  conviction  was  afiirmed  at  the  general  term  of  the  su- 
preme court,  and  from  the  judgment  of  affirmance  the  defend- 
ant appeals  to  this  court.  A  reference  to  the  testimony  on  the 
trial  discloses  the  fact  that  the  witness  did  not  buy  the  cofiee 
for  his  own  use,  but  in  order  to  make  a  case  against  the  tea 
companies;  hence  the  certainty  observable  in  the  testimony  of 
the  witness  as  to  the  inducements  which  operated  upon  his 
mind  and  led  him  to  purchase  the  cofiee.     The  witness  said  iu 
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his  evidence  that  he  knew  defendant,  and  that  he  was  a  clerk 
at  premises  No.  11  North  Pearl  Street,  in  the  city  of  Albany, 
which  were  used  and  occupied  as  a  tea-store,  and  that  on  Oc- 
tober 6th  the  witness  purchased  of  defendant  at  that  place, 
and  defendant  sold  him,  two  pounds  of  coffee  "  upon  a  repre- 
sentation, advertisement,  notice,  and  inducemetit  that  a  thing 
other  than  the  said  coffee,  which  was  specifically  stated  to  be 
the  subject  of  said  sale  and  exchange,  to  wit,  one  decorated 
cup  and  saucer,  was  to  be  given,  presented,  delivered,  and  re- 
ceived, and  in  that  way  connected  with  and  made  part  of  the 
transaction  of  the  purchase  and  sale  of  the  coffee,  as  a  gift, 
prize,  premium,  and  reward  to  me,"  and  upon  such  represen- 
tation he  purchased  and  received  the  coffee  and  the  cup  and 
«aucer.  He  further  said  he  would  not  have  purchased  the 
coffee  but  for  the  inducement  of  the  present;  that  it  was 
stated  to  him  if  he  purchased  but  one  pound  of  coffee  he  got 
a  check,  and  when  he  purchased  two  pounds  he  got  two  checks, 
which  entitled  him  to  a  present,  and  he  would  have  bought 
but  one  pound  if  he  could  have  got  a  present  with  one.  It 
also  appeared  that  the  articles  which  formed  the  inducement 
for  the  purchase  were  lying  in  full  view  of  the  purchaser  on  a 
counter,  and  his  choice  of  anything  on  the  counter  was  given 
him,  provided  he  purchased  as  much  as  two  pounds  of  coffee; 
that  being  the  sole  consideration  upon  which  his  right  of  choice 
depended.  The  witness  further  testified  that  there  were  two 
signs  in  front  of  the  store;  one  was  a  business  sign,  reading 
"  Great  Atlantic  and  Pacific  Tea  Company,"  the  other  "  try 
our  eight  o'clock  breakfast  coffee;  checks  given  away  with 
this  coffee."  This  was  substantially  the  testimony,  and  it  was 
uncontradicted.  Upon  these  facts  the  courts  below  have  pro- 
nounced the  defendant  guilty  of  a  violation  of  the  above- 
mentioned  act,  and  it  has  been  held  a  valid  exercise  of 
legislative  power. 

The  act  is  attacked  by  the  counsel  for  defendant  as  uncon- 
stitutional upon  a  number  of  grounds.  In  considering  consti- 
tutional questions,  certain  rules  have  been  laid  down  by  courts 
in  relation  to  the  exercise  of  their  conceded  power  to  declare 
void,  as  being  in  violation  of  the  constitution,  enactments  of 
the  legislature  which  have  been  passed  with  all  due  and  proper 
formalities.  It  has  been  frequently  held,  and  is  acknowledged 
by  all  courts  as  the  undoubted  and  true  rule,  that  a  statutory 
enactment  will  not  be  declared  unconstitutional,  and  therefore 
void,  unless  a  clear  and  substantial  conflict  exists  between  it 
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and  the  constitution.  It  has  been  further  held  that  every- 
presumption  is  in  favor  of  the  constitutionality  of  legislative^ 
acts;  that  the  case  must  be  practically  free  from  doubt  before^ 
an  act  of  the  legislature  should  be  declared  unconstitutional; 
that  as  to  our  state  constitution,  the  question  whether  a  stat- 
ute is  a  valid  exercise  of  legislative  power  is  to  be  determined 
solely  by  reference  to  constitutional  restraints  and  prohibi- 
tions; that  it  may  not  be  declared  void  because  a  court  may 
deem  it  opposed  to  natural  justice  and  equity;  that  all  prop- 
erty is  held  subject  to  the  general  police  power  of  the  state  to 
so  regulate  and  control  its  use,  in  a  proper  case,  as  to  secure 
the  general  safety  and  the  public  welfare.  These  principles 
have  been  frequently  asserted  in  our  courts,  and  are  so  famil- 
iar that  a  reference  to  particular  authorities  is  not  thought 
needful.  They  are  good  and  healthful  rules,  and  should  be 
followed  by  all  courts. 

At  the  same  time  it  must  be  remembered  that  the  constitu- 
tion is  the  supreme  law  of  the  land,  and  that  when  an  act  of 
the  legislature  properly  comes  before  the  court  to  be  compared 
by  it  with  the  fundamental  law,  it  is  the  duty  of  the  court  ta 
declare  the  invalidity  of  the  act,  if  it  violate  any  provision  of 
that  law. 

The  defendant  here  appeals  for  his  protection  to  the  clause^^ 
among  others,  in  the  constitution,  which  provides  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law.  The  meaning  of  this  provision  in  our  state 
constitution  has  frequently  been  the  subject  of  judicial  inves- 
tigation, and  this  court  has  had  occasion  very  recently  to 
discuss  it  in  quite  a  number  of  cases,  and  a  further  elabora- 
tion is  not  needed. 

The  following  propositions  are  firmly  established  and  recog- 
nized: A  person  living  under  our  constitution  has  the  right  to 
adopt  and  follow  such  lawful  industrial  pursuit,  not  injurious 
to  tiie  community,  as  he  may  see  fit.  The  term  "  liberty,"  as 
used  in  the  constitution,  is  not  dwarfed  into  mere  freedom 
from  physical  restraint  of  the  person  of  the  citizen,  as  by  in- 
carceration, but  is  deemed  to  embrace  the  right  of  man  to  be 
free  in  the  enjoyment  of  the  faculties  with  which  he  has  been 
endowed  by  his  Creator,  subject  only  to  such  restraints  as  are 
necessary  for  the  common  welfare.  Liberty,  in  its  broad 
sense,  as  understood  in  this  country,  means  the  right  not  only 
of  freedom  from  servitude,  imprisonment,  or  restraint,  but  the- 
right  of  one  to  use  his  faculties  in  all  lawful  ways,  to  live  and 
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-work  where  he  will,  to  earn  his  livelihood  in  any  lawful  call- 
ing, and  to  pursue  any  lawful  trade  or  avocation.  These  priu- 
ciples  are  contained  and  stated  in  the  above  language  in 
various  cases,  among  which  are  Live  Stock  Association  v.  Cres- 
cent City  etc.  Co.,  1  Abb.  388,  398;  Slaughter  House  Cases,  16 
Wall.  36,  106;  Matter  of  Jacobs,  98  N.  Y.  98;  50  Am.  Rep. 
636;  Bertholf  v.  O'Reilly,  74  N.  Y.  509;  30  Am.  Rep.  323; 
People  V.  Afarx,  99  N.  Y.  377;  52  Am.  Rep.  34. 

It  is  quite  clear  that  some  or  all  of  these  fundamental  and  val- 
uable rights  are  invaded,  weakened,  limited,  or  destroyed  by  the 
legislation  under  consideration.  It  is  evidently  of  that  kind 
which  has  been  so  frequent  of  late, — a  kind  which  is  meant 
to  protect  some  class  in  the  community  against  the  fair,  free, 
and  full  competition  of  some  other  class,  the  members  of  the 
former  class  thinking  it  impossible  to  hold  their  own  against 
such  competition,  and  therefore  flying  to  the  legislature  to  se- 
cure some  enactment  which  shall  operate  favorably  to  them 
or  unfavorably  to  their  competitors  in  the  commercial,  agri- 
cultural, manufacturing,  or  producing  fields.  By  the  provis- 
ions of  this  act  a  man  owning  articles  of  food  which  he  wishes 
to  sell  or  dispose  of  is  limited  in  his  powers  of  sale  or  dis- 
position. A  liberty  to  adopt  or  follow  for  a  livelihood  a  law- 
ful industrial  pursuit,  and  in  a  manner  not  injurious  to  the 
community,  is  certainly  infringed  upon,  limited,  perhaps  weak- 
ened or  destroyed,  by  such  legislation.  It  is* certainly  lawful  to 
sell  (as  in  this  instance)  coflfee.  It  is  an  article  of  food,  and 
is  now  almost  one  of  the  necessaries  of  life  to  a  large  number 
of  people.  A  person  engaged  as  a  retailer  of  coffee  might  very 
well  think  that  he  could  greatly  enlarge  the  amount  of  his  trade 
by  doing  precisely  what  was  done  by  the  defendant  in  this  case, 
and  that  while  his  profit?  on  the  same  amount  of  coffee  sold 
would  be  smaller  than  if  1  le  gave  no  present,  yet  by  the  growth 
of  his  trade  his  income  at  the  end  of  the  year  would  be  more 
than  by  the  old  method.  This  statute,  if  valid,  steps  in  to 
prevent  his  adopting  such  a  course  to  procure  trade,  and  from 
it  to  secure  an  income  and  livelihood  for  himself  and  family. 
He  is  thus  restrained  in  the  free  enjoyment  of  his  faculties, 
which  he  ought  to  have  the  right  and  liberty  to  use  in  the  way 
of  creating  or  adopting  plans  for  the  increase  and  growth  of 
his  trade,  business,  or  occupation,  unless  such  restraint  is 
necessary  for  the  common  welfare.  This  law  interferes  with 
the  free  sale  of  food;  for  the  condition  is  imposed  that  no  one 
-fihall  sell  food,  and  at  the  same  time,  and  as  part  of  the  trans- 


470  People  v.  Gillson.  [New  York^ 

action,  give  away  any  other  thing.  It  is  not  material  if  by^ 
reason  of  the  prohibition  the  owner's  sales  of  food  are  greatly 
cut  down  and  his  ability  to  support  his  family  thereby  per- 
haps largely  decreased.  If  the  law  is  valid,  the  fact  of  its 
existence  is  a  complete  answer  to  the  complaints  of  the  owner 
of  food  that  his  liberty  to  sell  his  property  and  his  chance  to 
make  a  livelihood  are  very  greatly  impaired. 

It  cannot  be  truthfully  maintained  that  this  legislation  does 
not  seriously  infringe  upon  the  liberty  of  the  owner  or  dealer 
in  food  products  to  pursue  a  lawful  calling  in  a  proper  manner, 
or  that  it  does  not,  to  some  extent  at  least,  deprive  a  person  of 
his  property  by  curtailing  his  power  of  sale,  and  unless  this 
infringement  and  deprivation  are  reasonably  necessary  for  the 
common  welfare,  or  may  be  said  to  fairly  tend  in  that  direc- 
tion or  to  that  result,  the  legislation  is  invalid  as  plainly  vio- 
lative of  the  constitutional  provision  under  discussion. 

This  brings  us  to  the  consideration  of  the  question  whether 
the  act  is  valid  as  a  proper  exercise  of  what  is,  by  way  of" 
classification,  called  the  police  power  of  the  state.  That  power 
has  never  yet  been  fully  described  nor  its  extent  plainly  lim- 
ited further,  at  least,  than  this;  it  is  not  above  the  constitu- 
tion, but  it  is  bounded  by  its  provisions;  and  if  any  liberty 
or  franchise  is  expressly  protected  by  any  constitutional  pro- 
vision, it  cannot  be  destroyed  by  any  valid  exercise  by  the 
legislature  or  the  executive  of  the  police  power.  The  extent 
of  this  power  has  been  the  subject  of  discussion  in  this  court, 
and  in  the  recent  and  most  important  case  of  In  re  Jacobs,  98 
N.  Y.  107,  50  Am.  Rep.  636,  the  question  was  examined  and 
most  exhaustively  reviewed  by  Earl,  J.,  in  his  opinion.  To 
reopen  the  subject  now  would  be  useless,  and  I  refer  to  that 
case  as  authority  for  the  statement  that  the  legislature  cannot, 
without  reason,  and  arbitrarily,  infrii  ge  upon  the  liberty  or  the 
property  rights  of  any  person  within  the  protection  of  the  con- 
stitution of  this  state;  and  that  if  tiie  legislature  shall  deter- 
mine what  is  a  proper  exercise  of  its  police  power,  its  decision 
is  subject  to  the  scrutiny  of  the  courts.  The  subject  was  again 
reviewed  in  People  v.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34, 
in  an  opinion  written  by  Rapallo,  J.,  and  concurred  in  by  tha 
whole  court. 

In  In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636,  this  court 
held  the  tenement-house  cigar  act  (so  called)  unconstitu- 
tional, and  in  People  v.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34, 
the  section  of  the  act  relating  to  the  manufacture  and  salft 
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of  oleomargarine,  which  absolutely  prohibited  its  manufac- 
ture and  sale,  was  also  held  unconstitutional,  inasmuch  as 
it  prohibited  an  important  branch  of  industry  not  injurious 
to  the  community,  and  not  fraudulently  conducted,  solely  for 
the  reason  that  it  competed  with  another  branch.  Under  an 
exercise  of  the  police  power,  the  enactment  must  have  refer- 
ence to  the  comfort,  the  safety,  or  the  welfare  of  society,  and 
it  must  not  be  in  conflict  with  the  constitution.  The  law  will 
not  allow  the  rights  of  property  to  be  invaded  under  the  guise 
of  a  police  regulation  for  the  protection  of  health,  when  it  is 
manifest  such  is  not  the  object  and  purpose  of  the  regulation: 
See  Austin  v.  Murray,  16  Pick.  121, 126;  Commonwealth  v.  Alger, 
7  Cush.  53,  84,  cited  with  approval  in  In  re  Jacobs,  98  N.  Y.  98, 
50  Am.  Rep.  636.  As  is  also  said  in  the  last  case,  it  is  gener- 
ally for  the  legislature  to  determine  what  laws  and  regulations 
are  needed  to  protect  the  public  health  and  serve  the  public 
comfort  and  safety,  and  if  its  measures  are  calculated,  in- 
tended, convenient,  or  appropriate  to  accomplish  such  ends, 
the  exercise  of  its  discretion  is  not  the  subject  of  judicial 
review.  But  those  measures  must  have  some  relation  to  these 
ends.  Courts  must  be  able  to  see,  upon  a  perusal  of  the  en- 
actment, that  there  is  some  fair,  just,  and  reasonable  connec- 
tion between  it  and  the  ends  above  mentioned.  Unless  such 
relation  exist,  the  enactment  cannot  be  upheld  as  an  exercise 
of  the  police  power. 

The  learned  counsel  for  the  people  claims  that  the  act  is  a 
valid  exercise  of  the  police  power,  in  furtherance  of  the  policy 
of  the  state  to  prohibit  the  setting  up  of  lotteries  and  the  sale 
of  lottery  tickets.  A  careful  reading  of  the  statute  fails  to 
show  any  such  purpose.  It  prohibits  the  seller  of  food  from 
giving  away  any  other  thing  as  part  of  the  transaction  of  sale, 
and  as  an  inducement  leading  to  it.  It  says  nothing  as  to 
any  lottery,  and  does  not  confine  its  prohibition  to  the  giving 
away  or  distribution  of  any  other  article  of  property  by  virtue 
of  any  scheme  founded  upon  chance.  The  act,  in  effect,  ab- 
solutely prohibits  the  giving  away  of  any  other  thing  with  the 
food  sold  and  as  part  of  the  transaction  of  sale,  wholly  regard- 
less of  the  means  used  to  effect  the  giving  away  or  delivery  of 
such  other  article. 

The  proof  in  this  case  shows  there  was  no  lottery  or  pre- 
tense of  lottery  in  the  transaction  upon  which  the  defendant 
was  convicted  of  a  violation  of  the  act.  There  was  not  the 
Blightest  element  of  chance  in  the  case.     A  counter  had  upon 
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it  various  articles  of  crockery,  all  of  which  were  in  full  view 
of  the  purchaser  at  the  time  he  purchased  the  coffee  in  ques- 
tion. He  was  told  that  he  could  have  any  of  those  articles  on 
that  counter,  to  be  picked  out  by  himself,  if  he  purchased  two 
pounds  of  the  coffee  mentioned.  To  call  such  a  transaction  a 
lottery,  or  the  checks  given  with  the  coffee  a  sale  of  lottery 
tickets,  is  to  wholly  ignore  the  true  nature  and  character  of  a 
lottery,  and  also  of  this  transaction.  In  this  scheme  the  pur- 
chaser not  only  gets  what  he  pays  for,  but  by  the  very  terms 
of  the  contract  he  has  no  chance  to  obtain  anything  more.  In 
the  purchase  of  two  pounds  of  coffee  he  purchases  the  right  to 
choose  a  certain  article  of  crockery  from  a  counter  in  full 
view,  and  he  gets  no  chance  to  obtain  anything  else.  In  all 
cases  cited  by  the  counsel  in  his  very  elaborate  and  painstak- 
ing brief,  not  one  case  is  found  where  it  has  been  held  that  a 
lottery,  or  anything  in  the  nature  of  a  lottery,  existed,  unless 
there  was  added  to  the  right  to  obtain  some  kind  of  property, 
in  any  event,  the  chance,  near  or  remote,  of  getting  something 
in  addition  to  it,  of  more  or  less  value,  as  the  case  might  be. 
Here  there  is  no  chance,  and  consequently  nothing  in  the 
nature  of  a  lottery,  and  the  act  cannot  be  upheld  on  the  theory 
mentioned. 

It  is  further  argued,  however,  that  the  act  is  valid  as  a  health 
law,  —  a  regulation  of  trade  in  food,  and  to  prevent  dealing  in 
impure,  unwholesome,  and  adulterated  food.  The  same  prin- 
ciples apply  her3  as  have  already  been  stated,  i.  e.,  there  must 
be  some  fair  and  reasonable  relation  of  means  to  end  which 
courts  can  see  and  admit  the  force  of.  We  think  it  clear  there 
is  no  such  relation  here.  We  think  the  act  has  not  the  slight- 
est tendency  to  accomplish  the  alleged  purpose. 

The  legislature  has  undoubted  power  to  prohibit  the  adul- 
teration of  food,  and  it  has  already  exercised  it  by  the  passage 
of  section  407  of  the  penal  code,  and  other  laws  upon  the  same 
general  subject.  The  reasoning  of  counsel  for  the  people  is 
based  upon  the  theory  that  no  one  will  sell,  as  a  matter  of  per- 
manent business,  an  article  at  a  price  below  what  it  costs  him 
to  procure  it;  and  if  he  sell  his  coffee  (in  this  instance)  as  low 
as  the  price  thereof  with  other  dealers,  when  he  adds  a  gift  at 
the  time  of  the  sale,  he  thereby  reduces  his  profits  below  that 
of  his  competitor,  and  in  order  to  prevent  such  a  loss  he  will 
necessarily  and  inevitably  sell  an  inferior  or  adulterated  arti- 
cle. We  think  the  reasoning  is  not  sound.  As  has  been  be- 
fore remarked,  the  inducement  to  purchase  by  reason  of  the 
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gift  may  be  so  great  that  the  sales  are  enormously  increased, 
and  the  net  profits  at  the  end  of  the  year  may  be  greatly  in 
excess  of  those  of  a  dealer  who  makes  no  gifts  and  sells  a  cor- 
respondingly less  amount  of  the  food.  It  may  simply  be  the 
old  story  of  a  small  profit  on  large  sales,  instead  of  a  large 
profit  on  small  sales. 

There  is  no  allegation  here  nor  any  proof  that  the  coffee 
•pold  was  in  fact  an  adulterated  article.  There  are  statutes 
now  existing  which  would  reach  that  difficulty,  and  it  can, 
therefore,  the  more  readily  be  seen  that,  in  truth,  the  object 
and  purpose  of  this  act  were  not  to  prevent  the  adulteration 
of  food,  but  that  in  reality  it  was  passed  for  the  purpose  ot 
protecting  those  dealers  in  food  articles  who  preferred  not 
to  engage  in  this  kind  of  business  in  connection  therewith, 
and  who,  therefore,  desired  to  prevent  any  one  else  from  en- 
gaging in  it. 

I  lay  no  stress  whatever  upon  the  argument  that  this  kind 
of  transaction  naturally  induces  people  to  purchase  more  than 
they  want  of  any  article  of  food  in  order  to  get  the  other  arti- 
cle with  it  which  comes  to  them  in  the  shape  of  a  gift,  and 
thus  the  poorer  people  are  led  to  extravagance  in  outlay. 
It  may  be  remarked  that,  in  purchasing  articles  of  food,  even 
if  one  purchase  more  than  is  then  absolutely  necessary,  the 
food  need  not  be,  and  in  all  probability  is  not,  wasted.  But 
aside  from  that,  the  argument  is  directed  to  that  class  of 
sumptuary  legislation  which,  while  good  enough  in  some 
phases,  is,  when  carried  to  minute  details,  simply  unauthor- 
ized and  illegal. 

The  right  to  legislate  upon  the  subject  of  intoxicating 
liquors  is  acknowledged  by  every  one,  and  is  founded  upon 
the  fact  that  their  use  in  excessive  quantities  leads,  in  largo 
masses  of  cases,  to  crime,  poverty,  and  enormous  suffering, 
and  bears  most  harmfully  upon  the  sura  of  the  happiness  of 
the  human  race.  So  in  regard  to  lotteries  in  general.  A  wide- 
spread custom  of  indulgence  in  the  purchase  of  tickets  leads, 
among  the  poorer  classes  certainly,  and  also  among  others,  to 
habits  of  recklessness,  waste,  and  idleness;  it  cultivates  a 
gambling  spirit,  and  tends  to  a  hatred  of  honest  labor,  and  to 
a  desire  to  obtain  I'iches  or  money  without  the  necessary  ex- 
penditure of  industrious  energy.  Many  other  instances  could 
be  given  where  the  interference  of  the  legislature  with  the  per- 
€onal  liberty  of  the  citizen  would  be  at  once  regarded  as  proper, 
or  at  least  legal,  under  the  exercise  of  the  police  power.     But 
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there  is  a  limit  to  such  interference  in  ray  judgment,  and  ther& 
does  come  a  time  when  the  constitutional  provision,  so  often 
herein  quoted,  steps  in  to  protect  the  citizen. 

As  an  act  in  furtherance  of  the  public  health  or  morals,, 
no  one  at  this  period  of  the  history  of  man  would,  I  think,, 
regard  it  as  legal  to  enact  in  this  state  (changing  the  verbiage- 
to  suit  the  altered  condition  of  the  race  in  this  country)  that 
no  man  or  woman  under  the  rank  specified  in  the  law  should 
thereafter  wear  fur  on  his  or  her  clothes,  or  that  no  knight 
under  the  degree  of  a  lord  should  wear  shoes  or  boots  having 
pikes  in  them  more  than  two  inches  long.  A  British  Parlia- 
ment enacted  such  measures  to  prevent,  as  was  alleged,  undue 
expenditures,  and  for  the  preservation  of  the  morals  of  the 
people:  See  11  Edw.  III.,  c.  1,  A.  D.  1337,  and  3  Edw.  IV.,  c. 
5,  A.  D.  1463.  Numberless  statutes  of  a  similar  nature  have 
been  passed  both  in  England  and  in  this  country,  and  it  is 
generally  admitted  that  some  of  the  best  legislation  of  both 
countries  has  been  found  in  the  repeal  of  laws  enacted  by 
former  Parliaments  and  legislatures. 

It  seems  to  me  that  to  uphold  the  act  in  question  upon  the 
assumption  that  it  tends  to  prevent  people  from  buying  more 
food  than  they  may  want,  and  hence  tends  to  prevent  waste- 
fulness or  lack  of  proper  thrift  among  the  poorer  classes,  is  a 
radically  vicious  and  erroneous  assumption,  and  is  to  take 
a  long  step  backwards,  and  to  favor  that  class  of  paternal 
legislation  which,  when  carried  to  this  extent,  interferes  with 
the  proper  liberty  of  the  citizen,  and  violates  the  constitu- 
tional provision  referred  to.  Equally  unfounded,  and  for 
practically  the  same  reasons,  is  the  assumption  that  the  law 
is  valid  as  a  law  regulating  trade,  and  for  the  prevention  of 
fraud  and  deception.  It  has  no  tendency  to  prevent  either^ 
and  its  regulation  of  trade  is  a  mere  arbitrary,  unreasonable, 
and  illegal  interference  with  the  liberty  of  the  citizen  in  his 
pursuit  of  a  livelihood  by  engaging  in  a  perfectly  valid  busi- 
ness, conducted  in  a  perfectly  proper  maimer.  That  a  man 
engaged  in  trade  will  not,  for  any  length  of  time,  continue  ta 
sell  an  article  below  what  it  costs  him  to  procure  it  is  a  safe 
assumption,  while  it  is  equally  safe  to  say  that  he  may  do  so- 
for  a  time,  long  enough  to  enable  him  to  introduce  his  arliicle- 
to  the  notice  of  the  public,  and  to  create  a  demand  for  it  which 
he  will  make  a  profit  by  supplying;  or  he  may  make  a  profit 
by  supplying  one  article  which  will  amount  to  enough  to 
enable  him  to  give  away  some  other  article  with  it,  and  per- 


June,  1888.]  People  v.  Gillsox.  475- 

mit  him  to  receive  the  average  rate  of  profit  in  the  bushicss 
which  he  is  engaged  in.  To  prevent  this  by  legislative  action 
does  not  reasonably  or  fairly  tend  to  prevent  fraud  or  decep- 
tion in  the  sale  of  articles  of  food.  As  I  have  said,  there  are 
now  laws  enough  on  that  subject;  or  if  not,  any  law  which  has 
that  end  in  view,  and  which  naturally  or  reasonably  tends  to 
accomplish  it,  will  undoubtedly  be  a  valid  exercise  of  the 
legislative  power,  and  of  course  would  be  so  declared  by  any 
and  all  courts. 

Nor  can  this  act  stand  as  a  valid  exercise  of  legislative 
power  to  enact  what  shall  amount  to  a  crime.  The  power  of 
the  legislature  to  so  declare  is  exceedingly  large,  and  it  is 
difl&cult  to  define  its  exact  limit.  But  that  there  is  a  limit 
even  to  that  power  under  our  constitution,  we  entertain  no 
doubt,  and  we  think  that  limit  has  been  reached  and  passed 
in  the  act  under  review.  The  power  has  been  unlawfully 
exercised  in  this  instance,  for  the  same  reasons  that  we  have 
already  stated,  because  it  violates  the  constitutional  provision, 
which  secures  to  each  person  in  this  state  his  liberty  and 
property,  except  as  he  shall  be  deprived  of  one  or  both  by  due 
process  of  law. 

The  principles  upon  which  enactments  relating  to  the  adul- 
teration of  food,  or  the  sale  thereof,  below  a  certain  standard 
declared  by  the  legislature  have  been  upheld,  afford  no  aid  ta 
this  act.  Such  laws  have  been  plainly  appropriate  to  secure 
the  end  in  view,  which  was  itself  legal  and  commendable. 
They  had  direct  relation  to  the  public  health,  and  a  direct  and 
plain  tendency  to  aid  in  the  securing  of  it,  and  to  prevent 
fraud  and  deception  in  the  manufacture  or  sale  of  different 
articles.  Such  are  the  cases  of  People  v.  Arensherg,  105  N.  Y. 
123;  59  Am.  Rep.  483;  People  v.  West,  106  N.  Y.  293;  60  Am. 
Rep.  452;  People  v.  Kibler,  106  N.  Y.  321;  People  v.  Cipperly, 
101  Id.  634;  37  Hun,  319,  324,  and  numerous  other  cases. 

The  case  of  Powell  v.  Commonwealth,  127  U.  S.  678,  just 
decided  by  the  supreme  court  of  the  United  States,  which 
affirms  the  judgment  of  the  supreme  court  of  Pennsylvania, 
reported  in  114  Pa.  St.  265,  has  been  called  to  our  attention. 
The  question  arose  in  that  case  as  to  the  constitutionality  of 
an  act  of  the  legislature  of  Pennsylvania  (Pub.  Laws,  22,  act 
of  May  21,  1885)  which  prohibited  the  manufacture  and  sale  of 
oleomargarine.  The  Pennsylvania  court  held  that  the  statute 
was  valid  as  within  the  police  power  of  the  state,  and  the  con- 
viction of  the  defendant  under  it  was  aflSrmed.     He  brought  a 
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writ  of  error,  and  the  case  was  argued  in  the  supreme  court  of 
the  United  States,  it  being  alleged  that  the  act  violated  the 
provision  of  the  federal  constitution  in  that  it  deprived  the 
defendant  of  his  liberty  or  property  without  due  process  of 
law,  and  that  it  denied  to  him  the  equal  protection  of  the 
laws.  The  federal  supreme  court  held  that  no  right  secured 
to  the  defendant  by  the  federal  constitution  was  violated  by 
the  act  in  question,  and  the  judgment  of  the  supreme  court  of 
Pennsylvania  was  affirmed. 

A  statute  very  similar  to  the  one  in  question  was  condemned 
by  this  court  in  People  v.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34. 
As  that  was  a  decision  in  favor  of  a  right  claimed  under  both 
the  federal  and  state  constitutions,  no  review  thereof  is  pro- 
vided for  in  the  supreme  court  of  the  United  States,  and  our 
decision,  therefore,  is  necessarily  final. 

On  looking  carefully  over  the  opinion  of  Mr.  Justice  Har- 
lan, pronounced  in  the  Powell  case,  we  find  nothing  therein 
which  is  decisive  of  the  question  now  before  us.  The  case  is 
decided  upon  the  ground  that  the  manufacture  and  sale  of 
oleomargarine  might  be  detrimental  to  the  public  health,  be- 
cause it  might  be  manufactured  of  ingredients  that  are  in- 
jurious to  health;  and  the  fact  that  the  particular  portion 
ofifered  for  sale  by  defendant  might  have  been  proved  not  to 
contain  any  such  ingredients  was  entirely  consistent  with  the 
possibility  or  probability  that  most  kinds  of  oleomargarine 
butter  did  contain  them.  It  was  then  stated  that  it  was  for 
the  legislatutre,  under  such  circumstances,  to  decide  whether 
it  was  not  the  best  way,  in  order  to  prevent  the  manufacture 
and  sale  of  oleomargarine  containing  such  unhealthful  in- 
gredients, to  absolutely  prohibit  the  manufacture  and  sale  of 
all  oleomargarine.  The  same  may  be  said  as  to  Mugler  v. 
Kansas,  123  U.  S.  623,  for  that  was  decided  by  the  application 
of  the  police  power  to  legislation  upon  the  subject  of  intoxi- 
cating liquors,  which  is  not  in  the  least  like  the  case  under 
review.  Upon  a  full  consideration  of  this  act,  we  are  entirely 
persuaded  of  its  invalidity,  and  we  must  decide  accordingly. 

The  judgment  of  conviction  should  be  reversed,  and  the  de- 
fendant discharged. 

Judgment  reversed. 


Constitutionality  of  Statdtk  PROHrBixiNo  Sale  of  Certain  Artiolks 
Jka  Food,  etc.:  See  People  v.  Marx,  99  N.  Y.  377;  62  Am.  Rep,  34;  and  note 
to  Butkr  V.  Chambera,  1  Am.  St.  Rep.  644. 
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People  v.  Palmer. 

[109  New  York,  413.] 

BtATDTK  18    CoNSTTTUnONAL  WhICH    DECLARES  THAT   IF    DEFENDANT   IN   A 

Criminal  Cause  obtains  the  reversal  on  appeal  of  a  judgment  against- 
him,  the  court  may  order  a  new  trial,  and  that  "  the  granting  of  a  new 
trial  places  the  parties  in  the  same  position  as  if  no  trial  had  been  had.  "^ 
Upon  such  new  trial  the  defendant  may  be  tried  and  convicted  of  any 
offense  embraced  within  the  indictment,  though  of  a  higher  grade  than 
that  of  which  he  was  found  guilty  at  the  first  trial. 

Prosecution  for  an  assault  in  the  first  degree.  Defendant, 
being  convicted  of  an  assault  in  the  third  degree,  obtained  a 
reversal  of  the  judgment;  but  the  general  term  also  directed 
a  new  trial,  and  remitted  the  cause  to  the  trial  court  for  fur- 
ther proceedings.  The  defendant  appealed  from  that  part  of 
the  judgment  of  the  general  term  which  directed  a  new  trial. 

Sidney  Crowell,  for  the  appellant. 

F.  H.  Osborrij  for  the  respondent. 

Gray,  J.  The  appellant  contends  that  as  he  was  convicted 
of  assault  in  the  third  degree,  he  was  thereby  acquitted  of 
assault  in  the  higher  degrees,  and  cannot  be  again  tried  under 
the  indictment,  and  that,  upon  the  reversal  of  the  judgment 
of  conviction,  there  was  nothing  left  but  a  charge  of  assault 
in  the  third  degree;  of  which  charge  the  oyer  and  terminer 
had  not  jurisdiction.  While  that  court  had  jurisdiction  of  the 
oflfense  charged  in  the  indictment,  a  charge  of  assault  in  the 
third  degree  seems  exclusively  cognizable,  in  the  first  instance, 
by  the  court  of  special  sessions,  except  a  certificate  that  it 
should  be  prosecuted  by  indictment  be  allowed  by  the  county 
judge  or  a  supreme  court  justice:  See  Code  Crim.  Proc,  sees. 
21,  22,  56,  57. 

The  question  brought  before  us  by  this  appeal  is,  whether 
when  the  defendant,  having  been  found  guilty  and  sentenced 
for  a  lower  degree  of  the  crime  charged  in  the  indictment,  has 
appealed  to  the  supreme  court  upon  exceptions,  and  has  suc- 
ceeded in  reversing  the  judgment,  and  a  new  trial  is  ordered, 
and  the  cause  remanded  to  the  trial  court  for  further  proceed- 
ings, he  can  be  tried  again  under  the  indictment  without 
regard  to  the  former  trial  and  conviction.  Can  he  plead  them 
in  bar  of  another  trial  for  the  oflfense  charged  in  the  indict- 
ment? The  question  is  of  the  gravest  importance  to  the  ad- 
ministration of  justice  under  the  laws  of  this  state  which. 
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provide  for  the  punishment  and  trial  of  offenders.  It  involves 
the  construction  and  validity  of  certain  sections  of  the  Penal 
Code  and  of  the  Code  of  Criminal  Procedure,  which  were  en- 
acted by  the  legislature  in  respect  of  appeals  and  new  trials. 
If  the  reasoning  of  the  prisoner's  counsel  is  correct,  then  the 
defendant's  appeal,  based  on  errors  excepted  to  upon  his  trial, 
must  result,  where  not  in  aflSrraance,  in  his  discharge.  And 
in  all  other  cases  the  prisoner  would  take  his  appeal  from  a 
judgment  of  conviction  of  a  lesser  degree  of  the  crime  charged, 
with  the  assurance  that  if  he  could  secure  a  reversal  of  the 
judgment  and  a  new  trial,  he  could  not  fare  worse  than  before, 
in  any  event.  He  would  risk  nothing,  and  he  might  wholly 
escape  punishment  for  the  offense  of  which  he  stood  charged. 

Whatever  conflict  of  opinion  existed  in  the  courts  prior  to 
the  adoption  of  the  Code  of  Criminal  Procedure,  as  to  a  pris- 
oner's position  upon  a  new  trial  being  ordered,  we  hold  has 
been  settled  and  removed  by  the  passage  of  that  act  of  the 
legislature.  Much  of  the  doubt  and  confusion  surrounding 
the  question  as  to  the  effect  of  a  new  trial  seems  due  to  a  mis- 
taken view  of  the  operation  of  the  constitutional  inhibition 
against  subjecting  a  person  to  be  twice  put  in  jeopardy  for  the 
same  offense:  Const.  N.  Y.,  art.  1,  sec.  6.  That  provision 
has  been  the  subject  of  much  discussion  in  the  reports  and  in 
text-books.  To  enter  into  it  I  do  not  believe  to  be  necessary 
to  the  end  we  have  in  view  in  deciding  this  case  upon  prin- 
ciple, and  in  construing  the  statute.  Its  incorporation  into 
the  federal  constitution  and  into  the  constitutions  of  states 
was  but  the  recognition  and  the  application  in  a  stronger  form 
of  expression  of  the  common-law  doctrine.  In  my  opinion, 
nothing  has  been  done  in  the  legislative  enactment  of  the  sec- 
tions of  the  code  under  consideration  to  subvert  the  constitu- 
tional provision.  That  provision  in  no  wise  has  the  effect  of 
restricting  the  power  of  the  legislature  to  enact  rules  of  pro- 
cedure in  criminal  cases,  so  long  as  the  enactment  does  not 
violate  the  protection  guaranteed  by  it  to  a  party. 

In  Kring  v.  Missouri,  107  U.  S.  221,  it  was  held  that  any 
law  passed  after  the  commission  of  an  offense  which,  in  rela- 
tion to  that  offense  or  its  consequences,  alters  the  situation  of 
a  party  to  his  disadvantage,  was  an  ex  post  facto  law.  It  was 
said  by  Mr.  Justice  Miller  that  the  law  of  Missouri  was,  that 
whep  a  conviction  was  had  of  murder  in  the  second  degree  on 
an  indictment  charging  murder  in  the  first  degree,  if  the  con- 
viction were  set  aside,  the  defendant  could  not  again  be  tried 
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for  murder  in  the  first  degree.  He  added,  at  page  225,  as  fol- 
lows: "There  is  no  question  of  the  right  of  the  state  of  Mis- 
€ouri,  either  by  the  fundamental  law  or  by  an  ordinary  act  of 
legislature,  to  abolish  this  rule,  and  that  it  is  a  valid  law  as  to 
All  offenses  committed  after  its  enactment.  The  question  hero 
is,  Does  it  deprive  the  defendant  of  any  right  of  defense  which 
the  law  gave  him  when  the  act  was  committed,  so  that  as  to 
that  ofiense  it  is  ex  post  facto  f  In  that  case  the  constitution 
of  Missouri  was  amended  after  the  homicide.  It  abrogated  the 
old  rule,  and  provided  that  when  a  conviction  for  a  lower  de- 
gree of  the  crime  upon  an  indictment  for  a  higher  was  law- 
fully set  aside,  the  conviction  for  the  lower  degree  did  not 
operate  as  an  acquittal  of  the  higher.  After  the  amendment 
went  into  effect,  the  defendant's  plea  of  murder  in  the  second 
degree  was  made.  He  was  sentenced  to  twenty-five  years'  im- 
prisonment. That  sentence  was  set  aside,  and  he  was  tried 
again,  and  against  his  protest  and  refusal  to  plead  over  was 
convicted  of  murder  in  the  first  degree. 

It  was  on  those  facts  that  the  United  States  supremo  court 
held  the  constitutional  amendment  ex  post  facto  as  to  the  de- 
fendant, but  the  right  of  the  state  was  recognized  to  abolish  a 
previously  existing  rule  as  to  commission  of  crimes,  and  the 
trial  of  the  person  charged  with  the  commission,  and  to  create 
a  new  rule  of  procedure. 

The  condition  and  rights  of  a  person  tried  and  convicted  for 
the  commission  of  a  crime  have  been  frequently  tlie  subject  of 
legislation.  The  right  to  review  by  writ  of  error  or  by  appeal 
did  not  belong  to  the  prisoner  at  common  law.  Until  the 
third  of  Queen  Anne  a  writ  of  error  in  any  criminal  case  was 
held  to  be  merely  ex  gratia.  In  the  Aylesbury  Case,  2  Salk. 
fi03,  arising  in  that  year,  it  was  held  that  it  must  be  granted 
ex  dehito  justitise,  except  in  cases  of  treason  or  felony.  But 
Lord  Mansfield  said  (4  Burr.  2550),  in  respect  of  that  decision, 
that  it  meant  the  writ  should  be  granted  where  there  was  a 
probable  error,  and  that  "it  cannot  issue  now  without  a  fiat 
from  the  attorney-general,  who  always  examines  whether  it  be 
sought  merely  for  delay  or  upon  probable  error."  In  1801  it 
was  enacted  by  the  legislature  of  this  state  that  writs  of  error 
in  criminal  cases,  not  capital,  shall  be  considered  as  writs  of 
right  and  issue  of  course,  subject  to  the  regulations  provided 
by  law:  Laws  of  1801,  c.  25.  The  law  continued  thus  as  to 
writs  of  error  until  the  adoption  of  the  Revised  Statutes,  when 
the  remedy  by  bill  of  exceptions  was  extended   to  criminal 
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cases  in  the  same  cases,  and  in  the  like  manner  as  in  civil 
cases.  It  was  then  provided  that  in  the  trial  of  any  indict- 
ment exceptions  to  any  decision  of  the  court  may  be  made  by 
the  defendant,  and  a  bill  thereof  shall  be  settled  and  filed  and 
returned  upon  a  writ  of  error  or  upon  a  certicrari:  2  R.  S.,  Ed- 
mond's  ed.,  736,  sec.  21.  By  the  adoption  of  the  Code  of  Crimi- 
nal Procedure,  writs  of  error  and  of  certiorari  in  criminal 
actions  were  abolished,  and  thereafter  the  only  mode  of  review- 
ing a  judgment  or  order  in  a  criminal  action  was  by  appeal,, 
which  may  be  taken  as  a  matter  of  right  by  the  defendant 
from  the  judgment  of  conviction:  Code  Crim.  Proc,  sees.  515, 
517,  520. 

Section  36  of  the  Penal  Code  provided  that  "where  a  pris- 
oner is  acquitted  or  convicted  upon  an  indictment  for  a  crime 
consisting  of  different  degrees,  he  cannot  thereafter  be  indicted 
or  tried  for  the  same  crime  in  any  other  degree,"  etc.,  but  that 
section  has  reference  only  to  cases  where  the  prior  judgment 
of  conviction  has  remained  unreversed.  This  is  made  evident 
from  a  reading  of  the  sections  of  the  Code  of  Criminal  Pro- 
cedure. They  serve  to  show  plainly  that  the  legislature  con- 
templated no  such  result  as  is  claimed  by  the  appellant's 
counsel  in  the  event  of  a  new  trial  being  ordered  upon  a  judg- 
ment reversing  the  judgment  of  conviction.  Section  455  of 
that  code  preserved  to  the  defendant  his  right,  which  pre- 
viously existed,  to  take  exceptions  to  a  decision  of  the  court 
upon  a  matter  of  law,  by  which  his  substantial  rights  are 
prejudiced.  Section  543  provides  that  "upon  hearing  the  ap- 
peal the  appellate  court  ....  must  either  reverse  or  affirm 
the  judgment  appealed  from,  and  in  cases  of  reversal  njay,  if 
necessary  or  proper,  order  a  new  trial."  Section  464  provider 
that  "  the  granting  of  a  new  trial  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  had";  and  by  section 
544  it  is  provided  that  "when  a  new  trial  is  ordered  it  shall 
proceed  in  all  respects  as  if  no  trial  had  been  had." 

These  provisions  of  the  statute  are  clear  and  explicit,  in  no 
wise  contravene  the  letter  or  the  spirit  of  the  fundamental  law, 
and  their  meaning  should  not  be  perverted.  It  would  be  a 
grievous  miscarriage  of  justice,  and  the  intent  of  the  law 
would  be  thwarted,  if  it  should  be  held  that  a  reversal,  upon 
a  prisoner's  appeal  for  errors  of  law  upon  his  trial,  had  the 
effect  of  putting  it  outof>t.he  power  of  the  people  to  further 
try  him  under  the  indictment  when  his  guilt  might  be  com- 
petently established.     We  do  not  think  such  is  the  reBult- 
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The  effect  of  the  defendant's  appeal  is  merely  to  continue  the 
trial  under  the  indictment  in  the  appellate  court;  and  if  re- 
versal of  the  judgment  of  conviction  follows,  that  judgment, 
as  well  as  the  record  of  the  former  trial,  have  heen  annulled 
and  expunged  by  the  judgment  of  the  appellate  court,  and 
they  are  as  though  they  never  had  been;  while  the  indictment 
is  left  to  stand  as  to  the  crime  of  which  the  prisoner  had  been 
charged  and  convicted  as  though  there  had  been  no  trial. 
Only  where  the  result  of  the  former  trial  was  in  effect  an  ac- 
quittal of  another  crime  charged  in  the  indictment  may  he 
plead  that  result  in  bar  of  further  prosecution  for  that  crime. 

If  the  defendant  takes  an  appeal  from  the  judgment  of  con- 
viction, he  must  be  deemed  to  ask  for  a  correction  of  errors 
made  upon  his  trial,  and  to  waive  his  constitutional  protec- 
tion. Of  necessity  he  must  be  deemed  to  ask  for  a  new  trial. 
By  taking  the  appeal  to  the  supreme  court,  power  is  conferred 
upon  that  court  to  continue  and  review  the  prisoner's  trial, 
and  upon  a  reversal,  to  pronounce  final  judgment,  as  it  deems 
just,  within  the  terms  of  the  statute.  It  may  affirm  the  pro- 
ceedings below,  or  reverse,  and  either  order  a  new  trial  or  dis- 
charge the  prisoner.  That  no  constitutional  right  of  the  party 
is  invaded  must  be  a  self-evident  proposition,  for  it  is  a  privi- 
lege which  is  granted  of  which  he  may,  but  not  must,  avail 
himself  I  think  that  the  sounder  doctrine  which  recognizes 
a  distinction  between  jeopardy  incurred  with  the  consent  of 
the  prisoner  and  jeopardy  incurred  without  that  consent. 

We  hold  the  jurisdiction  of  the  oyer  and  terminer  to  try  the 
defendant  again  under  his  indictment  is  not  affected.  The 
offense  charged  was  within  its  jurisdiction,  and  the  judgment 
of  the  trial  court  having  been  reversed  for  errors  committed  on 
the  trial,  the  case  stands  as  though  there  had  been  no  trial. 
The  record  is  expunged,  and  there  is  no  determination  in  re- 
gard to  the  matter  but  the  judgment  of  the  appellate  court. 
The  defendant  must  go  back  and  stand  his  trial  under  the 
indictment  as  though  he  had  never  been  tried,  for  he  himself 
has  removed  the  bar  which  was  effective  to  prevent  his  further 
trial  for  the  offense  charged. 

The  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed. 


The  point  stated  in  the  STLLABua  ta  fully  diBcassed  in  th*  note  to 
Commonwealth  v.  Arnold,  anU,  p.  117-119. 
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Uhlman  V,  New  York  Life  Insurance  Company. 

1109  New  York,  421.1 

ToKTiNE,  OE  "Ten-teaks'  Dividend,  System"  of  Insurance  does  not  ea- 
tablish  between  insurer  and  assured  the  relation  of  trustee  and  cestui  qu« 
ti~u8t,  nor  does  the  insurer  act  for  the  assured  in  any  fiduciary  capacity. 

HoLDEK  OF  Policy  of  Insurance  in  a  Mutual  Company  is  in  No 
Sense  a  Partner  of  the  corporation;  his  relation  with  the  company  ia 
one  of  contract,  measured  by  the  terms  of  the  policy. 

Prebhums  Paid  for  Insurance  on  the  Tontine  System  immediately 
become  the  property  of  the  company,  and  there  is  no  obligation  resting 
on  it  to  keep  moneys  paid  on  such  premiums  separate  from  its  other 
funds,  or  to  invest  such  moneys  in  any  particular  way,  or  at  any  particu- 
lar time.  While  the  contract  requires  them  to  be  invested,  the  mode  of 
investment  is  left  to  the  discretion  of  the  company,  unless  limited  or 
directed  by  the  laws  of  the  state. 

Relation  of  Insurer  and  the  Holders  of  Tontine  Policies  is  more 
like  that  of  banker  and  depositor  than  of  trustee  and  cestui  que  trust. 
The  situation  of  the  parties  is  that  of  debtor  and  creditor  simply,  the 
amount  of  such  debt  being  determinable  by  an  equitable  apportionment 
of  certain  funds,  to  be  made  by  the  corporation  through  its  officers. 

Apportionment  Made  to  Holders  of  Tontine  Policies  o?  Insurancs 
BY  the  Insurance  Corporation  may  be  assailed  as  inequitable,  or  as 
based  on  erroneous  principles,  and  the  courts  will  declare  the  proper 
principles  upon  which  the  apportionment  shall  be  made. 

Bill  for  Accounting  in  Favor  of  Holder  of  Tontine  Policy  of  In- 
surance, and  against  the  insurance  corporation,  will  not  be  sustained,  if 
there  is  no  evidence  of  any  misappropriation  of  the  fund  or  any  wrong- 
doing in  regard  thereto,  and  the  complainant's  cause  of  action  rests  solely 
upon  the  nature  of  the  transaction,  as  evidenced  by  the  policy  of  insur- 
ance. 

Equity  will  not  Take  Jurisdiction  to  Compel  an  Accountino,  becauss 
the  account  is  complicated,  in  all  cases;  but  will  exercise  its  discretion 
and  will  deny  the  accounting  if  it  appears  that  it  would  result  in  very 
great  inconvenience  and  possible  oppression  to  the  defendant. 

Bill  for  an  accounting.  The  proceedings  of  the  various 
courts,  as  well  as  the  facts  of  the  case,  are  stated  in  the  opinion. 

Alexander  Blumensteil,  for  the  appellant. 

Charles  B.  Alexander,  for  the  respondent. 

Peckham,  J.  The  plaintiflF  commenced  this  action  for  the 
purpose  of  obtaining  an  accounting  from  the  defendant  in 
regard  to  matters  stated  in  the  complaint.  It  was  thereia 
alleged  that  on  the  29th  of  December,  1871,  the  defendant 
issued  to  the  plaintiff  a  certain  policy  of  insurance,  and  that 
the  plaintiff  had  duly  complied  with  all  the  conditions  of  said 
policy;  that  it  was  a  policy  known  as  "the  ten-year  dividend 
system  policy,"  and  that  the  ten  years  expired  in  December, 
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1881;  that  all  the  premiums  had  heen  paid  by  the  plaintiff 
during  that  time,  and  the  policy  was  in  force  at  the  time  of 
the  commencement  of  this  action.  The  plaintiff  then  alleged, 
upon  information  and  belief,  that  the  defendant,  during  this 
time,  had  wrongfully  appropriated  the  surplus  and  profits,  or 
a  large  portion  thereof,  belonging  to  the  plaintiff  under  the 
policy;  and  had  diverted  the  same  to  other  purposes  than  the 
benefit  of  the  plaintiff;  and  that  it  had  not  kept  the  fund  and 
its  accumulations  separate;  and  that  defendant  refused,  for 
dishonest  and  unlawful  reasons,  to  furnish  the  plaintiff  with 
an  account  as  demanded.  Plaintiff  also  alleged  that  defend- 
ant became  a  trustee  of  the  various  moneys  that  were  paid  to 
it  on  account  of  the  policies  of  the  class  to  which  the  plain- 
tiff's policy  belonged,  and  that  plaintiff,  relying  upon  the 
terms  of  said  policy  and  the  supposed  honesty  of  the  defend- 
ant as  a  trustee  of  the  funds  above  mentioned,  took  out  the 
said  policy  and  paid  the  premiums  required,  and  assumed  the 
risks  and  conditions  mentioned  therein,  and  that  he  had,  in 
all  things,  duly  performed  all  the  conditions  of  the  policy. 
The  plaintiff  then  prayed  judgment  that  the  defendant  bo 
compelled  to  render  a  true  and  just  account  to  the  plaintiff  of 
the  names  of  the  parties  insured  by  it  under  the  system  in 
which  the  plaintiff  had  been  insured;  the  amount  of  each  and 
•every  policy  thus  issued;  a  detailed  account  of  premiums  paid 
into  and  received  by  the  defendant  on  account  of  said  policies; 
the  amount  of  surplus  and  profits  which  each  of  said  policies 
had  earned,  together  with  a  number  of  other  details  in  regard 
to  the  accumulation  and  disposition  of  such  fund.  Judgment 
v/as  also  demanded  that  the  defendant  be  compelled  to  make 
good  and  pay  all  such  sums  which  it  had  unlawfully  misap- 
propriated or  expended  out  of  said  fund,  and  that  it  be  com- 
pelled to  issue  to  the  plaintiff  an  annuity  bond  of  the  r  mount 
to  which  he  is  entitled,  or,  at  his  option,  to  pay  the  value  in 
cash  to  him;  and  that  a  receiver  of  the  fund,  and  all  the  books 
and  papers  connected  therewith,  be  appointed  pending  this 
action,  as  well  as  after  judgment,  if  it  is  deemed  advisable  and 
proper. 

A  copy  of  the  policy  issued  by  the  defendant  to  the  plain- 
tiff was  attached  to  and  formed  a  part  of  the  complaint,  by 
which  it  appeared  that,  on  the  29th  of  December,  1871,  the 
defendant  insured  the  life  of  the  plaintiff  in  the  amount  of 
five  thousand  dollars  for  the  term  of  his  natural  life,  com- 
.mencing  at  noon  on  that  day;  that  the  policy  was  issued  to 
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and  accepted  by  the  assured,  —  "  1.  On  the  special  agreement 
and  conditions  relative  to  policies  on  the  '  ten-year  dividend 
eysteni';  and  2.  That  the* ten-year  dividend  period'  would 
be  completed  on  the  29th  of  December,  1881;  3.  That  no  div- 
idend should  be  allowed  or  paid  upon  the  policy  unless  the 
person  whose  life  is  assured  shall  survive  until  the  completion 
of  the  ten-year  dividend  period,  and  unless  the  policy  shall 
then  be  in  force;  4.  That  all  surplus  or  profits  derived  from 
such  policies  on  the  ten-year  dividend  system  as  shall  cease 
to  be  in  force  before  the  completion  of  their  respective  ten-year 
dividend  periods  shall  be  apportioned  equitably  among  such 
policies  of  the  same  class  as  shall  complete  their  ten-year  div- 
idend period;  and  that  previous  to  the  completion  of  its  ten- 
year  dividend  period,  this  policy  shall  have  no  surrender  value 
in  cash  or  in  a  paid-up  policy." 

The  defendant  answered  this  complaint,  and  denied  all  the 
allegations  of  misappropriation  or  wrong-doing,  and  alleged 
the  proper  and  equitable  apportionment  of  the  fund  and  an 
offer  to  give  to  the  plaintiff  what  he  was  entitled  to  therein, 
either  in  cash  or  in  shape  of  an  annuity  bond.  The  issues  thus 
joined  came  on  for  trial  at  a  special  term,  and  upon  the  trial 
plaintiff  abandoned  all  allegations  as  to  any  misappropriation 
of  the  fund  or  any  wrong-doing  whatever  in  regard  thereto, 
and  based  his  cause  of  action  upon  his  right  to  an  accounting 
from  the  nature  of  the  transaction  as  appearing  in  the  contract 
evidenced  by  the  policy  of  insurance  issued  to  him.  The 
plaintiff  claimed  that  upon  the  mere  proof  of  the  issuing  of  a 
policy  such  as  was  issued  to  him,  and  that  it  had  been  kept 
alive  during  the  ten-year  period,  and  was  in  full  force  at  the 
time  the  dividend  was  payable,  the  right  arose  to  demand 
from  the  defendant  a  full  and  complete  accounting  of  the 
debit  and  credit  items  of  what  he  terms  the  tontine  account, 
with  a  list  of  the  members  entitled  to  participate  therein,  and 
also  all  the  details  demanded  in  his  prayer  for  judgment  in 
the  complaint.  He  maintained  that  it  was  unnecessary  to 
prove  any  of  the  allegations  of  misappropriation  or  improper 
action,  or  even  any  mistake  in  relation  to  the  principles  upon 
which  the  apportionment  had  been  made,  but  that  from  the 
mere  nature  of  the  transaction  itself  ho  had  the  right  to 
maintain  an  action  to  compel  the  defendant  to  make  a  full 
accounting  in  regard  to  all  the  matters  spoken  of. 

The  special  term  substantially  held  with  the  plaintiff,  and 
granted  an  interlocutory  judgment  providing  for  the  taking  of 
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an  account,  and  for  the  entry  of  a  judgment  thereon  for  tho 
amount  of  cash  which  should  be  found  to  be  due  the  plaintiff, 
or,  at  his  option,  an  annuity  bond  for  an  equal  amount.  The 
defendant,  under  section  1001  of  the  code,  upon  a  case  made, 
moved  for  a  new  trial  at  the  general  term,  and  after  argument 
of  that  motion,  the  general  term  granted  the  motion  for  a  new 
trial,  and  vacated  the  judgment  above  mentioned.  From  the 
order  granting  a  new  trial  the  plaintiff  has  appealed  here, 
giving  the  usual  stipulation  in  such  cases.  He  claims  now  to 
maintain  the  action  and  to  have  the  right  to  an  accounting 
upon  the  ground,  —  1.  That  the  relation  between  the  plaintiff 
and  defendant  is  not  one  solely  of  contract,  but  that  as  to 
the  participation  in  the  profits  of  this  tontine  system,  that 
relation  is  similar  to  one  of  trustee  and  cestui  que  trust;  2. 
On  the  ground  that  the  account  itself,  although  there  is  but 
one  side  to  it,  is  of  a  nature  so  difBcult  and  complicated  that 
it  cannot  be  properly  tried  in  an  action  at  law,  and  hence  this 
action  is  the  appropriate  remedy.  The  right  to  maintain  this 
equitable  action,  based  upon  either  or  both  these  grounds,  will 
therefore  be  discussed. 

As  to  the  first,  we  are  convinced,  after  a  careful  examina- 
tion of  the  character  of  the  relations  existing  between  these 
parties,  that  it  cannot  be  said  that  the  defendant  is  in  any 
sense  a  trustee  of  any  particular  fund  for  the  plaintiff,  or  that 
it  acts  as  to  him  and  in  relation  to  any  such  fund  in  a  fidu- 
ciary capacity.  It  has  been  held  that  the  holder  of  a  policy 
of  insurance,  even  in  a  mutual  company,  was  in  no  sense  a 
partner  of  the  corporation  which  issued  the  policy,  and  that 
the  relation  between  the  policy-holder  and  the  company  was 
one  of  contract,  measured  by  the  terms  of  the  policy:  See 
Cohen  v.  N.Y.  Mut.  Ufe  Ins.  Co.,  50  N. Y.  610;  10  Am.  Rep.  522; 
People  V.  Security  Life  Ins.  Co.,  78  N.  Y.  114;  34  Am.  Rep.  522. 

Upon  the  payment  of  the  premiums  by  the  various  policy- 
holders embraced  in  the  tontine  class,  the  money  immediately 
becomes  the  property  of  the  company,  and  no  title  thereto 
remains  in  any  of  the  policy-holders.  Under  such  a  policy  as 
this,  there  is  no  obligation  on  the  part  of  the  corporation  to 
keep  the  premiums  paid  on  such  policies  separate  and  apart 
from  its  other  funds.  Nor  is  there  any  obligation  on  its  part 
to  invest  such  funds  in  any  particular  way  or  at  any  particu- 
lar time.  The  contract  contemplates  the  fact  that  the  funds 
will  be  invested,  but  the  character  of  such  investment  is  left 
Absolutely  to  the  discretion  of  the  defendant,  except  as  it  may 
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be  limited  by  the  laws  of  the  state.  This  question  of  separate 
investment,  and  what  use  should  be  made  of  the  moneys  re- 
ceived on  policies  of  this  description,  has  been  discussed  in  the 
late  case  of  Bogardus  v.  New  York  Life  Ins.  Co.,  101  N.  Y.  328, 
in  an  opinion  by  Ruger,  C.  J.  The  policy  in  that  case  was 
substantially  identical  with  the  one  in  question,  and  what  was 
said  by  the  chief  judge  in  that  case  upon  this  subject  may  be 
repeated  and  reaffirmed  here.  It  is  true  that  in  speaking  of 
the  rights  of  the  plaintifif  in  that  case  (which  arose  upon  a 
failure  of  the  plaintiff  to  keep  the  policy  in  force  during  the 
whole  of  the  tontine  period),  the  chief  judge,  while  holding 
that  the  failure  to  keep  it  in  force  was  fatal  to  any  right  of 
action  which  the  plaintiff  might  otherwise  have  had,  stated 
that  "the  method  to  be  adopted  by  the  defendant  in  man- 
aging the  funds  paid  to  it  by  its  several  policy-holders  was 
necessarily,  under  the  insurance  laws  of  the  state,  confided  to 
its  judgment,  discretion,  and  skill,  and  the  plaintiff  has  no 
cause  of  complaint  in  reference  thereto,  except  in  the  event  of 
the  survivorship  of  Abraham  Bogardus  for  ten  years,  and  the 
continued  existence  of  her  policy.  Upon  the  happening  of 
Buch  event,  and  not  until  then,  she  would  become  entitled  to 
an  accounting  as  to  such  fund." 

It  was  clearly  not  before  the  court,  and  the  learned  judge 
probably  did  not  have  in  mind  the  particular  rights  as  to  an 
accounting,  or  under  what  circumstances  those  rights  would 
exist  in  case  the  plaintiff's  policy  had  been  continued  in  force, 
and  the  question  of  those  rights  had  been  the  question  then 
to  be  decided.  The  subject  under  discussion  was  as  to  what, 
if  any,  rights  the  plaintiff  in  that  case  had,  with  the  fact  ex- 
isting that  the  policy,  which  was  the  foundation  of  the  whole 
transaction,  had  ceased  to  exist,  and  by  the  terms  thereof,  had 
become  forfeited  before  the  action  was  commenced.  It  had 
ceased  to  exist  because  the  plaintiff  had  refused  or  neglected 
to  pay  the  premiums  as  they  became  due;  and  the  plaintiff 
gave  in  evidence,  as  a  reason  for  refusing  to  pay  them,  cer- 
tain facts,  which  it  was  claimed  were  sufficient  to  justify  the 
refusal.  This  court  decided  against  the  plaintiff  on  that  ques- 
tion, and  that  was  the  only  proposition  that  was  directly  de- 
cided. Here  the  question  is  distinctly  up  as  to  what  rights 
the  plaintiff  had  after  the  expiration  of  the  ten-year  period, 
the  policy  itself  being  in  force;  and  unless  there  was  some  re- 
lation fiduciary  in  its  nature,  the  right  to  an  accounting  on. 
that  ground  cannot  be  claimed. 
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We  think  the  payment  of  a  premium  by  the  policy-holders 
of  this  class  of  policies  is  much  more  like  that  of  a  deposit  in 
a  bank  by  a  depositor,  as  to  which  it  is  conceded  there  is  no 
Buch  relation  of  trustee  and  cestui  que  trust:  See  Foley  v.  Hill, 
2-  H.  L,  Cas.  28,  32.  By  the  very  terras  of  this  policy,  the 
amount  of  the  fund  is  necessarily  uncertain.  What  it  may 
be  depends  not  only  upon  the  number  of  policies  taken  out 
during  the  period,  but  upon  the  number  of  policies  in  the  class 
which  may  lapse  or  become  forfeited,  and  upon  the  amount  of 
the  proper  expenses  of  the  company  which  shall  justly  be- 
come chargeable  to  this  fund,  so  that  the  dividend  which 
may  come  to  the  plaintiff  or  any  other  policy-holder  depends 
upon  numerous  contingencies;  and  in  relation  to  all  these 
matters,  the  parties  have  agreed,  in  specific  terms  contained 
in  the  policy  itself,  that  this  surplus  or  fund,  derived  as  al- 
ready stated,  "  shall  be  apportioned  equitably  among  such 
policies  of  the  same  class  as  shall  complete  their  ten-year 
dividend  period."  Here  is  the  extent  of  the  obligation  of  the 
defendant,  —  that  it  shall  equitably  apportion  this  sum.  As 
has  been  said,  there  is  no  title  in  the  plaintiff  to  any  specific 
moneys.  There  is,  in  reality,  no  specific  or  separate  fund,  as 
it  is  made  up  simply  by  a  system  of  debits  and  credits  con- 
tained in  the  books  of  the  company,  which  debits  and  credits 
are  made  during  the  running  of  the  tontine  period.  There  is 
no  separation  of  the  fund  belonging  to  this  system,  and  no 
legal  necessity  for  such  separation  from  any  other  fund  or 
property  belonging  to  the  defendant.  The  situation  of  the 
parties  is  that  of  debtor  and  creditor  simply,  the  amount  of 
such  debt  being  determinable  by  this  equitable  apportion- 
ment, which,  taking  the  language  of  the  policy  into  considera- 
tion, necessarily  means  that  the  appointment  is  to  be  made 
by  the  corporation  through  its  officers. 

The  case  of  Marvin  v.  Brooks,  94  N.  Y.  71,  has  no  tendency 
whatever  to  uphold  the  plaintiff's  claim.  In  that  case  the 
plaintifi*  had  deposited  with  the  defendant  a  certain  sum  of 
money  upon  the  trust  that  defendant  would  use  it  in  the  pur- 
chase of  certain  property  in  which  plaintiff  was  to  have  one 
half  and  the  defendant  the  other  half  interest.  It  was  held 
that  the  money  thus  placed  in  the  defendant's  hands  con- 
tinued the  property  of  the  plaintiff,  and  was  impressed  with 
a  trust  in  the  hands  of  the  defendant  which  entitled  the  plain- 
tiff to  call  him  to  an  accounting  as  to  the  disposition  of  the 
money,  the  purchase  of  the  property,  its  price,  etc.,  and  that 
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the  burden  rested  upon  the  defendant  of  showing  these  facts. 
We  have  no  doubt  of  the  correctness  of  that  decision,  and  just 
as  little  that  it  is  no  authority  for  the  plaintiff's  contention 
herein. 

We  do  not,  however,  accede  to  the  claim  of  the  defendant 
herein  to  its  full  extent  as  made  in  the  brief  submitted,  which 
is,  that  the  apportionment  as  made  by  the  defendant  is  abso- 
lutely and  at  all  events  conclusive  upon  the  policy-holders. 
We  hold  that,  under  the  terms  of  this  policy,  the  apportion- 
ment was  to  be  equitably  made,  and  in  the  first  instance  by 
the  defendant's  officers  or  agents.  But  inasmuch  as  the 
agreement  is  that  the  apportionment  shall  be  an  equitable 
one,  the  question  of  what  is  an  equitable  one,  all  the  facts  and 
circumstances  being  known,  may  be  one  over  which  the  courts 
have  supervision.  Prima  facie,  the  apportionment  as  made 
by  the  defendant  should  be  regarded  as  a  compliance  with 
the  terms  of  the  policy,  or,  in  other  words,  should  be  regarded 
as  an  equitable  apportionment.  It  should  be  thus  regarded, 
because  by  the  terms  of  the  policy  the  duty  of  making  it  is 
cast  upon  the  corporation,  and  it  ought  to  be  presumed  that 
the  defendant  has  performed  its  duty,  instead  of  presuming 
that  it  has  failed  to  do  so.  But  the  question  is  still  left.  Has 
or  has  it  not  complied  with  its  agreement  to  make  an  equitable 
apportionment?  And  the  plaintiff,  and  all  others  similarly 
situated,  have  the  right,  upon  proper  allegations  of  fact  show- 
ing that  the  apportionment  made  by  the  defendant  is  not 
equitable,  or  has  been  based  upon  erroneous  principles,  to 
have  a  trial  and  make  proof  of  such  allegations,  and  if 
proved,  the  court  will  declare  the  proper  principles  upon 
which  the  apportionment  is  to  be  made,  so  as  to  become  an 
equitable  apportionment.  The  various  cases  cited  in  the  brief 
submitted,  where  the  legislature  has  appointed  parties  to  ap- 
portion stock  in  a  bank  created  by  its  laws,  etc.,  and  where 
the  courts  have  held  that  the  apportionment  by  the  board 
thus  created  was  final,  do  not,  we  think,  conclude  us  here. 
The  principles  are  entirely  different.  But  as  the  plaintiff 
herein  has  made  no  proof  of  any  misappropriation  or  wrong- 
doing, we  are  of  the  opinion  that,  upon  the  first  question  ar- 
gued, he  has  failed  to  show  any  right  to  an  accounting  by  the 
defendant. 

The  second  ground  upon  which  an  accounting  was  claimed 
was,  that  the  account  was  complicated.  There  are,  undoubt- 
edly, many  expressions  in  the  books  stating  that  where  ac- 


June,  1888.]     Uhlman  v.  New  York  Life  Ins.  Co.  489 

counts  are  so  difficult  and  complicated  that  it  would  be 
impracticable  to  c:s:amine  them  upon  a  trial  at  nisi  priuSy 
equity  takes  jurisdiction  of  an  action,  even  on  that  ground 
alone.  To  this  effect  are  Story's  Eq.  Jur.,  sec.  445;  Willard's 
Eq.  Jur.,  p.  91;  Pomeroy's  Eq.  Jur.,  sec.  1421.  In  note  4  of 
the  last  above  cited  section,  after  stating  the  rule  as  above 
mentioned  (that  the  account  should  be  so  complicated  that  a 
court  of  law  would  be  incompetent  to  examine  it  at  nisi  prius 
with  the  necessary  accuracy),  it  is  said:  "  But,  under  the 
present  practice  in  England,  matters  of  account  may  now  be 
referred  to  officers  or  referees,  so  that  the  rule  as  above  stated 
can  now  hardly  be  followed":  See  Taff  Vale  Wy  Co.  v.  Nixon, 
1  H.  L.  Cas.  Ill,  119-121. 

In  speaking  of  an  equitable  jurisdiction  to  grant  an  account? 
ing,  this  court,  in  Marvin  v.  Brooks,  supra,  stated,  per  Finch, 
J.,  that  "the  best  considered  review  of  the  authorities  puts  the 
equitable  jurisdiction  upon  three  grounds,  viz.,  the  compli- 
cated character  of  the  accounts,  the  need  of  a  discovery,  and 
the  existence  of  a  fiduciary  or  trust  relation.  The  necessity 
for  a  resort  to  equity  for  the  first  two  reasons  is  now  very 
slight,  if  it  can  be  said  to  exist  at  all,  since  a  court  of  law  can 
send  to  a  referee  a  long  account,  too  complicated  for  the  han- 
dling of  a  jury,  and  furnishes  by  an  examination  of  the  adverse 
party  before  trial,  and  the  production  and  deposit  of  books 
and  papers,  almost  as  complete  a  means  of  discovery  as  could 
be  furnished  by  a  court  of  equity." 

Judges  in  the  English  equity  courts  have  been  somewhat 
slow  to  maintain  jurisdiction  in  a  case  where  the  ground 
thereof  was  solely  that  the  account  was  complicated,  and 
although  there  are  very  many  cases  in  which  the  statement 
has  been  made  that  equity  would  sometimes  take  jurisdiction 
on  that  account,  yet,  in  most  of  them,  it  is  seen  that  there 
were  added  to  that  other  grounds  making  it  proper  for  equity 
to  assume  cognizance  of  the  cases. 

However  it  may  be,  it  has  at  least  been  stated  that  whether 
or  not  the  court  would  take  jurisdiction  upon  the  sole  ground 
of  the  account  being  complicated  was  a  matter  largely  within 
the  discretion  of  the  court:  See  North  Eastern  R'y  Co.  v.  Mar- 
tin,  2  Phill.  Ch.  758;  also  Phillips  v.  Phillips,  9  Hare,  471; 
and  Bliss  v.  Smith,  34  Beav.  508. 

We  are  not  inclined  to  enlarge  the  principle  or  to  hold  that 
in  all  cases  the  mere  fact  of  a  compliccited  account  being  at 
issue  will  oblige  the  court  to  take  jurisdiction.     Considering 
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the  fact  as  stated  by  Finch,  J.,  in  the  case  above  alluded  to^ 
that  the  plaintiff  has  now  all  the  facilities  for  examining  a 
complicated  account  in  an  action  at  law  that  he  would  have- 
in  equity,  if  there  are  other  reasons,  important  and  material 
ones,  existing  against  the  assumption  of  jurisdiction  by  a 
court  of  equity  of  an  action  of  this  nature,  those  reasons  should 
have  their  full  weight;  and  if,  after  giving  due  effect  to  all  the 
circumstances,  it  appear  that  there  would  be  a  balance  of 
very  great  inconvenience  and  possible  oppression  to  the  de- 
fendant, the  plaintiff  should  be  remitted  to  his  action  at  law 
to  recover  his  damages,  in  which  action,  if  the  taking  of  an 
account  becomes  necessar}^  it  may  be  easily  taken.  In  such 
a  case  as  this  we  think  there  is  such  balance  of  inconve- 
nience existing  in  favor  of  the  defendant. 

Upon  the  theory  of  the  plaintiff,  every  one  of  the  policy- 
holders of  this  class  has  a  right  of  action  such  as  this  against 
the  defendant  to  call  it  to  an  account,  and  to  cause  it  to  give 
in  the  trial  of  the  action  a  detailed  accoupt  of  every  transac- 
tion (proved  by  reference  to  or  the  production  of  its  books^ 
and  by  the  oaths  of  its  officers)  which  took  place  from  the 
commencement  to  the  termination  of  the  tontine  period  in 
regard  to  those  matters  material  to  be  known  upon  the  ques- 
tion of  an  equitable  apportionment  of  the  fund.  There  would 
be  no  necessity  for  an  allegation,  much  less  the  slightest,  even 
'prima  Jacie,  proof  of  wrong-doing,  or  that  there  had  been  any 
mistake  made  by  the  company  in  the  apportionment  made 
by  it.  But  the  mere  fact  that  an  individual  was  the  owner 
of  one  of  those  policies  in  force  at  the  termination  of  the  ton- 
tine period  would  give  him  a  right  of  action  and  a  right  to 
demand  this  proof  from  the  defendant. 

The  mere  statement  of  such  a  fact,  it  seems  to  us,  is  con- 
clusive against  the  existence  of  any  such  right.  Of  course  it 
is  not  to  be  supposed  that  each  individual  policy-holder  would 
avail  himself  of  this  right,  but  the  fact  that  each  one  miglit 
would  place  the  company  in  the  power  of  unscrupulous  par- 
ties to  take  advantage  of  it  for  the  purpose  of  endeavoring  ta 
levy  contribution  from  it,  which  it  might  pay  in  order  to  secure 
freedom  to  itself  from  troublesome,  expensive,  unnecessary, 
and  wholly  disingenuous  investigations  (and  made  in  numer- 
ou8  suits)  into  the  affairs  of  the  company  and  its  accounts 
running  through  many  years.  That  this  should  be  permitted 
without  an  allegation,  even  on  information  and  belief,  that 
any  fraud,  mistake,  or  impropriety  in  the  accounts,  or  in  the> 
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manner  of  their  statement,  or  in  the  result  attained,  had  been 
made  by  the  officers  or  agents  of  the  company,  would  seem  to 
be  intolerable. 

Our  attention  has  been  called  to  a  decision  by  the  Massa- 
chusetts court,  of  Pierce  v.  Equitable  Life  Assurance  Society, 
1  Am.  St.  Rep.  433.  That  case  was  decided  under  the  peculiar 
wording  of  a  statute  of  Massachusetts  in  regard  to  complicated 
accounts,  and  we  do  not  think  it  should  be  followed  by  the 
courts  of  this  state. 

Having  examined  the  two  grounds  upon  which  the  plaintiff 
based  his  right  to  maintain  this  action,  and  coming  to  the 
conclusion  that  neither  is  tenable,  it  follows  that  the  general 
term  of  the  common  pleas  correctly  granted  a  new  trial,  and 
that  its  order  to  that  effect  should  be  affirmed,  and  judgment 
absolute  given  against  the  plaintiff,  with  costs. 

Order  affirmed,  and  judgment  accordingly. 


BjuiTY,  JtTRisDicnoN  TO  COMPEL  AccoTTNTiNO:  See  Prifdup  T.  MitcheU, 
63  Am.  Dec.  258. 
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[109  New  Yokk,  448.1 
Delivert  of  Deeds  la  Presttmbd  to  have  been  Made  at  theib  Date. 
Grantor's  Certificate,  Made  after  his  Conveyanchs,  certifying  to  any^ 

fact,  is  not  admissible  against  bis  grantee. 
Witness  not  Testifyinq  on  his  Own   Behalf  is  not  Estopped  from- 

Telling  the  Truth  by  admissions  or  statements  which  he  may  have 

made,  and  which,  were  his  own  interests  involved,  might  operate  against 

him  as  estoppels. 
One  Receiving  a  Conveyance  of  Property  "Subject  to  All  Liens  or 

Mortgages  and  Taxes  thereon  "  is  not  estopped  from  showing  tha*^ 

an  apparent  mortgage  is  invalid. 

Suit  by  plaintiff,  as  assignee  of  Walker,  to  foreclose  a  mort- 
gage made  by  John  Coar,  and  Mary  J.,  his  wife,  to  Frederick 
C.  Walker,  September  8,  1884.  Two  days  later  Coar  con- 
veyed to  Marshall,  who  conveyed  to  Mrs.  Coar.  The  defense 
was  a  failure  of  consideration;  but  the  trial  court  and  the 
general  term  both  held  Mrs.  Coar  estopped  from  urging  this 
defense,  and  gave  judgment  against  her,  from  which  she 
appealed. 

/.  H.  Corwin,  for  the  appellant. 

S .  W.  Rosendale,  for  the  respondent. 
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FiNcn,  J.  This  is  a  case  in  which  dates  are  of  importance. 
On  September  8,  1884,  one  John  Coar  was  the  owner  of  the 
premises  now  in  controversy.  On  that  day  he  made  and  exe- 
cuted to  one  Frederick  C.  Walker  a  bond  and  mortgage  to 
secure  seven  thousand  dollars  and  interest.  Two  days  later, 
and  on  September  10th,  Coar  conveyed  the  property  to  Mar- 
shall, and  the  latter  to  Mrs.  Coar,  the  present  defendant.  In 
the  absence  of  any  proof  to  the  contrary,  it  must  be  presumed 
that  these  deeds  were  delivered  at  their  date:  2  Greenl. 
-Ev.,  sec.  297;  Van  Rensselaer  v.  Vickery,  3  Lans.  59;  Elsey  v. 
Metcalf,  1  Donio,  323;  Harris  v.  Norton,  16  Barb.  264.  On 
September  12th  the  mortgage  to  Walker  was  recorded.  On 
September  14th,  as  appears  by  its  date,  Coar  signed  a  certifi- 
cate that  the  Walker  mortgage  was  a  good  and  valid  security, 
and  that  there  was  no  defense  to  it.  He  had  then  ceased  to 
be  the  owner  of  the  property,  and  had  no  authority  from  his 
wife,  who  was  owner,  to  make  such  representation.  On  Sep- 
tember 23d  the  deed  to  Mrs.  Coar  was  put  on  record,  and 
thereafter,  and  while  the  record  title  was  in  her,  and  on  the 
14th  of  October,  the  Walker  mortgage  was  assigned  to  the 
present  plaintififs,  who  bought  it  in  reliance  upon  Coar's  cer- 
tificate. That  assignment  was  recorded  October  15th.  For 
default  of  payment  this  action  was  commenced  to  foreclose 
the  mortgage.  Mrs.  Coar  defended,  alleging  that  no  consid- 
eration passed  from  Walker;  that  she  signed  the  mortgage 
supposing  that  the  consideration  named  had  been  paid;  that 
the  plaintiffs  gave  no  consideration  for  the  assignment;  and 
that  the  mortgage  was  void  for  want  of  consideration. 

Upon  the  trial,  she  sought  to  prove  this  defense  in  various 
ways,  but  all  her  efforts  were  baffled  by  the  ruling  of  the  court 
that  she  was  estopped  by  her  husband's  certificate  made  when 
he  had  ceased  to  have  any  interest  in  the  land,  and  when  she 
alone  had  become  the  owner.  She  called  her  husband  as  a 
witness,  and  asked  him  to  state  "all  the  facts  concerning  the 
inception  and  continuance  of  the  mortgage."  The  question 
was  objected  to  as  incompetent  and  immaterial,  and  because 
the  witness  was  estopped  by  his  certificate  from  attacking  the 
mortgage.  But  he  made  no  such  attack.  He  put  in  no  an- 
swer, and  was  not  defending  the  action.  Granting  that  he  waa 
estopped  as  a  i)arty,  his  evidence  was  admissible  in  behalf  of 
his  wife  unless  she  also  was  estopped  by  the  certificate.  She 
asked  what  consideration  he  received  from  Walker,  and 
whether  his  wife  knew  of  the  sale  of  the  mortgage  to  plain- 


June,  1888.]  Purdy  v.  Coar.  493- 

tiffs.  All  these  inquiries  were  excluded.  She  attempted  also 
to  assail  the  consideration  sworn  to  by  plaintiffs  as  the  basis 
of  their  purchase.  She  asked  how  the  cabinet-work  of  which 
he  spoke  was  paid  for;  and  whether  Coar's  notes,  which  the 
plaintiffs  surrendered,  were  at  that  time  due.  These  qucs- 
tione  were  not  allowed  to  be  answered.  By  these  rulings,  the 
whole  defense  pleaded  was  made  unavailable;  judgment  went 
for  the  plaintiffs,  which  was  affirmed  by  the  general  term  upon 
the  ground  that  the  certificate  of  the  husband  estopped  the 
wife.  That  learned  court  seemed  guided  by  a  conviction  that 
the  certificate  was  made  before  the  conveyance  to  Mrs.  Coar, 
and  the  result  is  arrived  at  by  presuming  that  the  certificate 
was  delivered  at  its  date,  although  all  the  facts  rebut  that  pre- 
sumption, but  that  the  deed  to  Mrs.  Coar  was  not  delivered  at 
its  date,  although  all  the  facts  favor  that  presumption.  And 
this  error  is  intensified  by  the  suggestion  that  there  is  no  proof 
when  that  deed  was  delivered.  The  defendant  offered  to  show 
that  when  her  husband  made  the  arrangement  with  the  plain- 
tiffs for  a  sale  of  the  mortgage,  it  was  after  the  deed  had  been 
delivered  to  her  by  Marshall.  This  was  excluded.  Now,  the 
certificate  had  no  force  or  validity  until  it  operated  as  an 
estoppel,  and  that  could  not  occur  to  Walker,  for  he  took  the 
mortgage  two  days  before  the  certificate  was  made,  and  it 
could  not  occur  as  to  plaintiffs  until  they  purchased  on  the 
faith  of  it;  and  so  the  defendant  did  not  prove  that  she  got 
her  deed  before  the  certificate  became  operative,  simply  be- 
cause she  was  not  allowed  to;  and  besides,  if  we  depend  on 
the  record  for  the  date  of  the  delivery  of  her  deed,  that  still 
antedates  the  certificate  as  an  operative  instrument,  for  the 
assignment  to  plaintiffs  was  some  time  after,  and  until  they 
bought,  the  certificate  was  no  better  than  blank  paper,  unless 
for  the  possible  purpose  of,  at  some  time,  contradicting  the 
writer.  So  that  the  question  returns,  whether  a  grantor  who 
has  conveyed  can  thereafter  estop  the  grantee  by  a  certificate 
declaring  a  previously  executed  mortgage  to  be  a  valid  en- 
cumbrance upon  the  grantee's  property.  We  think  not.  He 
may  estop  himself,  but  has  lost  the  power  to  affect,  by  his 
declarations,  the  title  of  his  grantee. 

But  beyond  the  argument  of  the  general  term  we  are  met 
by  suggestions  of  the  learned  counsel  for  the  plaintiffs  which 
do  not  depend  upon  the  effect  of  the  certificate,  and  which 
demand  serious  consideration.  He  contends  that  Mrs.  Coar, 
the  defendant,  was  merely  the  purchaser  of  an  equity  of  re- 
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demption,  and  took  subject  to  the  mortgage,  and  bo  cannot 

contest  it:  Bennett  v.  Bates,  94  N.  Y.  354. 

The  pith  of  the  doctrine  is,  that  the  circumstances  of 
the  purchase  amount  to  an  admission  of  the  validity  and 
lien  of  the  outstanding  encumbrance.  But  there  was  no 
6uch  admission  by  Mrs.  Coar.  She  did  not  take  subject  to 
the  Walker  mortgage,  describing  or  identifying  it  as  such, 
nor  did  Marshall,  as  grantee  of  Coar.  The  latter's  deed 
contains  this  language:  "  Subject,  nevertheless,  to  all  liens  of 
mortgages  and  taxes  thereon."  Acceptance  of  this  deed  did 
not  admit  that  there  were  any  such  liens.  If  they  existed,  the 
title  was  subject  to  them,  but  their  existence  and  validity  was 
not  conceded.  The  defendant  seeks  to  show  that  what  is  now 
claimed  to  have  been  a  mortgage  was  not  such,  and  was  not  a 
lien  on  the  land,  and  so  was  not  one  of  the  encumbrances  sub- 
ject to  which  she  purchased.  She  did  not  buy  subject  to  all 
apparent  and  pretended  and  invalid  mortgages  that  could  be 
set  up,  but  subject  to  mortgages  that  were  a  lien,  and  so  actual 
and  real  and  valid.  It  is  said  she  knew  all  about  this  mort- 
gage because  she  signed  it.  I  think  that  is  true,  but  what  she 
knew  about  it  she  was  not  permitted  to  tell.  She  may  have 
known  that  it  was  not  a  valid  mortgage  as  against  her  when 
she  took  her  deed,  and  declined  to  buy  subject  to  it,  while 
quite  willing  to  take  title  subject  to  mortgages  that  were  in 
truth  a  lien  on  the  property.  That  would  account  for  the 
peculiar  phraseology  of  the  deed,  and  the  careful  omission  to 
recognize  or  identify  this  particular  instrument  as  a  mortgage 
at  all.  It  may  very  well  be  that  upon  the  undisclosed  facts 
in  this  case  the  land  in  Mrs.  Coar's  hands  is  equitably  bound 
by  the  plaintiff's  mortgage,  but  we  cannot  prejudge  the  case, 
or  assume  that  the  facts  will  be  proved  precisely  as  we  suspect 
they  existed.  The  defendant  has  a  right  to  make  her  defense 
if  she  can;  but  so  far  has  been  denied  a  hearing. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Judgment  reversed. 


Deed  la  Presumed  to  have  been  Made  on  Day  of  its  Datk:  Cover  r. 
Manavoay,  2  Am.  St.  E,ep.  552,  and  note;  Bruce  v.  Slemp,  82  Va.  352. 

DECI.ARATION.S  OF  Grantor  SUBSEQUENT  TO  THE  Deed  are  not  adiuisaibla 
against  his  grantee:  Baker  v.  Haskell,  93  Am.  Dec.  455. 
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Belton  v.  Hatch. 

[109  New  York,  693.] 

Niw  York  Stock  Exchange  is  a  voluntary  association  of  individaals, 
without  a  charter,  for  the  purpose  of  affording  facilities  in  transacting 
their  business  of  brokers.  It  is  not,  strictly  speaking,  a  copartnership; 
but  the  rights  of  the  associates  do  not  substantially  differ  from  those  of 
partners,  so  far  aa  their  rights  in  the  property  of  the  association  are 
concerned. 

HioHTs  OF  Member  of  New  York  Stock  Exchange  are  Such  only  as 
the  constitution  and  by-laws  of  the  association  give  him;  and  when  he 
ceases  to  be  a  member  by  the  competent  judgment  of  the  governing 
committee  he  has  no  further  concern  or  interest  in  the  association,  ex- 
cept it  is  given  by  its  laws. 

Member  of  Stock  Exchange  of  New  York  Who  has  Forfeited  his 
Seat  has  No  Right  to  Moneys  received  by  the  association  from  an- 
other person  who  has  been  admitted  to  occupy  the  place  made  vacant  by 
such  forfeiture. 

Samuel  R.  Taylor^  for  the  appellant. 
James  C.  Carter,  for  the  respondent. 

Gray,  J.  Plaintiff,  as  the  assignee  of  one  Des  Marets,  for- 
merly a  member  of  the  New  York  Stock  Exchange,  sues  to 
recover  the  proceeds  received  by  that  organization  from  a  sale 
of  the  membership,  or,  as  it  is  sometimes  technically  termed, 
the  seat  of  said  Des  Marets.  It  is  alleged  by  plaintiflf  in  his 
complaint  that  Des  Marets,  for  many  years  a  member  of  the 
New  York  Stock  Exchange,  in  October,  1883,  became  insol- 
vent, and,  under  the  laws  governing  that  body,  was  suspended; 
that  subsequently  its  governing  committee  determined  that 
the  failure  v/as  caused  by  doing  business  in  a  reckless  and 
unbusiness-like  manner,  and  resolved  that  Des  Marets  was  in- 
eligible for  readmission;  and  in  December  following  the  failure, 
the  stock  exchange,  pursuant  to  its  constitution  and  by-laws, 
disposed  of  his  membership  and  seat  for  the  sum  of  twenty-five 
thousand  dollars,  which  sura  it  retained,  and  refused  to  pay 
over  to  plaintiff,  who  demanded  it  as  Des  Marets's  assignee. 
Tbe  complaint  also  alleges  that  the  New  York  Stock  Exchange 
is  an  unincorporated  association,  organized  and  located  in  New 
York  City;  that  its  members  have  voluntarily  established  cer- 
tain rules,  conditions,  and  articles  of  association  or  copartner- 
ship, which  are  designated  as  their  constitution  and  by-laws, 
which  are  signed  and  consented  to  by  the  members,  and  which 
govern  them,  their  officers  and  committees,  and  which  control 
in  the  conduct  of  the  transactions  and  concerns  of  the  associa- 
tion, and  are  binding  and  obligatory  upon  the  members. 
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The  answer  of  the  defendant,  after  admitting  the  allega- 
tions of  the  complaint  which  I  have  mentioned,  sets  forth 
much  of  the  constitution  and  by-laws  of  the  exchange,  and 
alleges  the  distribution  of  the  proceeds  of  the  sale  of  Des 
Marets's  membership  to  have  been  made  among  his  creditors 
in  the  exchange,  pursuant  to  their  provisions.  The  plaintifT 
domurred  to  this  portion  of  the  answer,  on  the  ground  that  it 
was  insuflQcient  in  law  upon  its  face.  Although  this  matter 
was  not  stated  as  a  separate  defense  totidem  verbis,  yet,  as  it 
was  afiEirmative  in  its  nature,  and  constituted  the  defense  and 
justification  of  the  association  in  disposing  of  Des  Marets's 
membership  and  in  retaining  the  proceeds  arising  from  such 
disposition,  we  shall  not  consider  the  demurrer  as  improperly 
interposed,  and  will  dispose  of  the  questions  raised  by  these- 
pleadings. 

Their  decision  involves  the  legal  relations  to  each  other  of 
tlie  members  composing  the  association  of  the  New  York 
Stock  Exchange,  and  the  extent  and  validity  of  the  powers 
reserved  by  its  constitution  and  by-laws,  and  conferred  upon 
its  ofiicers  and  committees  in  the  management  of  its  affairs 
and  in  the  control  over  a  member.  The  New  York  Stock  Ex- 
change is  a  voluntary  association  of  individuals,  united,  with- 
out a  charter,  in  an  organization  for  the  purpose  of  affording 
to  the  members  thereof  certain  facilities  for  the  transaction  of 
their  business  as  brokers  in  stocks  and  securities,  and  a  con- 
venient exchange  or  sales-room  for  the  conduct  of  such  trans- 
actions. It  cannot  be  said  to  be  strictly  a  copartnership,  for 
its  objects  do  not  come  within  the  definition  of  one.  A  copart- 
nership results  from  a  contract  between  the  parties  by  wliich 
they  agree  to  combine  their  property  or  labor,  or  both,  in  some 
common  enterprise  and  for  a  common  profit,  to  be  shared  in 
the  proportion  stated  in  their  agreement.  The  objects  of  a 
voluntary  association  of  brokers  do  not,  however,  involve  any 
such  combination,  or  any  communion  of  profits  from  the  busi- 
ness transacted  by  the  members.  Like  a  business  club,  its 
principal  object  is  the  promotion  of  the  convenience  of  its 
members  by  furnishing  facilities  which  aid  them  in  doing 
their  business,  and  are,  therefore,  of  benefit  to  them.  It  may 
be  said,  however,  that  the  rights  of  the  associates  are  not  sub- 
stantially different  from  those  of  partners,  so  far  as  their  rights 
in  the  property  of  the  association  are  concerned.  The  interest 
of  each  member  in  the  property  of  the  association  is  equal, 
but  it  is  subject  to  the  constitution  and  by-laws,  which  are 
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the  basis  on  which  is  founded  the  association.  They  express 
the  contract  by  which  each  member  has  consented  to  be 
bound,  and  which  measures  his  duties,  rights,  and  privileges 
as  such.  It  seems  most  clear  to  me  that  this  constitution  and 
the  by-laws  derive  a  binding  force  from  the  fact  that  they  are 
signed  by  all  the  members,  and  that  they  are  conclusive  upon 
each  of  them  in  respect  of  the  regulations  of  the  mode  of  trans- 
action of  his  business,  and  of  his  right  to  continue  to  be  a  mem- 
ber. Whatever  are  the  rights  acquired  by  a  member  and 
created  by  his  admission  to  membership,  the  rules  by  which 
the  membership  is  created  or  dissolved,  and  which  control  the 
aflairs  of  the  organization  and  the  relations  of  members,  en- 
tered into  those  rights  when  created,  and  remained  a  part  of 
them.  In  this  proposition  there  is  nothing  against  public 
policy,  for  the  reason  that  whatever  a  member  acquires  is 
Bubject  to  the  self-imposed  condition  that  his  title  and  the 
rights  which  accrue  from  his  membership  are  regulated  by, 
and  are  dependent  upon,  the  laws  adopted  by  the  association, 
and  expressly  consented  to  by  him  when  he  joined.  When 
Des  Marets,  plaintiff's  assignor,  joined  the  exchange,  it  may 
be  perfectly  true  that  he  acquired  property;  but  it  was  prop- 
erty given  by  the  act  of  those  who,  in  giving  it,  accompanied 
the  gift  with  conditions  which  were  incident  to  and  a  part  of 
the  property;  and  it  was  in  no  sense  property  created  by  the 
individual's  act.  I  consider  that  there  is  an  obvious  distinc- 
tion between  property  of  the  individual's  own  creation,  to 
which  he  attaches  conditions,  or  in  the  disposal  of  which  he 
exerts  a  direction  whereby  the  claims  of  others  are  affected, 
and  property  which  comes  to  him  subject  to  conditions  which 
may  deprive  him  of  its  use  or  enjoyment.  And  so  here,  if  the 
constitution,  which  forms  the  basis  of  this  association,  appro- 
priates to  his  creditors  in  the  association,  or  to  any  of  its  cor- 
porate objects,  the  peculiar  property  of  the  member  who,  by 
force  of  constitutional  provisions,  has  lost  his  membership, 
that  was  an  incident  entering  into  his  title  to  it.  When  mem- 
bership and  the  rights  belonging  to  that  status  were  conferred 
upon  him,  the  gift  was  accompanied  by  a  condition  that  the 
rights,  of  whatever  nature,  should  revert  to  the  association 
upon  the  happening  of  certain  events,  and  he  cannot  be  heard 
to  complain;  nor  can  third  persons  claiming  to  derive  under 
him.  He  should  be  held  to  his  contract,  which  was  reason- 
able, and,  when  entered  into,  prejudiced  no  rights  of  others, 
nor  conflicted  with  any  statutory  or  common-law  right.     A 
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person  acquires  by  his  admission  to  membership  only  such 
rights  as  the  constitution  and  by-laws  of  the  association  give 
him;  and  upon  ceasing  to  be  a  member,  by  the  competent 
judgment  of  the  governing  committee,  he  ceases  to  have  any 
further  concern  or  interest  in  the  association,  except  it  is  given 
by  its  laws. 

The  New  York  Stock  Exchange,  by  the  accumulation  of  a 
great  fund  from  a  large  membership,  by  the  wise  and  success- 
ful management  of  the  members,  and  by  the  acquisition  of 
valuable  facilities  for  the  transaction  of  business,  has  given  to 
membership  an  important  pecuniary  value.  It  is  fair  to  pre- 
sume that  this  prosperity  and  success  were,  in  an  important 
degree,  due  to  the  regulations  adopted  looking  to  the  conduct 
by  a  member  of  his  business,  and  the  restraints  imposed  upon 
reckless  or  dishonest  methods.  Membership  may  be  property; 
but  it  is  not  property  in  every  sense.  If  it  is  property,  it  is 
encumbered  with  conditions  when  purchased,  without  which 
it  could  not  be  obtained:  Hyde  v.  Woods,  94  U.  S.  523. 

By  the  constitution  of  this  association,  the  powers  of  govern- 
ment are  vested  in  a  governing  committee,  whose  decision, 
after  the  trial  of  a  member  for  oflFenses  under  its  laws,  is  final. 
Standing  committees  are  appointed  by  them,  and  the  com- 
mittee on  insolvencies  is  charged  with  the  duty  of  immedi- 
ately investigating  every  case  of  insolvency,  and  of  reporting 
whether  the  same  was  occasioned  by  reckless  dealing,  or  by 
doing  business  for  improper  parties.  Should  the  governing 
committee,  upon  this  report,  determine  that  a  member's  fail- 
ure was  caused  by  doing  business  in  a  reckless  and  unbusiness- 
like manner,  he  maybe  declared  ineligible  for  readmission  by 
a  majority  vote  of  the  entire  governing  committee.  By  section 
2  of  article  13  of  the  constitution,  it  is  provided  that  ''  in  every 
case  where  a  member  is  deprived  of  liis  membership,  or  de- 
clared ineligible  for  readmission  by  the  governing  committee 
by  reason  of  any  offense  against  or  under  the  laws  of  the  ex- 
change, his  membership  may  be  disposed  of  forthwith  by  the 
committee  on  admissions." 

The  plaintiff — appellant  —  contends  that  in  such  a  case  as 
tliis,  of  Des  Marets's  severance  from  membership,  there  was 
no  power  under  the  constitution  to  distribute  the  proceeds 
arising  from  the  sale  of  his  membership,  and  that,  in  the  ab- 
Bence  of  some  express  reservation  of  the  right  to  dispose  of 
those  proceeds,  they  are  the  property  of  the  member.  The 
vice  in  plaintiff's  argument  is  in  the  assumption  that  a  mem- 
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ber  has  any  absolute  property  of  bis  own  in  such  a  case.  As 
we  have  before  seen,  the  rules  of  the  association  were  an  inci- 
dent to  the  rights  acquired  by  a  person  upon  admission;  and 
one  of  those  rules  was,  that  for  conviction  of  an  offense  against 
or  under  the  laws  of  the  exchange,  a  suspended  member  might 
be  deprived  of  right  to  readmission  to  membership.  When 
•expelled  he  ceases  to  have  any  interest  in  the  association. 
His  privilege  to  transact  his  business  at  that  place  has  been 
lost.  The  association  may  fill  the  vacancy  caused  by  his  ex- 
pulsion or  not,  as  they  please.  They  cannot  be  compelled  to 
do  so;  but  if  they  elect  to  admit  a  new  member,  and  can  de- 
rive from  so  doing  any  profit,  that  is  their  unquestionable 
right,  with  the  exercise  of  which  others  are  not  concerned. 
They  may  do  with  their  own  as  they  like.  As  I  Construe  sec- 
tion 2  of  article  13,  above  cited,  its  efifect  is  that  of  an  express 
reservation  of  the  right  to  deprive  a  member,  found  guilty  of 
an  offense  under  its  provisions,  of  all  rights,  interest,  and 
olaim  whatever. 

The  right  is  given  to  a  member  in  good  standing  to  propose 
for  admission  in  his  stead  some  one  acceptable  to  the  com- 
mittee on  admissions,  and  any  profit  he  derives  from  his  nego- 
tiations with  the  candidate  is  his.  So  if  a  member  becomes 
honestly  insolvent,  and  fails  to  qualify  under  the  rules  for 
readmission,  or  if  he  dies  after  the  claims  of  the  association 
are  discharged,  the  proceeds  may  be  paid  to  him  or  his  legal 
representatives,  as  the  case  may  be.  But  in  the  case  of  a 
member  who,  by  misconduct  cognizable  by  the  laws  of  tho 
association,  forfeits  his  right  to  continue  to  remain  a  member, 
there  is  reserved  by  the  constitution  the  right  to  dispose  of  his 
membership.  These  rules  are  reasonable,  and  do  not  contra- 
vene any  rule  of  public  policy,  and,  having  been  consented  to 
by  the  plaintiff's  assignor,  deprived  him  of  any  interest  or 
rights  in  the  association  of  which  he  had  ceased  to  be  a 
member. 

These  views  lead  to  an  affirmance  of  the  judgment  appealed 
from. 

Judgment  affirmed. 

Rights  of  Members  of  Voluntary  Association:  See  Edinboro*  Academjf 
V.  Robinson,  78  Am.  Dec.  421. 
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Meyer  v.  Blair. 

1109  New  York,  600.] 
Agreement  Exacted  by  Subscriber  to  Stock  of  Corporatiox  from 
other  subscribers,  to  the  efifect  that  if  at  the  end  of  one  year  he  should 
desire  to  sell  the  shares  subscribed  for,  they  will  purchase  the  same,  and 
pay  the  amount  paid  by  him,  with  interest,  is  valid  and  enforceable.  It 
is  not  fraudulent  as  to  co-subscribers;  nor  does  it  fall  within  the  reasons 
tinder  which  secret  agreements  between  subscribers  and  the  corporation, 
that  the  former  need  not  be  bound  by  their  subscription,  have  been  de- 
clared fraudulent  and  inoperative. 

Action  upon  an  agreement  raade  by  the  defendants,  Blair 
and  Struthers,  with  the  plaintiflf,  Meyer,  wherein  it  was  recited 
that  he  had  purchased  six  hundred  shares  of  the  stock  of  the 
Blair  Iron  and  Steel  Company,  sold  by  A.  S.  Diven,  as  trustee 
of  the  company,  at  the  price  of  fifty  dollars  per  share;  and 
that  if  at  the  end  of  one  year  Meyer  should  desire  to  sell  said 
ehares  at  the  price  paid  for  the  same,  they  would  purchase 
them  at  such  price,  with  interest  at  the  rate  of  seven  per  cent 
per  annum.  Blair  was  president  and  Struthers  a  trustee  of 
the  company,  and  they  executed  the  agreement  for  the  pur- 
pose of  inducing  Meyer  to  subscribe  for  the  stock  in  the  com- 
pany. His  subscription  was  annexed  to  a  prospectus,  which 
prospectus  and  the  form  of  the  subscription  are  as  follows:  — 

"  New  York,  January  20,  1873. 
"  The  capital  stock  of  the  Blair  Iron  and  Steel  Company  is 
twenty-five  thousand  shares  of  one  hundred  dollars, —  two 
million  five  hundred  thousand  dollars.  This  capital  has  been 
paid  up  by  the  transfer  of  the  patents  for  the  Blair  process 
and  the  works  at  Glenwood,  Twenty-third  ward  of  Pittsburg, 
Pennsylvania,  to  the  company  (the  deed  for  the  Glenwood 
property  to  be  made  as  soon  as  any  empowering  act  can  be 
obtained  from  the  Pennsylvania  legislature,  which  we  have 
bound  ourselves  to  procure),  and  the  whole  stock  of  said  com- 
pany issued  to  us  in  payment  therefor.  We  have  agreed  to 
place  in  the  hands  of  General  A.  S.  Diven,  as  trustee,  nine 
thousand  shares  of  this  stock,  to  be  used  as  working  capital 
for  the  company,  subject  to  the  order  of  the  board  of  trustees 
of  said  company,  excepting  fifty  thousand  dollars  of  the  pro- 
ceeds thereof  first  to  be  paid  to  us  by  said  trustee.  The  trus- 
tees of  the  company  have,  with  our  consent,  ordered  the  sale  of 
eix  thousand  of  said  shares  for  the  purpose  of  raising  a  pres- 
ent working  capital  and  paying  said  fifty  thousand  dollars, 
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the  minimum  price  to  be  fifty  dollars  per  share.  And  said  trus- 
tees, with  the  approbation  of  the  board  of  trustees,  now  oflFer 
said  six  thousand  shares  at  said  minimum  price  of  fifty  dollars 
per  share,  to  be  paid  for  as  follows,  viz.:  One  third  part  thereof 
as  soon  as  the  whole  six  thousand  shares  shall  be  subscribed 
for,  and  the  remainder  in  such  installments  as  the  board  of  trus- 
tees may  call  for  the  same  for  the  purposes  of  the  business,  the 
certificates  to  be  delivered  when  the  whole  shall  be  paid. 

"  Thomas  S.  Blair. 

"  T.  Struthers. 

"  Morrison  Foster, 
"  By  his  Attorney, 

"T.  Struthers. 
"  "We,  the  undersigned,  hereby  subscribe  to  the  number  of 
■shares  of  the  above  six  thousand  shares  set  opposite  to  our 
names,  respectively,  to  be  paid  for  according  to  the  terms 
above  set  forth;  but  this  subscription  not  to  be  binding  until 
the  whole  six  thousand  shares  shall  have  been  reliably  sub- 
scribed." The  defendants  claimed  that  the  agreement  upon 
which  the  action  was  brought  was  fraudulent  and  void.  Such 
was  the  opinion  both  of  the  trial  court  and  of  the  general  terra, 
l)oth  of  which  gave  judgment  for  defendants. 

William  H.  Williams j  for  the  appellant. 

E.  F.  Hall,  for  the  respondents. 

Andrews,  J.  The  defense  set  up  by  the  defendants  to  es- 
cape from  the  plain  obligation  assumed  by  them  under  the 
agreement  of  April  4,  1873,  is  founded  upon  no  equity  in  their 
favor,  and  if  allowed  to  prevail  will  defeat  a  contract  which, 
on  its  face,  was  perfectly  legal  and  valid.  Nor  is  it  claimed 
that  the  contract  is  void  for  fraud,  mistake,  or  want  of  con- 
sideration as  between  the  parties.  The  defendants  fully  un- 
derstood the  contract  into  which  they  entered;  they  in  fact 
tendered  it  to  the  plaintiff  as  an  inducement  to  him  to  become 
a  subscriber  to  the  stock  of  the  Blair  Iron  and  Steel  Company, 
and  as  between  the  parties,  and  considering  their  relations 
only,  there  can  be  no  doubt  that  the  plaintiff  is  entitled  to  en- 
force it.  But  the  defendants  assert  that  by  reason  of  extrinsic 
facts  the  contract  was  tainted  with  illegality,  and  they  invoke 
for  their  defense  the  settled  principle  of  public  policy  fre- 
quently acted  upon  and  applied,  that  "  no  court  will  lend  its 
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aid  to  a  man  who  founds  his  cause  of  action  upon  a  fraudulent 
or  illegal  act":  Lord  Mansfield  in  Holman  v.  Johnson,  Cowp. 
341.  343. 

The  contract  in  form  is  a  contract  by  the  defendants  to  buy 
from  the  plaintiff,  within  one  year  from  the  date  of  the  con- 
tract, certain  shares  of  stock  purchased  by  him  of  the  Blair 
Iron  and  Steel  Company,  in  case  the  plaintiff  shall  desire  to- 
sell  the  same,  and  to  pay  therefor  the  price  paid  by  the 
plaintiff  on  his  purchase  of  the  same  stock  from  the  company. 
The  supposed  vice  of  the  contract  resides  in  the  fact  that 
the  plaintiff,  at  the  request  of  the  defendants,  the  principal 
promoters  of  the  company  and  the  owners  of  most  of  the 
shares,  concurrently  with  the  making  of  the  contract  in  ques- 
tion, became  one  of  several  subscribers  for  six  thousand  shares 
of  the  Blair  Iron  and  Steel  Company,  owned  by  the  company, 
and  which  it  offered  for  sale  under  the  terms  of  a  prospectus 
and  subscription,  which  are  set  forth  at  large  in  the  case.  In 
substance,  the  claim  is,  that  the  agreement  of  the  plaintiff  with 
the  defendant  operated  as  a  fraud  on  the  other  subscribers  to 
the  stock,  because  his  capital  was  not  put  at  risk  during  the 
year  in  which  he  could  exercise  the  option  given  by  the  con- 
tract; and  that  this  was  a  secret  advantage,  the  securing  of 
which  was  inconsistent  with  good  faith  on  the  part  of  the 
plaintiff  towards  the  other  subscribers.  The  prospectus,  which 
accompanied  the  subscription,  set  forth,  in  substance,  that 
nine  thousand  shares  of  the  stock  had  been  placed  by  the  de- 
fendants and  one  Foster  in  the  hands  of  a  trustee  for  the  com- 
pany, the  proceeds  of  which,  except  fifty  thousand  dollars, 
were  to  be  "  used  as  working  capital,"  and  that  the  trustees 
had  ordered  the  sale  of  six  thousand  shares  for  that  purpose, 
and  to  pay  the  prior  lien  of  fifty  thousand  dollars,  at  the  mini- 
mum price  of  fifty  dollars  per  share,  payable  one  third  as  soon 
as  the  whole  was  subscribed  for,  and  the  balance  as  called  for 
by  the  trustees,  the  certificates  to  be  delivered  when  the  whole 
subscription  should  be  paid.  The  subscription,  which  was 
appended  to  the  prospectus,  was  as  follows:  "We,  the  under- 
signed, hereby  subscribe  to  the  number  of  shares  of  the  above 
six  thousand  shares  set  opposite  to  our  names,  respectively,  to 
be  paid  for  according  to  the  terms  above  set  forth;  but  thi» 
eubscriptioi\  not  to  be  binding  until  the  whole  six  thousand 
shares  shall  have  been  reliably  subscribed."  Sixteen  or  more 
persons  and  firms  severally  subscribed  for  shares  aggregating: 
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Ihe  whole  number,  or  six  thousand  shares,  of  whom  the  plain- 
tiff was  the  sixth  subscriber,  he  subscribing  for  six  hundred 
shares.  We  are  unable  to  concur  in  the  conclusion  reached 
in  the  courts  below,  that  the  contract  in  question  was  fraudu- 
lent as  to  co-subscribers  with  the  plaintiff  for  the  six  thousand 
shares  sold  by  the  company,  or  that  it  was  in  violation  of  any 
express  or  implied  obligation  existing  between  them. 

The  cases  mainly  relied  upon  to  support  the  claim  that  the 
contract  was  illegal  and  fraudulent  are  of  two  classes, — cases 
of  stock  subscriptions  to  the  stock  of  corporations  accom- 
panied by  a  secret  agreement  between  the  company  and  the 
subscriber  that  the  latter  should  not  be  bound  by  his  sub- 
scription, or  changing  in  some  other  respect  its  ostensible 
terms,  and  cases  of  composition  between  a  debtor  and  his 
creditors,  where  a  creditor,  joining  in  the  composition  by  a 
secret  arrangement  with  the  debtor,  secures  an  advantage  over 
other  creditors,  in  violation  of  the  understanding  implied  in 
all  cases  of  composition  that  the  settlement  with  the  creditors 
joining  in  the  composition  proceeds  exclusively  upon  the  terms 
of  the  common  agreement.  In  both  classes  of  cases  men- 
tioned, the  collateral  agreement  is  held  to  be  void.  In  tho 
first,  the  courts  hold  the  subscriber  to  the  ostensible  contract, 
and  permit  it  to  be  enforced  in  an  action  by  the  company  as 
the  only  means  of  preventing  the  consummation  of  the  fraudu- 
lent scheme  and  protecting  the  other  subscribers:  White  Moun- 
tains R.  R.  Co.  V.  Eastman,  34  N.  H.  124.  In  the  other  class 
the  court  refuses  to  enforce  the  secret  bargain,  and  confines 
the  creditor,  who  is  a  party  to  the  fraud,  to  a  remedy  to  re- 
cover the  sum  which,  by  the  terms  of  the  composition,  he 
agreed  to  accept:  White  v.  Kuntz,  107  N.  Y.  518.  The  case 
of  White  Mountains  R.  R.  Co.  v.  Eastman,  supra,  is  a  leading 
case,  illustrating  the  class  of  cases  first  mentioned.  The  doc- 
trine that  an  agreement  between  one  subscriber  to  the  stock 
of  a  corporation  and  the  company  made  currently  with  the 
making  of  the  subscription  which  purports  to  annul  its  obli- 
gation or  materially  limit  and  change  the  liability  of  the  sub- 
scriber to  the  detriment  of  the  company  is  invalid  and  void, 
is  founded  upon  the  construction  that  a  subscription  to  the 
stock  of  a  corporation  whose  stock  is  open  for  general  sub- 
scription is  not  only  an  undertaking  between  each  subscriber 
and  the  company,  but  between  him  and  all  other  subscribers 
to  the  common  enterprise;  and  that  each  subscriber  has  the 
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right  to  suppose  that  the  subscription  of  every  other  sub- 
scriber is  a  bona  fide  undertaking  according  to  its  terms. 
"Their  respective  subscriptions,"  says  the  court  in  the  case  of 
White  Mountains  R.  R.  Co.  v.  Eastman,  supra,  "are  contribu- 
tions or  advances  for  a  common  object.  The  action  of  each  in 
his  subscription  may  be  supposed  to  be  influenced  by  that  of 
the  others,  and  every  subscription  to  be  based  on  the  ground 
that  the  others  are  what,  upon  their  face,  they  purport  to  be": 
See  also  Graff  v.  Pittsburgh  etc.  R.  R.  Co.,  31  Pa.  St.  489;  Miller 
V.  Hanover  Junction  etc.  R.  R.  Co.,  87  Id.  95;  30  Am.  Rep.  349; 
Melvin  v.  Lamar  Ins.  Co.,  80  111.  446;  22  Am.  Rep.  199.  The 
illegality  of  secret  agreements  in  case  of  composition  be- 
tween debtor  and  creditor  has  been  established  by  a  uniform 
course  of  decision  upon  the  plainest  principles  of  morality  and 
justice.  A  composition  agreement,  still  more  than  a  stock 
subscription,  is  an  agreement  as  well  between  the  creditors 
themselves  as  between  the  debtor  and  his  creditors.  Secret 
agreements  in  fraud  of  the  composition  are  usually  extorted 
by  the  creditor  as  a  consideration  of  his  entering  into  the 
composition.  They  are  a  direct  fraud  upon  the  other  credi- 
tors. They  contradict  the  representation  which  the  com- 
position imports, — that  the  compromise  is  accepted  by  each 
creditor  in  full  satisfaction  of  his  debt.  Moreover,  where  the 
composition  provides  for  giving  credit  to  the  debtor  for  the 
amount  to  be  paid  on  the  composition,  such  secret  agreements 
take  or  may  take  from  him  the  very  means  to  meet  the  com- 
position engagements.  It  is  unnecessary  to  cite  authorities 
to  sustain  a  doctrine  so  well  settled.  We  refer  to  some  cases 
showing  that  the  courts  in  these  transactions  exact  the  most 
scrupulous  good  faith  from  all  parties:  Russell  v.  Rogers,  10 
Wend.  474;  25  Am.  Dec.  574;  Solinger  v.  Earle,  82  N.  Y.  393f 
Knight  v.  Hunt,  5  Bing.  432;  Leicester  v.  Rose,  4  East,  372. 

The  present  case  is  not,  we  think,  within  the  principle  of 
the  stock  subscription  cases  or  the  cases  of  composition,  to 
which  reference  has  been  made.  The  main  object  of  the  com- 
pany in  offering  the  stock  for  sale  was  to  secure  "working 
capital,"  as  is  shown  by  the  prospectus.  This  object  was 
known  to  the  subscribers.  If  the  subscription  of  the  plaintiflf 
was  .a  pretense  merely,  or  if  the  subscription  had  been  accom- 
panied by  a  secret  agreement  between  the  plaintiff  and  the 
company  that  he  should  be  relieved  from  the  subscription,  or 
by  which  the  terms  of  the  purchase  were  materially  changed 
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to  the  disadvantage  of  the  company,  and  for  the  advantage  of 
the  plaintiff,  there  might  be  ground  for  applying  the  rule 
declared  in  the  subscription  cases,  and  declaring  the  transac- 
tion to  be  a  fraud  on  the  other  subscribers.  By  the  terms  of 
the  subscription  the  subscribers  were  not  to  be  bound,  unless 
the  whole  six  thousand  shares  were  "reliably  subscribed,"  and 
u  subscription  not  available  to  the  company,  by  reason  of  a 
secret  agreement  accompanying  it,  would  not  be  a  reliable 
subscription  within  the  meaning  of  the  condition.  But  there 
was  no  agreement  between  the  company  and  the  plaintiff, 
secret  or  otherwise,  direct  or  indirect,  except  the  agreement 
■contained  on  the  face  of  his  subscription.  The  plaintiff,  by 
his  subscription,  became  bound  to  the  company  to  take  th« 
shares  subscribed  for,  and  this  agreement  has  never  been  dis- 
charged, or  in  any  way  impaired.  The  plaintiff  remained 
bound  by  his  subscription,  notwithstanding  the  agreement 
with  the  defendants,  as  fully  and  completely  as  though  the 
agreement  with  the  defendants  had  never  been  made.  Noth- 
ing has  occurred  to  change,  qualify,  or  limit  his  obligation  to 
the  company.  The  company  sold  the  shares  to  secure  "work- 
ing capital."  The  subscription  of  the  defendant,  entered  with 
the  other  subscriptions,  secured  the  accomplishment  of  tho 
object.  The  condition  of  the  subscriptions,  that  the  whole  six 
thousand  shares  should  be  "reliably  subscribed,"  was  fulfilled. 
It  was  so  conceded  on  the  trial.  The  defendants  were  inter- 
ested in  setting  the  company  afoot.  They  were  the  principal 
holders  of  its  stock.  Presumably  they  had  confidence  in  tho 
value  of  the  new  process  for  manufacturing  iron  and  steel 
covered  by  their  invention.  They  sought  out  the  plaintiff. 
On  his  declining  at  first  to  subscribe  to  the  stock  of  the  com- 
pany, they  offered  him  the  inducement  that  they  would  tako 
the  stock  off  his  hands  within  a  year,  at  cost  price,  if  he  de- 
sired it.  It  appears  that  the  same  inducement  was  offered  to 
other  subscribers,  but  not  to  all.  We  think  there  was  noth- 
ing illegal  in  this  arrangement.  There  was  no  community  of 
action  between  the  subscribers.  Each  subscribed  for  such 
reasons  as  satisfied  him.  It  is  supposable  that  some  sub- 
scribers may  have  been  influenced  by  the  fact  that  other  per- 
«ons  known  to  them,  in  whose  business  judgment  they  had 
<;onfiaciice,  had  also  subscribed.  But  we  think  it  would  too 
greatly  interfere  with  the  freedom  of  contract  to  hold  that,  for 
this  reason,  a  subscriber  could  not  enter  into  an  agreement 
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■with  third  persons  at  the  time  of  the  subscription,  to  the  effect 
that  the  latter  should  assume  the  risk  of  the  enterprise,  there 
being  no  actual  fraud,  and  the  relations  between  the  subscriber 
and  the  company  remaining  unchanged.  The  contract  in  the 
case  of  Adams  v.  Outhouse,  45  N.  Y.  318,  was,  in  its  very 
nature,  fraudulent  and  dishonest.  It  was  the  price  of  a  fraud- 
ulent concealment  by  one  of  several  distributees  of  an  estate 
of  assets  in  which  all  the  distributees  were  equally  interested. 

We  think  the  judgment  is  erroneous,  and  it  should  there- 
fore be  reversed. 

Judgment  reversed. 


Rights  and  Liabilities  ot  Subscribers  to  Cobporatb  Stock,  Geitsb- 
ALLY:  See  the  extended  note  to  ITiompson  v.  Beno  Savings  Batik,  3  Am.  Qi, 
Hep.  806  et  seq. 
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Harriman  V,  Pittsburgh  etc.  Kailwat  Co. 

[45  Ohio  State,  11.] 

Bailboad  Company  —  Acquiescence  in  Use  of  Track  by  Public  —  Db- 
OBEE  OF  Care  Required.  —  A  railroad  company  which  has  for  a  long 
time  permitted  the  public,  including  children,  to  travel  and  pass  habitu- 
ally over  its  road,  at  a  given  point,  without  objection  or  hindrance, 
should,  in  the  operation  of  its  trains  and  management  of  its  road,  so  long 
as  it  acquiesces  in  such  use,  be  held  to  anticipate  the  continuance  thereof, 
and  is  bound  to  exercise  care  accordingly,  having  due  regard  to  such 
probable  use,  and  proportioned  to  the  probable  danger  to  persons  so  using 
its  road;  and  it  is  negligence  for  the  servants  of  such  company  to  know- 
ingly interpose  any  new  danger  without  reasonable  precaution  against 
injury  therefrom. 

Id.  —  Negligence  —  Proximate  Cause  of  Injury.  —  The  servants  of  » 
railroad  company  negligently  placed  and  left  an  unexploded  signal  tor- 
pedo at  a  point  on  the  company's  track,  which  the  public,  including 
children,  had  long  been  accustomed  to  use  as  a  crossing,  with  tbe  acqui- 
escence of  the  company.  The  torpedo  was  picked  up  by  a  boy  nine  years 
of  age,  while  so  using  the  company's  track,  and  was  carried  by  him  into 
a  crowd  of  boys  near  by,  and,  being  ignorant  of  its  dangerous  character, 
he  attempted  to  open  it.  The  torpedo  exploded,  and  the  plaintiff,  a  boy 
ten  years  of  age,  was  injured  by  the  explosion.  Under  this  state  of  facts, 
it  was  held  that  the  negligence  of  the  company's  servants  was  the  proxi- 
mate cause  of  the  injury  suffered  by  the  plaintiff;  and  the  fact  that  the 
torpedoes  were  wantonly  placed  on  the  company's  track  by  its  train-men, 
when  there  was  no  necessity  for  using  them  at  that  time  and  place,  did 
not  exempt  the  company  from  liability  to  the  plaintiff. 

Action  by  Harriman,  an  infant,  by  his  next  friend,  to  re- 
cover damages  for  personal  injuries,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  corporation,  tb* 
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Pittsburgh,  Cincinnati,  and  St.  Louis  Railway  Company.  As 
appears  by  the  plaintiff's  amended  petition,  the  defendant,  in 
using  and  operating  its  road,  carried  signal  torpedoes  on  its 
trains,  it  being  well  known  to  the  defendant  that  these  torpe- 
does easily  exploded  through  handling,  and  were  dangerous  to 
Imman  life,  though  harmless  in  appearance;  that  while  run- 
ning a  train  on  its  road,  carrying  these  torpedoes,  the  train  was 
stopped  at  a  water-station,  and  the  defendant's  servants,  being 
in  control  and  management  of  the  train,  took  several  of  the 
torpedoes  therefrom,  and  wantonly  placed  them  on  the  defend- 
ant's road,  there  being  no  reason  or  necessity  for  using  them 
at  that  time  or  place;  that  the  same  were  used  in  mere  wan- 
tonness, and  with  a  view  that  they  would  be  passed  over  and 
exploded  by  the  train  in  moving  forward;  that  the  defendant 
negligently  failed  to  explode  all  of  them,  but  negligently  left 
unexploded,  and  in  full  view,  one  of  them  at  a  place  on  its 
road,  over  which  the  general  public,  including  children,  were 
for  a  long  time  daily  accustomed  to  pass,  without  objection  or 
hindrance,  of  all  which  the  defendant  had  knowledge;  that 
immediately  after  the  train  had  moved  on,  a  boy  nine  years  of 
age,  named  Brown,  who,  with  the  knowledge  of  the  defendant, 
was  coming  on  the  track  immediately  behind  the  train,  dis- 
covered the  torpedo,  picked  it  up,  and  carried  it  to  a  crowd  of 
boys  near  by,  among  whom  was  the  plaintiff,  a  boy  ten  years 
old;  that  neither  the  plaintiff,  nor  any  of  the  boys  with  him, 
who  were  about  the  same  age,  had  any  knowledge  of  the  dan- 
gerous character  and  composition  of  the  torpedo;  and  that 
while  being  so  exhibited  it  exploded  with  great  violence,  with- 
out any  fault  on  the  part  of  the  plaintiff,  causing  the  injuries 
complained  of.  The  plaintiff  seeks  to  reverse  the  judgments 
of  the  courts  below  sustaining  a  demurrer  to  his  amended 
petition. 

Foos  and  Fisher^  for  the  plaintiff  in  error. 

Charles  Darlington^  for  the  defendant  in  error. 

Williams,  J.  In  support  of  the  demurrer  to  the  amended 
petition,  and  the  action  of  the  courts  below  in  sustaining  the 
same,  it  is  urged:  1.  That  the  defendant  owed  no  duty,  either 
to  the  plaintiff  or  the  boy  Brown  (who  picked  up  the  torpedo), 
and  was  under  no  obligation  to  them  to  keep  its  road  in  a  safe 
or  suitable  condition  for  their  use;  2.  That  the  alleged  negli- 
gence of  defendant's  servants  was  not  the  proximate  cause  of 
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the  plaintiflf's  injury,  but  that  the  same  was  caused  by  the 
wrongful  act  of  Brown;  and  3.  That  the  defendant's  servants, 
in  placing  the  torpedoes  on  its  track  and  leaving  one  there, 
were  not  engaged  in  the  performance  of  any  duty  devohdng 
upon  them  under  their  employment,  nor  in  the  furtherance  of 
the  defendant's  business. 

1.  The  first  ground  for  the  claim  of  the  defendant  that  the 
demurrer  was  properly  sustained,  more  definitely  stated,  is, 
that  between  stations  and  public  crossings  the  defendant  has 
the  same  exclusive  ownership,  possession,  and  control  of  its 
tracks  and  rights  of  way  as  any  other  owner  has  of  his  prop- 
erty; and  persons  going  upon  the  same  without  permission  are 
trespassers;  and  those  who  go  upon  them  by  mere  license  do 
BO  subject  to  all  the  risks  incident  to  so  hazardous  an  under- 
taking; and  in  neither  case  is  any  obligation  or  duty  imposed 
by  law  upon  the  defendant  to  provide  against  the  danger  of 
accidents  to  them;  nor  is  it  liable  for  injuries  resulting  from 
the  unsafe  or  dangerous  condition  of  its  roadway.  That  at 
best  the  boy  Brown,  when  he  picked  up  the  torpedo,  was  on 
the  defendant's  roadway  by  mere  permission,  and  took  upon 
lumself  all  the  dangers  and  risks  of  his  act;  and  the  plaintiflT 
is  in  no  better  or  dififerent  position. 

Actionable  negligence  is  sometimes  defined  to  be  "the  ne- 
glect of  the  use  of  ordinary  care  or  skill  towards  a  person  to 
whom  the  defendant  owes  the  duty  of  observing  ordinary  care 
and  skill,  by  which  neglect  the  plaintiff,  without  contributory 
negligence  on  his  part,  has  sufiered  an  injury  to  his  person  or 
property."  Again,  it  is  said  that  "actionable  negligence  ex- 
ists only  where  the  one  whose  act  causes  the  injury  owes  to 
the  injured  person  a  duty,  created  either  by  contract  or  opera- 
tion of  law,  which  he  has  failed  to  discharge."  It  may  also 
be  regarded  as  a  general  rule  that  a  railway  company,  between 
stations  and  public  crossings,  has  the  same  exclusive  control 
of  its  roadway  as  other  owners  have  of  their  private  property, 
and  that  generally  no  duty  is  imposed  by  law  on  the  owner  to 
keep  his  premises  in  a  suitable  condition  for  trespassers  or 
licensees  who  enter  by  permission  only;  that  a  "mere  naked 
license  or  permission  to  enter  on  or  pass  over  an  estate  will 
not  create  a  duty  or  impose  an  obligation  on  the  part  of  the 
owner  or  person  in  possession  to  provide  against  the  danger  of 
accident." 

These  general  rules  are  given  controlling  effect  when  only 
the  conditions  therein  stated  are  present,  but  must  be   ap- 
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plied  subject  to  other  recognized  principles  in  cases  including 
other  material  conditions. 

It  is  apparent  that  there  may  be  a  substantial  difference  be- 
tween absolving  the  owner  from  the  active  duty  of  providing 
against  the  danger  of  accident  to  a  trespasser  upon  his  prem- 
ises, or  one  who  enters  the  same  as  a  mere  licensee,  and  giving 
him  the  same  immunity  when  he  knowingly  places  a  highly 
explosive  and  dangerous  instrument  or  agent  in  the  way  that 
he  knows  the  licensee,  a  child  of  tender  years,  is  habitually 
accustomed  to  go,  and  where  an  ordinarily  prudent  person 
would  reasonably  expect  him  to  go,  and  be  thereby  injured. 

An  owner  may,  without  protest  or  objection,  permit  his 
premises  to  be  used  by  the  public  so  long,  in  the  same  condi- 
tion, that  his  acquiescence  in  the  continuation  of  such  use, 
until  some  warning  or  notice  on  his  part,  might  reasonably  bo 
expected;  and  if  under  such  circumstances  and  with  knowl- 
edge of  the  same,  he  should  place  or  leave  some  new,  danger- 
ous structure  or  instrument  in  the  way  so  used,  and  from 
which  he  might  reasonably  apprehend  danger  of  injury  to 
those  accustomed  to  such  use,  can  he  claim  exoneration  from 
liability  in  case  such  injury  shall  occur,  on  the  ground  that 
the  law  imposed  no  duty  on  him  to  keep  his  premises  in  a  safe 
and  suitable  condition  for  trespassers  and  licensees  who  enter 
by  permission  only? 

This  is  the  practical  question  here  presented,  and  the  an- 
swer, as  well  as  the  reasons  for  the  same,  will  appear  from  an 
examination  of  some  of  the  cases  referred  to  by  counsel,  and 
some  not  cited  by  them.  Kelley  v.  Columbus,  41  Ohio  St.  263, 
cited  by  defendant's  counsel,  was  a  proper  case  for  the  appli- 
cation of  the  general  rule  contended,  for  by  him.  It  did  not 
appear  that  Kelley  or  the  public  had  been  accustomed  to  use 
the  lot  in  question,  nor  that  the  defendant  had  knowledge  of 
such  use,  or  of  its  dangerous  condition.  The  whole  of  the 
case  was,  the  plaintiff  went  upon  the  lot  without  authority, 
and  fell  into  an  excavation,  and  he  was  properly  denied  re- 
covery. McCauley,  J.,  says:  "If  the  pavement  beyond  the 
limits  of  the  street  led  to  any  place  where  persons  might  bo 
expected  to  go  for  any  legitimate  purpose,  the  result  would  bo 
difTerciit."  The  case  of  Pittsburgh  etc.  R'y  Co.  v.  Bingham,  29 
Id.  3G4,  also  belongs  to  this  class.  The  railway  company  had 
erected,  and  for  eighteen  years  maintained,  its  depot  building 
in  the  same  condition.  The  plaintiff's  intestate,  Bingham, 
went  into  it  as  a  place  of  safety  during  a  violent  storm;  the 
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€torm  blew  ofif  the  roof  and  killed  him.  The  railway  com- 
pany had  no  knowledge  of  the  defective  or  dangerous  condi- 
tion of  the  roof,  if  such  was  its  condition,  and  it  could  hardly 
be  said  that  under  the  facts  of  that  case  a  person  of  ordinary 
prudence  would  anticipate  that  the  building  would  be  blown 
■down  by  a  violent  storm.  In  the  opinion  of  the  court,  Boyn- 
ton,  J.,  says:  "If  the  company  had  possessed  knowledge,  in 
fact,  of  the  dangerous  character  or  condition  of  the  building, 
and  gave  no  notice  thereof  to  those  it  permitted  to  enter  or 
occupy,  other  considerations  would  arise."  Carter  v.  Columbia 
etc.  R.  R.  Co.,  19  S.  C.  20,  45  Am.  Rep.  754,  is  another  of  this 
class  of  cases.  The  railroad  company  had  placed  a  torpedo 
on  its  track  as  a  danger  signal  to  guard  against  collisions,  and 
in  accordance  with  its  rules  and  regulations.  The  deceased 
picked  it  up.  It  exploded,  killing  him.  The  court,  deciding 
that  the  railroad  company  was  not  liable,  said:  "The  evidence 
did  not  show  or  tend  to  show  that  the  company  knew  the  tor- 
pedo was  extraordinarily  explosive,  or  such  as  to  require 
notice  that  it  was  being  used,  or  that  it  might  have  antici- 
pated a  fatal  result  from  their  use, — in  fine,  no  evidence  ex- 
cept the  naked  facts  that  the  defendant  had  placed  the  torpedo 
upon  its  track  for  a  good  purpose,  and  that  the  deceased,  by 
intermeddling  with  it  for  a  bad  purpose,  had  brought  upon 
himself  the  injury  which  resulted  from  the  explosion." 

The  foregoing  cases  sufficiently  illustrate  the  application  of 
the  general  rules  referred  to,  while  others  we  now  proceed  to 
consider  furnish  a  satisfactory  solution  of  the  case  under  dis- 
cussion, and  distinguish  it  from  those  controlled  by  the  gen- 
eral rules  mentioned. 

In  Bellefontaine  etc.  R.  R.  Co.  v.  Snyder,  18  Ohio  St.  399,  98 
Am.  Dec.  175,  Mary  Snyder,  the  plaintiff  in  the  action,  a  child 
six  years  of  age,  while  on  her  way  to  school,  was  crossing  the 
railroad  track  at  a  point  where  there  was  no  public  highway, 
"but  where  school  children  and  others  were  in  the  daily  habit 
of  crossing  and  recrossing  without  objection  on  the  part  of 
the  railroad  company";  while  standing  on  the  track  at  this 
point,  a  gravel  train  backed  onto  her,  and  occasioned  the  in- 
jury complained  of  The  jury  gave  her  a  verdict,  and  the 
company  prosecuted  error  to  this  court.  The  claim  was  made 
in  behalf  of  the  company  that  the  girl  was  a  trespasser, — 
where  she  had  no  right  to  bo,  —  and  by  her  own  act  put  herself 
directly  in  the  way  of  danger,  and  was  therefore  not  entitled 
to  recover.     The  court  held  otherwise;  and  in  the  opinion, 
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Welch,  J.,  refers  with  approval  to  the  leading  English  case  of 
Lynch  v.  Nurdin,  1  Q.  B.  29,  which  will  be  hereafter  noticed, 
and  after  reviewing  many  cases  concludes  as  follows:  "The 
injury  here  was,  within  the  ordinary  and  probable  sequence  of 
events,  a  result  of  defendant's  negligence.  It  might  reason- 
ably have  been  anticipated.  There  was  danger  of  its  happen- 
ing, such  as  an  ordinarily  careful  and  prudent  person  might 
have  apprehended,  and  would  be  likely  to  apprehend,  as  a. 
possible  result  of  any  relaxation  of  vigilance  and  care." 

Quite  like  the  foregoing  case  is  Barry  v.  New  York  etc.  R.  R. 
Co.,  92  N.  Y.  289,  44  Am.  Rep.  377.  This  was  an  action  to 
recover  damages  for  killing  a  boy  ten  years  of  age,  who,  at  the 
time  he  was  killed,  was  crossing  the  railroad  track  where 
there  was  no  public  way,  but  where  the  public  had  been,, 
without  objection  on  the  part  of  the  railroad  company,  ac- 
customed to  pass.  In  disposing  of  the  objection  urged  against 
the  right  of  recovery  in  such  case,  because  the  boy  was  on  the 
track  as  a  mere  licensee,  the  court  say:  "There  can  be  no 
doubt  that  the  acquiescence  of  the  defendant  for  so  long  a 
time,  in  the  crossing  of  the  tracks  by  pedestrians,  amounted 
to  a  license  and  permission,  by  defendant,  to  all  persons  to 
cross  the  tracks  at  this  point.  These  circumstances  imposed 
a  duty  upon  the  defendant,  in  respect  to  persons  using  the 
crossing,  to  exercise  reasonable  care  in  the  movement  of  its 

trains So  long  as  it  permitted  the  public  use,  it  was 

chargeable  with  knowledge  of  the  danger  to  human  life  from 
operating  its  trains  at  that  point,  and  was  bound  to  such  rea- 
sonable precaution  in  their  management  as  ordinary  prudence 

dictated  to  protect  wayfarers  from  injury The  ground 

of  liability  in  this  case  is  negligence,  and  the  duty  of  the  de- 
fendant to  exercise  reasonable  care  existed  irrespective  of  the 
fact  whether  the  plaintiff's  intestate  had  a  fixed  legal  right 
to  cross  the  track,  or  was  there  simply  by  the  defendant's 

implied  permission The  circumstances  known  to  the 

defendant  required  this,  whether  the  plaintiff's  intestate  was 
there  by  right  or  by  a  mere  license." 

It  is  said,  however,  that  the  negligence  in  each  of  the  cases 
just  referred  to  was  active  negligence,  or  negligence  by  com- 
mission, and  not  merely  passive  negligence,  or  negligence  by 
omission,  and  they  are  therefore  distinguishable  from  the  case 
under  consideration. 

It  may  frequently  be  the  case  that  omissions  are  slighter 
degrees  of  negligence,  and  their  connection  with  the  injury  not 
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80  clear  or  direct  as  acts  of  commission;  but  quite  the  con- 
trary may  be,  and  sometimes  is,  true.  If  the  neglect  be  the 
proximate  cause  of  the  injury,  it  is  of  no  consequence  whether 
it  be  omission  or  commission.  Some  well-considered  cases  ex- 
pressly discard  the  distinction,  while  others  wholly  ignore  it; 
among  the  former  is  Davis  v.  Chicago  etc.  R'y  Co.,  58  Wis.  646, 
46  Am.  Rep.  667.  It  was  there  held  if  the  public,  with  the 
knowledge  and  acquiescence  of  a  railroad  company,  have  been 
long  accustomed  to  walk  upon  its  track,  that  amounts  to  a 
license,  although  it  is  a  statutory  offense  to  walk  upon  a  rail- 
road track;  and  that  the  company  was  liable  to  one  who,  while 
80  walking,  was  injured  by  the  negligent  act  or  omission  of  its 
servants.  The  negligence  complained  of  in  that  case  consisted 
in  leaving  on  the  defendant's  track,  unattended,  an  engine 
fired  up,  with  water  in  the  boiler,  which  exploded,  and  injured 
the  plaintiff,  who  was  at  the  time  walking  on  the  defendant's 
track.  It  appeared  that  for  many  years  the  public  had  been 
accustomed  to  pass  along  this  part  of  the  defendant's  road- 
way, to  the  knowledge  of  the  defendant,  and  without  objection 
from  it.  It  was  insisted,  in  behalf  of  the  company,  that,  as  to 
persons  on  its  premises  as  mere  licensees  for  their  own  pur- 
poses or  convenience,  it  owed  no  duty  of  active  care  or  watch- 
fulness to  protect  them  from  injury,  and  that  it  was  not  liable 
for  an  injury  resulting  from  omission  merely;  that  while  it 
might  be  liable  for  an  injury  directly  caused  by  the  negligent 
performance  of  an  act,  it  was  not  liable  for  the  negligent 
omission  to  do  an  act  which  results  in  injury  to  the  same  per- 
son. After  reviewing  many  English  and  American  cases,  the 
court  disposes  of  the  question  as  follows:  "The  cases  do  not 
sustain  the  claim  that  a  railroad  company  owes  no  duty  to 
care  for  the  lives  and  limbs  of  those  whom  it  permits  to  occupy 
its  right  of  way  for  the  purposes  of  passage,  and  can  only  be 
held  responsible  for  their  willful  injury,  or  for  injury  which  is 
the  result  of  gross  negligence  on  the  part  of  its  servants;  nor  do 
they  sanction  the  theory  that,  although  the  company  in  such 
case  may  be  liable  when  the  injury  is  the  direct  result  of  the 
negligent  act  of  commission,  it  will  not  be  liable  where  the  in- 
jury is  the  result  of  the  negligent  omission  of  an  act  which,  in 
the  exercise  of  due  care,  the  defendant  ought  to  perform." 

In  Bransom,  v.  Labrot,  81  Ky.  638,  50  Am.  Rep.  193,  the 
negligence  complained  of,  like  that  in  this  case,  consisted  in 
leaving  the  dangerous  structure  on  premises  over  which  the 

public  was  accustomed  to  pass  without  objection,  and  that,  it 
Am.  St.  Bkp..  Vol.  IV.— 88 
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was  there  held,  constituted  gross  negligence.  The  action  was 
brought  by  Bransom,  as  administrator  of  his  son,  under  a 
statute  of  Kentucky  which  provided  that,  "if  the  life  of  any 
person  is  lost  or  destroyed  by  the  willful  neglect  of  another 
person  or  persons,  their  agents  or  servants,  the  widow,  heir, 
or  personal  representative  shall  have  the  right  to  sue  and 
recover  damages  for  the  loss  or  destruction  of  the  life  afore- 
said." The  petition,  to  which  a  general  demurrer  was  sustained 
by  the  lower  court,  stated  in  substance  that  the  defendants, 
being  the  owners  of  certain  lumber,  caused  the  same  to  be 
piled  up  on  an  uninclosed  lot  in  their  possession  in  the  city 
of  Frankfort;  that  the  lumber  was,  by  the  gross  and  will- 
ful neglect  of  the  defendants,  so  negligently  piled  up  as  to 
be  dangerous;  that  for  many  years  the  public  had  been  per- 
mitted to  cross  over  the  lot,  and  children  were  in  the  habit  of 
playing  on  the  same,  all  of  which  the  defendants  knew;  and 
while  the  plaintiff's  son  was  so  upon  the  lot,  part  of  the  lum- 
ber fell  upon  and  killed  him.  In  the  course  of  an  extended 
opinion,  the  court,  among  other  things,  say:  "As  a  general 
rule,  the  owner  of  land  may  retain  to  himself  the  sole  and 
exclusive  use  and  occupation  of  it.  But  its  individual  use  and 
enjoyment  are  subject  to  conditions  and  restrictions  imposed 
for  the  public  good,  and  from  a  reasonable  and  humane  re- 
gard for  the  welfare  and  rights  of  others.  Hence,  a  party 
may  be  made  liable  for  the  negligent  use  of  his  property 
whereby  the  person  or  property  of  another  has  been  injured. 
It  is  held  that  a  party  is  guilty  of  negligence  in  leaving  any- 
thing in  a  public  place  where  he  knows  it  to  be  probable  that 
some  other  person  will  unjustifiably  set  it  in  motion  to  the  in- 
jury of  a  third  person:  1  Addison  on  Torts,  511. 

"  It  is  a  reasonable  and  necessary  rule,  that  a  higher  degree 
of  care  should  be  exercised  toward  a  child  incapable  of  using 
discretion  commensurate  with  the  perils  of  his  situation  than 
one  of  mature  age  and  capacity.  Hence  conduct,  which  tow- 
ards the  general  public  might  be  up  to  the  standard  of  due 
care,  may  be  gross  or  willful  negligence  when  considered  in 
reference  to  children  of  tender  age  and  immature  experience. 
While,  therefore,  the  owner  of  lands  is  not  bound  to  provide 
against  remote  or  improbable  injuries  to  children  trespassing 
thereon,  there  is  a  class  of  cases  which  hold  owners  liable  for 
injuries  to  children,  although  trespassing  at  the  time,  when 
from  the  peculiar  nature  and  open  and  exposed  position  of  the 
dangerous  defect  or  agent  the  owner  should  reasonably  antici- 
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pate  such  injury  to  flow  therefrom  as  actually  happened.  In 
such  case  the  question  of  negligence  is  for  the  jury:  1  Thomp- 
son on  Negligence,  304,  305.  In  this  case,  the  lumber-pilo 
was  placed  upon  an  open  and  unfenced  lot,  that  children  had 
for  years  been  in  the  habit  of  resorting  to  without  objection  or 
warning,  and  to  which,  before  the  timber  was  placed  there, 
they  could  resort  with  safety.  It  was,  therefore,  the  duty  of 
the  defendants,  in  placing  their  timber  upon  the  lot,  to  do  so 
in  such  manner  as  to  make  it  reasonably  safe  and  secure 
against  injury  to  children  coming  there,  and  as,  according  to 
the  statements  of  the  petition,  they  failed  to  do  so,  a  prima 
Jacie  case  is  made,  and  the  court  erred  in  sustaining  the  de- 
murrer." 

A  recent  case,  decided  by  the  supreme  court  of  Michigan,  is 
quite  like  the  one  under  discussion,  both  in  the  character  of 
the  negligence  and  the  relation  of  the  parties.  A  boy,  eight 
years  of  age,  wandered  on  the  defendant's  lands,  and  into  a 
ehed  there  situate.  In  the  shed  was  a  box  partly  uncovered, 
in  which  were  small  tin  boxes  containing  a  powerful  and  sen- 
sitive explosive  substance.  These  tin  boxes  were  called  ex- 
ploders, and  were  used  to  explode  dynamite  in  blowing  up 
stumps.  They  were  liable  to  explode  by  striking  them  with 
any  hard  substance.  The  box  containing  them  was  marked 
''powder,"  but  the  boy  could  not  read.  He  took  one  out  of 
tlie  box,  struck  it  with  a  stone,  thus  exploding  it,  whereby  he 
was  injured,  and  for  this  injury  he  sued.  The  negligence 
-charged  against  the  defendant  was  "  the  keeping  of  the  ex- 
ploders thus  exposed,  and  iu  dangerous  proximity  to  whero 
.persons  were  accustomed  to  pass,  and  where  children,  like  tho 
plaintiff,  without  knowledge  of  the  great  peril  to  which  they 
-were  exposed,  might  go  to  the  open  box  and  handle  them." 
The  defendant  successfully  maintained,  in  the  circuit  court, 
that  the  boy  was  a  trespasser  in  going  in  or  near  the  shed,  or, 
at  best,  was  a  mere  licensee,  and  that  the  defendant  owed  him 
no  duty. 

Judge  Cooley,  in  the  opinion  reversing  the  circuit  court, 
says:  "The  moving  about  of  the  children  upon  the  land 
where  they  were  at  liberty  to  go,  while  they  were  not  actually 
employed,  was  as  much  an  incident  to  their  being  there  as  is 
the  loitering  or  playing  of  children  outside  the  traveled  part 
of  the  highway,  as  they  go  upon  it  to  school  or  upon  errands. 
Children,  wherever  they  go,  must  be  expected  to  act  upon 
childish  instincts  and  impulses;  and  others  who  are  charge- 
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able  with  a  duty  of  care  and  caution  toward  them  must  cal- 
culate upon  this,  and  take  precautions  accordingly.  If  they 
have  exposed  to  the  observation  of  children  anything  which 
would  be  tempting  to  them,  and  which  they,  in  their  imma- 
ture judgment,  might  naturally  suppose  they  were  at  liberty 
to  handle  or  play  with,  they  should  expect  that  liberty  to  be 
taken.  In  this  case  a  shed  in  which  a  dangerous  explosive 
was  stored  was  left  only  partly  inclosed,  and  its  structure 
and  location  were  such  as  naturally  to  invite  the  entrance 
of  children,  either  to  play  or  for  shelter  from  sun  or  rain; 
children  were  rightfully  near  it;  there  was  nothing  in  its  ap- 
pearance to  warn  them  oflF;  it  was  not  fastened  against  their 
entrance;  and  there  was  nothing  about  it  to  indicate  that  they 
would  do  injury,  or  be  injured  by  going  there.  The  box 
containing  the  explosives  seems  to  have  had  more  the  appear- 
ance of  a  box  discarded  as  of  no  value,  and  with  worthless 
refuse  in  it,  than  a  box  which  it  was  of  the  very  highest  im- 
portance should  be  guarded  with  sedulous  care.  It  was  never 
firmly  fastened,  and  the  only  warning  upon  it  was  a  word 
written  on  the  top  board,  which  was  not  always  kept  on.  A 
man  of  ordinary  prudence,  if  told  that  so  dangerous  an  article 
was  so  carelessly  stored,  might  well  have  deemed  the  state- 
ment incredible.  We  cannot,  under  these  circumstances,  say 
that  the  plaintiflf's  father  was  chargeable  with  fault  in  not 
suspecting  the  danger,  and  warning  his  children  away  from 
it;  or  that  the  child  was  blameworthy  in  acting  upon  the 
childish  instincts  and  propensities  which  combined  with  the 
negligence  of  defendant's  servants  to  bring  the  danger  upon 
him.  A  new  trial  must  be  ordered":  Powers  v.  Harlow,  53 
Mich.  507;  51  Am.  Rep.  154. 

The  remarks  of  Judge  Cooley  apply  in  all  their  breadth  and 
force  to  this  case.  If  it  be  said  that  Powers  v.  Harlow,  supra, 
falls  within  that  class  of  cases  in  which  an  invitation  to  go 
upon  the  premises  was  implied,  from  the  fact  that  there  was 
an  allurement  or  inducement  to  do  so,  by  reason  of  the  attrac- 
tion they  afforded,  the  same  may  with  equal  if  not  greater 
propriety  be  said  in  this  case  if  the  averments  of  plaintiff's 
amended  petition  be  accepted.  The  railroad  track  of  the  de- 
fendant, so  open  and  exposed  as  to  be  subject  to  the  habitual 
and  daily  use  of  the  public,  including  children,  to  the  knowl- 
edge of  the  defendant,  and  with  its  permission,  was  quite  as 
inviting  to  children,  and  likely  to  tempt  them  to  wander  and 
play  upon  it,  as  a  partly  inclosed  shed;   and  a  torpedo  lying 
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exposed  upon  the  track  is  no  less  attractive  to  them  than  one 
in  a  partially  covered  box. 

It  will  be  found,  by  an  examination  of  the  cases  in  which 
consideration  is  given  to  this  subject,  that  there  is  in  reality 
no  invitation;  and  it  is  implied  from  slight  circumstances, 
generally  from  the  fact  that  children  following  their  inclina- 
tions go  upon  and  into  exposed  and  frequented  objects  and 
places.  In  certain  cases  known  as  "turn-table  cases,"  arising 
"where  railroad  companies  had  left  on  uninclosed  grounds 
turn-tables  unlocked  or  otherwise  unsecured  against  being  re- 
volved, and  children  wandered  onto  them  and  were  injured,  it 
is  said  the  children  had  an  implied  invitation  to  go  upon  them, 
because  their  being  attracted  to  them  might  have  been  rea- 
sonably expected. 

In  Keefe  v.  Milwaukee  and  St.  Paul  R'y  Co.,  21  Minn.  207, 
where  a  railway  turn-table,  which  was  attractive  but  danger- 
ous to  children,  was  left  exposed  and  unfastened  in  a  public 
place,  and  many  children  were  in  the  habit  of  going  there  to 
play,  it  was  held  that  the  railway  company  was  liable  for  an 
injury  done  by  the  turn-table  while  being  moved  by  other  chil- 
<3ren,  to  a  child  seven  years  old,  and  the  fact  that  the  child 
was  a  trespasser  did  not  relieve  such  company. 

To  the  same  effect  is  Nagel  v.  Missouri  Pacific  R'y  Co.,  75 
Mo.  653;  42  Am.  Rep.  418;  Railroad  Co.  v.  Stout,  17  Wall.  657; 
and  many  other  cases. 

Indeed,  the  "invitation"  is  implied  from  user  alone.  Thus 
in  Graves  v.  Thovias,  95  Ind.  361,  48  Am.  Rep.  727,  it  is  held 
that  where  the  owner  of  a  city  lot  has  for  years  suflFered  the 
public  to  cross  it  on  foot,  it  is  his  duty,  on  making  an  excava- 
tion in  the  path  for  a  building,  to  place  a  guard  or  warning, 
and  he  is  liable  to  one  who,  in  endeavoring  to  pass,  is  injured 
by  reason  of  the  absence  thereof. 

And  in  Campbell  v.  Boyd,  88  N.  C.  129,  43  Am.  Rep.  740, 
the  court  say:  "  It  [the  way]  has  in  fact  been  thus  used,  and 
known  to  the  defendant  to  be  thus  used,  with  his  acquiescence; 
and  under  these  circumstances  it  may  be  assumed  to  be  an 
invitation  to  all  who  have  occasion  thus  to  use  it." 

And  the  observations  of  the  court  in  Davis  v.  Chicago  etc, 
IVy  Co.,  supra,  are  pertinent  also  to  this  subject.  "  In  a  case 
like  the  present,  where  the  company  knew  that  its  right  of 
way  was  constantly  used,  with  its  acquiescence,  by  the  public 
as  a  foot-way,  its  servants  are  charged  with  notice  that  it  will 
he  so  used,  and  they  cannot,  without  fault,  proceed  in  a  man- 
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ner  which  must  necessarily  be  dangerous  to  the  persons  so- 
using the  same.  After  permitting  the  public  to  use  its  road^ 
they  cannot  run  their  road  without  any  regard  to  the  fact  that 
the  public  are  so  using  it." 

The  decision  in  Corby  v.  Hill,  4  Cora.  B.,  N.  S.,  556,  is  said 
to  be  placed  upon  the  ground  of  an  implied  invitation.  And 
it  is  noteworthy  that  Willes,  J.,  suggesting  the  necessary  aver- 
ments in  a  declaration  in  such  cases,  wholly  omits  any  men-^ 
tion  of  an  invitation,  implied  or  otherwise.  The  facts  essential 
to  a  good  declaration,  he  says,  are:  "That  the  plaintiff  had 
license  to  go  on  the  [private]  road;  that  he  was  in  consequence 
accuBtomed  to,  and  likely  to,  pass  along  it;  that  the  defendant, 
knew  of  that  custom  and  probability;  that  the  defendant  neg- 
ligently placed  slates  in  such  manner  as  to  be  likely  to  prove 
dangerous  to  persons  driving  along  the  road,  and  that  plain- 
tiff drove  along  the  road  and  was  injured." 

In  the  late  case  of  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div. 
503,  it  is  said  that  a  more  accurate  and  satisfactory  ground  of 
recovery,  embracing  all  cases  of  implied  invitation,  is  to  bo 
found  in  the  proposition  that  whenever  one  person  is  by  cir- 
cumstances placed  in  such  a  position  with  regard  to  another 
that  every  one  of  ordinary  prudence  would  recognize  that,  if 
he  did  not  use  ordinary  care  and  skill  in  his  own  conduct 
with  regard  to  these  circumstances,  he  might  cause  danger  of 
injury  to  the  person  or  property  of  the  other,  a  duty  arises  to 
use  ordinary  care  and  skill  to  avoid  such  danger. 

However  this  may  be,  the  phrase  "  implied  invitation,"  in 
its  real  value  and  significance,  as  derived  from  its  application 
in  the  adjudged  cases,  imports  knowledge  by  the  defendant  of 
the  probable  use  by  the  plaintiff  of  the  defendant's  property, 
so  situated  and  conditioned  as  to  be  open  to,  and  likely  to  be 
subjected  to,  such  use;  and  it  may  be  concluded  that  while 
mere  permission  is  not  invitation,  it  may  be  implied  from  ac- 
quiescence by  the  owner  in  the  accustomed  use  of  his  property 
V>y  the  public,  so  long  in  the  same  condition  that  it  might 
reasonably  be  expected  such  use  would  be  allowed  by  him  ta 
continue;  or  when  he  knowingly  so  exposes  and  leaves  it  to 
the  use  of  children,  without  objection,  that  they,  following 
their  natural  impulses,  would  be  likely  to  go  upon  it;  and  in 
either  case,  it  is  his  duty  to  use  such  care,  commensurate  with 
the  danger  arising  from  such  use,  as  an  ordinarily  prudent 
person  would  under  the  circumstances.  Hence,  where  a  rail- 
road company  has  for  a  long  time  permitted  the  public,  in- 
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eluding  children,  to  travel  and  pass  habitually  over  its  road, 
at  a  given  point,  without  objection  or  hindrance,  it  should,  in 
the  operation  of  its  trains  and  management  of  its  road,  so  long 
as  it  acquiesces  in  such  use,  be  held  to  anticipate  the  continu- 
ance thereof;  and  is  bound  to  exercise  care  accordingly,  having 
due  regard  to  such  probable  use,  and  proportioned  to  the  prob- 
able danger  to  persons  so  using  its  road;  and  it  is  negligence 
for  the  servants  of  such  company  to  knowingly  interpose  any 
new  danger  without  reasonable  precaution  against  injury 
therefrom. 

It  is  therefore  unimportant  whether  the  defendant's  liability, 
so  far  as  this  question  of  negligence  is  concerned,  be  placed 
upon  the  ground  of  implied  invitation  or  be  referred  to  that 
other,  and,  as  it  is  said,  more  satisfactory  and  accurate,  state- 
ment of  the  rule  announced  in  Heaven  v.  Pender,  supra. 
Tested  by  either,  the  defendant,  knowing  of  the  probable  use 
of  its  roadway  by  children,  from  the  previous  habitual  use 
thereof  by  the  public,  long  acquiesced  in  by  the  defendant, 
ought  reasonably  to  have  anticipated  such  use  by  the  plain- 
tiff and  other  children;  and  its  servants,  in  placing  and  leav- 
ing the  unexploded  torpedo,  an  innocent  looking  but  highly 
dangerous  and  destructive  article,  where  they  might  reason- 
ably anticipate  plaintiff  and  other  children  would  be  likel}^  to 
go  and  handle  it  and  be  injured,  thus  placing  a  new  and  hid- 
den danger  in  their  way,  without  notice  or  warning,  —  failed 
to  use  such  care  as  a  person  of  ordinary  prudence  would  and 
ought  under  the  circumstances. 

If  it  be  conceded,  as  the  defendant  claims,  that  the  boy 
Brown  was  a  wrong-doer  in  going  upon  its  track  and  there 
picking  up  the  torpedo,  and  could  not  for  that  reason  recover 
for  any  injury  done  him,  it  by  no  means  follows  that  the  plain- 
tiff is  in  no  better  situation,  and  is  likewise  precluded. 

It  is  not  to  be  inferred  from  the  amended  petition  that  the 
plaintiff  was  on  the  railroad  track  at  the  time  the  torpedo  was 
left  there,  or  when  Brown  picked  it  up,  or  when  it  exploded, 
causing  the  injury.  It  does  not  appear  that  the  plaintiff  was 
in  fault,  or  where  he  might  not  lawfully  be.  Admitting 
Brown  was  on  the  track  without  right,  —  was  even  a  volun- 
tary wrong-doer,  —  when  he  picked  up  the  torpedo:  it  was  so 
picked  up  by  reason  of  its  having  been  left  exposed  by  de- 
fendant's negligence,  and  where  the  defendant  might  reason- 
ably have  anticipated  it  would  be  found  and  handled.  It  was 
exploded  as  a  consequence  of  its  being  so  found,  by  an  irre- 
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sponsible  agent;  at  least  one  ignorant  of  the  peril,  or  incapable 
of  comprehending  its  presence  or  imminence,  or  exercising 
care;  and  the  plaintiff  was  merely  attracted  by  curiosity  to 
Brown,  who  took  the  torpedo  off  the  track.  It  can  hardly  be 
said  that  any  fault  or  neglect  can  be  imputed  to  plaintiff;  and 
is  the  defendant  any  the  less  liable  to  him  because  the  wrong 
of  Brown  combined  with  the  defendant's  negligence  to  cause 
the  injury  he  has  suffered?  We  apprehend  not:  Lane  v.  At- 
lantic Works,  111  Mass.  136. 

2.  Having  seen  that  the  facts  stated  in  the  amended  peti- 
tion are  suflBcient  to  make  a  case  of  negligence  on  the  part  of 
the  defendant's  servants,  the  next  question  is.  Was  that  negli- 
gence the  proximate  cause  of  the  plaintiff's  injury?  The 
claim  is,  that  the  casual  connection  between  the  injury  and  the 
negligent  act  is  broken  by  the  intervention  of  the  boy  Brown ; 
and  that  his  wrongful  or  careless  act  was  the  immediate  cause 
of  the  injury  to  plaintiff.  This  does  not  seem  to  be  much 
insisted  upon.  And  indeed,  since  the  leading  case  of  Lynch 
V.  Nurdin,  1  Q.  B.  29,  there  is  an  almost  unbroken  line  of 
authorities  to  the  effect  that  such  intervening  cause  cannot 
affect  the  liability  of  the  negligent  party.  This  will  be  seen 
by  a  brief  reference  to  some  of  the  decided  cases. 

In  Lynch  v.  Nurdin,  supra,  the  defendant's  servant  left  his 
cart  and  horse  half  an  hour  in  the  open  street  at  the  door  of 
the  house,  in  which  the  servant  remained  during  that  period. 
The  plaintiff,  a  child  between  six  and  seven  years,  and  several 
other  children,  came  up  and  began  to  play  With  the  horse,  and 
climb  into  the  cart  and  out  of  it.  While  the  plaintiff  was 
getting  down  from  it,  another  boy  made  the  horse  move,  in 
consequence  of  which  the  plaintiff  fell,  and  the  cart  passed 
over  his  leg,  breaking  it.  The  plaintiff  had  a  verdict.  Lord 
Denman,  C.  J.,  in  sustaining  the  verdict,  says:  "  It  is  urged 
that  the  mischief  was  not  produced  by  the  mere  negligence 
of  the  servant,  but  at  most  by  that  negligence  in  combination 
with  two  other  active  causes,  the  advance  of  the  horse  in  con- 
sequence of  his  being  excited  by  the  other  boy,  and  the  plain- 
tiff's improper  conduct  in  mounting  the  cart,  and  so  committing 
a  trespass  on  the  defendant's  chattel.  On  the  former  of  these 
two  causes  no  great  stress  was  laid,  and  I  do  not  apprehend 
that  it  can  be  necessary  to  dwell  upon  it  at  any  length;  for,  if 
I  am  guilty  of  negligence  in  leaving  anything  dangerous  in  a 
place  where  I  know  it  to  be  extremely  probable  that  some 
other  person  will  unjustifiably  set  it  in  motion,  to  the  injury 


Jan.  1887.]     Harriman  v.  Pittsburgh  etc.  R'y  Co.  521 

of  a  third  person,  and  if  that  injury  should  be  so  brought 
about,  I  presume  that  the  sufiFerer  might  have  redress  by 
action  against  both,  or  either  of  the  two,  but  unquestionably 
iigainst  the  first."  And  this  case  also  decides  that  the  de- 
fendant was  liable,  although  his  negligence  was  omission,  and 
not  commission,  consisting  in  merely  leaving  the  horse  and 
cart  unattended,  and  although  the  plaintiff  when  injured  was 
a  trespasser  thereon.  Speaking  on  these  subjects,  the  court 
€ay:  "If  large  parties  of  young  children  might  reasonably  be 
expected  to  resort  to  the  spot,  it  would  be  hard  to  say  that  a 
■case of  gross  negligence  was  not  fully  established";  and  again: 
"Supposing  the  fact  to  be  ascertained  that  the  plaintiff  merely 
indulged  the  natural  instincts  of  a  child  in  amusing  himsell 
with  the  empty  cart  and  deserted  horse,  though  a  trespasser, 
the  defendant  cannot  be  permitted  to  avail  himself  of  that 
fact." 

In  Illidge  v.  Goodwin,  5  Car.  &  P.  192,  the  defendant's  horse 
and  cart  were  left  standing  in  the  street,  without  any  one  at- 
tending them.  A  person  came  along  and  whipped  the  horse, 
which  caused  it  to  back  the  cart  against  the  plaintiff's  win- 
dow. It  was  urged  that  the  man  who  whipped  the  horse,  and 
not  the  defendant,  was  liable.  It  was  also  contended  that  the 
bad  management  of  the  plaintiff's  shop-man  had  contributed 
to  the  injury.  But  Tindal,  C.  J.,  ruled  that  even  if  this  were 
believed,  it  would  not  avail  as  a  defense.  "If,"  he  says,  "a 
man  chooses  to  leave  a  cart  standing  on  the  street,  he  will  take 
the  risk  of  any  mischief  that  may  be  done." 

Clark  V.  Chambers,  L.  R.  3  Q.  B.  Div.  327,  is  another  case 
•directly  in  point  on  this  question.  The  defendant,  who  was  in 
the  occupation  of  certain  premises  abutting  on  a  private  way, 
consisting  of  a  carriage-road  and  foot-way,  had  erected  a 
barrier  across  the  carriage-way.  Some  persons,  without  de- 
fendant's authority,  removed  a  part  of  the  barrier  from  the 
carriage-way,  and  placed  it  across  the  foot-path.  The  plaintiff 
on  a  dark  night,  while  passing  upon  the  foot-path,  ran  against 
the  barrier  and  was  injured.  In  holding  that  the  defendant 
was  liable,  notwithstanding  the  fact  that  the  immediate  cause 
of  the  accident  was  the  intervening  act  of  the  third  party  in 
removing  the  barrier  to  the  foot-path  from  the  carriage-way, 
Lord  Cockburn  observed:  "  On  the  part  of  the  plaintiff,  it  was 
contended  that  as  the  act  of  the  defendant  in  placing  a  dan- 
gerous instrument  in  the  road  had  been  the  primary  cause  of 
the  evil,  by  affording  the  occasion  for  its  being  removed  and 
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placed  on  the  foot-path,  and  so  causing  the  injury  to  the  plain- 
tiff, he  was  responsible  in  law  for  the  consequences."  Nu- 
merous authorities  were  cited  in  support  of  this  position  . 
And  after  referring  with  approval  to  Lynch  v.  Nurdin,  swpra., 
and  niidge  v.  Goodwin,  supra,  and  many  other  cases,  Lord 
Cockburn  concludes:  "  It  appears  to  us  that  a  man  who  leaves^ 
in  a  public  place  along  which  persons,  and  amongst  them 
children,  have  to  pass,  a  dangerous  machine  which  may  be 
fatal  to  any  one  who  touches  it,  and  without  precaution  against 
mischief,  is  not  only  guilty  of  negligence,  but  of  negligence  of 
a  very  reprehensible  character,  and  not  the  less  so  because  the 
imprudent  and  unauthorized  act  of  another  may  be  necessary 
to  realize  the  mischief  to  which  the  negligence  of  the  defend- 
ant has  given  occasion." 

Lynch  v.  Nurdin,  supra,  has  been  generally  followed  in  this 
country.  We  deem  it  unnecessary,  however,  to  refer  to  any  of 
the  American  cases  except  Pastenc  v.  Adams,  49  Cal.  87,  and 
Lane  v.  Atlantic  Works,  111  Mass.  136.  In  the  former  the  de- 
fendants had  negligently  piled  lumber  and  left  it  in  an  unsafe 
condition.  Plaintiff  was  standing  near  it,  and  another  person 
negligently  drove  against  it,  causing  it  to  fall  on  plaintiff, 
whereby  he  was  injured.  It  was  contended  that  the  defend- 
ant's negligence  was  only  the  remote,  while  the  driver's  was 
the  immediate,  cause  of  the  injury,  and  therefore  the  defend- 
ant was  not  liable.  But  it  was  held  by  the  court  that  "  if  the 
timbers  were  negligently  piled  by  defendants,  the  negligence 
continued  until  they  were  thrown  down,  and  (concurring  with 
the  action  of  the  driver)  was  a  direct  and  proximate  cause  of 
the  injury  sustained  by  plaintiff." 

In  the  latter  case.  Lane  v.  Atlantic  Works,  supra,  the  defend- 
ant carelessly  left  a  truck  loaded  with  iron  on  a  public  street. 
in  Boston.  The  iron  was  so  negligently  placed  on  the  truck 
that  it  would  easily  fall  off.  The  plaintiff,  a  boy  seven  years 
old,  was  walking  along  the  street,  when  he  was  called  by  an- 
other boy,  twelve  years  old,  to  come  over  and  see  him  move 
the  truck.  The  plaintiff  went  over  and  stood  near  the  truck 
while  the  other  boy  was  attempting  to  move  it.  In  conse- 
quence of  the  motion  thus  given  the  truck  by  the  other  boy,. 
the  iron  rolled  off,  and  injured  the  plaintiff's  legs.  Colt,  J.,, 
in  the  opinion  of  the  court,  disposes  of  the  question  now  under 
consideration,  as  follows:  "In  actions  of  this  description  the 
defendant  is  liable  for  the  natural  and  probable  consequences 
of  his  negligent  act  or  omission.     The  injury  must  be  the 
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direct  result  of  the  misconduct  charged.  But  it  will  not  he 
considered  too  remote,  if  according  to  the  usual  experience  of 
mankind  the  result  ought  to  have  been  apprehended.  The 
act  of  a  third  person,  intervening  and  contributing  a  condition 
necessary  to  the  injurious  effect  of  the  original  negligence, 
will  not  excuse  the  first  wrong-doer,  if  such  act  ought  to  have 
been  foreseen.  The  original  negligence  still  remains  a  culpa- 
ble and  direct  cause  of  the  injury.  The  test  is  to  be  found 
in  the  probable  injurious  consequences  which  were  to  be  anti- 
cipated, not  in  the  number  of  subsequent  events  and  agencies 
which  might  arise."  In  that  case  it  was  held  immaterial 
whether  the  act  of  the  boy  in  moving  the  truck,  and  thus 
causing  the  iron  to  fall  upon  the  plaintiff,  was  mere  negligence 
or  voluntary  wrong-doing.  And  see  Nagel  v.  Missouri  Pacific- 
R^y  Co.,  supra;  Binford  v.  Johnston,  82  Ind.  426;  42  Am.  Rep. 
508;  Wharton  on  Negligence,  sec.  85. 

In  this  case,  the  plaintiff,  when  injured,  was  free  from  fault, 
and  where  he  might  lawfully  be.  He  was  not  instrumental, 
in  any  way,  in  bringing  about  the  disaster,  nor  chargeable 
with  Brown's  conduct  or  agency  therein.  The  defendant,  by 
its  negligent  act  and  omission,  in  placing  and  leaving  the  tor- 
pedo where  it  was  found  and  picked  up  by  Brown,  rendered 
the  plaintiff's  injury  possible  and  probable;  and  the  danger 
of  injuries  resulting  from  some  one  picking  up  and  handling 
an  instrument  of  the  kind  described  in  plaintiff's  amended 
petition,  left  upon  the  defendant's  track,  at  the  place  and  un- 
der the  circumstances  therein  stated,  would  have  been  reason- 
ably anticipated  by  a  person  of  ordinary  care  and  prudence. 

The  act  of  Brown,  therefore,  was  but  a  contributing  condi- 
tion, which  defendant's  servants  ought  to  have  anticipated  a.» 
a  probable  consequence  of  their  negligent  act  or  omission^ 
while  their  negligence  remained  the  culpable  and  direct  cause 
of  the  injury  suffered  by  plaintiff, 

3.  It  remains  to  be  considered  whether,  from  the  statements 
of  the  amended  petition,  the  acts  and  conduct  of  the  defend- 
ant's agents  and  servants,  constituting  the  negligence  therein 
charged,  were  so  within  the  scope  of  their  employment  as  to 
make  the  defendant  liable  for  the  injuries  thereby  done  to  the 
plaintiff.  It  is  claimed  they  were  not,  because  it  is  alleged 
that  the  torpedoes  were  wantonly  placed  upon  the  defendant's 
track  by  its  servants,  when  and  where  there  was  no  necessity 
or  occasion  for  their  use.  It  appears  from  the  pleading  "that 
the  defendant,  in  using  and  operating  its  road  and  trains,'* 
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carried  these  torpedoes  on  its  trains,  to  be  used  by  its  servants 
in  the  management  and  operation  of  its  trains;  that  the  de- 
fendant's servants,  then  engaged  in  the  management  of  one  of 
defendant's  trains  having  torpedoes  upon  it,  took  these  tor- 
pedoes from  the  train,  and  while  bo  in  the  control  and  man- 
agement of  the  train,  wantonly  placed  them  on  the  track. 
"That  defendant  so  carelessly  and  negligently  conducted 
itself  in  the  management  of  its  said  train  of  cars  that  it  care- 
lessly failed  to  explode  and  destroy  all  of  the  torpedoes,  but 
negligently  left  one  exposed  and  unexploded  on  its  track," 
etc. 

The  railroad  company  having  intrusted  to  its  servants  the 
control  and  management  of  its  train  of  cars,  and  the  custody 
of  these  dangerous  explosive  articles,  to  be  used  by  them  on 
its  road  in  the  operation  and  management  of  the  train,  neces- 
€arily  confided  to  some  extent  in  the  judgment  and  discretion 
of  the  servants  in  their  use.  The  authority  to  the  servants 
was  to  use  the  torpedoes  on  the  road  in  the  management  of 
the  train.  The  real  ground  for  claiming  that  the  defendant 
is  not  liable  is,  that  they  were  used  at  a  time  and  in  a  manner 
not  within  their  instructions  or  authority.  But  the  defendant 
must  be  held  to  have  taken  upon  itself  the  risk  of  errors  of 
judgment  on  the  part  of  the  servants,  and  of  mistakes  in  the 
exercise  of  the  discretion  confided  to  them;  and  to  be  liable 
for  their  misjudgment  and  abuse  of  discretion  in  the  use  of 
them. 

Nor  does  the  fact  that  the  conduct  of  the  servants,  consti- 
tuting the  negligence  complained  of,  was  a  violation  of  their 
duty  to  the  defendant,  or  was  needless,  reckless,  or  wanton, 
exonerate  the  defendant.  A  master  does  not  ordinarly  author- 
ize or  expect  negligence  in  the  servant.  Reasonable  care  and 
fidelity  in  his  employment  is  a  part  of  the  servant's  engage- 
ment; and  every  act  of  negligence  on  his  part  is  in  some  sense 
a  violation  of  his  duty  to  the  master,  and  a  deviation  from  his 
authority. 

The  case  of  Hoffman  v.  New  York  etc.  R.  R.  Co.,  87  N.  Y.  25, 
41  Am.  Rep.  337,  so  accords  with  our  views  on  this  subject 
that  we  forbear  any  extended  review  of  the  numerous  other 
cases  sustaining  them. 

In  that  case  the  plaintiff,  a  boy  eight  years  of  age,  jumped 
on  the  steps  of  a  car  in  a  passenger  train  upon  the  defendant's 
road,  and  sat  down  upon  the  platform  of  the  car.  He  was 
kicked  from  the  car  by  the  conductor  or  a  brakemau  whila 
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the  train  was  running  at  a  speed  of  about  ten  miles  an  hour, 
and  was  injured.  By  the  regulations  of  the  defendant,  in 
force  at  the  time,  the  conductor  had  charge  of  the  train,  and 
was  responsible  for  its  safe  and  proper  management;  and 
brakemen  and  other  servants  thereon  were  subject  to  his  or- 
ders. He  was  authorized  to  remove  from  the  cars  persons 
who  should  refuse  to  pay  their  fare,  or  were  drunk,  riotous,  or 
unruly;  but  must  be  governed  by  the  provisions  of  the  law  in 
60  doing.  The  law  then  in  force  provided  that  **  if  any  pas- 
senger shall  refuse  to  pay  his  fare,  it  shall  be  lawful  for  the 
conductor  to  put  him  and  his  baggage  out  of  the  car,  using  no 
unnecessary  force,'  at  any  usual  stopping-place,  or  near  any 
dwellings,  on  stopping  the  train." 

It  was  held  that  the  defendant  was  liable,  and  in  the  opin- 
ion of  the  court,  Andrews,  C.  J.,  says:  "Assuming  the  case 
made  by  the  plaintiff,  the  act  [of  kicking  him  from  the  car] 
was  flagrant,  reckless,  and  illegal;  but  the  point  is.  Was  it 
within  the  scope  of  the  employment  ?  The  removal  of  tres- 
passers from  the  cars  was,  as  we  hold,  within  the  implied  au- 
thority of  the  defendant's  servants  on  its  train.  The  fact  that 
they  acted  illegally  in  removing  the  plaintiff  while  the  train 

was  in  motion  does  not  exonerate  the  defendant No 

doubt  the  kicking  of  the  boy  off  the  car  was  not  only  a  wrong 
to  the  plaintiff,  but  was  a  violation  of  the  duty  which  the 
train  servants  owed  to  the  defendant,  to  exercise  proper  care 
in  executing  the  authority  confided  to  them;  but  in  most  cases 
where  the  master  has  been  held  liable  for  the  acts  of  the  ser- 
vant, the  tortious  act  was  a  breach  of  the  servant's  duty.  In 
this  case  authority  to  remove  the  plaintiflf  from  the  cars  was 
vested  in  the  defendant's  servants.  The  wrong  consisted  in 
the  time  and  mode  of  exercising  it.  For  this  the  defendant  is 
responsible,  unless  the  brakeman  used  his  authority  as  a  mere 
cover  for  accomplishing  an  independent  and  wrongful  purpose 
of  his  own." 

So  it  may  be  said  in  this  case  that  at  most  it  appears  that 
the  defendant's  servants,  while  acting  in  its  business,  and 
within  the  scope  of  their  employment,  deviated  from  the  line 
of  their  duty  to  the  defendant  and  disobeyed  its  instructions. 
Nevertheless,  while  so  deviating  and  disregarding  their  instruc- 
tions, they  were  still  doing  their  employer's  work,  though  not 
according  to  their  instructions.  And  see  Quinn  v.  Power,  87 
N.  Y.  535;  41  Am.  Rep.  392. 

We  are  therefore  of  opinion  that  the  plaintiff's  amended 
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petition  states  a  cause  of  action,  and  that  the  demurrer  should 
have  been  overruled. 

The  judgments  of  the  district  and  common  pleas  courts  are 
reversed,  and  the  cause  remanded  to  the  common  pleas  court, 
with  instructions  to  overrule  the  demurrer,  and  for  further  pro- 
ceedings. 

Trespasser  has  No  Right  to  Exact  Care  of  Railroad  CoMPAim 
Louisville  etc.  R.  /?.  Co.  v.  Phillips,  2  Am.  St.  Rep.  155;  but  when  a  railroad 
company  haa  for  a  long  period  of  time  permitted  the  public  to  cross  its  track  at 
a  place  not  in  a  highway,  it  is  bound  to  use  reasonable  care  towards  persons  so 
trossing,  and  cannot  treat  them  as  trespassers:  Byrne  v.  iV.  Y.  etc.  R.  R.  Co.p 
68  Am.  Rep.  51?;  Ban-y  v.  N.  Y.  etc.  R.  R.  Co.,  92  N.  Y.  289;  44  Am.  Rep. 
577;  Graves  v.  Thomas,  95  Ind.  3G1;  48  Am.  Rep.  727;  Campbell  v.  Boyd,  88 
N.  C.  129;  43  Am.  Rep.  740;  Davis  v.  Chicago  etc.  R.  R.  Co.,  58  Wis.  646;  44 
Am.  Rep.  667;  Erjist  v.  Iliidson  River  R.  R.  Co.,  90  Am.  Dec.  761,  and  nota 
780;  Baltimore  etc.  R.  R.  Co.  v.  Breinig,  90  Id.  49,  and  note  55;  BeU^ontaim 
etc.  R.  R.  Co.  V.  Snyder,  98  Id.  175. 

Railroad  Company  is  not  Liable  for  Acxjident  which  it  was  not  bonnd 
to  anticipate:  Wabash  etc.  R.  R.  Co.  v.  Locke,  2  Am.  St.  Rep.  193,  and  sea 
note  208. 

Negligence,  rule  for  determining  proximity  of  cause:  West  M.  Township 
V.   Watson,  2  Am.  St.  Rep.  604,  and  cases  in  note  607. 

Master's  Liability  for  Torts  of  his  Servant  Donb  in  Codrsb  o» 
HIS  Employment:  Donaldson  v.  Mississippi  R.  R.  Co.,  87  Am.  Dec.  391;  Yatet 
V.  Squires,  87  Id.  418;  Korah  v.  City  of  Ottawa,  83  Id.  255;  Mali  v.  Lord,  100 
Id.  440,  and  note  452;  Fick  v.  Cliicago  etc.  R.  R.  Co.,  60  Am.  Rep.  878,  and 
note  880-884. 


Citizens'  National  Bank  v.  Brown. 

[45  Ohio  Statb,  89.] 

Negotiable  Instrument.  —  Certificate  of  Deposit  Payable  to  Ordek  of 
Depositor  in  current  funds  upon  the  return  of  the  certificate  is  in 
effect  a  negotiablo  promissory  note,  and,  as  such,  is  governed  by  th« 
rules  and  principles  applicable  to  that  class  of  paper. 

Id.  —  Recovery  on  Lost  Certificate  of  Deposit.  —  Where  a  negotiable 
certificate  of  deposit  is  lost  by  the  payee  before  indorsement  by  him, 
he  may  maintain  an  action  at  law  thereon  against  the  maker,  without 
tendering  an  indemnity  bond  against  future  liability,  although  payment 
be  conditioned  "on  return  of  this  certificate."  In  such  case,  interest 
should  be  allowed  from  the  day  the  maker  declined  to  pay  the  amount 
of  the  deposit. 

Action  at  law  brought  by  Eugene  E.  Brown  against  the 
Citizens'  National  Bank  of  Cincinnati,  to  recover  on  a  lost  cer- 
tificate of  deposit.  The  material  facts  appear  in  the  opinion. 
Judgment  was  rendered  for  the  plaintiff  in  the  court  below, 
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and  in  this  proceeding  the  bank  seeks  to  reverse  said  judg- 
ment. 

Paxton  and  Warrington,  for  the  plaintiff  in  error. 

T.  Q.  Hildebrand,  for  the  defendant  in  error. 

Dickman,  J.  The  record  discloses  as  facts  established  to 
the  satisfaction  of  the  courts  below,  and  which  we  are  not  dis- 
posed to  call  in  question,  that  the  defendant  in  error,  on  the 
ninth  day  of  August,  1882,  deposited  with  the  Citizens'  Na- 
tional Bank  of  Cincinnati  the  sum  of  $1,145,  and  received 
from  the  bank  a  certificate  of  deposit  for  that  amount,  signed 
by  the  proper  officer  of  the  bank,  bearing  date  as  of  that  day, 
and  made  payable  to  the  order  of  the  depositor  in  current 
funds  on  the  return  of  the  certificate.  On  the  sixteenth  day 
of  September,  1882,  the  defendant  in  error  lost  the  certificate 
of  deposit,  and  has  not  since  found  or  recovered  it.  When 
lost,  the  certificate  was  not  indorsed  by  the  defendant  in 
error;  and  on  the  eighteenth  day  of  September,  1882,  he  de- 
manded payment  thereof  from  the  bank,  but  the  bank  re- 
fused to  pay  the  same  unless  he  would  first  indemnify  it  by 
bond,  with  good  and  sufficient  sureties,  against  any  loss  which 
it  might  suffer  by  reason  of  the  certificate  being  held  or 
owned  by  some  person  other  than  himself,  who  would  seek 
to  enforce  against  the  bank  the  collection  thereof. 

The  certificate  was  in  effect  a  promissory  note.  It  possessed 
all  the  requisites  of  a  negotiable  promissory  note,  and  as  such 
was  governed  by  the  rules  and  principles  applicable  to  that 
class  of  paper.  In  Howe  v.  Hartness,  11  Ohio  St.  449,  78 
Am.  Dec.  312,  it  was  held  that  a  certificate  of  deposit  sub- 
stantially the  same  as  that  under  consideration  was  a  nego- 
tiable promissory  note.  And  in  Miller  v.  Austen,  13  How. 
218,  where  the  amount  deposited  with  the  bank  was  payable 
only  to  the^ order  of  the  depositor  at  a  future  day  certain,  upon 
the  return  of  the  certificate  of  deposit,  it  was  recognized  as 
the  established  doctrine  that  a  promise  to  deliver  or  to  be 
accountable  for  so  much  money  is  a  good  bill  or  note;  that 
the  sum  named  in  the  certificate  issued  being  certain  and  the 
promise  direct,  every  reason  existed  why  the  indorser  of  the 
paper  should  be  held  responsible  to  his  indorsee  that  could 
prevail  in  cases  where  the  paper  indorsed  is  in  the  ordinary 
form  of  a  promissory  note;  and  that  as  such  note,  the  state 
courts  generally  had  treated  certificates  of  deposit  payable  to 
order.     The  fact  that  the  money  deposited  with  the  plaintiff 
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in  error  was  made  payable  on  return  of  the  certificate  was 
not  such  a  contingency  as  affected  the  negotiable  character  of 
the  instrument:  Hunt  v.  Divine,  37  111.  137;  Smilie  v.  Stevens, 
39  Vt.  315;  Bellows  Falls  Bank  v.  Rutland  County  Bank,  40 
Id.  377. 

In  the  view  which  we  take  of  the  case  before  us,  it  becomes 
unnecessary  to  inquire  whether  the  certificate  was  overdue  and 
payable  at  the  time  of  its  loss,  or  whether  a  demand  before  the 
loss  of  the  certificate  was  an  essential  prerequisite  to  the  ma- 
turity of  the  instrument,  in  order  to  determine  whether  one 
who  should  come  into  possession  of  it  would  be  subject  to  the 
equities  that  might  exist  between  the  bank  and  the  depositor, 
whereby  the  bank  would  be  secure  in  paying  the  amount  of 
the  certificate  to  the  depositor  without  exacting  from  him  an 
indemnity.  The  certificate,  though  negotiable,  was  not  nego- 
tiated when  lost  by  the  payee.  It  was  never  indorsed  by  him, 
and  it  becomes  a  subject  of  inquiry  whether,  in  such  case,  a 
bond  of  indemnity  to  the  bank  was  a  condition  precedent  to 
his  right  of  recovery  at  law  on  the  lost  instrument. 

"t  was  said  by  Lord  Ellenborough,  in  Pierson  v.  Hutchinson^ 
2  Camp.  211,  "whether  an  indemnity  be  sufiicient  or  insuffi- 
cient, is  a  question  of  which  a  court  of  law  cannot  judge"; 
and  by  Lord  Elden,  in  Ez parte  Greenway,  6  Ves.  Jr.  812:  "I 
never  could  understand  by  what  authority  courts  of  law  com- 
pelled parties  to  take  the  indemnity."  But  the  difficulty  which 
courts  of  law  have  found  in  adjusting  indemnities  is  obviated 
in  this  state  under  our  code  of  civil  procedure,  which  settles 
in  the  same  action  the  legal  and  equitable  rights  of  the 
parties,  —  altering  rather  the  form  of  administering  justice 
than  impairing  in  any  manner  the  rights  of  the  parties, 
whether  before  denominated  legal  or  equitable:  Lamson  v. 
Pfaff,  1  Handy,  449. 

If  a  negotiable  note,  payable  to  bearer  or  to  order,  and  in- 
dorsed in  blank,  is  lost  before  maturity,  it  is  right  that  the 
maker,  upon  paying  its  contents,  should  be  made  secure 
against  being  compelled  to  pay  the  same  a  second  time.  But 
when  the  lost  instrument  is  not  payable  to  bearer,  or  is  pay- 
able to  order,  and  is  unindorsed  by  the  payee,  as  no  legal  title 
in  such  a  case  could  pass  so  as  to  invest  any  one  with  the 
privileges  of  a  bona  fide  holder  in  the  usual  course  of  trade,  no 
indeuuiity  would  be  necessary.  If  one  should  find  a  note 
negotiable  by  indorsement,  and  forge  the  indorsement,  the 
holder  by  this  title  could  make  no  valid  claim  against  any  one^ 
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because  the  written  transfer  would  confer  no  title  upon  him. 
And  if  the  finder  should  not  forge  the  indorsement,  his  action 
or  demand  of  payment  must  needs  be  in  the  payee's  name, 
and  the  maker  might  then  plead  any  judgment  already  ren- 
dered against  him  on  the  note  in  favor  of  the  payee,  or  any 
payment  thereon  made  by  him  to  the  payee. 

Among  the  exceptions  as  to  indemnity,  it  is  said  by  an 
approved  text-writer  that  there  are  some  cases  in  which  the 
defendant  can  run  no  risk,  and  in  which  the  plaintifif  may 
therefore  proceed  in  a  court  of  equity  or  law  without  giving 
a  bond  of  indemnity,  —  that  is,  where  the  note  is  not  nego- 
tiable, and  where,  though  negotiable,  it  is  payable  to  order 
and  unindorsed,  or  has  been  specially  indorsed:  Daniel  on 
Negotiable  Instruments,  sec.  1481. 

The  reason  which  permits  notes  never  negotiable  to  be  sued 
under  the  expeditious  forms  of  the  common  law,  in  preference 
to  the  more  tedious  and  expensive  ones  of  chancery,  applies. 
Bays  Parsons  in  his  treatise  on  notes  and  bills,  equally  well 
to  all  notes  which,  being  negotiable,  have  not  been  negotiated. 
The  rule  as  laid  down  by  Greenleaf  (2  Greenl.  Ev.,  sec.  156)  is, 
that  if  the  bill  or  other  negotiable  security  be  lost,  there  can 
be  no  remedy  upon  it  by  law,  unless  it  was  in  such  a  state 
when  lost  that  no  person  but  the  plaintiff  could  have  acquired 
a  right  to  sue  thereon.  But  if  there  is  no  danger  that  the  de- 
fendant will  ever  again  be  liable  on  the  bill  or  note,  as  if  the 
indorsement  were  specially  restricted  to  the  plaintifi"  only,  or 
if  the  instrument  was  not  indorsed,  the  plaintiff  has  been  per- 
mitted to  recover  upon  the  usual  secondary  evidence.  And 
Judge  Story,  in  considering  the  remedy  afforded  in  equity, 
and  approving  the  rule  allowing  a  recovery  on  a  lost  note  at 
law  where  it  is  not  negotiable,  states  that  the  same  rule  will 
apply  if  the  note  were  originally  negotiable,  where  it  has  not 
been  indorsed  by  the  payee:  Story  on  Promissory  Notes,  sec. 
451. 

In  accord  with  the  rule  holding  the  maker  liable  without 
indemnity,  where  the  payee  has  lost  a  negotiable  note  before 
indorsing  it,  is  the  decision  in  Thayer  v.  King,  15  Ohio,  242, 
45  Am.  Dec.  571.  That  decision  was  rendered  in  the  year 
1846,  and  it  has  stood  approved  in  this  state  from  the  day  of 
its  announcement.  We  find  no  adequate  ground  for  now  dis- 
turbing it.  The  court  held,  in  that  case,  that  an  action  might 
be  maintained  at  law  on  a  note  payable  to  order,  and  indorsed 
in  blank,  and  lost  after  it  became  due.     The  reason  for  so 
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holding  will  apply  with  equal  force  to  the  case  under  consid- 
eration. In  the  one  case,  it  was  deemed  unnecessary  to 
invoke  the  chancery  powers  of  the  court  for  an  indemnity,  as 
the  maker  would  be  protected  against  a  double  payment  of 
the  overdue  lost  notes,  by  reason  of  their  being  charged  with 
all  equities  existing  between  himself  and  the  owner  of  the 
paper.  And  in  the  case  at  bar,  no  bond  of  indemnity  was 
necessary,  the  bank  being  protected  against  a  second  payment 
of  the  certificate  of  deposit  by  reason  of  its  not  having  been 
indorsed  before  it  was  lost,  whereby  no  bona  fide  holder  could 
invalidate  the  equities  between  Brown  and  the  bank.  In  refer- 
ring to  the  contingency  of  a  double  recovery  against  a  maker 
who  has  been  compelled  to  pay  lost  negotiable  paper,  which 
had  fallen  into  the  hands  of  an  innocent  holder,  who  had 
received  it  before  due,  Read,  J.,  in  Thayer  y.  King,  supra,  says: 
"  If  former  payment  or  recovery  would  be  a  complete  bar  to 
any  subsequent  payment  or  recovery,  the  reason  of  the  rule 
ceases,  and  the  objection  to  a  recovery  by  the  owner  no  longer 
exists.  Hence,  if  the  circumstances  of  the  case  are  such  that 
the  negotiable  paper  can  never  be  produced  for  payment  a 
second  time,  or  if  produced  would  permit  no  right  of  recovery 
in  the  hands  of  the  holder,  no  indemnity  in  such  case  being 
required  to  guard  against  a  second  payment,  recovery  may  be 
had  in  a  court  of  law.  Thus,  if  the  instrument  be  totally  de- 
stroyed, or  if  it  pass  into  the  hands  of  the  holder  charged  with 
all  the  equities  which  exist  against  the  original  holder,  the 
action  may  be  at  law." 

Our  attention  has  been  called  to  leading  authorities  in  dif- 
ferent states,  in  comfirmation  of  the  aforegoing  views,  —  all 
going  to  establish  the  doctrine  that  an  action  at  law  may  be 
sustained,  without  tendering  an  indemnity,  on  the  lost  note, 
though  it  be  negotiable,  if  it  appear  not  to  have  been  nego- 
tiated, upon  giving  the  usual  proof  necessary  to  let  in  parol 
evidence  of  a  written  contract. 

In  New  York,  before  the  enactment  of  provisions  securing 
the  action  at  law  upon  lost  negotiable  paper,  upon  tendering  a 
bond  of  indemnity,  it  was  said  in  Pintard  v.  Tackington,  10 
Johns.  104,  that  the  cases  which  have  not  permitted  a  recovery 
at  law,  upon  negotiable  paper  which  was  merely  lost,  were 
those  in  which  the  paper  had  been  indorsed  before  it  was  lost. 
And  where  a  plaintiff  declared  on  a  promissory  note  payable 
on  demand,  and  stated  that  the  note  had  been  lost,  and  the 
existence  and  contents  of  the  note  were  proved,  and  it  not 
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appearing  that  the  note  was  negotiable,  or  if  negotiable,  that 
it  had  in  fact  been  negotiated,  it  was  held  that  he  was  entitled 
to  recover  on  the  note.  See  also  Rowley  v.  Ball,  3  Cow.  303; 
15  Am.  Dec.  266;  McNair  v.  Gilbert,  3  Wend.  344. 

In  Rogers  v.  Miller,  4  Scam.  333,  the  court  say  that  where 
the  note  has  not  been  indorsed  at  all,  or  has  been  specially 
indorsed,  there,  as  no  danger  can  arise  of  its  falling  into  the 
hands  of  a  bona  fide  holder  and  thus  fastening  upon  the  maker 
a  second  liability,  the  party  may  recover  by  showing  the  loss 
of  the  note  merely  and  its  contents. 

In  Depew  v.  WTieelan,  6  Blackf.  485,  it  was  held  that  the 
payee  of  a  lost  promissory  note,  transferable  by  indorsement 
under  the  statute,  not  having  indorsed  it,  may  maintain  an 
action  at  law  on  it  against  the  maker.  Dewey,  J.,  in  deliver- 
ing the  opinion  of  the  court,  observes:  "  The  note  is  averred  in 
the  declaration  to  be  lost,  but  there  is  no  averment  or  proof 
that  it  was  ever  indorsed  by  the  plaintiffs.  There  was  testi- 
mony that  if  it  be  lost,  it  was  lost  from  the  possession  of  the 
agent  of  the  plaintiffs.  This,  we  think,  raises  a  fair  presump- 
tion that  they  never  transferred  it;  and  of  course  no  other 
holder  can  show  title  to  it.  The  makers  are  in  no  danger  of 
a  second  liability." 

In  Lazell  v.  Lazell,  12  Vt.  443,  36  Am.  Dec.  352,  the  court 
pronounces  the  law  as  well  settled  that  when  a  note  not  nego- 
tiable, or  if  negotiable  by  being  payable  to  order,  not  nego- 
tiated, is  lost,  an  action  at  law  may  be  maintained  on  the 
■note,  on  proof  of  its  loss,  to  recover  its  contents. 

Aborn  v.  Bosworth,  1  R.  I.  401,  was  the  case  of  a  lost  bill 
of  exchange  drawn  upon  H.  and  payable  to  A.,  the  plaintiff,  or 
order,  on  presentment.  In  its  transmission  to  the  agent  of 
the  plaintiff,  the  bill  was  lost  on  board  a  steamer.  In  an 
action  against  the  drawer  of  the  bill,  in  which  there  was  a 
verdict  for  the  plaintiff,  Green,  C.  J.,  charged  the  jury:  "If 
you  find  that  the  bill  was  not  destroyed,  you  will  then  deter- 
mine whether  the  bill  was  unindorsed,  or  so  indorsed  that  no 
third  party  could  recover  upon  it.  If  the  bill  had  no  indorse- 
ment, or  if  it  was  specially  indorsed  to  the  party  to  whom  it 
was  sent,  then  no  third  person  can  interpose  a  claim." 

In  Moore  v.  Fall,  42  Me.  450,  66  Am.  Dec.  297,  the  case  of 
Pintard  v.  Tackington,  supra,  is  approvingly  cited  in  support 
of  the  doctrine  that  a  recovery  may  be  had  at  law,  without 
furnishing  an  indemnity,  on  a  lost  note  which  is  not  negotia 
ble,  or  which,  being  negotiable,  has  not  been  negotiated. 
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By  statutory  provision  in  Alabama,  an  action  is  maintain- 
able at  law  on  a  lost  negotiable  note  which  had  not  been  nego- 
tiated at  the  time  of  the  loss.  But  in  Branch  Bank  at  Mobile 
V.  Tillman,  12  Ala.  214,  the  remedy  by  statute  was  declared. 
to  be  cumulative,  and  not  designed  to  repeal  or  annul  all 
others  which  were  previously  recognized  at  law.  The  pre- 
amble of  the  enactment  indicates  its  true  meaning  to  provide 
a  certain  remedy  at  law  for  parties  who  might  lose  the  written 
evidence  of  any  debt  or  duty, — the  necessity  for  which  is 
affirmed  to  be  the  uncertainty  in  the  decisions  of  the  courts  of 
the  state  upon  the  subject. 

It  is  manifest  that  the  principle  underlying  the  authorities 
to  which  we  have  heretofore  referred  is,  that  the  payee  or 
owner,  in  an  action  at  law  against  the  maker  on  a  lost  nego- 
tiable instrument,  need  not  tender  to  him  an  indemnity,  if  the 
paper  when  lost  was  in  such  a  state  that  the  maker  would  not 
be  compelled  to  pay  the  contents  again  to  a  bona  fide  holder. 
The  rule  which,  we  think,  should  govern  in  the  case  at  bar  la- 
in keeping  with  the  decision  in  Roll  v.  Watson^  4  Bing.  273, — 
a  case  overruled  in  England,  but  not  in  America,  and  which^ 
in  our  judgment,  commends  itself  as  an  authoritative  exposi- 
tion of  the  law  on  the  subject-matter  adjudicated.  "The 
question  for  us,"  says  Best,  C.  J.,  "  is,  whether  the  bill  which 
the  defendant  in  this  cause  has  accepted  be  an  instrument 
which  can  ever  rise  in  judgment  against  him.  Now,  the  jury 
have  found  expressly  that  the  bill  was  unindorsed,  and  though 
payable  three  months  after  date,  it  has  not  been  heard  of  from 
1825  to  1827.  There  is  no  decision  in  which  the  party  has 
been  held  to  be  responsible  in  respect  of  an  outstanding  bill 
unindorsed.  In  all  the  cases  in  which  a  defendant  has  been 
holden  to  be  discharged,  in  respect  of  a  supposed  liability  on 
a  bill,  the  bill  has  been  in  such  a  state  as  to  be  likely  to  be 
used  against  him  ":  See  Long  v.  Bailie,  2  Camp.  214,  note. 

It  is  contended  that  the  words  "  payable  on  return  of  this 
certificate  "  gave  the  bank  the  right  to  hold  the  depositor  to 
the  letter  of  the  contract,  and  to  refuse  payment  until  the 
certificate  was  surrendered,  or  until  a  sufficient  indemnity  had 
been  offered.  We  do  not  understand  that  those  words  import 
a  stipulation  for  an  indemnity  in  case  of  a  failure  to  return 
the  certificate,  or  to  settle  the  terras  upon  which  the  payee 
would  be  entitled  to  his  money,  in  the  event  of  a  loss  of  the 
instrument.  Under  some  circumstances,  an  indemnity  might 
be  properly  required  for  the  maker's  protection,  as  where  the 
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"instrument  is  payable  to  bearer,  or  to  order,  and  indorsed  at 
the  time  of  its  loss;  while  under  other  circumstances,  such  an 
indemnity  might  be  wholly  unnecessary.  The  words  "  pay- 
able on  return  of  this  certificate  "  cannot  be  construed  to  have 
an  effect  beyond  what  might  be  sufficient  for  the  safety  of  the 
bank,  upon  its  paying  the  certificate.  At  the  most,  the  bank 
should  not  demand  indemnity  when  not  necessary  to  protect 
itself  against  a  second  liability.  A  note  payable  to  bearer 
requires  a  physical  presentation  of  the  instrument  before 
payment,  as  much  as  a  certificate  of  deposit  "payable  on  its 
return."  By  the  literal  terms  of  the  note,  there  must  be  a 
bearer  of  it  before  payment  can  be  exacted.  And  yet,  in  the 
light  of  Thayer  v.  King,  supra,  it  will  not  be  claimed  that  a 
note  payable  to  bearer,  and  lost  after  it  becomes  due,  cannot 
be  collected  without  first  producing  the  note,  or  tendering  an 
indemnity.  In  every  promissory  note  there  is  an  implied 
■undertaking  by  the  payee  or  holder  to  return  it  to  the  maker 
on  payment  of  the  money;  and  an  express  undertaking  to  re- 
turn it  could  have  no  greater  force,  nor  change  or  modify  the 
legal  effect  of  the  instrument.  As  expressed  by  Peck,  J.,  in 
Smilie  v.  Stevens,  supra:  "  The  return  of  the  certificate  is  an 
act  to  be  done  with  the  instrument  itself,  contemporaneous 
with  the  payment,  and  is  no  more  than  would  be  the  implied 
duty  of  the  holder  of  a  negotiable  note  or  bill,  in  the  absence 
^f  such  stipulation;  as  it  is  the  duty  of  the  holder  to  deliver 
up  a  negotiable  promissory  note  or  bill  on  the  payment  of  it 
ty  the  maker,  as  a  voucher  for  his  security,  or  show  a  suffi- 
cient excuse  for  not  doing  so." 

An  inability  to  return  the  certificate  by  reason  of  its  loss 
cannot  operate  as  a  payment  or  satisfaction.  The  maker  is 
not  thereby  discharged;  but  the  question  arises  as  to  what,  if 
any,  conditions  should  be  imposed  upon  the  loser  before  he  can 
recover  of  the  maker.  Having  failed  to  return  the  certificate, 
though  required  to  tender  an  indemnity  in  cases  where  the 
maker  would  not  be  safe  in  paying  without  such  return,  he 
'should  not  be  required  to  go  further,  and  indemnify  when  the 
certificate  was  not  negotiated  at  the  time  of  its  loss,  and  its 
non-delivery  to  the  maker  would  not  subject  him  to  a  second 
payment. 

It  is  assigned  as  error  that  the  court  below  allowed  interest 
on  the  certificate  of  deposit  from  the  eighteenth  day  of  Sep- 
tember, 1882.  On  that  day  Brown  requested  payment,  and 
"the  bank  refused.    It  was  incumbent  upon  him  to  produce  and 
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surrender  the  certificate,  or  give  an  adequate  reason  for  hi& 
inability  to  do  so.  Such  a  reason  was  furnished  in  the  loss  of 
the  certificate.  As  the  bank,  notwithstanding,  deemed  it  ad- 
visable to  withhold  payment,  the  certificate  should  bear  inter- 
est from  the  day  the  bank  declined  to  pay. 
Judgment  afiirmed.  

Spear,  J.,  in  a  dissenting  opinion,  in  which  Minshall,  J.,  concurred,  de- 
nied the  right  of  the  plaintiff  to  recover,  becaase  the  condition  of  payment 
contained  in  the  certificate  had  not  been  complied  with,  which  state  of  facta 
precluded  a  recovery  at  law,  and  there  being  no  tender  of  indemnity,  the  peti- 
tion failed  to  make  a  case  in  equity.  He  maintained  that  the  words  "  payable 
to  the  order  of  himself  on  return  of  this  certificate  "  could  not  be  rightfully 
disregarded;  and  giving  them  their  legitimate  effect,  the  iastrumeut  was  not 
past-due  paper  at  the  time  of  its  alleged  loss,  nor  at  the  time  the  plaintiff 
asked  the  bank  to  pay  him  the  money  without  complying  with  that  stipu- 
lation, or  attempting  to  furnish  any  equivalent,  nor  was  it  in  law  due  at  the 
time  of  the  commencement  of  the  action.  He  denied  that  the  paper  was 
"in  legal  effect  a  promissory  note,  payable  on  demand,"  and  continues:  "  If 
the  transaction  had  been  a  simple  loan,  no  time  for  payment  having  been 
fixed,  the  paper  might  have  been  treated  as  a  demand  note;  the  debt  would 
have  been  due  at  once,  and  action  could  have  been  brought,  which  itself 
would  have  been  a  sufficient  demand;  but,  being  a  deposit,  rules  applicable 
to  bailments,  rather  than  those  applicable  to  loans,  apply,  especially  in  deter- 
mining as  to  the  maturing  of  the  obligation  ";  citing  Dowries  v.  PJioenix  BanJcy 
6  Hill,  297;  Payne  v.  Gardiner,  29  N.  Y.  146,  107;  Bellows  Falls  BanJcv.  Bui- 
land  County  Bank,  40  Vt.  377.  He  thus  concludes:  "  It  seems  manifest  that 
the  only  safe,  reasonable,  and  just  course  regarding  actions  upon  instru- 
ments like  the  one  in  this  case,  lost  before  maturity,  is  to  treat  them  as 
equitable  claims,  and  make  payment  depend  upon  indemnity,  at  least  such 

as  the  party  may  be  able  to  give A  rule  of  law  which,  in  a  case  like 

the'  one  at  bar,  relieves  a  party  guilty  of  culpable  negligence  of  all  risk  of 
the  paper  reappearing  and  serving  as  the  basis  of  a  claim  against  the  maker 
in  such  form  as  to  require  him  to  defend  the  action,  and  possibly  repay  the 
amount,  and  results  in  a  record  which  screens  such  negligent  party  from  lia- 
bility in  case  such  repayment  is  enforced,  and  places  all  that  risk  upon  a 
party  totally  innocent  of  fault,  and  who  not  only  has  not  agreed  to  assume 
it,  but  has  distinctly  and  in  terms  bargained  against  it,  is,  I  submit,  unjust 
and  inequitable." 

Banker's  Certificate  ok  Deposit  in  Ordinary  Form  I3  Negotiable 
Note.  — The  difference  between  them  is  merely  formal:  Curran  v.  Witter,  GO 
Am.  Rep.  827;  Brummafjim  v.  Tallant,  89  Am.  Dec.  Gl,  and  note  G4;  con- 
tra: Lonfj  V.  Strauss,  57  Am.  Rep.  87,  and  note  97;  and  see  London  etc.  So-^ 
cietyv.  Ilagerstown  Bank,  78  Am.  Dec.  390;  payable  in  "  current  funds "  is 
not  negotiable  paper:  Lindsey  v.  McClelland,  86  Id.  786. 

Owner  of  Lost  Note  mat  Maintain  Action  at  Law  thereon,  with- 
out tendering  an  indemnity,  if  it  appears  that  the  statute  of  limitations  may 
be  interposed  to  prevent  a  recovery  by  a  bona  Jide  holder:  Moore  v.  Fall,  66 
Am.  Dec.  297,  and  note  298;  but  see  Moses  v.  Trice,  8  Am,  Rep.  609;  Fclh 
Point  Sa7).  Inst.  v.  Weedon,  81  Am.  Dec.  603,  holding  that  a  negotiable  in- 
strument, if  lost,  cannot  be  recovered  on  at  law:  See  also  McCluiky  v.  Oer~ 
ivJUM-r.  90Id.  512. 
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Barholt  v.  Wright. 

145  Ohio  State,  177.  | 
Assault  and  Battery.  —  In  Action  fob  Damages  fob  Assault  and  Bat- 
TEEY,  It  13  Permissible  to  the  defendant  to  show,  in  mitigation  of  dam- 
ages, that  the  parties  fought  by  mutual  consent,  but  such  consent  cannot 
be  shown  as  a  bar  to  the  action. 

Action  to  recover  damages  for  an  assault  and  battery  com- 
mitted upon  the  person  of  the  plaintiff,  whereby  he  was 
severely  injured,  one  of  his  fingers  being  so  bitten  by  the  de- 
fendant as  to  render  amputation  necessary.  The  evidence 
tended  to  show  that  the  parties  went  out  to  fight  by  agree- 
ment, and  did  fight,  the  plaintiff  being  injured  as  stated.  The 
court  charged  the  jury  that  if  the  parties  went  out  to  fight  by 
agreement,  and  the  plaintiff  received  the  injuries  complained 
of  from  the  defendant  while  the  fight  was  going  on  and  in  the 
course  of  it,  he  could  not  recover.  Under  this  charge,  the  jury 
found  a  verdict  for  the  defendant,  but  upon  error  to  the  cir- 
cuit court,  a  new  trial  was  ordered,  and  the  defendant  now 
seeks  to  reverse  the  judgment  of  the  circuit  court. 

P.  B.  Conant  and  J.  N.  Nichols,  for  the  plaintiff  in  error. 

W.  B.  Thomas,  George  F.  Robinson,  and  Cole  and  Wright,  for 
the  defendant  in  error. 

MiNSHALL,  J.  It  would  scem  at  first  blush  contrary  to  cer- 
tain general  principles  of  remedial  justice  to  allow  a  plaintiff 
to  recover  damages  for  an  injury  inflicted  on  him  by  a  defend- 
ant in  a  combat  of  his  own  seeking;  or  where,  as  in  this  case, 
the  fight  occurred  by  an  agreement  between  the  parties  to  fight. 
Thus  in  cases  for  damages  resulting  from  the  clearest  negli- 
gence on  the  part  of  the  defendant,  a  recovery  is  denied  the 
plaintiff,  if  it  appear  that  his  own  fault  in  any  way  contrib- 
uted to  the  injury  of  which  he  complains.  And  a  maxim,  as 
old  as  the  law.  Volenti  non  Jit  injuria,  forbids  a  recovery  by  a 
plaintiff,  where  it  appears  that  the  ground  of  his  complaint 
had  been  induced  by  that  to  which  he  had  assented;  for,  in 
judgment  of  law,  that  to  which  a  party  assents  is  not  deemed 
an  injury:  Broom's  Legal  Maxims,  268. 

But  as  often  as  the  question  has  been  presented,  it  has  been 
decided  that  a  recovery  may  be  had  by  a  plaintiff  for  injuries 
inflicted  by  the  defendant  in  a  mutual  combat,  as  well  as  in  a 
combat  where  the  plaintiff  was  the  first  assailant,  and  the  in- 
juries resulted  from  the  use  of  excessive  and  unnecessary  force 
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by  the  defendant  in  repelling  the  assault.     These  apparent 
anomalies  rest  upon  the  importance  which  the  law  attaches  to 
the  public  peace  as  well  as  to  the  life  and  person  of  the  citi- 
zen.    From  considerations  of  this  kind  it  no  more  regards  an 
agreement  by  which  one  man  may  have  assented  to  be  beaten, 
than  it  does  an  agreement  to  part  with  his  liberty  and  become 
the  slave  of  another.     But  the  fact  that  the  injuries  were  re- 
ceived in  a   combat  in  which  the  parties  had  engaged  by 
mutual  agreement  may  be  shown  in  mitigation  of  damages: 
2  Greenl.  Ev.,  sec.  85;  Logan  v.  Austin,  1  Stew.  476.     This, 
however,  is  the  full  extent  to  which  the  cases  have  gone.     We 
will  notice  a  few  of  them.     In  Boulter  v.  Clark,  an  early  case, 
an  offer  was  made,  under  the  general  issue,  to  show  that  the 
plaintiff  and  the  defendant  fought  by  consent.     The  offer  was 
denied;  the  chief  baron  saying:  "  The  fighting  being  unlawful, 
the  consent  of  the  plaintiff  to  fight,  if  proved,  would  be  no 
bar  to  his  action  ":  Bull.  N.  P.  16.     A  number  of  earlier  cases 
were  cited,  and  among  them  that  of  Mathew  v.  Ollerton,  Comb. 
218,  where  it  is  said  "  that  if  a  man  license  another  to  beat 
him,  such  license  is  void,  because  it  is  against  the  peace."     It 
will  be  found  upon  examination  that  this  case  was  not  for  an 
assault  and  battery;  it  was  on  an  award  that  had  been  made 
by  the  plauitiff  on  a  submission  to  himself.     The  remark, 
however,  made  in  the  reasoning  of  the  court,  is  evidence  of 
the  common  understanding  of  the  law  at  that  early  day.     In 
1  Stephen's  Nisi  Prius,  211,  it  is  said:  "  If  two  men  engage  in 
a  boxing-match,  an  action  can  be  sustained  by  either  of  them 
against  the  other  if  an  assault  be  made;  because  the  act  of 
boxing  is  unlawful,  and  the  consent  of  the  parties  to  fight  can- 
not excuse  the  injury."     So  in  Bell  v.  Ilansley,  3  Jones,  131,  it 
was  held  that  "one  may  recover  in  an  action  for  assault  and 
battery,  although  he  agreed  to  fight  with  his  adversary;  for 
Buch  agreement  to  break  the  peace  being  void,  the  maxim, 
Volenti  non  fit  injuria,  does  not  apply."     The  following  cases 
are  to  the  same  effect:  Stout  v.  Wren,  1  Hawks,  420;  9  Am. 
Dec.  653;  Adams  v.  Waggoner,  33  Ind.  531;  5  Am.  Rep.  230; 
Shay  V.  Thompson,  59  Wis.  540;  48  Am.  Rep.  538;  Logan  v. 
Austin,  1  Stew.  476.     And  so  it  was  held  in  Commonwealth  v. 
Collberg,  119  Mass.  350,  20  Am.  Rep.  328,  that  where  two  per- 
sons go  out  to  fight  with  their  fists,  by  consent,  and  do  fight 
with  each  other,  each  is  guilty  of  an  assault,  although  there  is 
no  anger  or  mutual  ill-will.     Champer  v.  State,  14  Ohio  St. 
437,  is  not  in  conflict  with  this,  as  will  be  explained  hereafter. 
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No  case  has  been  cited  that  can  be  said  to  be  to  the  con- 
trary. What  is  said  by  Peck,  J.,  in  Smith  v.  State,  12  Ohio 
St.  466,  80  Am.  Dec.  355,  that  "  an  assault  upon  a  consenting 
party  would  seem  to  be  a  legal  absurdity,"  must  be  applied  to 
the  facts  of  that  case.  The  judge  was  discussing  the  sufiB- 
ciency  of  a  count  in  an  indictment  for  an  assault  with  intent 
to  commit  a  rape,  without  an  averment  that  it  was  made  for- 
cibly and  against  the  will  of  the  female.  The  absence  of  con- 
sent is  essential  to  the  crime  of  rape,  or  of  an  assault  with 
intent  to  commit  a  rape,  where  the  female  has  arrived  at  the 
age  at  which  consent  may  be  given.  Intercourse,  because 
illicit,  does  not  amount  to  an  assault  where  the  female  con- 
sents, however  wrong  it  may  be  in  morals.  This  is  all  that 
was  meant  by  the  learned  judge  in  using  the  language  quoted 
from  his  opinion. 

In  all  such  cases  the  consent  of  the  female  would,  without 
doubt,  be  a  bar  to  any  right  she  would  otherwise  have  to  main- 
tain an  action  for  an  assault  and  battery.  It  is  said  by  Judge 
Cooley  in  his  work  on  torts,  page  163,  that  "  consent  is  generally 
a  full  and  perfect  shield  when  that  is  complained  of  as  a  civil 

injury  which  was  consented  to A  man  may  not  even 

complain  of  the  adultery  of  his  wife,  which  he  connived  at  or 
assented  to.  If  he  concurs  in  the  dishonor  of  his  bed,  the 
law  will  not  give  him  redress,  because  he  is  not  wronged. 
These  cases  are  plain  enough,  because  they  are  cases  in  which 
the  questions  arise  between  the  parties  alone."  "But,"  he 
adds,  "  in  case  of  a  breach  of  the  peace  it  is  different.  The 
state  is  wronged  by  this,  and  forbids  it  on  public  grounds. 
,  .. .  .  The  rule  of  law  is  therefore  clear  and  unquestionable, 
that  consent  to  an  assault  is  no  'justification.  The  exception 
to  this  general  rule  embraces  only  those  cases  in  which  that 
to  which  assent  is  given  is  matter  of  indifference  to  public 
order."     See  also,  to  like  effect,  Pollock  on  Torts,  139. 

Neither  is  the  case  of  Champer  v.  State,  14  Ohio  St.  437,  at 
variance  with  the  principle  upon  which  the  plaintiff  below 
€eeks  a  recovery.  The  case  seems  to  have  been  somewhat 
misapprehended  by  the  courts  of  some  of  the  states,  as  well 
as  by  some  text-writers.  By  the  statutes  of  this  state,  a  dis- 
tinct offense  is  made  of  an  affray  or  agreement  to  fight;  and 
the  effect  of  the  holding  is,  that  where  such  an  offense  is  com- 
mitted, the  indictment  must  be  for  an  affray,  and  not  for  an 
assault  and  battery.  The  civil  right  of  either  party  to  recover 
of  the  other  for  injuries  received  in  an  affray  is  not  affected 
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by  the  statute  nor  by  the  decision  just  referred  to.  Such 
eeems  to  have  been  the  view  taken  by  Boynton,  J.,  in  the  sub- 
Bequent  case  of  Darling  v.  Williams,  35  Ohio  St.  63. 

The  case  of  Fitzgerald  v.  Cavin,  110  Mass.  153,  is  to  th& 
effect  that  consent  is  no  bar  to  that  which  occasions  bodily 
harm  if  the  act  was  intentionally  done. 

It  is  upon  the  same  principle  of  public  policy,  that  one  wha 
is  the  first  assailant  iji  a  fight  may  recover  of  his  antagonist 
for  injuries  inflicted  by  the  latter,  where  he  oversteps  what  is 
reasonably  necessary  to  his  defense,  and  unnecessarily  injures 
the  plaintifi";  or  that,  with  apparent  want  of  consistency,  per- 
mits each  to  bring  an  action  in  such  case,  the  assaulted  party 
for  the  assault  first  committed  upon  him,  and  the  assailant 
for  the  excess  of  force  used  beyond  what  was  necessary  for 
belf-defense:  Dole  v.  Erskine,  35  N.  H.  503,  criticising  Elliott 
v.  Brown,  2  Wend.  499;  20  Am.  Dec.  644;  Cooley  on  Torts, 
165;  Darling  v.  Williams,  35  Ohio  St.  63;  Gizler  v.  Witzell,  82 
111.  322;  and  see  also  Commonwealth  v.  Collberg,  supra. 

It  would  seem  that  under  the  code  the  right  of  each  combat- 
ant to  damages  might  be  determined  and  measured  in  the 
same  action:  Swan's  Plead.  &  Prac.  259,  note  a. 

And  upon  like  principle  it  has  been  ruled  that  the  doctrine 
of  contributory  negligence  has  no  application  to  an  action  to 
recover  damages  for  an  assault  and  battery:  Enter  v.  Foy,  46 
Iowa,  132;  Steinmetz  v.  Kelly,  72  Ind.  442;  37  Am.  Rep.  170; 
WJiitehead  v.  Mathaway,  85  Ind.  85.  Negligence  of  the  plain- 
tifi" contributing  to  the  injury  of  which  he  complains  is  taken 
into  consideration  only  in  those  cases  where  the  liability  of 
the  defendant  arises  from  want  of  care  on  his  part,  occasion- 
ing injury  to  the  plaintifi";  it  does  not  apply  to  the  commission 
of  an  intentional  wrong. 

A  question  was  made  as  to  the  admissibility  of  the  evidence 
of  an  agreement  to  fight,  under  the  issue  made  by  the  plead- 
ings, the  answer  being  a  general  denial.  If  the  evidence  had 
been  competent  for  any  purpose  other  than  in  mitigation  of 
damages,  it  would  have  been  under  the  issue  as  made.  It  was 
insisted  on  in  denial  of  the  right  of  action,  and  not  as  an 
avoidance  of  it;  so  that  it  was  not  necessary  to  be  pleaded  as 
new  matter.  If  it  had  been  so  pleaded,  it  would  have  been 
Bubject  to  a  demurrer.  We  think  the  court  erred  in  its  charge 
to  the  jury.  The  injury  inflicted,  the  loss  of  a  finger,  was  a 
severe  one;  it  amounted  in  fact  to  a  mayhem.  "  Where  the 
injury"  (a  mayhem),  says  the  author  of  a  recent  and  quit© 
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valuable  work  on  criminal  procedure,  "  takes  place  during  a 
conflict,  it  is  not  necessary  to  a  conviction  that  the  accused 
should  have  formed  the  intent  before  engaging  in  the  conflict. 
It  is  sufficient  if  he  does  the  act  voluntarily,  unlawfully^ 
and  on  purpose  ":  Maxwell's  Crim.  Proc.  260.  It  was  permis- 
sible to  the  defendant  to  show  the  agreement  to  fight  in  miti- 
gation of  damages,  but  not  as  a  bar  to  the  action. 
Judgment  affirmed. 

Assault  and  Battery,  damages  recoverable  in  action  for:  See  MaC' 
Dougall  v.  Maguire,  95  Am.  Dec.  98;  Taber  v.  Hutson,  61  Id.  9C;  Barnea  v. 
Martin,  82  Id.  670,  and  note  674;  Reeves  v,  Winn,  2  Am.  St.  Rep.  287. 

Fact  that  Parties  Fought  by  Mutual  Consent  is  No  Bar  to  Recovery 
in  action  for  assault  and  battery,  but  may  be  considered  in  mitigation  of 
damages:  Adams  v.  Waggoner;  5  Am.  Rep.  230;  compare  Shay  v.  Thompson, 
48  Id.  538;  Commonwealth  v.  Collberg,  20  Id.  328,  and  note  330. 

Where  Injury  Results  to  Innocent  Third  Person  from  Mutual  Com- 
bat BETWEEN  Parties,  the  latter  are  all  principals,  and  are  all  liable,  either 
jointly  or  severally:  Murphy  v.  Wilson,  100  Am.  Dec.  290. 


Kent  v.  Baltimore  and  Ohio  E.  K.  Co. 

[4.0  Ohio  State,  284.] 

Railboad  Company.  —  Purchaser  of  Railway  Passenger  Ticket  doe» 
not,  by  its  mere  acceptance,  acquiesce  in  and  bind  himself  to  all  the 
terms  and  conditions  printed  thereon,  in  the  absence  of  actual  knowledge 
of  them,  although  he  bought  the  ticket  at  a  rate  reduced  from  the  regular 
fare,  but  at  the  rate  usual  to  the  class  of  passengers  to  which  he  be- 
longed. 

Id.  —  Contract  between  Railroad  Company  and  Passenger  is  Madk 
when  the  ticket  is  bought,  received,  and  paid  for.  Neither  party  can, 
after  that,  change  its  terms  or  impose  new  conditions  upon  its  enforce- 
ment without  the  consent  of  the  other. 

Id. — Waiver  of  Requirement  to  Sign  Passenger  Ticket. — A  require- 
ment by  a  railroad  company  that  purchasers  of  passenger  tickets  shall 
sign  certain  printed  conditions  thereon,  before  delivery  to  them,  ia 
waived  by  the  company,  where  a  ticket  is  delivered  to  a  purchaser  and 
it  has  foi-  several  trips  been  lionored  by  the  company's  conductors,  with- 
out requiring  him  to  sign  the  conditions;  and  its  conductor  is  not  there- 
after justified,  while  still  retaining  the  purchaser's  money,  in  ejecting 
him  from  the  company's  car,  by  reason  of  his  refusal  to  sign  the  ticket 
and  pay  the  usual  fare  in  money  for  his  proposed  passage. 

Kent,  the  plaintiff  in  error,  bought  of  a  ticket-agent  of  the 
Baltimore  and  Ohio  Railroad  Company  a  thousand-mile  "com- 
mercial traveler's  mileage  ticket,"  paying  therefor  the  usual 
rate  to  the  class  of  travelers  to  which  he  belonged.     Certaio 
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conditions  were  printed  on  the  ticket,  at  the  end  of  which  was 
a  place  left  for  the  purchaser's  signature,  and  immediately 
thereunder  was  this  direction:  "Conductors  will  not  honor 
this  ticket  unless  properly  stamped  and  signed  by  the  pur- 
chaser, and  will  strictly  enforce  the  above  conditions."  Said 
plaiutiflf  bought  his  ticket  without  signing  it,  but  used  it  on 
several  occasions  without  objection  being  made  because  of  the 
conditions  not  being  signed.  He  afterwards  presented  it  to 
one  of  the  company's  conductors,  who  refused  to  honor  it  un- 
less he  would  sign  the  conditions.  This  he  refused  to  do,  and 
was  put  ofif  the  train.  Subsequently  he  presented  the  ticket, 
and  again  refused  to  sign  it,  and  was  again  put  ofif  the  train, 
the  conductor  taking  up  and  retaining  his  ticket.  He  then 
brought  this  suit  against  the  company.  Said  plaintiff  did 
not  object  to  any  of  the  conditions  on  the  ticket,  except  the 
sixth,  —  releasing  the  company  from  liability  from  fraud  or 
negligence  of  its  agents;  and  his  evidence  tended  to  show 
that  he  had  never  seen  one  of  their  tickets,  and  had  no 
knowledge  of  the  conditions,  and  that  the  agent  did  not  ask 
him  to  sign  the  contract,  nor  call  his  attention  to  it,  nor  did 
he  learn  that  the  ticket  contained  such  conditions  until  some 
time  afterward.  The  company's  instructions  to  its  agents,  and 
the  uniform  custom  regulating  the  sale  of  such  tickets,  re- 
quired purchasers  to  sign  the  conditions  thereon  before  delivery 
to  them.  A  verdict  was  returned  in  favor  of  the  said  plaintiff 
in  the  court  of  common  pleas,  but  the  judgment  of  that  court 
was  reversed  by  the  circuit  court,  for  the  reason  that  it  was 
found  that  the  former  court  erred  in  refusing  to  instruct  the 
jury  as  prayed  for  in  the  first  and  second  charges  requested 
by  the  defendant  in  error.  The  character  of  the  requests  so 
refused  appears  in  the  opinion.  The  question  presented  is, 
whether  the  circuit  court  erred  in  reversing  the  judgment  of 
the  common  pleas  upon  the  grounds  stated. 

Critchjield  and  Graham,  for  the  plaintiff  in  error. 
/.  II.  Collins,  for  the  defendant  in  error. 

Owen,  C.  J.  The  instructions  requested  and  refused  ignored 
the  proof  which  tended  to  show  that  Kent  received  the  ticket 
from  the  company's  agent  without  actual  knowledge  of  the 
conditions  and  directions  written  therein.  They  also  presup- 
posed that,  by  receiving  the  ticket,  Kent  acquiesced  in  all  its 
terms  and  conditions,  in  spite  of  the  fact  (which  the  evidenco 
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tended  to  prove)  that  he  may  have  been  wholly  ignorant  of 
them. 

It  is  well  settled  that  the  purchaser  of  a  railroad  ticket  does 
not,  by  its  mere  acceptance,  acquiesce  in  and  bind  himself  ta 
all  the  terms  and  conditions  printed  thereon,  in  the  absence 
of  actual  knowledge  of  them:  Baltimore  &  0.  R.  R.  Co.  v.  Camp- 
bell, 36  Ohio  St.  647;  88  Am.  Rep.  617;  Davidson  v.  Graham, 
2  Ohio  St.  135;  Jones  v.  Voorhes,  10  Ohio,  145;  Rawson  v.  Penn- 
sylvania R.  R.  Co.,  48  N.  Y.  212;  8  Am.  Rep.  543;  2  Whartoa 
on  Evidence,  sec.  1243;  Brown  v.  Eastern  R.  R.  Co.,  11  Gush. 
97;  Malone  v.  Boston  etc.  R.R.  Co.,  12  Gray,  388;  74  Am.  Dec. 
598;  Camden  and  Amboy  Ry  Co.  v.  Baldauf,  16  Pa.  St.  67*,^ 
Wade  on  Notice,  sees.  543,  552,  554,  555;  Lawson  on  Carriers, 
Bees.  106,  107;  Blossom  v.  Dodd,  43  N.  Y.  264;  3  Am.  Rep. 
701;  Quimby  v.  Vanderbilt,  17  N.  Y.  306;  72  Am.  Dec.  469. 

There  is  nothing  in  the  circumstance  that  the  ticket  in  the 
case  at  bar  was  sold  at  a  rate  reduced  from  the  regular  faro 
to  take  it  out  of  the  rule.  The  rate  was  the  usual  and  estab- 
lished one  allowed  to  a  numerous  class  of  patrons  comprising 
commercial  travelers  whose  principals  were  shippers  over  the 
company's  road. 

The  contract  between  Kent  and  the  railroad  company  wa» 
made  when  he  bought  his  ticket,  received  and  paid  for  it: 
Rawson  v.  Pennsylvania  R.  R.  Co.,  supra.  Neither  party  could, 
after  that,  change  its  terms  or  impose  new  conditions  upon  its 
enforcement  without  the  consent  of  the  other.  According  to 
the  company's  instructions  to  agents,  and  by  the  uniform 
custom  regulating  the  sale  of  such  tickets,  they  were  required 
to  be  signed  before  their  delivery  to  the  purchasers.  The 
company  saw  fit,  in  the  case  at  bar,  to  dispense  with  this 
requirement.  It  received  the  plaintiff's  money,  delivered 
him  the  ticket,  in  his  ignorance  of  any  request  that  he  sign  it, 
honored  it  for  several  trips  without  first  requiring  him  to  sign 
its  conditions.  It  thereby  waived  this  requirement,  and  its 
conductor  was  not  justified,  while  it  still  retained  plaintiff's 
money,  in  ejecting  him  from  its  cars  by  reason  of  his  failure 
to  sign  the  ticket,  which  had  already  gone  into  full  effect  be- 
tween the  parties,  and  his  failure  to  pay  the  usual  fare  in 
money  for  a  passage  which  was  already  paid  for. 

The  conclusion  we  have  reached  relieves  us  of  a  considera- 
tion of  the  question  arising  upon  the  claim  of  counsel  that  the 
sixth  condition  of  this  ticket  was  against  public  policy,  and. 
would  have  been  void  if  signed. 
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The  trial  court  was  right  in  refusing  the  instructions  re- 
quested. 

The  judgment  of  the  circuit  court  is  reversed,  and  that  of 
the  court  of  common  pleas  affirmed. 


Passaqe  Tickets,  their  nature  and  legal  operation  discussed:  Qvijiibyv. 
Vanderbilt,  72  Am.  Dec.  469,  and  note  474;  Cli£ney  v.  Boston  etc  R.  R.  Co.^ 
■45  Id.  192;  Johnson  v.  Concord  B.  R.  Corp.,  88  Id-  207,  note. 

Passaqe  Tickets,  notices  and  conditions  in,  construction:  8ee  Ohio  etc 
R.  R.  Co.  V.  Swari/ioui,  33  Am.  Rep.  104;  Lillls  v.  St.  Lotus  etc.  R.  R.  Co., 
27  Id.  255;  Steers  v.  Liverpool  etc.  Steamship  Co.,  15  Id.  453,  and  note  457; 
Little  Rock  etc.  R.  R.  Co.  v.  Dean,  51  Id.  584;  Lun4i/  v.  Central  Pacijlc  R.  R. 
Co.,  56  Id.  100;  Auerhach  v.  New  York  Cent.  etc.  R.  R.  Co.,  42  Id.  290. 

Placards,  Passengers  not  Pkesttmed  to  Re^d:  Malone  v.  Bogton  etc 
R.  R.  Co,t  74  Am.  Dec.  598,  and  see  cases  collected  in  note  600. 


Pretzinger  v,  Pretzinger. 

[45  Ohio  State,  452.] 

HCSBAND  AND  WlFE.  —  AfTEB  DiVORCE,    A3  WeLL  A3   DCTEINO    COVEBTCRE, 

Primary  Duty  of  Maintaining  Any  Minor  Child  of  the  marriage  still 
remains,  as  a  general  rule,  with  the  former  husband.  The  fact  that  there 
has  been  a  decree  of  divorce  a  vinculo,  on  account  of  the  husband's  mis- 
conduct, with  alimony  and  custody  of  minor  children  to  the  wife,  but 
with  no  provision  for  their  support,  will  not  impair  the  obligation  of 
the  father  to  provide  reasonably  for  their  support  until  they  are  able  to 
support  themselves. 
Id.  —  Compensation  for  Necessaries  Furnished  by  Mother  to  Minor 
Child  after  Decree  of  Divorce  a  vinculo,  on  account  of  her  hus- 
band's misconduct,  awarding  her  alimony,  and  the  custody  of  such 
child,  but  making  no  provision  for  its  support,  is  recoverable  by  her  in 
an  original  action  against  tho  father,  brought  in  a  court  other  than  that 
in  which  the  divorce  was  granted. 

Action  brought  by  Izora  Pretzinger,  a  divorced  wife,  against 
Jacob  Pretzinger,  her  former  husband,  to  recover  compensation 
for  necessaries  furnished  by  her  for  the  support  of  a  minor 
child  of  the  marriage.  The  material  facts  appear  in  the  opin- 
ion. The  court  of  common  pleas  found  tho  issues  for  the 
plaintiff,  and  rendered  judgment  accordingly.  The  circuit 
court  affirmed  the  judgment  of  the  court  of  common  pleas,  and 
it  is  now  sought  to  reverse  the  judgment  of  the  circuit  court. 

//.  M.  Cole  and  W.  Belville,  for  the  plaintifif  in  error. 

Craighead  and  Craighead,  for  the  defendant  in  error. 
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DrcKMAN,  J.  Issues  of  fact  were  joined  between  the  parties, 
and  upon  submission  to  the  court  they  were  found  for  the  de- 
fendant in  error;  but  no  exceptions  were  taken  on  the  trial, 
and  the  record  contains  no  bill  of  exceptions  embodying  the 
evidence.  The  only  questions  before  us  for  consideration  are 
such  as  may  arise  upon  the  original  petition  and  subsequent 
pleadings.  It  is  contended  in  behalf  of  Jacob  Pretzinger  that 
the  original  petition  did  not  state  facts  sufficient  to  create  a 
liability  on  his  part,  and  that  the  court  of  common  pleas 
should  have  entered  up  judgment  in  his  favor  on  the  plead- 
ings. 

Izora  Pretzinger  was  divorced  from  her  husband,  by  reason 
of  his  misconduct,  and  his  ill  treatment  and  neglect  of  her; 
and  was,  in  consequence,  awarded  the  custody,  nurture,  educa- 
tion, and  care  of  their  minor  child,  then  about  eight  years  of 
age.  The  court  decreed  an  allowance  to  her  as  alimony,  but 
it  does  not  appear  that  any  allowance  was  made  to  compen- 
sate her  for  tlie  expense  of  her  son's  maintenance.  For  several 
years  after  the  granting  of  the  divorce  she  furnished  to  her 
eon  such  boarding,  clothing,  care,  and  attention  as  were  neces- 
sary and  appropriate  to  his  comfort  and  condition  in  life. 
When  the  divorce  was  granted,  the  father  was  insolvent;  but  at 
the  rendition  of  the  judgment  in  the  case  at  bar,  he  was  sol- 
vent, and  able  to  support  his  son. 

The  duty  of  the  father  to  provide  reasonably  for  the  main- 
tenance of  his  minor  children,  if  he  be  of  ability,  is  a  principle 
of  natural  law;  and  he  is  under  obligation  to  support  them, 
not  only  by  the  laws  of  nature,  but  by  the  laws  of  the  land. 
As  said  by  Chancellor  Kent,  "the  wants  and  weaknesses 
of  children  render  it  necessary  that  some  person  maintains 
them,  and  the  voice  of  nature  has  pointed  out  the  parent  as 
the  most  fit  and  proper  person":  2  Kent's  Com.  *190;  and  see 
Trustees  Jefferson  Township  v.  Trustees  Letart  Township,  3  Ohio, 
100;  Edwards  v.  Davis,  16  Johns.  281.  This  natural  duty  is 
not  to  be  evaded  by  the  husband's  so  conducting  himself  as  to 
render  it  necessary  to  dissolve  the  bonds  of  matrimony,  and 
give  to  the  mother  the  custody  and  care  of  the  infant  offspring. 
It  is  not  the  policy  of  the  law  to  deprive  children  of  their 
rights  on  account  of  the  dissensions  of  their  parents,  to  which 
they  are  not  parties;  or  to  enable  the  father  to  convert  his  own 
misconduct  into  a  shield  against  parental  liability.  The  di- 
vorce may  deprive  him  of  the  custody  and  services  of  his 
children,  and  of  the  rights  of  guardianship  against  his  will; 
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but  if  by  the  judgment  of  the  court,  and  upon  competent  and 
8uflBcient  evidence,  he  is  found  to  be  an  unfit  person  to  exercise 
parental  control,  while  the  mother  is  in  all  respects  the  proper 
person  to  be  clothed  with  such  authority,  he  cannot  justly 
complain. 

The  alimony  allowed  by  the  court  below  is  not  to  be  con- 
strued into  an  allowance  for  the  support,  also,  of  the  child. 
Alimony,  in  its  proper  signification,  is  not  maintenance  to  the 
children,  but  to  the  wife;  and  the  fact  that  there  has  been  a 
judgment  of  divorce,  with  alimony  and  custody  of  minor 
children  to  the  wife,  will  not  of  itself  operate  as  a  bar  to  a 
subsequent  claim  against  the  husband  for  the  children's  main- 
tenance. 

We  think  it  is  a  sound  principle  that  if  a  man  abandons 
his  wife  and  infant  children,  or  forces  them  from  home  by 
severe  usage,  he  becomes  liable  to  the  public  for  their  neces- 
saries. The  doctrine  is  stated  in  Weeks  v.  Merrow,  40  Me. 
151,  that  if  a  minor  is  forced  out  into  the  world  by  the  cruelty 
or  improper  conduct  of  the  parent,  and  is  in  want  of  neces- 
saries, such  necessaries  may  be  supplied,  and  the  value  thereof 
collected  of  the  parent,  on  an  implied  contract.  See  also  the 
language  of  Metcalf,  J.^  in  Dennis  v.  Clark,  2  Cush.  352;  48 
Am.  Dec.  671;  2  Kent's  Com.  193;  Stanton  v.  Willson,  3  Day,. 
37;  3  Am.  Dec.  255;  Lord  Eldon,  in  Rawlyns  v.  Vandyke,  ^ 
Esp.  252;  Filler  v.  Filler,  33  Pa.  St.  50.  There  is  evidently 
no  satisfactory  reason  for  changing  the  rule  of  liability,  when,^ 
through  ill  treatment  or  other  breach  of  marital  obligation, 
the  husband  renders  it  necessary  for  a  court  of  justice  to 
divorce  the  wife  and  commit  to  her  the  custody  of  her  minor 
children.  If,  under  such  circumstances,  upon  the  allowance 
of  alimony  with  custody  of  children,  the  court  omits  to  make 
an  order  for  the  children's  maintenance,  the  father's  natural 
obligation  to  support  them  is  of  none  the  less  force. 

It  has  been  held  in  England  that  where  a  wife  is  living^ 
separate  from  her  husband  on  account  of  his  misconduct,  and 
the  custody  of  their  infant  child  is  given  to  her,  against  the 
husband's  will,  by  the  master  of  the  rolls,  under  the  statute, 
the  wife  will  be  clothed  with  power  to  pledge  the  husband's 
credit  for  the  reasonable  expenses  of  providing  for  the  child. 
Bazeley  v.  Forder,  L.  R.  3  Q.  B.  559,  was  an  action  for  goods 
sold  and  delivered.  The  plaintiff,  on  the  order  of  the  defend- 
ant's wife,  had  supplied  clothes  for  the  defendant's  child. 
The  wife  was  living  separate  from  him,  for  reasons  which. 
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justified  her  doing  so,  and  the  child,  which  was  under  seven 
years  of  age,  was  living  with  her,  against  the  defendant's  will, 
having  been  transferred  by  judicial  order,  under  the  statute, 
from  the  father's  custody  to  that  of  the  mother.  Blackburn, 
J.,  said:  "  I  think,  on  principle,  that  as  soon  as  the  law  became 
Buch  that  a  wife  separated  from  her  husband  might  properly 
and  legally  have  the  custody  of  her  infant  children  under  the 
age  of  seven  years,  though  the  husband  objected,  it  became  a 
reasonable  and  necessary  thing  that  she  should  clothe  and 
feed  those  children  according  to  their  degree.  It  is  true  that, 
in  one  sense,  this  is  an  expense  voluntarily  incurred  by  the 
wife,  as  she  is  not  obliged  to  ask  for  or  take  the  custody  of  her 
child;  but  I  think  the  wife's  authority  in  such  cases  is  to 
pledge  the  husband's  credit  for  her  reasonable  expenses, 
though  they  exceed  what  she  is  obliged  to  incur." 

It  is  urged  that  the  father  is  released  from  obligation  to 
maintain  his  infant  children,  when  deprived  of  their  society 
and  services  against  his  will.  But  if  voluntary  misconduct  on 
his  own  part  leads  to  the  deprivation,  he  is  himself  responsible, 
and  not  the  court  which  intervenes  for  the  protection  of  his 
children.  And  if  the  father,  as  against  a  stranger,  cannot  es- 
cape liability  for  necessaries  furnished  to  his  minor  children, 
though  remaining  with  their  mother  after  the  divorce,  the 
mother  will  not  be  barred  of  an  action  against  her  former  hus- 
band for  the  expense  of  maintaining  the  children.  After  a 
dissolution  of  the  marriage  relation  by  divorce,  the  parties  are 
henceforth  single  persons,  to  all  intents  and  purposes.  All 
marital  duties  and  obligations  to  each  other  are  at  an  end,  and 
they  become  as  strangers  to  each  other.  Upon  the  establish- 
ment of  such  new  relations,  a  promise  may  be  implied,  on  the 
part  of  the  father,  to  pay  the  mother,  as  well  as  a  third  person, 
who  has  supplied  the  necessary  wants  of  his  infant  child. 

The  statute  43  Elizabeth,  chapter  2,  directs  that  "  the 
father  and  mother,  grandfather  and  grandmother,  of  poor,  im- 
potent persons,  shall  maintain  them,  if  of  sufficient  ability,  as 
the  quarter  sessions  shall  direct."  Its  provisions  have  been 
re-enacted  in  several  of  our  states;  and  in  view  of  the  special 
enactment,  it  has  been  held  that  where  the  husband  and  wife 
are  divorced,  and  upon  her  application  the  custody  and  con- 
trol of  their  minor  children  are  awarded  to  her,  she  cannot,  in 
an  action  against  the  father,  recover  for  the  entire  support  of 
such  children,  furnished  by  her  after  the  divorce,  but  only  for 
contribution.     But  there  is  no  such  statute  in  this  state;  and 
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in  general,  after  a  divorce,  as  well  as  during  coverture,  the  pri- 
mary duty  of  maintaining  any  minor  child  of  the  marriage 
still  remains  with  the  former  husband. 

An  early  case  in  support  of  the  conclusions  to  which  we 
have  arrived  is  Stanton  v.  Willson,  supra;  a  decision,  says  Ells- 
worth, J.,  in  Finch  v.  Finch,  22  Conn.  421,  "well  considered 
by  a  court  of  distinguished  and  unsurpassed  ability,  and  which, 
BO  far  as  my  knowledge  extends,  has  ever  been  satisfactory  to 
the  judges  and  the  profession,  and  sustained  by  principles  as 
old  as  the  common  law  itself."  The  action  was  book-debt  by 
the  plaintiff,  the  former  wife  of  John  Bird,  against  Willson, 
executor,  for  education  and  support  furnished  by  her,  before 
her  intermarriage  with  Stanton,  to  the  children  of  Bird.  The 
court  say:  "  By  the  divorce,  the  relation  of  husband  and  wife 
was  destroyed;  but  not  the  relation  between  Bird  and  hia 
children.  His  duty  and  liability  as  to  them  remained  the 
same,  except  so  far  forth  as  he  was  incapacitated  or  discharged 
by  the  terms  of  the  decree.  This  decree  takes  from  him  the 
guardianship  of  two  of  his  children.  This  transfer  of  the 
guardianship  to  the  plaintiff  vested  her  with  powers  similar  to 
those  of  guardians  in  other  cases;  and  the  appointment  of  the 
plaintiflf  to  this  trust  did  not  subject  her  to  the  maintenance  of 
the  children  —  her  wards  —  any  more  than  a  stranger  would 
have  been  subjected  by  a  like  appointment.  By  accepting  the 
trust,  she  became  bound  to  provide  for,  protect,  and  educate 
them  at  the  expense  of  Bird,  unless  the  decree  of  the  general 
assembly  has  made  other  adequate  provision,  which,  by  the 
terms  of  that  decree,  she  is  bound  to  apply.  This  is  not  the 
case  here.  The  sum  allowed  was  directed  to  be  paid  to  her  as 
her  part  and  portion  of  Bird's  estate,  and  in  lieu  of  all  claims 
of  dower." 

Other  well-considered  cases  have  enforced  the  same  doctrine. 
In  Plaster  v.  Plaster,  47  111.  290,  there  was  a  decree  dissolving 
the  marriage  relation,  and  giving  the  custody  of  the  minor 
child  to  the  mother,  because  of  the  unfitness  of  the  father,  and 
allowing  a  sum  in  gross  as  her  alimony.  A  supplemental  pe- 
tition was  afterwards  filed  by  the  mother,  claiming  pay  for  the 
support  and  education  of  the  child  for  the  time  intervening 
between  the  decree  granting  the  divorce  and  the  filing  of  the 
petition.  The  petition  was  dismissed,  and  on  error  it  was  in- 
sisted that  the  court  should  have  retained  the  petition,  and 
granted  the  relief  sought.  The  supreme  court,  in  reversing 
the  decree  of  the  court  below,  declared  itself  unable  to  appre- 
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ciatc  the  force  of  the  objection  that  because  by  the  decree  of 
divorce  the  custody  of  the  child  was  given  to  the  mother,  the 
defendant  was  absolved  from  his  further  support  and  nurture. 
As  it  was  the  father's  neglect  of  duty  that  produced  the  divorce, 
and  warranted  the  decree  giving  the  custody  of  the  child  to 
the  mother,  the  court  rightly  observed  that  his  being  adjudged 
an  improper  person  to  have  the  custody,  care,  and  education 
of  his  cliild  could  not  release  him  from  both  his  natural  and 
legal  duty.  The  money  decreed  to  the  mother  having  been 
•declared  to  be  for  her  use,  and  there  being  no  implication  that 
any  portion  was  intended  as  an  equivalent  for  the  support  of 
the  child,  it  was  held  that  the  defendant  in  error  was  liable  for 
necessary  and  proper  expenditures  for  the  child's  support,  but 
only  for  such  support  as  the  child  was  unable  himself  to  pro- 
cure; and  that  after  he  became  able  to  earn  a  support,  in 
whole  or  in  part,  the  father  was  not  bound  to  maintain  him  in 
idleness,  but  only  to  pay  for  such  portion  as  the  child  could 
not  earn  by  reasonable  effort.  See  also  Conn  v.  Conn,  57  Ind. 
323;  Courtright  v.  Courtrighl,  40  Mich.  G33;  Buckminster  v. 
Buchninster,  38  Vt.  252;  88  Am.  Dec.  652;  Holt  v.  Holt,  42 
Ark.  495. 

It  is  contended  that  the  defendant  in  error  should  have 
sought  her  remedy  in  the  original  divorce  suit  by  a  modifica- 
tion of  the  decree.  It  is  doubtless  recognized  as  the  general 
doctrine  that  the  court  may,  upon  application  made  in  the 
■same  cause,  modify  its  decree  as  to  alimony,  from  time  to 
time,  on  any  change  in  the  condition  of  the  parties,  as  justice 
may  require.  And  such  modification  may  be  obtained  by  an 
original  petition  upon  proper  allegations:  Olney  7.  Watts,  43 
Ohio  St.  499.  But,  as  we  have  already  seen,  the  expense  of 
maintaining  her  minor  child  was  not  included  in  the  judgment 
allowing  alimony  to  the  defendant  in  error. 

Owing,  it  may  be,  to  the  father's  insolvency,  the  enforcement 
of  his  obligation  to  provide  necessaries  for  his  child  was  left 
to  the  future,  as  his  indebtedness  might  be  incurred  by  the 
furnishing  of  such  necessaries  by  others,  or  as  his  pecuniary 
condition  niight  improve.  But  while  in  the  decree  no  order 
was  made  for  the  child's  maintenance,  the  father  could  not' 
avoid  liability  for  his  reasonable  support  because  an  action 
against  him  for  necessaries  had  been  commenced  in  another 
tribunal,  or  because  of  his  removal  into  another  county.  The 
natural  obligation  resting  upon  him  in  the  forum  of  divorce 
would   not  become  lifeless  because  its  enforcement  was  not 
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Bought  in  the  jurisdiction  in  which  the  divorce  was  granted. 
Although  the  record  shows  that  the  original  action  in  divorce 
was  in  the  court  of  common  pleas  of  Darke  County,  while  the 
petition  subsequently  filed  to  charge  the  husband  with  the  sup- 
port of  the  child  was  filed  in  the  court  of  common  pleas  of 
Montgomery  County,  it  was  not  6oug^>t  in  the  latter  court  to 
change  or  modify  in  any  manner  the  decree  in  the  divorce 
cause,  but  only  to  enforce  a  claim  growing  out  of  a  natural 
obligation  of  the  father,  which  was  antecedent  to  the  decree, 
and  which  the  decree  left  unimpaired. 

The  circuit  court,  we  think,  did  not  err  in  afErming  the 
Judgment  of  the  court  of  common  pleas,  and  the  judgment  of 
the  circuit  court  is  therefore  affirmed. 

Judgment  accordingly. 


Father  must  StrproRT  his  Minor  Child:  Miller  v.  Wallace,  2  Am-  St. 
Rep.  48;  and  is  under  obligation  to  do  so  after  a  divorce  granted  without 
provision  made  for  such  support:  Oilley  v.  Oilley,  1  Id.  307,  aud  note  310. 

Allowance  to  Mother  for  Support  of  Minor  Child  while  the  parents 
lived  in  separation:  Pierce  v.  Pierce,  5-1  Am.  Rep.  581. 

Liability  of  Father  for  Necessaries  furnished  to  his  minor  child:  Se» 
Frtenjuin  v.  Robinson,  20  Am.  Rep.  399,  and  note  403;  Kelly  v.  Davis,  6  Id. 
499;  Holt  v.  Baldmn,  2  Id.  515. 


Davis  v.  Guarnieri. 

145  Ohio  State,  470.J 

Nequqencb — Cause  of  Action  for  Neoliqent  Sale  of  Poison  bt 
Druoglst.  — One  G.,  whose  wife  expressed  a  desire  for  a  harmless 
medicine,  which  she  was  accustomed  to  use,  called  at  the  drug-storo  of 
D.  to  procure  it.  The  agent  of  D.,  without  informing  himself  by  whom 
or  for  what  the  medicine  M'as  to  be  used,  sold  and  delivered  to  Q.  a 
poisonous  drug.  G.,  supposing  it  to  be  what  he  called  for,  administered 
it  to  his  wife,  who  took  it  in  the  belief  tliat  it  was  a  harmless  medicine, 
and  instantly  died  from  its  efifects.  These  facts  constitute  a  cause  of 
action  against  D.,  in  favor  of  the  administrator  of  the  deceased  wife,  for 
wrongfully  causing  her  death. 

Husband  and  Wife.  —  Doctrine  of  Imputed  Neglioenck  does  not  Pre- 
vail IN  Ohio,  and  the  contributory  negligence  of  a  husband  in  the 
purchase  of  a  drug  for  his  wife's  use  is  not  imputal)lo  to  her  in  an  action 
by  her  or  her  administrator  against  the  druggist  for  injury  or  death 
resulting  from  tlie  use  of  such  drug,  unless  she  clearly  constituted  him 
her  agent  in  the  transaction. 

Id.  —  Pre-sumption  is  that  Hitsband,  in  Purchase  of  Necessaries  for 
his  Wife  or  Children,  is  acting  upon  the  promptings  of  the  duty 
which  ho  owes  to  them  as  a  husband  aud  father,  rather  than  as  a  mere 
agent  in  a  business  transaction,  and  evidence  to  rebut  this  presumption, 
■hould  be  clear  and  satisfactory. 
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Id.  —  HrsBANB  as  Agent  or  'Wipe — Instifficient  Authoritt. — Whers 
the  only  authority  given  to  a  husband  by  his  wife  for  the  purchase  of 
medicine  is  to  be  found  in  the  expression  by  her  of  a  desire  for  the 
medicine,  this  does  not  constitute  him  her  agent  in  such  sense  as  to 
charge  her  with  his  contributory  negligence  in  making  the  purchase. 

Id.  —  Damages  in  Action  for  Wrongfully  Causing  Wife's  Death. — 
In  such  action,  brought  by  the  administrator  of  the  deceased  wife  for 
the  benefit  of  the  surviving  husband  and  children,  evidence  that  the 
husband  remarried,  and  that  his  second  wife  performed  like  services, 
and  contributed  in  like  manner  to  the  pecuniary  benefit  of  the  family  as 
the  deceased  wife  and  mother,  is  not  admissible  in  mitigation  of  dam- 
ages. 

Negligenck  —  Pleading.  —  Allegation  that  defendant  negligently  com- 
mitted the  particular  act  resulting  in  the  injury  whose  redress  is  eouglit 
furnishes  the  predicate  for  the  proof  of  all  such  incidental  facts  and  cir 
cumstances,  both  of  omission  and  commission,  as  fairly  tend  to  establislv 
the  negligence  of  the  primary  act  complained  of,  and  to  plead  them 
specially  would  be  to  plead  evidence  instead  of  facta. 

Id.  —  Allegation  that  Defendant,  by  Hi:!i  Agent,  Negligently  Sold 
and  delivered  a  poisonous  di-ug  for  harmless  medicine  called  for  au- 
thorizes proof  of  the  omission  to  label  the  drug  "poison,"  as  the  statute 
requires. 

Practice  —  Instructions  to  Jury  Sustained. — In  an  actioa  for  wrong- 
fully causing  the  death  of  the  plaintiff's  intestate,  by  negligently  selling 
and  delivering  a  poisonous  drug  as  and  for  a  harmless  medicine,  it  ij  nob 
error  for  the  court,  on  the  trial,  and  in  its  instructions  to  the  jury,  to 
call  attention  to  a  statute  making  it  a  criminal  offense  to  sell  a  poisonous 
drug  without  labeling  it  "poison." 

Id. —Issues  in  Civil  Action  are  Generally  Determined  by  preponder- 
ance of  proof,  the  court  or  jury  dealing  simply  with  the  probabilities  in 
the  case;  and  when  the  jury  finds  specifically  in  respect  to  a  particular 
fact  that  it  "  probably  "  does  not  exist,  it  is  a  finding  that  the  fact  docs 
not  exist. 

Id.  —  Special  Verdict.  — Where  Finding  of  Jury  by  Special  Verdict 
Shows  that  the  case  did  not  turn  upon  particular  matter  involved  in  the 
charge  to  the  jury,  so  much  of  the  charge  as  relates  to  such  matter  is  to 
be  deemed  immaterial. 

Action  by  Nicola  Guarnieri,  administrator  of  the  estate  of 
Angela  Guarnieri,  deceased,  against  William  P.  Davis,  for  the 
recovery  of  damages  for  wrongfully  causing  the  death  of  the 
deceased.  The  defendant,  Davis,  was  a  druggist,  engaged  in 
the  business  of  selling  drugs  and  medicines  and  filling  pre- 
scriptions, and  Angela  Guarnieri  was  the  deceased  wife  of 
the  plaintiff,  Nicola  Guarnieri.  The  plaintiff  alleged  in  sub- 
-stance,  in  his  amended  petition,  that  he  applied  to  the  defend- 
ant for  twenty  cents'  worth  of  the  oil  of  sweet  almonds,  to  bo 
administered  to  his  wife,  Angela  Guarnieri,  as  a  physic;  that 
the  defendant,  by  his  agent,  one  Forster,  undertook  to  fill  said 
order,  as  requested,  but  instead  of  putting  up  the  oil  of  Kweei 
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almonds,  as  was  called  for,  he  put  up  and  sold  to  the  plaintifT 
twenty  cents'  worth  of  a  certain  poisonous  drug  called  the  oil 
of  bitter  almonds;  that  the  same  was  wrongfully,  negligently, 
and  carelessly  sold  and  delivered  to  the  plaintiff  for  his  wife 
by  the  defendant,  through  his  said  agent,  instead  of  the  medi- 
cine called  for;  and  the  said  wife  of  the  plaintiff,  without  any 
fault  or  neglect  on  her  part,  took  the  oil  of  bitter  almonds  so 
put  up  and  sold  by  the  defendant  as  above  stated  in  the  same 
manner  and  quantity  that  she  would  have  taken  the  oil  of 
sweet  almonds,  and  at  the  same  time  supposing  it  to  be  such, 
and  instantly  died  from  its  effects.  The  plaintiff  further 
alleged  that  he  was  duly  appointed  and  qualified  as  adminis- 
trator of  the  estate  of  Angela  Guarnieri.  The  issues  were 
tried  before  a  jury,  and  there  was  no  substantial  conflict  in 
the  evidence,  upon  the  following  facts:  That  Forster  was  the 
agent  of  the  defendant;  that  the  oil  of  sweet  almonds  is  a 
bland  and  harmless  drug,  and  that  the  oil  of  bitter  almonds 
is  a  deadly  poison;  that  Guarnieri  was  an  Italian,  who  but 
imperfectly  spoke  and  understood  English;  that  his  purpose 
in  going  to  the  drug-store  was  to  purchase  some  oil  of  sweet 
almonds,  to  be  taken  by  his  wife  as  a  physic,  and  that  she  ex- 
pressed to  her  husband  a  desire  to  have  some  of  it  procured 
for  her,  without  any  other  direction  as  to  its  purchase;  that  the 
bottle  which  contained  the  bitter  oil  was  not  labeled  "  poison," 
or  otherwise,  so  as  to  indicate  dangerous  qualities,  but  was 
labeled  simply  "oil  of  almonds";  that  the  wife,  who  was  con- 
fined to  her  bed,  drank  from  this  bottle,  in  the  belief  that  it 
was  the  bland  oil,  and  that  almost  immediately  she  died  from 
its  effects,  leavhig  her  husband  and  five  children  as  her  next 
of  kin.  The  jury  returned  a  general  verdict  of  one  thousand 
dollars  for  the  plaintiff,  and  also  a  special  verdict  in  the  form 
of  interrogatories  submitted  by  both  parties,  as  appears  in  the 
opinion.  Judgment  was  entered  upon  the  verdict,  which  judg- 
ment was  affirmed,  on  error,  by  the  circuit  court.  The  sub- 
Btance  of  the  assignments  of  error  relied  upon  by  the  plaintifT 
in  error  as  grounds  of  reversal  of  the  judgment  of  the  circuit 
court  appears  in  the  opinion. 

N.  D.  Tibials,  for  the  plaintiff  in  error. 

Fraze  and  WeWi  and  J.  J.  Hall,  for  the  defendant  in  error. 

OwE.v,  C.  J.  We  shall  consider  the  questions  assigned  for 
error  substantially  in  the  order  in  which  they  are  presented  irt 
the  foregoing  statement. 
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1.  Did  the  trial  court  err  in  admitting  in  evidence  the 
opinions  of  physicians  as  to  what  was  implied  to  one  ac- 
quainted with  drugs  by  the  inscription  written  on  the  label  of 
the  bottle  delivered  to  the  plaintiff,  "oil  of  almonds"? 

Assuming  for  the  present  that  the  failure  of  the  defendant 
and  of  his  agent  to  label  the  bottle  "  poison  "  was  properly 
submitted  to  the  jury  upon  the  issue  of  negligence,  we  con- 
clude that  there  was  no  error  in  allowing  persons  accustomed 
to  handling  drugs  to  testify  that  the  words  "oil  of  almonds" 
indicated  the  innocent  oil.  It  was  practically  equivalent  to 
eaying  that  it  did  not  indicate  poison,  and  to  that  extent  re- 
flected upon  the  question  of  negligence. 

2,  8.  Did  the  court  err  in  excluding  the  evidence  offered, 
and  in  refusing  the  instruction  requested,  concerning  the 
second  marriage  of  the  plaintifif  as  an  element  affecting  the 
question  of  damages? 

The  counsel  for  plaintiff  in  error  maintains  that  this  action 
of  the  court  was  error,  and  upon  the  following  reasoning:  "  If 
it  be  true  that  it  was  proper  for  the  jury  to  take  into  account 
the  probable  length  of  life  of  the  deceased  wife,  and  the  ser- 
vices she  would  probably  render,  was  it  not  also  proper  to  con- 
sider that  another  woman  occupied  the  same  relation  towards 
the  husband  and  children,  rendered  the  same  services,  aided 
in  the  accumulation  of  property,  and  became  to  them  precisely 
what  the  deceased  woman  would  have  been  had  she  lived,  — 
was  it  of  any  consequence  to  the  husband  whether  one  woman 
or  another  rendered  the  same  services  in  the  candy  business, 
and  aided  him  in  his  financial  accumulations?  Can  it  be  that 
he  could  recover  for  years  of  loss  of  these  services  by  reason  of 
the  death  of  Angela,  when  during  these  same  years  the  same 
pecuniary  services  were  being  rendered  to  him  by  the  other 
woman?  Suppose  the  first  woman  had  been  an  unsuitable 
person  to  rear  his  children,  negligent  in  the  discharge  of  her 
duties  to  him  and  to  them,  which  as  a  wife  and  mother  she 
should  have  done,  had  failed  to  aid  him  in  his  financial  accu- 
mulations, upon  her  death  another  woman  came  into  the  same 
relations  with  him  and  his  children,  but  rendered  valuable 
services  to  both,  —  shall  it  be  said  that  this  loss  cannot  be  miti- 
gated by  proof  of  such  a  state  of  facts?  Should  not  the  jury 
have  been  put  in  possession  of  all  the  facts  surrounding  this 
husband  and  these  children  during  the  years  that  followed  the 
death  of  the  wife  and  mother,  so  that  they  could  have  better 
determined  what  the  real  pecuniary  loss  to  both  was?" 
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While  this  reasoning  is  not  without  plausibility,  it  is  wholly 
unsupported  by  adjudication,  so  far  as  we  have  been  able,  with 
the  aid  of  counsel  for  plaintiflF  in  error,  to  prosecute  our  re- 
searches. 

This  remedy  is  created  by  statute  (sections  6134  and  6135 
of  the  Revised  Statutes),  which  provides  that  the  action  shall 
be  for  the  benefit  of  the  wife  or  husband,  and  parents  and 
children,  and  shall  be  brought  by  and  in  the  name  of  the 
personal  representative  of  the  deceased  person;  and  in  every 
such  action  the  jury  may  give  such  damages  (not  exceeding 
ten  thousand  dollars)  as  they  may  think  proportioned  to  the 
pecuniary  injury  resulting  from  such  death,  to  the  persons 
respectively  for  whose  benefit  such  action  shall  be  brought. 

In  construing  this  statute,  this  court  has  held  that  in  such 
action  the  amount  of  damage,  within  the  limits  of  the  law,  is 
to  be  ascertained  by  the  jury  from  the  proofs  in  the  case,  and 
should  be  a  fair  and  just  compensation,  with  reference  to  the 
pecuniary  injury  resulting  to  the  beneficiary  from  such  death; 
and  in  determining  this,  the  reasonable  expectation  of  what 
the  next  of  kin  might  have  received  from  the  deceased,  had  he 
lived,  is  a  proper  subject  for  the  consideration  of  the  jury: 
Steel  V.  Kurtz,  28  Ohio  St.  191. 

This  is  not  only  a  sound  exposition  of  the  statute,  but  aids 
us  in  solving  all  question  under  consideration. 

The  husband  and  children  of  the  intestate  lost,  by  the 
wrongful  act  of  the  defendant  below,  all  that  they  might,  by 
reasonable  expectation,  have  received  in  pecuniary  benefit 
from  the  deceased  wife  and  mother,  and  they  lost  that  forever 
and  beyond  all  hope  of  recovery. 

How  are  they  to  be  compensated  for  this  loss?  Shall  this 
loss  be  the  measure  of  recovery?  or  shall  the  defendant, 
through  whoso  negligent  act  the  loss  was  sustained,  be  per- 
mitted to  show  that  a  substitute,  in  some  degree  at  least,  has 
been  found  for  that  pecuniary  benefit  which  was  lost  by  the 
death,  and  to  offset  this  substitute  against  the  demand  which 
the  statute  has  plainly  authorized?  It  will  be  observed  that 
this  claim  is  in  the  nature  neither  of  set-off  nor  counterclaim; 
nor  is  it  "connected  with  the  subject  of  the  action,"  as  con- 
templated by  section  5072  of  the  Revised  Statutes. 

Upon  tlie  plaintiff's  appointment  as  administrator,  the  right 
of  action  at  once  vested  in  him,  and  there  can  be  no  doubt 
that  if  the  trial  had  occurred  at  any  time  prior  to  his  second 
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marriage  the  full  measure  of  recovery  contemplated  by  the 
statute  should  have  been  accorded  him. 

Did  the  measure  of  that  recovery  become  impaired  or  nar- 
rowed by  a  marriage  which  occurred  subsequent  to  the  com- 
mencement of  the  action? 

Althorf  V.  Wolfe,  22  N.  Y.  355,  was  an  action  brought  under 
a  statute  similar  to  our  own  for  wrongfully  causing  the  death 
of  an  intestate.  The  defendant  offered  to  prove,  in  mitigation 
of  damages,  that  the  life  of  the  deceased  was  insured,  and  that 
the  insurance  money  was  paid  to  bis  wife  upon  his  death.  It 
was  held  that  the  evidence  was  not  admissible.  It  could  be 
contended  with  some  plausibility  that  the  loss  was  mitigated 
by  the  receipt  of  this  money  by  the  widow.  Let  it  be  supposed 
that  in  the  case  at  bar,  insurance  money,  due  upon  the  death 
of  the  wife,  had  been  paid  to  the  husband,  and  from  this  sum 
he  had  procured  the  services  of  a  woman  to  perform  like  pe- 
cuniary services,  and  contribute  by  her  labor  (far  beyond  the 
wages  paid  her)  to  the  accumulation  of  property  in  the  same 
manner  as  the  deceased  wife, — could  it  not  be  said  with  the 
same  plausibility  as  it  is  now  maintained  that  these  facts 
tended  to  mitigate  the  damages  sought  to  be  recovered  by 
reason  of  the  loss  of  that  pecuniary  benefit  which  was  derived 
by  her  husband  and  children  from  her  services? 

It  should  be  kept  in  mind  that  the  statutes,  as  construed  by 
the  courts,  have  thoroughly  divested  this  subject  of  every  ele- 
ment of  sentiment,  and  of  every  theory  of  solace  for  bereave- 
ment, as  was  well  illustrated  by  the  charge  of  the  trial  court. 
The  only  loss  to  be  repaired  is  pecuniary  loss,  and  the  on.y 
theory  of  redress  is  that  supplied  by  the  statute,  which  does 
not  seem  to  admit  of  any  theory  of  set-off,  or  compensation, 
with  which  the  wrong-doer  is  in  no  manner  connected.  It 
has  been  said  that  "  the  fact  of  insurance  does  not  diminish 
the  amount  of  pecuniary  damage  suffered  by  the  defendant's 
fault,  though  it  provides  a  method  of  compensation  for  it.  Be- 
sides, the  party  effecting  the  insurance  paid  the  full  value  of 
it;  and  there  is  no  equity  in  the  claim  of  the  negligent  person 
to  the  benefit  of  a  contract  for  which  he  never  gave  any  con- 
sideration:  Shearman  and  Redfield  on  Negligence,  sec.  609. 

This  general  view  is  supported  by  Baltimore  and  Ohio  R.  R. 
Co.  V.  Wrightman,  29  Gratt.  431;  26  Am.  Rep.  384;  Harding  v. 
Town  of  Townshend,  43  Vt.  536;  5  Am.  Rep.  304;  Pittsburg  etc. 
R.  R.  Co.  V.  Thompson,  56  III.  134. 

It  is  due  to  counsel  for  plaintiff  in  error  to  say  that  he  does 
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not  maintain  that  the  fact  of  remarriage  and  the  services  of 
the  second  wife  of  the  plaintiff  should  have  heen  submitted  to 
the  jury  in  mitigation  of  damages,  for  the  reason  that  the  hus- 
band and  children  were  thereby  provided  with  another  wife 
and  mother;  but  he  restricts  his  claim  to  the  pecuniary  ser- 
vices and  value  to  them  of  the  second  wife,  who,  in  such  de- 
gree as  the  jury  if  permitted  might  find,  performed  like 
services  and  contributed  in  like  manner  to  the  pecuniary  bene- 
fit of  the  family  as  the  deceased  wife  and  mother.  If  the  jury 
were  permitted  to  consider  this  element  of  mitigation  of  dam- 
ages, the  plaintiff  ought  to  be  permitted  to  show,  as  a  sort  of 
counter  set-off  to  it,  the  expenses  incurred  by  the  husband  on 
account  of  the  marriage,  and  whether  the  nuptials  were  cheap 
and  simple,  or  expensive  and  luxurious;  for  certainly  to  the 
extent  of  such  outlay  the  means  of  supporting  the  family  were 
reduced. 

These  considerations,  and  the  comparison  which  such  a  rule 
would  invite  between  the  respective  earning  capacity  of  the 
first  wife  and  mother  on  the  one  hand,  and  the  second  wife 
and  step-mother  on  the  other,  would  tend  to  complicate  the 
issues  beyond  anything  contemplated  by  the  statutes  under 
whose  plain  provisions  the  relief  is  sought. 

4.  Did  the  court  err  in  permitting  the  plaintiff's  counsel  to 
read  the  extract  from  Elwell's  book? 

It  related  to  the  fact  that  the  drug  which  was  sold  to  the 
plaintiff,  and  which  caused  the  death  complained  of,  was  not 
labeled  as  "  poison." 

If  it  would  have  been  within  the  province  of  legitimate 
argument  to  comment  at  all  upon  the  fact  that  the  poison  was 
not  so  labeled  or  marked  as  to  indicate  its  dangerous  char- 
acter, it  was  not  an  abuse  of  discretion  to  permit  the  extract 
to  be  read:  Legg  v.  Drake,  1  Ohio  St.  277;  Insurance  Co.  v. 
Cheeve,  36  Id.  209.  It  is  related  to  the  general  question  of 
negligence,  and  served  to  illustrate  the  argument  of  counsel, 
for  which  purpose  alone  it  was  permitted. 

It  is  maintained  by  counsel,  however,  that  the  fact  at  which 
the  reading  of  the  extract  was  aimed  was  not  in  issue,  and 
not  a  proper  subject  of  either  proof  or  comment.  We  shall 
consider  this  feature  of  the  case  in  the  next  subdivision  of 
this  opinion. 

5.  It  is  maintained  by  the  plaintiff  in  error  that  the  trial 
court  erred  in  reading  and  commenting  to  the  jury  upon  sec- 
tion 6957  of  the  Revised  Statutes,  which  makes  it  a  criminal 
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offense  to  sell  a  poisonous  drug  without  labeling  the  package 
containing  it  "poison."  Upon  this  question,  the  counsel  for 
the  plaintiff  in  error  sayd  in  argument:  — 

"  I  insist  that,  under  the  petition,  this  whole  subject-matter 
is  foreign  to  the  issues.  There  is  no  negligence  of  this  char- 
acter charged  in  the  petition.  The  issue  was,  whether  Guar- 
nieri  called  for  the  sweet  oil  of  almonds,  and  was  carelessly 
sold  the  bitter  oil  of  almonds,  —  that  is  the  entire  charge  of 
negligence  embraced  in  the  petition.  Hence  it  is  of  no  con- 
sequence whether  the  bottle  containing  the  drug  was  properly 
labeled  and  registered  or  not.  The  whole  effect  of  thus  in- 
structing the  jury  was  to  mislead  them, — to  divert  them 
from  the  real  issue,  and  direct  them  to  other  issues  not  in  the 
case." 

It  is  true  that  this  fact  is  not  stated  in  the  petition.  It 
is  also  true  that  the  substantive  wrongful  act  of  which  the 
plaintiff  complained  was  not  the  omission  properly  to  label 
a  poisonous  drug  as  the  statute  requires.  The  wrongful  act 
complained  of — the  act  which  led  to  the  injury  —  was  care- 
lessly selling  and  delivering  to  the  plaintiff  a  deadly  poison 
instead  of  the  harmless  medicine  he  called  for. 

The  contention  of  counsel  presupposes  that  no  act  of  negli- 
gence can  be  proved  except  it  be  alleged  in  the  petition.  This 
position  is  untenable.  The  allegation  in  a  pleading  that  the 
party  complained  against  negligently  committed  the  particular 
act  which  led  to  the  injury  whose  redress  is  sought  furnishe& 
the  predicate  for  the  proof  of  all  such  incidental  facts  and  cir- 
cumstances, both  of  omission  and  commission,  as  fairly  tend  to 
establish  the  negligence  of  the  primary  fact  complained  of. 

This  rule  of  pleading  is  abundantly  established  by  authority  r 
Ware  v.  Gay,  11  Pick.  106;  McCauley  v.  Davidson^  10  Minn. 
418;  Clark  v.  Chicago  etc.  R.  R.  Co.,  15  Fed.  Rep.  588;  Grinde 
V.  M.  &  St.  P.  R.  R.  Co.,  42  Iowa,  376;  Indianapolis  etc.  R.  R. 
Co.  V.  Keely,  23  Ind.  133;  2  Bates's  Pleading,  615. 

Meek  v.  Penn.  Co.,  38  Ohio  St.  632,  was  an  action  for 
wrongfully  causing  the  death  of  the  plaintiff's  intestate.  The 
allegations  of  the  petition  which  were  in  issue  were,  that  the 
defendant  by  its  wrongful  act,  neglect,  and  default  caused  the 
death  of  Meek,  the  plaintiff's  intestate,  while  he  was  walking 
on  the  railroad  track  in  the  city  of  Bellaire.  There  was  ha 
averment  in  the  petition  of  a  violation  by  the  defendant  of  an 
ordinance  of  the  city.  Upon  the  trial,  an  ordinance  of  the 
city  forbidding  trains  to  move  at  a  higher  rate  of  speed  than 


556  Davis  v.  Guarnieri.  [Ohio, 

€ight  miles  an  hour  was  offered  in  evidence  and  rejected  hy 
the  court.     This  was  held  to  be  error. 

This  court,  speaking  by  Johnson,  J.,  said:  "While  the 
violation  of  a  law  or  ordinance  is  not  per  se  conclusive  proof  of 
negligence  that  will  render  the  company  liable,  yet  it  is  com- 
petent to  be  considered  with  all  other  evidence  in  the  case. 
....  It  was  a  command  to  those  operating  trains  within 
the  city  limits  which  it  was  their  duty  to  obey,  and  a  dis- 
obedience, either  willfully  or  negligently,  resulting  in  injury,  is 
some  evidence  to  be  considered  in  determining  the  defend- 
ant's liability.  It  served  to  give  character  to  the  act  causing 
the  injury." 

The  plaintiff  in  the  case  at  bar  having  alleged  that  the  de- 
fendant carelessly  sold  and  delivered  to  the  plaintiff  a  poison- 
ous drug  for  harmless  medicine  could  safely  rest  the  issue 
upon  such  averment.  To  plead  specially  all  the  facts  and 
circumstances  from  which  the  negligence  could  be  inferred 
would  be  to  plead  evidence  of  facts. 

It  was  a  question  fairly  addressed  to  the  jury,  in  determin- 
ing the  issue  of  negligence,  whether  the  omission  to  label  the 
fatal  drug  contributed  to  the  wrong  complained  of,  and  such 
omission  was  certainly  none  the  less  a  negligent  act  because  it 
is  denounced  as  a  crime  by  the  statute.  The  charge  of  the 
court  fairly  submitted  to  the  jury  whether  this  particular  act 
of  omission  contributed  to  the  injury  complained  of. 

This  conclusion  answers  other  propositions  relied  upon  by 
the  plaintiff  in  error  as  ground  of  reversal. 

6.  The  plaintiff  maintains  that  the  court  erred  in  giving 
the  instructions  to  the  jury  upon  the  subject  of  the  husband's 
agency,  and  of  his  relation  to  his  wife  in  the  purchase  of  the 
drug  which  caused  her  death,  as  they  appear  in  the  sixth 
paragraph  of  the  statement. 

The  court  charged  the  jury,  substantially,  that  a  purchase  of 
medicine  by  a  husband  for  his  wife,  in  the  discharge  of  his  duty 
as  such  husband,  does  not  constitute  him  the  agent  of  his  wife 
in  such  sense  as  to  charge  her  with  his  negligence.  As  shown 
by  the  statement  of  the  case,  the  only  authority  given  to  the 
husband  by  the  wife  for  the  purchase  of  medicine  is  to  be 
found  in  the  expression  by  her  of  a  desire  or  need  of  some  oil 
of  sweet  almonds.  There  is  nothing  in  the  record  to  justify 
the  assumption  that  she  had  done  or  said  anything  that  can 
be  construed  as  a  direction  to  him  concerning  the  purchase  for 
her  of  the  medicine  she  required.     It  was  clearly  within  the 
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line  of  his  simplest  duty  as  a  husband  to  procure  for  her  the 
desired  medicine.  The  criticism  of  counsel  upon  the  instruc- 
tions complained  of  is,  that  in  the  definition  of  agency  the 
wife  must  have  been  personally  present  with  her  husband  at 
the  store,  and  he  there  must  have  been  under  her  direction  and 
control.  The  instruction  was:  "  In  order  to  make  him  the 
agent  of  the  wife  in  this  transaction,  she  must  have  selected  the 
medicine,  directed  that  he  should  purchase  it,  and  he  must 
have  had  nothing  to  do  in  the  matter  except  by  her  procure- 
ment and  direction."  We  do  not  think  that  this  instruction 
is  capable  of  the  construction  given  it  by  counsel,  nor  that  the 
jury  could  have  so  understood  it.  It  appeared  by  the  evidence, 
and  that  without  conflict,  that  the  wife  was  confined  to  her  bed 
at  home,  and  we  must  suppose  that  the  jury  considered  the  in- 
struction in  the  light  of  that  fact.  The  court  was  right.  The 
strong  presumption  is,  that  a  husband  in  the  purchase  of  neces- 
saries, either  food  or  medicine,  for  his  wife  and  children,  is 
acting  upon  the  promptings  of  the  duiy  which  he  owes  to  them 
as  a  husband  and  father,  rather  than  as  a  mere  medium  or  agent 
in  a  business  transaction;  and  evidence  to  rebut  this  pre- 
sumption should  be  quite  clear  and  satisfactory,  —  at  least, 
answering  the  requirement's  of  the  very  careful  and  consider- 
ate instruction  of  the  court  below  upon  this  subject. 

Intimately  connected  with  this  subject  is  that  arising  upon 
the  exception  to  the  instruction  which  is  set  forth  in  the 
seventh  paragraph  of  the  statement,  which  we  shall  next 
consider. 

7.  The  court  instructed  the  jury  that  the  doctrine  of  imputed 
negligence  does  not  prevail  in  Ohio,  and  that  if  the  jury  should 
find  that  the  deceased  came  to  her  death  by  the  wrongful  act. 
neglect,  or  default  of  the  defendant,  by  himself  or  his  agent, 
then  the  plaintiff  is  not  deprived  of  the  right  of  action  by 
reason  of  the  negligence  of  the  husband,  unless  he  was  her 
agent  at  the  time.  The  court  below  was  asked  to  apply  the 
familiar  principle  of  contributory  negligence  as  a  defense  to 
the  plaintiff's  action.  To  do  this,  it  became  necessary,  in  case 
the  jury  should  find  the  wife  without  fault,  to  insist  that  the 
negligence  of  the  husband  contributed  with  that  of  the  de- 
fendant to  produce  the  injury  complained  of.  This  defense 
necessarily  involved  the  assumption  either  that  the  husband 
was  the  agent  of  the  wife,  or  that  by  reason  of  their  marital 
relation  his  negligence  was  to  be  imputed  to  her.  The  con- 
tention now  is,  that  the  doctrine  of  imputed  negligence  stili 
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prevails  in  Ohio,  so  far  as  relates  to  husband  and  wife.  la 
Bdlefontaine  etc.  R.  R.  Co.  v.  Snyder,  18  Ohio  St.  399,  98  Am. 
Dec.  175,  it  was  held  that  the  negligence  of  a  parent  or  custo- 
dian of  a  child  cannot  be  imputed  to  the  child,  to  bar  its  right 
of  action  against  others  for  injuries  resulting  from  their  wrong- 
ful acts. 

Again,  it  was  said  by  this  court,  in  Cleveland  etc.  R.  R.  Co. 
V.  Manson,  30  Ohio  St.  451  (first  paragraph  of  the  syllabus): 
"The  doctrine  of  imputed  negligence  does  not  prevail  in  the 
state  of  Ohio,  and  a  child  of  tender  years,  injured  by  the  fault 
of  another,  is  not  deprived  of  a  right  of  action  by  reason  of 
contributory  negligence  on  the  part  of  a  parent  or  guardian." 

In  Transfer  Co.  v.  Kelly,  36  Ohio  St.  86,  38  Am.  Rep.  558, 
tt  was  held  that  in  an  action  by  a  railroad  passenger  (with- 
out fault  himself)  for  a  personal  injury  against  a  defendant 
whose  negligence  directly  and  proximately  concurred  with  the 
negligence  of  the  railroad  company  in  producing  the  injury, 
the  concurrent  negligence  of  the  company  cannot  be  imputed 
to  the  plaintifif  so  as  to  charge  him  with  contributing  to  his 
own  injury. 

In  Street  R'y  Co.  v.  Eadie,  43  Ohio  St.  91,  54  Am.  Rep.  802, 
a  minor  fully  capable  of  taking  reasonable  care  of  herself  was 
riding  with  her  father  in  his  wagon  when  she  was  injured  by 
a  collision  between  the  wagon  and  a  street-car,  caused  by  the 
mutual  negligence  of  her  father  and  a  street-car  driver,  but 
without  fault  on  her  part.  It  was  held  that  her  father's  negli- 
gence was  not  to  be  imputed  to  her  to  bar  her  recovery  against 
the  street-car  company.  It  is  maintained,  however,  that  these 
cases  are  all  distinguishable  from  the  case  at  bar.  The  con- 
tention is,  that  "the  common-law  doctrine  with  reference  to  the 
marital  relation  still  continues  in  force  in  Ohio;  that  so  far  as 
their  personal  relations  are  concerned,  the  husband  and  wife 
are  one  in  law;  ihat  the  acts  of  each  are  binding  upon  and 
imputable  to  the  other." 

The  statute  authorizes  an  action  like  the  present  one  in  any 
case  where  the  defendant  would  have  been  liable  if  death  had 
not  ensued.  Indeed,  this  is  one  of  the  tests  of  the  right  to  re- 
cover. If  the  wife  were  alive,  and  prosecuting  her  action  for 
an  injury  resulting  to  her  by  reason  of  the  wrongful  act  of  the 
defendant,  her  recovery  would  be  solely  for  her  own  use  and 
benefit,  and  the  fruits  of  her  judgment  would  be  her  sole  and 
separate  property,  free  from  any  right  of  her  husband  therein 
growing  out  of  the  marital  relation.     The  plaintiff  does  not 
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prosecute  this  action  as  husband,  but  as  the  administrator  of 
the  wife.  It  is  prosecuted  for  the  benefit  of  the  children  as 
well  as  the  husband  of  the  intestate.  The  right  of  the  bene- 
ficiaries, as  well  to  a  recovery  as  to  the  fruits  of  it,  are  to  bo 
tested  by  the  status  which  the  law  would  have  ascribed  to  the 
wife  and  mother  if  she  were  alive  and  prosecuting  her  action 
for  an  injury  to  her  health  or  person. 

The  law  having  severed  the  relations  for  the  purposes  of 
euch  prosecution  by  her,  what  reason  can  be  urged  for  imput- 
ing to  her  the  contributory  negligence  of  one  who  could  have 
had  no  lawful  pecuniary  interest  in  a  recovery  by  her  for  an 
injury  she  had  sustained  by  the  negligence  of  a  wrong-doer? 

The  doctrine  of  contributory  negligence  which  is  invoked 
by  the  plaintiff  in  error  is  founded  upon  considerations  which 
find  no  application  in  logic  or  justice  to  the  case  at  bar.  These 
are:  1.  The  mutual  wrong  and  negligence  of  the  parties,  and 
the  reluctance  of  the  law  to  attempt  an  apportionment  of  the 
wrong  between  them;  2.  The  principle  which  requires  every 
suitor  who  seeks  to  enforce  his  rights  or  redress  his  wrongs  to 
go  into  court  with  clean  hands,  and  which  will  not  permit 
him  to  recover  for  his  own  wrong;  3.  The  policy  of  making 
the  personal  interests  of  parties  dependent  upon  their  care 
and  prudence.  This  is  the  settled  doctrine  of  our  state:  Bclle- 
fontaine  &  Ind.  R.  R.  Co.  v.  Snyder,  supra;  Street  Wy  Co.  v. 
Eadie,  supra.  None  of  these  considerations  call  upon  us  to 
declare  as  the  law  of  this  state  that  the  personal  representa- 
tive of  plaintiff's  intestate  shall  not  recover  for  her  death 
caused  without  her  fault  by  the  negligent  act  of  the  defendant, 
by  reason  of  any  fiction  that  her  husband's  act  was  hers. 

8.  The  court  was  requested  by  the  defendant  to  instruct  the 
jury  that  "if  Forster,  as  the  agent  of  Davis,  was  guilty  of 
negligence  in  not  properly  putting  up  and  labeling  the  drag, 
still  if  that  negligence  did  not  cause  the  death  of  Mrs.  Guar- 
nieri, — that  is,  if  you  find  that  had  the  medicine  been  properly 
put  up  and  labeled  she  would  have  taken  it  precisely  as  she 
did  take  it,  and  died  by  reason  thereof, — then  such  negligence 
did  not  produce  the  death,  and  the  plaintiff  cannot  recover, 
and  you  shall  find  for  the  defendant." 

The  court  properly  refused  this  request.  It  necessarily  in- 
volved the  presupposition  that  the  failure  to  label  the  drug 
sold  was  the  only  act  of  negligence  for  which  the  defendant 
was  called  upon  to  answer.  The  question  becomes  an  impor- 
tant one  in  the  light  of  the  special  verdict,  which  contains  the 
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following  questions  and  answers:  "15.  If  Forster  Lad  labeled 
the  bottle  which  Guarnieri  took  away  'oil  of  l)itter  almond/ 
would  that  have  prevented  the  injury?  Probably  not.  IG.  If 
Forster  had  labeled  the  bottle  'poison,'  would  that  have  pre- 
vented the  injury?     Probably  not." 

The  jury  was  dealing  with  the  probabilities  in  the  case.  It 
is  not  necessary  to  the  determination  of  the  issues  in  a  civil 
case  (with  ver}--  few  exceptions,  of  which  the  present  is  not 
one)  that  the  triers  should  believe  the  existence  of  any  mate- 
rial fact,  but  that  the  probabilities,  when  weighed  by  them, 
preponderate  in  favor  of  the  fact  which  they  find  to  be  estab- 
lished by  the  proof.  It  is  legally  and  logically  impossible  for 
it  to  be  probable  that  a  fact  exists,  and  at  the  same  time 
probable  that  it  does  not  exist.  When  the  jury  found  that 
the  injury  would  probably  not  have  been  prevented  by  label- 
ing the  bottle  "poison,"  or  "oil  of  bitter  almond,"  they  settled 
that  issue  in  favor  of  the  defendant.  The  jury  may  well 
have  concluded  that  the  imperfect  knowledge  of  the  English 
language  which  Guarnieri  and  his  wife  were  both  shown  to 
possess  would  have  prevented  an  intelligent  understanding 
of  any  label  written  or  printed  in  English.  But  these  facts 
still  remained:  A  poisonous  drug  was  sold  and  delivered  to 
one  who  believed  it  to  be  an  innocent  medicine,  and  who  de- 
livered it  to  his  wife  to  be  taken  as  such;  that  Forster  sold 
the  drug  without  knowing  that  it  was  poison;  that  Guarnieri, 
in  procuring  the  drug,  relied  upon  the  skill  of  Forster,  and  not 
upon  his  own  inspection  of  it;  that  while  Guarnieri  smelled 
of  the  drug  before  purchasing  it,  and  remarked,  "that  smells 
like  it"  (the  bland  oil),  the  odor  of  the  two  is  similar;  that 
Mrs.  Guarnieri  could  not,  by  the  use  of  ordinary  care,  have 
discovered,  before  swallowing  it,  that  it  was  not  the  harmless 
oil;  that  Guarnieri  could  not,  by  the  use  of  ordinary  care, 
have  discovered  that  it  was  not  oil  of  sweet  almond;  that 
Guarnieri  was  not  acting  as  the  agent  of  his  wife.  These 
facts  were  all  found  by  the  jury,  either  by  the  general  finding 
for  the  plaintiff  or  by  the  special  verdict. 

The  jury  was  called  upon  to  say  whether  these  facts  estab- 
lished the  charge  of  negligence  alleged  in  the  petition.  That 
they  did,  can  scarcely  admit  of  serious  discussion,  unless,  in- 
deed, the  claim  of  plaintiff  in  error,  which  is  considered  in  the 
next  subdivision  of  this  opinion,  is  well  founded.  Before  pro- 
ceeding to  the  consideration  of  that  branch  of  the  case,  it  is 
proper  to  say  that,  in  our  opinion,  the  special  verdict  already 
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referred  to  is  an  element  in  this  case  whose  importance  is 
underrated  by  the  counsel  for  plaintiff  in  error. 

Indeed,  it  was  not  deemed  of  sufficient  consequence  to  justify 
incorporating  it  in  the  printed  record  filed  in  the  case.  The 
findings  of  this  special  verdict  render  immaterial  such  portions 
of  the  charge  to  the  jury  as  were  not  calculated  to  induce  the 
particular  finding  upon  the  subject  involved  in  the  instruction. 

A  special  verdict  is  authorized  by  our  statutes,  which  pro- 
vide that  when  a  special  finding  of  facts  is  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter,  and  the 
court  may  give  judgment  accordingly:  R.  S.,  sec.  5200-5202. 
It  was  held  in  Marcote  v.  Railroad  Co.,  49  Mich.  99  (Cooley,  J., 
delivering  the  opinion),  that  where  it  appears  by  the  special 
findings  of  the  jury  that  the  case  did  not  turn  upon  particular 
matters  involved  in  the  charge,  so  much  of  the  charge  as  re- 
lates to  such  matters  is  immaterial. 

9.  The  plaintiff  in  error  vigorously  maintains,  however,  that 
neither  the  facts  alleged  in  the  petition  nor  those  proved  upon 
the  trial  establish  his  liability.  The  reasoning  is,  that  Davis 
was  under  no  obligation  to  the  deceased,  either  by  contract  or 
by  operation  of  law;  that  there  was  not  such  privity  of  rela- 
tion between  him  and  the  deceased  as  imposed  upon  him  any 
duty  towards  her;  and  that  he  was  not  charged  in  the  petition 
with  the  violation  of  any  duty  arising  by  operation  of  law.  It 
is  not  a  sound  proposition  to  say  that  a  dealer  in  drugs,  having 
in  stock  and  for  sale  deadly  poisons,  owes  no  duty  to  persons 
who  do  not  deal  directly  with  him  in  relation  to  them.  The 
public  safety  and  security  against  the  fatal  consequences  of 
negligence  in  keeping,  handling,  and  disposing  of  such  danger- 
ous drugs  is  a  consideration  to  which  no  dealer  can  safely 
close  his  eyes.  An  imperative  social  duty  requires  of  him  that 
he  use  such  precautions  as  are  liable  to  prevent  death  or  seri- 
ous injury  to  those  who  may,  in  the  ordinary  course  of  events, 
be  exposed  to  the  dangers  incident  to  the  traffic  in  poisonous 
drugs.  The  jury  found  that  Forster,  the  agent  of  the  defend- 
ant, sold  a  deadly  drug  to  a  customer  without  knowing  it  was 
a  poison,  and  without  ascertaining  for  what  use  or  for  whom 
it  was  purchased.  This  is  practically  the  finding  of  the  jury 
as  indicated  in  the  answers  to  the  second  and  third  interroga- 
tories propounded  by  the  defendant  below. 

In  Thomas  v.  Winchester,  6  N.  Y.  397,  62  Am.  Dec.  455,  the 
defendant  below,  by  his  agent,  put  up  belladonna  (a  poison), 
labeled  it  "dandelion"  (a  harmless  drug),  and  put  it  upon  the 
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market.  After  passing  through  several  intermediate  agencies 
in  the  original  package,  it  was  finally  sold  as  dandelion  by  an 
innocent  retailer  to  a  customer  who  used  it  to  her  serious  in- 
jury.    The  court  held,  as  indicated  by  the  syllabus,  — 

'*  A  dealer  in  drugs  and  medicines  who  carelessly  labels  a 
deadly  poison  as  a  harmless  medicine,  and  sends  it  so  labeled 
into  market,  is  liable  to  all  persons  who,  without  fault  on  their 
part,  are  injured  by  using  it  as  such  medicine  in  consequence 
of  the  false  label. 

"  The  liability  of  the  dealer  in  such  case  arises,  not  out  of 
any  contract  or  direct  privity  between  him  and  the  person  in- 
jured, but  out  of  the  duty  which  the  law  imposes  upon  him  to 
avoid  acts  in  their  nature  dangerous  to  the  lives  of  others.  Ho 
is  liable,  therefore,  though  the  poisonous  drug  with  such  label 
may  have  passed  through  many  intermediate  sales  before  it 
reached  the  hands  of  the  person  injured. 

"Where  such  negligent  act  is  done  by  an  agent,  the  princi- 
pal is  liable  for  the  injury  caused  thereby." 

It  was  held  in  Norton  v.  Sewall,  106  Mass.  143,  8  Am,  Rep. 
298,  that  "  if  an  apothecary  negligently  sells  a  deadly  poison 
as  and  for  a  harmless  medicine  to  A,  who  buys  it  to  adminis- 
ter to  B,  and  gives  B  a  dose  of  it  as  a  medicine,  from  which 
he  dies  in  a  few  hours,  a  right  of  action  in  tort  against  the 
apothecary  survives  to  B's  administrator." 

Gray,  J.,  speaking  for  the  court  says:  "This  finding  in- 
cludes a  violation  of  duty  on  the  part  of  the  defendant,  and 
an  injury  resulting  therefrom  to  the  intestate,  for  which  the 
defendant  was  responsible,  without  regard  to  the  question  of 
privity  of  contract  between  them."  The  analogies  of  this  case 
to  the  one  at  bar  are  obvious.  It  was  neither  alleged  nor 
proved  in  that  case  that  the  purchaser  informed  the  dealer  for 
whom  the  drug  was  intended.  Cooley,  in  his  valuable  treatise 
on  the  law  of  torts,  comments  with  approval  upon  the  case  of 
Thomas  v.  Winchester,  supra,  and  adds:  "There  is  a  maxim 
that  'fraud  is  not  purged  by  circuity,'  and  this  is  true  of  any 
wrongful  act.  If  its  influence  must  naturally,  and  without  the 
interposition  of  any  extraordinary  event,  produce  to  some  one 
an  injurious  result,  it  is  immaterial  what  shall  be  the  circuit 
of  events  or  the  number  of  successive  stages":  Cooley  on  Torts, 
75. 

In  the  case  at  bar,  the  evidence  tended  to  show,  and  the  jury 
was  justified  in  finding  (and  we  are  now  to  presume  did  find 
by  the  general  and  special  verdict),  that  Guarnicri  called  at 
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the  drug-store  of  the  defendant  for  a  harmless  medicine;  that 
the  agent  of  the  defendant  carelessly  sold  him  a  poisonous 
drug  without  informing  himself  by  whom  jt  for  what  it  was 
intended  to  be  used;  that  the  pajchaser,  supposing  it  to  be 
what  he  had  called  for,  administered  .'t  to  his  wife,  who  took  it 
in  the  belief  that  it  was  the  harmless-  medicine,  and  instantly 
died  from  its  effects. 

The  court  is  unanimous  in  the  opinion  that  these  facts  con- 
stituted a  cause  of  action  in  favor  of  the  administrator  of  the 
deceased  for  wrongfully  causing  her  death. 

10.  The  exception  to  instructions  to  the  jury  on  the  subject 
of  damages  found  in  paragraph  9  of  the  statement  is  not  open 
to  the  objection  of  counsel  that  it  includes  in  the  term  *'  ser- 
vices to  the  family"  not  only  financial  aid,  but  companion- 
«hip  to  the  husband  and  children,  instruction  by  way  of  cul- 
ture, moral  training,  and  other  elements  of  like  character, 
which  are  not  within  the  rule  of  pecuniary  compensation.  It 
impresses  us  as  a  sound,  clear,  and  considerate  statement  of 
the  true  rule  of  damages  applicable  to  the  case. 

There  are  other  assignments  of  error,  all  of  which  have  been 
thoroughly  considered,  and,  in  our  opinion,  they  are  not  well 
taken. 

The  case  is  an  unfortunate  one;  no  intentional  wrong  is  im- 
puted to  any  one;  but  a  case  of  actionable  neglect  was  clearly 
established.  The  prosecution  was  contested,  step  by  step,  with 
more  than  ordinary  skill  and  vigor;  the  trial  court  was  called 
upon  to  determine  during  the  heat  of  the  trial  almost  an  in- 
finite number  and  variety  of  questions,  but  the  record  is  free 
from  error,  and  the  judgment  is  affirmed. 

MiNsiiALL,  J.,  dissents  from  the  second  proposition  of  the 
.syllabus,  but  concurs  in  the  judgment  on  other  grounds. 


Negligence,  when  imputed  to  father  of  infant  child:  Pratt  C.  (fc  /.  Co.  v. 
Braicley,  3  Am.  St.  Rep.  751.  Compare  Huff  v.  Ames,  49  Am.  Rep.  716, 
and  cases  collected  in  note;  Collins  v.  South  Boston  R.  R.  Co.,  50  Id.  675. 

Husband  as  Agent  of  Wife,  when  such  agency  may  be  found  to  ex- 
ist: Wlicaton  V.  Trimhle,  1  Am.  St.  Rep.  463,  and  note  464;  Hamilton  v. 
Hooper,  26  Am.  Rep.  101. 

Imputed  Negligence,  doctrine  of,  examined;  New  York  etc.  R.  R.  Co.  v. 
Steinhrenner,  54  Am.  Rep.  126,  and  note  135-145. 

SrATUTORY  Right  of  Action  for  Injuries  Resulting  in  Death,  and 
damages  recoverable  therefor:  Carey  v.  Berkshire  R.  R.  Co.,  48  Am.  Dec.  632- 
641,  note. 
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Apothecaries,  Degree  of  Care  and  Skill  Required  on  Part  OFt 
Simondav.  Henry,  G3  Am.  Dec.  611;  Ray  v.  Burhank,  34  Am.  Rep.  103?. 
Fleet  V.  Hollenkemp,  66  Am.  Dec.  563. 

Drcgoist,  Liability  of,  for  Injury  Resulting  from  negligent  sale 
of  poison;  Norton  v.  Sewall,  8  Am.  Rep.  298,  and  note  299;  Thomaa  v.  Win- 
chester, 57  Am.  Dec.  455,  and  note  461.  Compare  Wohlfahrt  v.  Beckett,  44- 
Am,  Rep.  406;  Owynn  v.  Duffield,  55  Id.  286. 
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145  Ohio  State,  635.  J 
Criminal  Law. — Agent  and  Cashier  of  Unincorporated  Banking  As- 
sociation is  Guilty  of  Embezzlement,  although  himself  a  share-holder, 
where,  having,  by  virtue  of  his  employment  as  such  agent  and  cashier- 
by  the  board  of  directors,  the  exclusive  custody  of  the  assets  of  the  as- 
sociation, he  fraudulently  converts  them  to  his  own  use. 

Indictment  for  embezzlement.     The  opinion  states  the  case. 

James  C.  Elliott,  prosecuting  attorney,  and  Meeker,  Bowman^ 
and  Meeker,  for  the  state. 

John  C.  Clark,  contra. 

Owen,  C.  J.  The  indictment  charged,  among  other  things, 
that  a  copartnership  was  formed  at  the  town  of  Versailles,  in 
Darke  County,  Ohio,  styled  the  Versailles  Exchange  Bank, 
the  object  of  which  was  to  carry  on  a  general  banking,  deposit, 
loan,  and  discount  business,  which  it  prosecuted  for  over  two 
years;  that  it  employed  Francis  Kusnick  as  its  agent  and 
cashier;  that  it  had  a  paid-up  capital  of  twenty-three  thou- 
sand dollars;  that,  by  virtue  of  his  employment  as  such  agent 
and  cashier,  there  came  into  the  possession  of  the  defendant, 
Francis  Kusnick,  twenty-eight  thousand  dollars,  in  money, 
notes,  checks,  drafts,  and  bills  of  exchange,  the  assets  of  such 
copartnership,  which  he  fraudulently  and  feloniously  embez- 
zled, and  converted  to  his  own  use.  The  evidence  tended  to 
sustain  the  charges  of  the  indictment,  and  to  show  that  the 
alleged  partnership  was  a  private,  unincorporated  banking  as- 
sociation, formed  by  a  number  of  persons  entering  into  articles 
of  association,  by  which  the  capital  stock  of  the  association 
was  fixed  at  twenty-five  thousand  dollars,  divided  into  two 
hundred  and  fifty  shares  of  one  hundred  dollars  each.  Each 
member  was  to  have  one  vote  for  each  share  held  by  him. 
The  certificates  of  shares  of  stock  were  to  be  issued  and  trans-^ 
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ferred  like  those  of  an  incorporated  stock  company.  The 
officers  were  to  consist  of  seven  directors,  a  president,  vice- 
president,  and  cashier.  The  cashier  was  to  be  chosen  by  the 
board  of  directors,  and  to  hold  his  office  during  its  pleasure. 
The  death  of  a  share-holder  did  not  work  a  dissolution  of  the 
association,  but  his  interest  passed  to  his  legal  representatives. 
The  defendant,  Kusnick,  subscribed  for  and  became  the  holder 
of  ten  shares  of  the  stock.  He  paid  two  hundred  dollars,  in 
oash,  upon  them,  and  gave  his  note  for  the  balance,  eight 
hundred  dollars,  which  was  never  paid.  To  him  was  con- 
fided by  the  association  the  entire  and  exclusive  control  and 
custody  of  its  assets,  and  management  of  its  business,  subject 
to  such  direction  as  the  board  of  directors,  by  its  joint  action, 
should  from  time  to  time  give  him.  Upon  his  election  as 
cashier,  his  salary  was  fixed,  and  he  was  required  to  and  did 
give  a  bond,  with  sureties,  conditioned  that,  as  such  cashier, 
he  would  faithfully  discharge  the  duties  imposed  upon  him 
by  reason  of  the  trust  in  him  reposed  by  the  board  of  direc- 
tors, and  more  particularly  keep  an  accurate  and  just  account 
of  moneys,  books,  and  records  of  the  bank,  and  turn  the  same, 
as  well  as  all  other  property  belonging  to  the  bank,  over,  when 
requested  of  him  by  the  board,  to  his  successor  in  office,  or 
any  other  person  designated  and  authorized  by  the  board,  and 
to  answer  for  all  losses  occasioned  through  his  neglect,  etc. 

The  evidence  also  tended  to  show  that  it  was  by  virtue  solely 
of  his  employment  as  cashier,  and  not  by  reason  of  his  right 
as  a  share-holder,  that  he  came  into  possession  of  the  assets 
which  he  was  charged  with  embezzling.  The  indictment  was 
framed  under  section  6842  of  the  Revised  Statutes,  which  pro- 
vides that  "  an  officer,  agent,  clerk,  or  employee  of  any  person 
....  who  embezzles  or  converts  to  his  own  use  ....  any- 
thing of  value  which  shall  come  into  his  possession  by  virtue 
of  his  employment "  shall  be  punished  as  for  the  larceny  of 
the  thing  embezzled.  Section  6794  provides  that  the  word 
"person,"  when  used  to  designate  the  owner  of  any  property 
the  subject  of  any  offense,  includes  not  only  natural  persons, 
but  every  other  owner  of  property. 

The  court  directed  the  jury  to  return  the  defendant  not 
guilty.  The  theory  upon  which  this  action  was  taken  is,  that 
the  banking  association  was  a  partnership,  and  that  the  de- 
fendant, being  a  holder  of  shares  of  the  capital  of  the  associa- 
tion, was  a  partner,  and  being  interested  in  and  a  part  owner 
of  the  assets  of  the  association,  could  not  be  convicted  of  their 
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embezzlement,  as  to  constitute  that  crime  the  property  con- 
verted must  be  wholly  the  "property  of  another." 

The  court  said  to  the  jury,  among  other  things:  — 

"  People  may  associate  together  and  constitute  a  firm,  they 
may  name  and  designate  the  style  of  the  business  or  firm,  by 
what  name  they  may  see  fit  to  call  it,  and  they  would  have  a 
right  to  use  the  Fxame  in  bringing  suits  if  they  did  businesa 
under  such  style.  They  might  sue  and  be  sued  under  such 
name;  and  in  partnerships,  under  the  law,  the  possession  of 
one  partner  is  considered  the  possession  of  all,  and  of  each 
and  every  partner  interested  in  such  firm,  association,  or  part- 
nership. Therefore,  if  half  a  dozen  men  or  more  associate 
themselves  together  in  a  partnership,  if  one  of  the  partners 
has  possession,  it  is  considered  in  law  that  of  each  and  all  the 
others,  although  they  have  not  actual  possession,  but  that  the 
possession  of  one  is  the  possession  of  all  of  them.  Following 
this  fact  of  partnership,  it  will  be  seen  at  once  that,  although 
this  money  may  be  appropriated,  the  partnership  funds  may 
be  in  the  hands  of  A,  in  law  it  is  also  in  the  hands  of  B,  C, 
and  D.  Possession  of  one  is  the  possession  of  all.  It  follows 
that  the  property  being  in  the  possession,  and  right  to  the  pos- 
session, of  one  partner,  he  has  just  as  much  right  over  the 
property  of  the  partnership  as  the  other,  unless  by  agreement 
between  the  parties.  And  it  follows  that  if  such  is  the  pos- 
session, as  heretofore  stated,  a  party  who  has  possession  of 
property  as  partner,  that  he  could  not  commit  larceny  as 
against  that  property.  He  could  not  and  would  not  be  liable, 
under  the  laws  regulating  the  crime  or  ofiense  of  larceny,  for 
taking  any  such  goods  or  property,  because  to  constitute  that 
crime  the  property  taken  must  be  the  property  of  another,  or 
the  same,  as  in  this  statute  in  regard  to  embezzlement  of  prop- 
erty or  money  taken  or  converted  to  his  own  use,  must  be  the 
property  of  another  person;  that  is,  he  must  have  no  inter- 
est in  the  property  so  taken." 

To  this  action  of  the  court  the  state  excepted,  and  upon  the 
bill  of  exceptions  taken  by  the  prosecuting  attorney,  the  ques- 
tion of  law  involved  is  here  for  determination. 

It  is  not  necessary  to  a  solution  of  the  question  before  ua 
that  we  define  or  discuss  the  relation  which  this  association 
or  its  members  sustained  to  creditors,  or  whether  that  relation 
was  that  of  partners.  No  rights  of  creditors  intervene  here  to 
complicate  the  question.  The  only  proposition  calling  for  a 
solution  is,  whether  Kusnick's  relation  to  the  assets  of  thi» 
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association  was  such  that  they  were  subject  to  embezzlement 
at  his  hands. 

It  is  true  that,  at  the  common  law,  to  constitute  larceny,  the 
thing  alleged  to  have  been  stolen  must  be  the  "property  of 
another"  person  than  the  offender.  It  is  also  true  that  the 
statutes  of  nearly  all  the  states  which  undertake  to  define  em- 
bezzlement require  that  the  subject  of  the  ofifense  shall  be 
shown  to  be  the  "property  of  another";  and  this  has  almost 
universally  been  construed  to  mean  that  it  must  be  wholly  the 
property  of  another.  It  has  resulted  that,  as  a  rule,  a  mem- 
ber of  an  ordinary  partnership  could  not  be  convicted  of 
embezzlement  of  partnership  property.  The  same  rule  has 
been  applied  in  this  respect  as  in  the  case  of  larceny.  An  act 
passed  March  15,  1867  (66  Ohio  L.  29),  seems  to  have  been 
framed  upon  this  theory.  It  provided  that  if  any  clerk,  agent, 
or  servant  of  any  private  person,  or  of  any  corporation  or  co- 
partnership, shall  embezzle  or  convert  to  his  own  use  any 
money,  goods,  rights  in  action,  or  valuable  security  or  efiects 
belonging  to  any  other  person  or  persons,  etc.,  which  shall 
come  to  his  possession  or  care  by  virtue  of  such  employment, 
etc.,  shall  be  punished  as  for  larceny,  etc.  This  peculiar  ele- 
ment of  this  offense  seems,  however,  to  have  been  eliminated 
from  our  law  by  the  enactment  under  which  the  present  in- 
dictment was  framed.  It  simply  provides  that  an  agent,  etc., 
who  embezzles  or  converts  to  his  own  use  "anything  of  value 
which  shall  come  into  his  possession  by  virtue  of  his  employ- 
ment "  shall  be  punished  as  for  larceny  of  the  thing  embez- 
zled. The  words  "property  of  another"  are  omitted.  The 
element  of  exclusive  ownership  by  another  person  is  wholly 
eliminated,  and  the  test  of  the  crime  is,  that  the  property  con- 
verted shall  come  to  the  hands  of  the  offender  by  virtue  of 
his  employment  as  agent.  If  we  are  to  have  regard  to  the- 
plain  provision  of  this  statute,  the  fact  that  an  agent  who  con- 
verts the  assets  of  a  corporation  to  his  own  use  may  be  inter- 
ested in  them  is  not  by  that  fact  to  be  permitted  to  say  that 
lie  is  the  owner  of  them,  and  cannot  be  held  to  answer  for 
converting  the  "property  of  another."  The  general  owner- 
ship was  undoubtedly  in  the  association.  It  was  clearly  estab- 
lished in  the  trial  below  that,  by  the  articles  of  association, 
to  which  the  defendant  became  a  party,  and  under  which  he 
was  chosen  its  agent  and  cashier,  he  had  no  right,  by  reason 
of  his  relation  as  a  share-holder,  to  the  possession  of  a  dollar 
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of  its  assets.  If  it  had  heen  within  the  intent  of  the  mem- 
bers of  the  general  assembly  to  declare  that  the  very  act  with 
which  the  defendant  was  charged  should  constitute  the  crime 
of  embezzlement,  they  could  not  easily  have  chosen  more 
appropriate  language.  If  this  language  be  accepted  at  its  pal- 
pable import,  it  may,  without  violence,  or  any  strained  con- 
struction, be  held  as  intended  to  prevent  a  mere  share-holder 
in  a  private  business  association  who  is  made  its  sole  mana- 
ger, and  the  sole  custodian  of  its  property,  converting  to  his 
own  use  its  entire  capital  and  assets,  by  declaring  such  con- 
version to  be  a  crime.  The  law  of  embezzlement  is  statutory. 
The  offense  was  unknown  to  the  common  law.  The  statutes 
on  this  subject  dififer  in  the  different  states.  It  has  been  well 
observed  by  Bishop,  in  his  work  on  criminal  law,  volume  2, 
section  325:  "  Seeing  that  the  statutes  are  numerous,  and  in 
some  respects  diverse  in  their  provisions,  the  practitioner 
should  be  cautious  about  coming  to  conclusions  upon  a  ques- 
tion under  the  law  of  embezzlement,  unless,  when  he  exam- 
ines a  decision  relied  upon,  he  first  sees  whether  the  statute 
on  which  it  was  rendered  is,  in  its  terms,  the  same  with  the 
one  of  his  own  state":  Griffin  v.  State,  4  Tex.  App.  390,  409. 

The  cases  cited  in  support  of  the  action  of  the  court  below, 
when  subjected  to  this  test,  fail  to  meet  the  question  involved. 
The  case  of  State  v.  Kent,  22  Minn.  41,  21  Am.  Rep.  764,  upon 
which  most  reliance  is  placed,  arose  upon  a  statute  declaring 
the  conversion  by  an  agent  of  "any  money  or  property  of  an- 
other "  which  has  come  to  his  possession  by  virtue  of  his  em- 
ployment to  be  a  crime.  The  case  turns  upon  the  words 
above  quoted. 

The  facts  which  the  indictment  charges,  and  which  the  evi- 
dence below  tended  to  establish,  considered  in  the  light  of  the 
statute  under  which  the  prosecution  was  had,  leave  no  place 
for  the  application  of  the  familiar  fiction  that  the  interest  of 
a  partner  in  and  his  dominion  over  the  firm  property  is  such 
that  he  cannot  be  guilty  of  larceny  or  embezzlement  by  con- 
verting it  to  his  own  use.  Counsel  resisting  the  allowance  of 
the  exceptions  cite  1  Wharton's  Criminal  Law,  section  1C15, 
where  it  is  said:  "A  prosecution  cannot  be  maintained  against 
members  of  societies  or  against  partners  for  embezzlements  of 
this  class;  because,  —  1.  The  possession  of  the  particular  mem- 
ber or  partner  is  the  possession  of  the  whole  society  or  firm; 
and  2.  Such  members  or  partners  cannot  be  servants  under 
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the  act  to  the  firms  or  societies  to  which  they  belong."  The 
•eame  author  says,  however,  in  the  same  section:  "It  is  other- 
wise in  cases  where  the  government  of  a  society  is  vested  in 
trustees,  to  whom  the  defendant,  as  treasurer,  is  distinctively 
€ubject." 

So  in  Regina  v.  Proud,  Leigh  &  C.  97,  the  prisoner,  a  mem- 
ber of  a  friendly  society,  was  employed  to  receive  the  weekly 
■payments  made  by  the  members.  He  gave  correct  receipts 
to  the  members,  but  omitted  to  enter  in  contribution  and  cash 
books  a  large  number  of  the  suras  so  received.  On  being 
■called  upon  for  an  explanation,  he  admitted  that  he  had  re- 
ceived the  sums  so  omitted;  it  was  held  that  he  was  guilty  of 
embezzlement. 

In  Rex  v.  Hall,  1  Moody  C.  C.  474,  it  was  held  that  it  is  em- 
bezzlement in  a  member  and  secretary  of  a  society,  fraudu- 
lently to  withhold  money  received  from  a  member  to  be  paid 
over  to  the  trustees.  In  these  cases,  the  defendants  had  au 
interest  in  the  property  converted,  but  this  interest  did  not 
entitle  them  to  its  custody  or  possession. 

The  action  of  the  trial  court  proceeded  upon  the  assump- 
tion that  Kusnick,  by  reason  of  his  being  a  share-holder  of  tho 
association,  was  a  partner  in  the  same,  and  that  he  could  pos- 
sess himself  of  its  entire  assets,  and  that  conversion  of  them 
to  his  own  use,  however  reprehensible  in  morals,  would  not 
constitute  a  crime.  If  this  were  so,  any  adventurer,  with  de- 
sign upon  the  money  and  other  assets  of  the  bank,  would  have 
only  to  purchase  a  share  of  its  capital,  and  thus  armed,  he 
could,  with  impunity,  pillage  its  vaults  of  their  contents,  and 
defiantly  flaunt  his  certificate  in  the  face  of  the  law,  with  the 
declaration  that  he  was  a  partner  and  part  owner  of  the  prop- 
erty taken,  and  that  he  was  not,  for  that  reason,  amenable  to 
the  law;  that  no  man  can  steal  or  embezzle  property  in  which 
he  has  an  interest.  This  theory,  in  its  application  to  the  case 
at  bar,  loses  sight  of  two  controlling  considerations:  1.  The 
mere  ownership  of  a  share  did  not  invest  the  owner  with  the 
right  of  possession  and  control  of  the  assets  of  the  associa- 
tion; 2.  It  was  the  employment  of  the  defendant  as  agent 
and  cashier  that  gave  him  control  of  the  property  converted, 
and  made  him  the  rightful  and  exclusive  custodian  of  it,  and 
which  brought  him  within  both  the  spirit  and  letter  of  the 
law  under  which  the  prosecution  was  conducted. 

Exceptions  sustained. 
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Embezzlement,  meaninf^  of  term  "agent "or  "servant, "as  used  in  stat- 
ute against:  Brewer  v.  State,  3  Am.  St.  Rep.  693;  State  v.  Tabener,  51  Am. 
Hep.  3S2. 

Corporate  Existence  of  Company  is  Sufficiently  Established  hy 
proving  that  it  assumed  to  be  and  was  notoriously  acting  as  a  corporation, 
to  sustain  an  indictment  charging  a  person  with  having  been  the  clerk  of  o^ 
certain  corporation,  and  with  having  fraudulently  embezzled  its  property 
then  under  his  care  by  virtue  of  his  employment  as  such  clerk:  Calkins  v. 
State,  98  Am.  Dec.  121,  and  see  note  126-174,  treating  in  detail  the  subject 
of  embezzlement. 

Indictment  of  Partner  for  Embezzunq  Partnership  Funds:  State  v. 
Butman,  60  Am.  Rep.  332. 

Embezzlement  by  Town  Treasuber:  Se«  People  ▼.  Bringard,  33  Am. 
Bep.  344. 
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Wineland's  Appeal. 

[118  Pennsylvania  State,  37.J 
Will  —  Execution.  — Wlll  is  not  Signed  at  End  thereof,  as  Rkquibkd- 
BY  Pennsylvanla  Statutb  of  1833,  where  the  testator's  signature  pre- 
cedes a  final  clause  appointing  executors,  and  a  will  so  signed  is  not 
properly  executed,  and  should  not  be  admitted  to  probate. 

Appeal  from  a  decree  of  the  register  admitting  a  will  ta 
probate.     The  opinion  states  the  case. 

H.  P.  Laird  and  John  B.  Keenan,  for  the  appellants. 

John  F.  Wentling,  I.  E.  Lauffer,  and  D.  A.  Miller,  for  the  ap- 
pellees. 

Paxson,  J.  The  first  assignment  of  error  presents  the  only 
question  we  need  discuss.  Said  assignment  is  as  follows: 
The  court  erred  in  affirming  the  decree  of  the  register,  and  in 
overruling  and  dismissing  the  first  exception  filed  before  the 
register,  upon  the  appeal  from  the  decree  of  the  register, 
which  said  exception  is  in  the  words  following,  to  wit:  "  The 
said  alleged  last  will  and  testament  is  not  signed  at  the  end 
thereof  by  the  alleged  testator,  as  required  by  the  act  of  as- 
Bembly  in  such  case  made  and  provided." 

The  statute  of  1833  enacts  that  "every  will  shall  be  in 
writing,  and  unless  the  person  making  the  same  shall  be  pre- 
vented by  the  extremity  of  his  last  sickness,  shall  be  signed 
by  him  at  the  end  thereof,"  etc. 

The  will  of  Benjamin  Wineland  was  not  signed  by  him  at 
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ihe  end  thereof.  It  was  signed  by  hira,  but  after  the  signature 
were  the  following  words:  "I  will  that  Cephas  Lash  and 
Henry  Wineland  be  my  executors."  This  was«not  signed  by 
the  testator.  After  these  words  came  the  attestation  clause, 
which  was  in  the  usual  form. 

The  register  admitted  the  will  to  probate,  and  granted  letter8 
testamentary  to  the  executors  above  named. 

Upon  appeal  from  the  register  to  the  orphans'  court,  tho 
said  court  reversed  the  register  bo  far  as  the  granting  of  letters 
testamentary  was  concerned,  and  ordered  letters  of  administra- 
tion cum  testamento  annexo  to  be  issued  to  the  parties  legally 
entitled  thereto.  The  learned  judge  of  the  orphans'  court 
makes  no  reference  in  his  opinion  to  the  question  we  are  now 
considering.  It  deals  with  other  questions  in  the  case  which 
would  be  important  if  the  will  were  properly  executed. 

We  think  it  is  not.  It  cannot  be  said  that  the  clause  ap- 
pointing the  executors  is  no  part  of  a  will.  It  is  an  important 
part,  though  not  always  essential.  It  cannot  be  brushed  aside 
as  mere  idle  words  to  which  no  meaning  is  to  be  attached. 
Nor  can  they  be  rejected,  and  so  much  of  the  will  be  probated 
as  stands  above  the  signature.  As  was  said  by  Chief  Justice 
Gibson  in  Hays  v.  Harden,  6  Pa.  St.  413:  "  It  is  better,  there- 
fore, that  an  informal  addition  should  operate  as  a  statutory 
revocation  of  the  whole  than  that  a  plain  injunction  should  be 
frittered  away  by  exceptions."  I  am  aware  that  our  act  of 
1833  closely  resembles  the  statute  of  1  Victoria,  chapter  26, 
and  that  some  English  authorities  seem  to  sanction  the  doc- 
trine contended  for  by  the  appellees.  It  is  said  in  1  Williams  on 
Executors,  G9,  in  commenting  upon  the  above  statute  of  Vic- 
toria, and  its  supplement  of  15  Victoria,  chapter  24,  that  "  in 
order  to  get  rid  of  the  objection  that  the  will  was  not  signed 
at  the  foot  or  end  thereof,  the  court  in  some  cases  has  thought 
itself  justified  in  regarding  a  portion  running  below  the  signa- 
ture ab  forming  no  part  of  the  will,  and  granting  probate 
exclusive  of  that  portion."  Our  act  of  1833,  as  well  as  tho 
statute  of  Victoria,  are  in  part  borrowed  from  the  British 
statute  of  frauds,  two  sections  of  which  have  been  so  evaded 
by  judicial  construction  as  to  be  practically  repealed.  We  do 
not  propose  that  the  act  of  1833  shall  meet  with  the  same  fate. 
Tho  legislature  have  laid  down  a  rule  so  plain  that  it  cannot 
be  evaded  without  a  clear  violation  of  its  terms.  No  room  is 
left  for  judicial  construction  or  interpretation.  It  says  a  will 
tnust  be  signed  at  the  end  thereof,  and  that 's  the  end  of  it. 
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We  are  of  opinion  that  this  paper  was  not  a  will  within  the- 
meaning  of  the  act  of  1833,  and  that  it  was  error  to  admit  it 
to  probate. 

The  decree  is  reversed  at  the  costs  of  the  appellee,  and  it  is 
ordered  that  the  letters  of  administration  cum  testamento  be 
revoked,  and  the  probate  of  the  will  vacated. 


Wills,  Execution  of  under  Pennsylvania  Act  of  1833,  RKQUisiTKa: 
See  Showers  v.  Showers,  67  Am.  Dec.  487,  and  note  489. 

Execution  of  Will  —  Sufficiency  of  Testator's  Mark  as  Smna- 
TURE:  Hlggina  v.  Carlton^  92  Am.  Dec.  666. 

Execution  of  Will. — Subscription  by  Testator  after  Attestation 
Clause  is  "at  the  end  of  the  will,"  and  is  valid:  YouTiger  v.  Duffix,  46  Am.. 
Rep.  156. 


Foster  v.  Weaver. 

L118  Pennsylvania  State,  42.] 

C!0-TENANCY  —  RlQHTS  OF  Co-TENANTS. — WhERE  TeNANT  EN  COMMON  HAS 

BEEN  Fraudulently  Deprived  of  his  Interest  in  an  oil  leasehold  by 
his  co-tenants,  and  he  brings  suit  to  recover  the  value  of  his  share  of  the 
oil  produced  and  converted  by  them  while  in  possession,  the  defendants 
are  not  entitled,  in  such  suit,  to  recoup  from  the  value  of  the  oil,  as  a 
chattel,  the  expenses  of  its  production. 

Action  by  Josiah  Weaver  against  Jacob  Foster  and  L. 
Simon  to  recover  the  value  of  a  quantity  of  oil  produced  and 
converted  by  the  defendants.  The  material  facts  appear  in 
the  opinion. 

T.  F.  Ritchey,  for  the  plaintiffs  in  error. 

S.  D.  Irwin,  W.  M.  Dajne,  and  W.  K.  Jennings^  for  the  de- 
fendant in  error. 

Sterrett,  J.  There  is  no  question  as  to  the  correct- 
ness of  the  learned  referee's  findings  of  fact.  The  sole 
contention  is  as  to  the  law  applicable  to  the  undisputed 
facts  clearly  and  concisely  stated  in  his  report.  The  most 
important  of  these  is,  that  defendants  below,  being  tenants 
in  common  with  plaintiff  of  an  oil  lease,  conspired  with 
one  of  their  employees  to  obtain  his  interest  in  the  lease  at 
an  undervalue,  and  by  gross  deception  and  fraud  accom- 
plished their  object.  As  soon  as  he  discovered  the  fraud  that 
had  been  practiced  upon  him  by  his  co-tenants,  he  tendered 
them  the  consideration  he  had  received,  and  demanded  a  re- 
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conveyance  of  his  interest.  Efforts  to  compromise  resulted  in 
an  agreement  that  they  would  reconvey  the  same  and  reinstate 
him  in  poseession  upon  his  paying  the  amount  they  had  ex- 
pended in  fraudulently  procuring  his  interest  in  the  lease. 
The  right  of  defendants  below,  "  to  deduct  one  third  of  the 
expenses  and  costs  of  production  from  the  proceeds  of  plain- 
tiff's one  third  of  the  oil  already  produced,  was  left  unsettled 
and  to  be  determined  according  to  the  rights  and  equities  of 
the  parties,  in  some  form  of  action,  the  same  as  if  plaintiff 
below  had  recovered  possession  by  adversary  proceedings." 

This  action  of  trespass  was  brought  to  determine  the  dis- 
puted matter  thus  excepted  and  reserved  for  future  determina- 
tion. The  real  question,  therefore,  before  the  referee  was, 
■whether  defendants  below  were  entitled  to  deduct  from  the 
proceeds  of  plaintiff's  share  of  the  oil  produced,  while  he  was 
fraudulently  dispossessed,  a  proportionate  part  of  the  expenses 
incurred  by  them  in  producing  the  oil  during  that  period. 
According  to  their  agreement,  as  found  by  the  referee,  that 
question  is  to  be  determined  "  as  if  plaintiff  below  had  recov- 
ered possession  by  adversary  proceedings."  As  to  the  measure 
of  damages,  therefore,  the  compromise  under  which  the  recon- 
veyance of  his  interest  in  the  lease  was  made,  cannot  operate 
as  a  condonation  of  the  fraud,  because  the  effect  of  that  fraud 
on  the  question  of  damages  is  expressly  excepted  by  the  terms 
of  the  agreement. 

As  well  stated  by  the  referee,  the  question  is  this:  "When 
the  owner  of  land  has  been  deprived  of  the  same  tortiously  or 
by  fraud,  and  after  recovery  brings  suit  for  mineral  taken  from 
the  land  by  the  trespasser  while  in  wrongful  possession,  and 
converted  to  his  own  use,  is  the  plaintiff  entitled  as  damages 
to  the  value  of  the  mineral  so  taken,  in  place,  or  the  value  in 
its  changed  and  improved  condition  as  a  chattel?"  In  other 
words,  is  the  wrong-doer  entitled  in  such  suit  to  recoup  from 
the  value  of  the  mineral,  as  a  chattel,  the  expense  of  mining 
or  producing  it?  The  mere  statement  of  the  proposition  in 
this  form  suggests  the  only  answer  that  can  be  given,  unless 
it  is  tlie  policy  of  the  law  to  make  the  way  of  the  transgressor 
easy  and  secure. 

The  relation  of  the  parties  to  each  other,  as  co-tenants  of  the 
lease,  and  tlie  fact  that  two  of  them,  after  fraudulently  dispos- 
sessing the  other,  may  have  continued  to  use  the  property  as 
it  probably  would  have  been  used  if  they  had  all  remained  in 
possession,  does  not  mitigate  the  tort,  nor  qualify  the  ordinary 
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rule  of  damages.     Co-tenants  are  bound  to  respect  the  rights 
of  each  other  quite  as  much  as  if  they  were  strangers  in  title. 

We  find  no  error  in  the  conclusions  of  the  learned  referee. 

Judgment  affirmed. 

Actions  between  Co-tenants  for  Rents:  See  Hamhy  v.  Wall,  3  Am. 
fit.  Rep.  218;  Hudson  v.  Coe,  1  Id.  288,  and  note  295. 

Tenancy  in  Common  in  Lead  Mines  —  Measctbe  of  Accountabilitt  o( 
one  tenant  in  common  who  uses  the  common  property  to  the  exclusion  of  hia 
co-tenanta:  Graham  v.  Pierce,  100  Am.  Dec.  658,  and  see  note  669. 

Trover  by  One  Tenant  in  Common  against  the  Others:  Fiquet  v.  Alii' 
■son,  86  Am.  Dec.  54,  and  note  56;  Delaney  v.  Root,  97  Id.  52;  Ripley  v.  Davis, 
90  Id.  262. 

One  of  Two  Tenants  in  Common  Who  Enters  itpon  the  Joint  Premises 
And  constructs  a  race-course  which  he  uses  exclusively,  and  cuts  and  takes 
away  wood,  is  liable,  as  bailee,  to  account  to  his  co-tenant  for  the  use  of  the 
race-course  and  for  one  half  of  the  wood:  Hayden  v.  Merrill,  8  Am.  Rep.  372. 


Teuby  V,  Mosgrove. 

[118  Pennsylvania  State,  89.] 
Usury. — If  a  Promise  to  Pay  a  Sum  in  Excess  of  Legal  Interest  is 
Dependent  upon  an  uncertain  contingency,  the  contract  is  not  usurions. 

Assumpsit  by  Truby,  as  assignee  of  D.  A.  Ralston,  to  re- 
cover moneys  paid  in  excess  of  legal  interest,  under  ?.  con- 
tract which  was  claimed  to  be  usurious;  and  the  facts  upon 
which  the  claim  was  based  were,  that  the  contract  was  mado 
pursuant  to  a  loan  of  moneys  which  the  borrower  agreed  to 
retain  for  four  months  at  least,  to  pay  seven  per  cent  interest 
as  long  as  he  retained  the  same  (six  per  cent  being  the  rate 
allowed  by  law);  and  he  was  by  the  contract  given  the  privi- 
lege of  retaining  the  moneys  loaned  until  "United  Pipe  Line 
certificates  are  worth  in  the  open  market  $1.15  per  barrel." 
If,  in  the  opinion  of  the  court,  the  contract  was  usurious, 
plaintifi"  was  entitled  to  recover;  otherwise,  judgment  was  to 
be  entered  for  the  defendant.  The  opinion  and  judgment  of 
the  trial  court  being  in  favor  of  defendant,  plaintifi"  prosecuted 
a  writ  of  error. 

M.  F.  Leason  and  J.  H.  McCain,  for  the  plaintiff"  in  error. 

James  P.  Colter,  and  E.  S.  and  H.  L.  Golden,  for  the  defend- 
ant in  error. 

Paxson,  J.  The  learned  judge  of  the  court  below  entered 
judgment  in  favor  of  the  defendants  upon  the  special  verdict. 
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In  this  there  was  no  error.  The  contract  between  Brown  and 
Ralston,  while  resembling  somewhat  a  contract  for  the  loan  of 
money,  was  not  so  in  substance.  It  was  practically  a  venture 
or  speculation  in  oil,  with  capital  to  be  furnished  by  Brown. 
If  unsuccessful, — that  is,  if  oil  never  reached  $1.15  per  bar- 
rel,— the  loss  fell  on  Brown;  if  successful.  Brown  was  to  get 
his  money  back,  with  seven  per  cent  interest.  In  other  words, 
he  risked  the  capital  with  the  chance  of  getting  one  per  cent 
above  legal  interest  as  profit.  We  do  not  see  any  taint  of 
usury  in  this.  It  is  settled  law  that  when  the  promise  to  pay 
a  sum  above  legal  interest  depends  upon  a  contingency,  and 
not  upon  the  happening  of  a  certain  event,  the  loan  is  not 
usurious.  This  was  decided  in  Philadelphia  etc.  R.  R.  Co.  v. 
Stichter,  11  Week.  Not.  325;  and  see  also  Spain  v.  Hamilton,  1 
Wall.  604;  Corcoran' s  Case,  1  Id.  604.  In  Philip  v.  Kirhpatrick^ 
Addis.  124,  the  principle  is  thus  stated:  "If  money  be  lent, 
payable  on  a  contingency  which  may  never  happen,  as  the 
arrival  of  a  ship,  more  than  legal  interest  may  be  reserved  on 
the  payment,  and  it  is  not  usury,  for  the  lender  risks  the  loss 
of  the  whole." 

Judgment  affirmed. 

Usury,  What  Transactions  are  Tainted  with,  Generally:  See  Val- 
entine V.  Conner,  100  Am.  Dec.  476,  and  note  481.  In  Clifl  v.  Barrow,  lOS 
N.  Y.  187,  the  agreement  to  pay  percentage  ou  condition  that  the  business 
realized  a  sufficient  sum  therefor  was  held  not  to  be  usurious. 
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Statute  of  Limitations  may  be  Pleaded  as  against  Title  by  War- 
rant AND  Survey  without  patent,  where  the  state  is  in  no  sense  a  party 
to  the  controversy;  and  practically,  the  title  of  the  warrantee,  or  those 
claiming  under  him,  may  be  acquired  by  a  properly  constituted  adverse 
possession  for  twenty -one  years. 

Defendant  in  Ejectment  may  SuccES3Fxn.LY  Plead  Title  Acquired  by 
adverse  possession,  fully  matured  after  warrant  and  survey,  but  before 
patent  issued  to  the  warrantee,  or  those  claiming  under  him,  whether  a- 
patent  has  been  subsequently  granted  or  not. 

Action  of  ejectment  brought  by  Moses  Scott  against  Wil- 
liam Patten,  to  recover  a  certain  tract  of  land.  Subsequently 
the  death  of  the  defendant  was  suggested,  and  Isabella  Patten 
and  others,  his  widow  and  heirs,  were  substituted.  The  plain- 
tiflf  showed  title  by  survey  to  Thomas  Scott  in  1830,  under  a- 
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warrant  issued  in  1823,  embracing  the  land  in  dispul:e;  tho 
will  of  Thomas  Scott  devising  this  land  to  his  children,  and  a 
deed  from  the  devisees  for  all  their  interests  in  the  land  thus 
devised  to  Moses  Scott;  also  a  patent  from  the  commonwealth 
to  Moses  Scott,  dated  June  5,  1884,  granted  in  pursuance  of 
the  warrant  and  survey  to  Thomas  Scott.  The  defendants 
relied  upon  the  statute  of  limitations,  and,  under  objection, 
offered  evidence  to  show  that  William  Patten,  the  defendant, 
when  the  summons  was  served,  had  been  in  the  uninter- 
rupted possession  of  the  land  in  dispute  for  more  than  twenty- 
one  years.  The  court  overruled  the  objection,  but  after  the 
plaintiff  had  begun  his  rebutting  case,  the  judge  stated  that 
upon  reflection  he  was  satisfied  that  the  title  set  up  under  the 
evidence  of  adverse  possession  was  no  defense  to  the  title 
shown  by  the  plaintiff;  and  he  charged  the  jury,  as  requested 
by  the  plaintiff,  that  the  statute  of  limitations,  set  up  by  the 
defendants  as  their  defense,  would  not  run  against  the  plain- 
tiff's title,  perfected  by  patent  acquired  from  the  common- 
wealth in  1884,  under  a  prior  warrant  and  survey,  and  their 
verdict  must  be  for  the  plaintiff.  Other  facts  appear  in  the 
opinion.  The  defendants  assigned  for  error  the  charge  of  the 
court. 

R.  W.  Irwin  and  Thomas  McK.  Hughes,  for  the  plaintiffs  in 
error. 

T.  J.  Duncan  and  John  Aiken,  for  the  defendant  in  error. 

Green,  J.  It  was  fully  conceded  on  the  trial  that  the  de- 
fendants' testimony  must  have  shown  an  adverse  possession 
of  the  premises  in  dispute  sufficient  to  confer  title  under  the 
statute  of  limitations,  if  the  patent  from  the  commonwealth 
had  not  been  obtained  by  the  plaintiff.  As  the  patent  was 
not  issued  until  June,  1884,  and  the  adverse  possession  was 
conceded  as  to  the  whole  of  the  premises  back  to  May,  1863, 
and  as  to  a  considerable  part  thereof  for  many  years  prior  to 
that  time,  it  is  apparent  that  the  title  by  adverse  possession 
had  closed  before  the  grant  of  the  patent,  if  the  statute  was  a 
good  defense  to  the  plaintiff's  claim. 

The  present  controversy  is  exclusively  between  private 
parties.  The  commonwealth  is  not  a  party  in  any  sense,  nor 
has  she  any  interest  whatever  in  the  litigation.  The  warrant 
under  which  the  plaintiff  claims,  in  connection  with  his  patent, 
was  issued  in  August,  1823,  almost  sixty  years  before  the  date 
of  the  patent.     During  that  time,  and  before  the  issue  of  the 
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patent,  the  defendants'  title  by  adverse  possession  bad  com- 
menced, had  progressed,  and  had  fully  matured.  It  cannot 
be  questioned  that  if  the  patent  had  not  been  obtained  by  the 
plaintiff,  the  defendants'  title  by  adverse  possession  would 
have  been  perfectly  good  against  the  plaintiff's  title  by  war- 
rant and  survey.  This  very  point  was  decided  in  McCoy  v. 
Trustees  of  Dickinson  College,  4  Serg.  &  R.  302,  and  the  decis- 
ion then  made  has  never  been  doubted  since.  It  is  contended, 
however,  that  because  the  patent  was  not  granted,  the  legal 
title  remained  in  the  commonwealth;  and  that  as  the  statute 
could  not  be  pleaded  against  her,  it  could  not  be  pleaded 
against  her  grantee  until  twenty-one  years  of  adverse  posses- 
sion after  its  issue.  Is  this  the  law?  The  very  question — 
that  is  to  say,  the  question  arising  upon  such  precise  facts — 
does  not  appear  to  have  been  decided  by  this  court.  The  de- 
cisions of  the  English  courts  and  of  our  federal  courts  are  not 
applicable,  because  the  peculiar  title  by  warrant  and  survey, 
as  we  have  always  recognized  and  enforced  it,  has  no  exist- 
ence within  those  jurisdictions.  The  solution  of  the  question 
must  be  worked  out  by  a  consideration  of  our  own  decisions, 
and  of  the  principles  which  underlie  them. 

Before  referring  to  the  authorities,  it  is  well  to  note  a  conse- 
quence which  is  certainly  anomalous,  and  seems  to  be  absurd, 
of  the  proposition  that  the  grant  of  the  patent  protects  the 
patentee  against  the  plea  of  the  statute.  It  is  this:  that  no 
amount  of  adverse  possession  will  create  a  title  against  a  war- 
rantee who  has  not  taken  out  a  patent,  providing  he  obtains 
one  before  bringing  suit,  while  twenty-one  years  of  such  pos- 
session will  defeat  a  patent  actually  issued.  In  other  words,  a 
warrantee,  if  he  will  only  abstain  from  taking  out  his  patent, 
may  hold  an  unassailable  title  by  virtue  of  his  warrant  and 
survey  alone,  without  taking  possession  or  doing  any  acta 
indicative  of  an  intent  to  take  possession,  and  against  one  who 
has  taken  and  held  adverse  possession,  made  improvements, 
cultivated  the  land,  and  performed  every  act  of  ownership 
possible  to  any  owner,  and  continued  in  such  possession  and 
ownership  not  only  for  twenty-one  years,  but  for  an  indefinite 
time  beyond  that  period.  If  this  be  so,  the  title  of  such  a 
warrantee  is  better  without  than  with  a  patent.  If  such  is  the 
law,  it  must  be  enforced;  or  if  such  a  result  is  the  necessary 
and  inevitable  consequence  of  the  doctrine  that  the  statute  of 
Limitations  cannot  be  set  up  against  the  commonwealth,  it 
must  be  accepted,  whether  absurd  or  not. 
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la  the  case  of  McCoy  v.  Trustees  of  Diclcinson  College,  above 
referred  to,  the  facts  were,  that  the  trustees  claimed  title  un- 
der an  application  entered  in  the  land-office  in  1769,  and  a 
survey  executed  and  returned  in  1772.  On  the  trial,  the  de- 
fendant offered  to  prove  a  title  by  adverse  possession  from 
1787  until  the  commencement  of  the  suit.  The  evidence  was 
rejected,  under  exception,  and  its  admissibility  was  the  ques- 
tion in  this  court.  On  the  argument  here,  the  same  position 
was  advanced  as  in  the  present  case,  to  wit,  that  as  no  patent 
iiad  issued,  the  title  remained  in  the  commonwealth,  and  as 
the  commonwealth  was  not  bound  by  the  statute,  those  who 
■claimed  under  her  were  not  bound. 

Mr.  Chief  Justice  Tilghman  disposes  of  that  question,  and 
discusses  the  case  in  the  following  manner:  "  The  evidence 
-offered  by  the  defendant  went  directly  to  jjrove  that  neither 
the  plaintiffs  nor  the  persons  under  whom  they  derived  title 
had  been  in  possession  for  more  than  twenty-one  years  before 
the  commencement  of  the  suit.  Why,  then,  was  it  not  legal 
•evidence?  Because,  say  the  plaintiffs,  the  land  not  having 
been  patented,  the  legal  title  remained  in  the  commonwealth, 
and  the  commonwealth  not  being  bound  by  the  act  of  limita- 
tions, neither  are  those  persons  bound  who  hold  the  land  under 
the  commonwealth.  This  is  a  question  of  very  great  impor- 
tance hitherto  undecided;  and  in  order  to  judge  of  it,  we  must 
consider  the  nature  of  a  title  by  warrant,  or  application,  and 
survey  without  patent.  In  Pennsylvania,  lands  to  a  very 
^reat  amount  are  held  by  such  titles;  and  if  they  are  ex- 
cepted from  the  operation  of  the  act  of  limitations,  no  incon- 
siderable portion  of  the  state  will  be  left  exposed  to  that 
uncertainty  which  it  was  the  object  of  the  act  to  prevent.  It 
was  the  custom  of  the  proprietaries  of  Pennsylvania  from  an- 
cient times  down  to  the  Revolution  to  contract  for  the  sale  of 
lands  in  various  modes,  and  to  deliver  possession  without 
receipt  of  the  purchase-money.  But  in  such  case  no  patent 
was  issued;  consequently  they  retained  the  legal  title.  The 
title  of  the  purchaser  was  sui  generis,  unknown  to  the  law  of 
England,  and  at  first  not  well  defined  by  our  own  law.  Until 
towards  1760  rights  of  this  kind  were  considered  as  personal 
property.  About  that  time — ^I  will  not  undertake  to  fix  the 
period — they  assumed  a  more  important  character,  and  were 
considered  as  real  estate;  and  it  is  certain  that  at  least  from 
the  year  1760  a  title  by  warrant  and  survey  has  had  all  the 
principal  attributes  of  a  legal  estate,  saving  the  rights  of  the 
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proprietaries  and  of  the  commonwealth  who  succeeded  to- 
them.  It  will  support  an  ejectment;  it  descends  as  real  es- 
tate; it  is  subject  to  the  rights  of  dower  and  tenancy  by  the 
curtesy.  It  has  been  recognized  as  real  estate  by  acts  of 
asFembly.  At  the  time  of  the  passing  of  the  act  of  limita- 
tions it  was  perfectly  understood  by  the  legislature,  and  must 
have  been  intended,  without  doubt,  to  be  comprehended  in 
that  act  in  such  manner  as  not  to  impair  the  right  of  the  com- 
monwealth. Until  the  patent  issues  the  legal  title  is  in  the 
commonwealth,  and  the  act  of  limitations  has  no  force  against, 
the  commonwealth.  Even  without  having  recourse  to  the  pre- 
eminent rights  which  exempt  the  supreme  power  of  the  nation 
from  the  operation  of  statutes  in  which  it  is  not  expressly 
named,  it  is  evident,  from  the  nature  of  the  case,  that  the  pos- 
session of  those  persons  who  hold  unpatented  lands  is  not 
adverse  to  the  commonwealth.  On  the  contrary,  the  nature 
of  the  contract  and  the  custom  of  the  country  prove  that  the 
possession  is  under  and  with  the  consent  of  the  common- 
wealth. But  as  to  all  private  persons  the  case  is  different,  and 
it  would  be  attended  with  incalculable  mischief,  if  the  undis- 
turbed possession  for  twenty-one  years  should  confer  title  and 
safety  on  the  holders  of  patented  lands,  but  be  of  no  avail 
when  there  is  no  patent.  The  words  of  the  act  of  limitations 
embrace  both  cases,  nor  is  the  least  trace  of  distinction  be- 
tween them  to  be  found  in  the  act.  As  to  the  right  of  the 
state,  it  is  the  duty  of  the  court  to  protect  it,  without  extend- 
ing their  protection  to  others  who  stand  in  different  circum- 
stances, and  who  cannot  be  protected  without  throwing  the 
country  into  confusion.  It  is  to  no  purpose  to  cite  cases  upon 
the  British  statute  of  limitations;  they  are  inapplicable  be- 
cause England  has  no  species  of  property  like  our  right  under 
warrant  and  survey."  Responding  to  the  case  of  Morris  v. 
Thomas,  5  Binn.  77,  cited  by  counsel  for  the  plaintiff,  the 
chief  justice  further  said:  "  But  if  Morris's  survey  had  been 
executed  in  the  year  1750,  soon  after  the  date  of  the  warrant, 
the  law  would  have  adjudged  him  to  be  in  possession  at  least 
from  the  return  of  survey,  and  when  once  in  possession,  his 
title  would  have  been  of  that  kind  upon  which  the  statute  of 
limitations  might  operate." 

I  have  quoted  thus  fully  from  the  foregoing  opinion,  because 
ii  would  not  be  possible  for  me  to  set  forth  with  more,  or  with 
as  much,  clearness  and  force  the  historical  and  legal  aspect  of 
the  subject  discussed  as  is  done  in  tne  very  lucid,  terse,  and 
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convincing  language  of  the  chief  justice.  His  opinion  has  not 
only  never  been  departed  from,  but  it  has  been  followed  and 
enforced  repeatedly  since  and  in  various  circumstances.  The 
decision  settles  conclusively  several  important  matters:  1. 
That  for  more  than  a  century  past  a  legal  estate  in  lands 
could  be  acquired  and  held  in  Pennsylvania  by  warrant  and 
survey  without  patent,  and  without  the  payment  of  the  pur- 
chase-money to  the  commonwealth;  2.  That  such  estate  has 
all  the  attributes  of  perfect  and  complete  legal  title  excepting 
only  the  right  of  the  commonwealth,  which  substantially  is  a 
right  to  have  its  purchase-money  paid  and  to  avoid  the  stat- 
ute of  limitations;  3.  That  while,  as  against  the  common- 
wealth the  statute  may  not  be  pleaded,  where  the  controversy 
is  between  private  persons  alone,  it  may  be  pleaded  as  against 
a  title  by  warrant  and  survey,  and  practically  the  title  of  the 
warrantee  may  be  acquired  by  a  properly  constituted  adverse 
possession  for  twenty-one  years. 

This  being  so,  and  the  interests  of  the  commonwealth 
requ'ring  only  such  protection  as  is  necessary  to  enforce  pay- 
ment of  the  purchase-money,  we  think  it  follows  that  in  any 
case  when  the  purchase-money  has  been  paid,  no  matter  by 
which  of  the  parties,  the  right  of  the  commonwealth  has  been 
secured,  and  her  interests  require  no  further  protection;  and 
where  it  has  not  been  paid,  it  can  be  enforced  as  well  against 
the  person  holding  by  adverse  possession  as  against  the  war- 
rantee. In  the  present  case  the  purchase-money  was  paid  by 
the  plaintiff,  but  not  until  after  the  defendants'  title  by  adverse 
possession  had  become  perfect  as  against  him.  The  common- 
wealth, therefore,  has  no  interest  in  the  controversy,  and  there 
is  no  occasion  to  apply  the  rule  that  as  against  her  the  statute 
■cannot  be  pleaded.  In  these  circumstances  we  see  no  reason 
why  the  plaintiff  cannot  be  held  as  trustee  of  the  title  for  the 
defendants.  It  was  his  own  laches  which  enabled  the  defend- 
ants to  acquire  his  title  by  a  good-faith  possession,  maintained 
adversely,  continuously,  and  visibly  for  more  than  twenty-one 
years.  If,  now,  he  may  defeat  that  title  by  simply  going  to  the 
land-office  and  taking  out  the  patent  on  paying  the  purchase- 
money,  he  can  take  advantage  of  his  own  wrong,  first,  in  the 
guilt  of  his  laches,  and  secondly,  in  neglecting  the  payment  of 
the  purchase-money  until  after  the  title  by  adverse  possession 
had  matured,  when  it  ought  to  have  been  paid  at  least  half  a 
century  before.  Had  it  been  then  paid  and  patent  issued, 
there  is  not  a  moment's  question  that  the  defendant's  title  by 
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adverse  possession  would  be  perfect.  Can  it  be  that  the  plain- 
tiff shall  be  in  better  condition  by  reason  of  his  laches  and  his 
negligence  of  duty  than  he  would  have  been  if  that  duty  had 
been  promptly  performed, — better  without  his  patent  than  with 
it?  We  think  not.  The  language  of  Chief  Justice  Tilghman 
on  this  very  subject  in  the  case  above  cited  is  very  apposite 
and  quite  convincing:  "  It  would  be  attended  with  incalcu- 
lable mischief  if  the  undisturbed  possession  for  twenty-one 
years  should  confer  title  and  safety  on  the  holders  of  patented 
lands,  but  be  of  no  avail  where  there  is  no  patent." 

In  the  case  of  Gonzalus  v.  Hoover,  6  Serg.  &  R.  118,  we  held 
that  "  the  title  under  the  patent  may  be  controverted  by  one 
who  claims  under  an  imperfect  title,  depending  on  a  settle- 
ment, warrant,  or  location  without  patent;  and  then  the  ques- 
tion will  be  to  whom  the  patent  ought  to  have  been  granted 
by  the  land-office.  The  law  has  never  been  held  in  the  great 
extent  laid  down  in  this  charge:  that  by  obtaining  a  patent 
and  selling  to  a  purchaser  for  a  valuable  consideration,  all 
inquiry  as  to  adverse  claims  founded  on  an  equity  arising 
previous  to  the  patent  was  precluded." 

In  Maclay  v.  Work,  5  Binn.  157,  we  said:  "  Land  to  a  vast 
amount  has  been  held  for  a  great  length  of  time  without 
patent,  and  it  would  have  ruinous  consequences,  if  it  were 
established  that  he  who  first  got  hold  of  the  patent  should 
avoid  all  titles  of  which  he  had  no  notice.  Patents  are  often 
obtained  without  much  inquiry  into  the  title.  It  has  been  the 
custom  to  suffer  their  validity  to  be  contested,  and  where  the 
litigant  parties  appear  in  a  court  of  justice,  the  question  gen- 
erally is,  not  who  has  got  the  patent,  but  who  was  entitled  to  it 
on  principles  of  law  and  equity,  at  the  time  it  was  issued."  In 
the  same  case,  Yeates,  J.,  said  (page  161) :  "  Mere  daily  experi- 
ence demonstrates  that  recoveries  may  be  had,  and  defenses 
set  up,  against  the  patentees,  their  heirs,  and  assigns,  under  an 
equitable  imperfect  title,  even  by  settlement  and  improvement. 
It  has  been  correctly  admitted  by  counsel  for  the  defendant 
that  the  true  point  of  inquiry  amongst  us  is,  who  ought  to 
have  the  patent  u'^der  all  the  merits  of  the  case,  and  not  who 
has  it  at  the  time  of  trial." 

In  Gingrich  v.  Foltz,  19  Pa.  St.  38,  57  Am.  Dec.  631 ,  we  held 
that  a  patent  is  only  prima  facie  evidence  of  title,  and  the 
patentee  is  a  trustee  for  the  right  owner.  The  recitals  in  a 
patent  are  evidence  against  one  who  relies  on  possession  alone»- 
and  shows  no  title,  or  who  claims  under  improvement  or  other 
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right  arising  subsequent  to  the  date  of  the  patent;  but  they 
are  not  evidence  against  one  holding  by  settlement,  or  other 
right  originating  prior  to  the  date  of  the  patent.  In  deliver- 
ing the  opinion,  Lewis,  J.,  said:  "And  it  has  been  repeatedly 
decided  that  it  is  not  the  law  of  Pennsylvania  that  by  obtain- 
ing a  patent,  and  selling  to  a  purchaser  for  a  valuable  con- 
sideration without  notice,  all  inquiry  as  to  adverse  claims 
founded  on  equities  arising  previous  to  the  patent  is  pre- 
cluded." 

In  Urket  v.  Coryell,  5  Watts  &  S.  60,  Kennedy,  J.,  said: 
"And  as  to  abandonment,  this  can  never  be  presumed  from 
lapse  of  time,  where  the  plaintiff,  and  those  from  whom  he  de- 
rived his  title,  claimed  and  held  the  land,  as  in  this  case,  under 
warrants  and  surveys  upon  which  the  whole  of  the  purchase- 
money  had  been  paid  to  the  commonwealth.  Nothing  short 
of  an  actual  ouster  of  the  owner  from  the  land  in  sucli  case, 
by  taking  possession  of  it,  and  continuing  to  keep  the  same 
by  exercising  acts  of  ownership  at  least  upon  it  for  twenty-one 
years  or  upwards,  will  defeat  the  owner  of  his  right  to  the 
land;  but  if  he  lies  by  for  twenty-one  years  under  such  cir- 
cumstances without  making  an  entry  upon  the  land,  or  bring- 
ing his  action  of  equivalent  [ejectment]  for  it,  he  will  be 
barred  by  the  statute  of  limitations."  According  to  this  last 
decision,  even  if  the  warrantee  has  paid  the  purchase-money, 
it  will  not  avail  him  as  against  the  title  by  adverse  possession. 
In  no  Pennsylvania  case  has  it  been  held  that  the  laches  of 
the  warrantee,  or  those  claiming  under  him,  may  be  cured  by 
the  subsequent  grant  of  a  patent  so  as  to  defeat  a  title  by  ad- 
verse possession  otherwise  good.  The  question  was  stated  in 
the  case  of  Johnston  v.  Irwin,  3  Serg.  &  R.  292,  but  its  decision 
was  expressly  withheld.  It  neither  arose  nor  was  decided  in 
Ormsby  v.  Ihmsen,  34  Pa.  St.  471.  All  the  reasoning  of  the  cases 
heretofore  cited  in  this  opinion  is  in  the  opposite  direction, 
and  logically  leads  to  the  conclusion  which  we  now  adopt: 
that  where  the  title  by  adverse  possession  has  fully  matured 
against  the  warrantee,  and  those  claiming  under  him,  it  may 
be  successfully  pleaded,  whether  a  patent  has  been  subse- 
quently granted  or  not.  We  are  therefore  of  opinion  that  the 
evidence  in  this  case  should  have  been  submitted  to  the  jury 
with  proper  instructions,  in  accordance  with  the  views  herein 
expressed. 

Judgment  reversed,  and  new  venire  awarded. 
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Title  by  "Warrant  and  Survey  ik  Pennsylvania:  See  Gingrich  v.  FoUx, 
67  Am.  Dec.  631. 

Title  in  People  is  not  Barbed  by  Adverse  Possession  short  of  forty 
years:  La  Frombois  v.  Jackson,  18  Am.  Dec.  4G3,  and  note  490. 

Although  Right  of  Government  cannot  bk  Barred  by  Tims, 
Statute  of  Limitations  will  Begin  to  Run  from  the  date  of  a  grant  of 
laud  by  the  government  in  favor  of  a  possession  adverse  to  the  grantee: 
Bmith  V.  De  la  Garza,  65  Am.  Dec.  147. 

Statute  of  Ljmitations  does  not  Run  against  United  States:  United 
States  V.  White,  37  Am.  Dec.  374. 


Forest  Oil  Company's  Appeals. 

1138  Pennsylvania  State,  138.] 

Subeogation  is  an  Equity  Called  into  Existence  for  the  Purpose  of 
enabling  a  party  secondarily  liable,  who  has  paid  the  debt,  to  reap  the 
benefit  of  any  securities  which  the  creditor  may  hold  against  the  prin- 
cipal debtor,  and  by  the  use  of  which  the  party  paying  may  thus  bo 
made  whole. 

Before  Subrogation  or  Substitution  can  be  Decreed,  Payment  to  the 
creditor  must  have  been  made.  A  tender  of  payment  accompanied  with 
a  demand  for  the  assignment  of  the  debt  is  not  sufiicient. 

Right  to  Subrogation  may  be  Denied  on  Account  of  the  Laches  of 
the  applicant.  Hence  if  a  party  otherwise  entitled  to  be  subrogated  to 
the  rights  of  a  judgment  creditor  delays  until  two  hours  before  a  sale 
under  the  judgment  is  to  take  place,  and  then  makes  his  application  for 
8ubro;;ation,  he  must  excuse  his  laches  and  make  out  a  clear  case,  to 
warrant  the  court  in  arresting  the  proceedings  and  granting  him  relief. 

Execution  Sale  will  not  be  Vacated  because  the  Purchaser  had 
Notice  of  Certain  Facts,  if  it  appears  that  they  are  the  same  facta 
upon  which  the  court  whence  the  writ  issued  refused,  prior  to  the  sale, 
to  stay  proceedings  or  to  grant  any  other  relief.  The  purchaser's  right 
to  be  regarded  as  a  purchaser  in  good  faith  is  not  impaired  by  his  knowl- 
edge of  facts  which  the  court  had  already  adjudged  to  furnish  no  objec- 
tion to  the  proposed  sale. 

Petition  for  subrogation,  and  also  to  vacate  an  execution 
Bale.  One  Nesbid  recovered  a  judgment  in  January,  1883, 
against  R.  D.  and  W.  W.  Martin,  which  was  a  lien  on  certain 
realty.  A  writ  issued  upon  the  judgment,  and  a  sale  there- 
under, was  regularly  advertised  for  August  15,  1887;  but  was 
adjourned  from  that  date  to  August  17th.  On  the  last-named 
day,  and  about  two  hours  prior  to  the  hour  fixed  for  the  sale, 
the  petitioners  herein,  claiming  to  hold  a  lease  of  the  land, 
made  by  the  judgment  debtor  subsequently  to  the  entry  of 
the  judgment,  tendered  to  the  judgment  creditor  the  amount 
of  his  judgment,  and  requested  him  to  assign  it  to  them.  Tho 
tender  was  refused.     The  petitioners  then  filed  a  petition  to 
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stay  the  sale,  and  it  was  accordingly  stayed  by  the  court  until 
August  19,  1887,  at  which  time  they  petitioned  for  an  order 
compelling  the  judgment  creditor  to  accept  tlie  amount  previ- 
ously tendered  to  him,  and  to  assign  the  judgment  to  them* 
The  subsequent  proceedings  suflSciently  appear  in  the  opinion. 
The  petitioners,  having  been  denied  all  relief,  appealed. 

T.  F.  Birch,  Albert  Sprowls,  and  W.  F.  McCook,  for  the  ap- 
pjllants. 

/.  P.  Miller,  A.  M.  Todd,  and  J.  W.  Donnan,  for  the  appel- 
lees. 

Paxson,  J.  Subrogation  is  a  right  arising  in  pure  equity 
and  benevolence.  It  is  an  equitable  result,  and  depends,  like 
other  controversies  in  equity,  on  facts  to  develop  its  necessity 
in  order  that  justice  may  be  done.  To  entitle  a  party  to 
subrogation,  his  equity  must  be  strong  and  his  case  clear.  It 
is  an  equity  called  into  existence  for  the  purpose  of  enabling 
a  party  secondarily  liable,  but  who  has  paid  the  debt,  to  reap 
the  benefit  of  any  securities  which  the  creditor  may  hold 
against  the  principal  debtor,  and  by  the  use 'of  which  tho 
party  paying  may  thus  be  made  whole:  Bispham's  Equity, 
18.  But  until  the  creditor  has  been  fully  paid,  substitution 
or  subrogation  cannot  take  place  upon  any  terms  whatever: 
Kyner  v.  Kyner,  6  Watts,  227. 

In  this  case,  it  is  not  claimed  that  Miller,  the  execution 
creditor,  has  been  paid  his  debt.  It  is  alleged,  however,  that 
there  was  a  tender,  which  is  the  equivalent  of  payment.  Wo 
•do  not  so  regard  it.  The  tender  was  not  unconditional.  It 
was  accompanied  with  a  request  or  demand  that  Miller  should 
assign  the  judgment.  The  petitioner  was  not  in  a  position  to 
make  such  a  demand.  Miller  was  under  no  obligation  to  as- 
sign his  security.  Any  demand  for  a  receipt,  discharge,  or 
assignment  of  the  debt  renders  the  tender  invalid:  Sandford 
v.  Balkley,  30  Conn.  344;  Perkins  v.  Beck,  4  Cranch  C.  C.  G8; 
Richardson  v.  Boston  Chemical  Laboratory,  9  Met.  42. 

The  petitioners  were  not  vigilant  in  asserting  their  supposed 
rights.  The  real  estate  was  advertised  to  be  sold  by  the  sheriff 
on  August  15th.  He  adjourned  the  sale  until  August  17th. 
The  alleged  tender  to  Miller  was  made  about  two  hours  before 
the  time  fixed  for  the  sale;  and  upon  its  being  refused,  tho 
parties  applied  to  the  court  to  postpone  the  sale  until  they 
could  have  time  to  prepare  a  petition  for  subrogation.  Tho 
court  gave  the  time  asked  for,  and  fixed  August  19th,  at  twelve 


586  Forest  Oil  Company's  Appeal.  [Penn. 

o'clock,  noon,  for  a  hearing,  and  directed  the  sherijBf  to  adjourr* 
the  sale  to  the  same  day  at  one  p.  m. 

When  a  court  is  asked  to  interfere  with  a  judicial  sale  two 
hours  before  it  is  to  take  place,  the  reason  why  such  applica- 
tion was  not  made  at  an  earlier  day  should  clearly  appear. 
The  only  excuse  for  the  laches  of  the  petitioners  is  the  aver- 
ment in  the  petition  that  the  sheriff's  sale  was  advertised 
"  without  notice  to  your  petitioners,  as  terre-tenants  or  other- 
wise." This  is  an  evasive  averment.  It  is  nowhere  alleged 
that  they  did  not  know  of  the  sale. 

The  application  for  subrogation  was  resisted  by  all  the  liei> 
creditors  and  the  defendant  in  the  execution.  It  is  easy  to 
understand  why  the  defendant  opposed  it.  He  was  the  owner 
of  the  farm  upon  which  the  oil  lease,  owned  by  the  petitioners, 
was  given.  His  farm  was  heavily  encumbered.  Miller's  judg- 
ment was  the  first  lien,  and  antedated  the  lease.  The  other 
judgments  were  subsequent  to  the  lease.  A  sale  upon  the 
Miller  judgment  would  discharge  the  lease  as  well  as  all  the 
other  liens,  and  thus  make  a  clear  title.  It  was  his  interest 
to  have  it  so  sold. 

What  was  the  equity  of  the  petitioners  that  would  enable 
Ibem  to  override  all  the  other  equities  in  the  case?  We  must 
judge  of  this  by  what  appears  in  the  petition.  We  have 
nowhere  else  to  look  for  it. 

The  petitioners  aver  that  they  were  the  owners  of  an  oil 
lease  upon  said  premises,  dated  February  4,  1884,  and  having 
twenty  years  to  run;  "  that  by  divers  good  and  lawful  convey- 
ances, your  petitioners  are  at  the  present  time  joint  owners  of 
said  leasehold  estate  for  oil  and  gas  purposes,  ....  bave 
expended  large  sums  of  money  in  developing  the  same,"  etc. 
No  copy  of  the  lease  was  attached  to  the  petition,  nor  was 
there  any  summary  of  its  contents.  After  the  subrogation 
had  been  refused,  and  a  petition  had  been  filed  to  set  aside 
the  sheriff's  sale,  a  copy  of  the  lease  was  filed  as  an  amend- 
ment to  the  last-named  petition;  and  from  it  we  learn  that 
the  lease  was  dated  February  4,  1884;  that  the  lessees  cove- 
nanted to  "commence  operations  for  said  mining  purposes 
within  eight  months  from  the  execution  of  this  lease  on  some 
one  of  the  farms  leased  by  second  party  in  this  township. 
And  when  oil  in  paying  quantities  is  found,  then  second  party 
agrees  to  commence  operations  within  sixty  days  on  the  next 
adjoining  farm  leased;  and  so  on  till  all  lands  in  this  town- 
ehip  are  tested  to  success  or  abandonment." 
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This  branch  of  the  case  must  be  decided  upon  the  facts  as 
they  existed  at  the  time  the  subrogation  was  refused.  The 
court  was  asked  to  interfere  at  the  last  moment  with  a  sheriff's 
sale,  and  to  make  an  order  of  subrogation  against  the  consent 
of  all  other  parties  in  interest,  with  no  facts  before  it  save  the 
imsupported  and  vague  allegations  in  the  petition.  The  court 
was  not  even  furnished  with  a  copy  of  the  lease  that  it  might 
judge  of  the  interest  or  rights  of  the  petitioners  under  it. 
There  was  not  even  an  averment  that  a  consideration  had  been 
paid  for  the  lease,  or  that  a  dollar  had  been  expended  upon 
this  particular  property.  When,  therefore,  the  court  heard  the 
application  for  subrogation  on  August  19th,  it  had  nothing  be- 
fore it  which  would  have  justified  such  an  order,  or  if  it  had, 
it  does  not  appear  in  this  record.  We  are  of  opinion  that  the 
court  below  did  not  err  in  denying  subrogation  and  in  refusing 
to  further  interfere  with  the  sheriff's  sale. 

This  brings  us  to  the  second  branch  of  the  case.  It  appears 
that  on  August  19th,  after  the  refusal  of  the  court  to  interfere^ 
the  property  was  sold  by  the  sheriff  to  James  Kuntz  for 
$10,050.  Notice  was  given  at  said  sale  by  the  attorneys  for 
the  petitioners  "that  the  sheriff  has  been  offered  and  tendered 
the  full  amount  of  the  debt,  interest,  and  costs  to  satisfy 
the  writ  or  writs,  upon  which  this  sale  is  being  made,  and 
they  [the  bidders]  therefore  purchase  the  same  at  their  peril, 
as  the  court  will  be  asked  to  set  said  sale  aside."  The  pur- 
chaser was  present  when  this  notice  was  given.  He  also 
knew,  or  is  supposed  to  know,  that  within  the  hour  the  court 
below  had  refused  subrogation,  and  declined  to  interfere  with 
the  sale,  upon  the  very  questions  embraced  in  the  notice.  An 
application  was  made  by  the  petitioner  to  set  the  sale  aside, 
substantially  upon  the  same  grounds  as  are  contained  in  the 
original  petition,  which  was  refused  by  the  court;  the  pur- 
chase-money was  paid,  the  sale  confirmed,  and  the  sheriff's 
deed  acknowledged.  We  see  no  error  in  this.  The  court 
having  properly  dismissed  the  petition  for  subrogation,  the 
sale  naturally  followed,  and  the  rights  of  the  purchaser  at- 
tached. It  is  true  he  had  notice.  But  notice  of  what?  Of 
matters  which  had  been  passed  upon  by  the  court  adversely 
to  the  petitioners.  It  cannot  be  said  that  he  was  not  a  good- 
faith  purchaser,  or  that  he  is  affected  by  the  notice.  We  see 
nothing  to  justify  us  in  interfering  with  the  discretion  of  the 
court  below  in  this  matter. 
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The  decree  is  affirmed,  and  the  appeal  is  dismissed  at  the 
costs  of  the  appellants. 


Subrogation,  Who  Entitled  to:  See  Mosier's  Appeal,  93  Am.  Dec.  783, 
and  note.  In  MaLlory  v.  Dauljer,  83  Ky.  239,  it  was  held  that  a  stranger 
who,  after  judgment  and  before  execution  was  levied,  paid  the  mortgagees  a 
certain  sum  for  release  of  their  lien,  but  who  took  no  assignment  of  the  mort- 
gage or  mortgage  notes,  was  entitled  to  be  substituted  to  the  lien  of  the 
mortgagees  only  to  tho  extent  of  the  sum  paid. 
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Will  —  Construction  —  Legacy,  whether  Vested  or  Continoent.  —  As 
a  general  rule,  where  the  time  or  other  condition  is  annexed  to  the  sub- 
stance of  the  gift,  and  not  merely  to  the  payment,  the  legacy  is  contiu- 
gent;  but  an  exception  to  the  rule  is,  that  when  interest,  whether  by 
way  of  maintenance  or  otherwise,  is  given  to  the  legatee  in  the  mean 
time,  the  legacy  will,  notwithstanding  the  gift  appears  to  be  postponed, 
vest  immediately. 

Id.  —  Vested  Interest.  —  Under  a  provision  by  a  testator  in  his  will  that 
his  executors  should  keep  the  proceeds  of  certain  land  sold  invested  at 
interest,  and  pay  over  annually  one-ninth  part  of  tho  interest  to  each  of 
his  nine  granuchildreu,  or  if  any  of  them  died  leaving  heirs,  then  to 
such  heirs,  and  at  the  full  expiration  of  twelve  years  from  tho  time  of 
his  decease,  in  like  manner  to  pay  over  tlie  principal,  but  that  "neither 
interest  or  principal  shall  be  liable  to  attachment,"  —  tho  legacies  to  his 
grandchildren  are  vested,  and  not  contingent. 

Contention  arising  out  of  the  distribution  of  the  proceeds 
of  certain  real  estate  in  the  hands  of  Thomas  Morrow,  trustee 
under  the  will  of  Thomas  Morrow,  deceased.  Charles  E.  Reed, 
as  executor  of  Mary  Reed,  his  deceased  wife,  took  this  appeal, 
assigning  that  the  court  below  erred  in  finding  that  the  testa- 
tor's legacies  to  his  grandchildren,  the  said  Mary  Reed,  de- 
ceased, being  one,  were  contingent.  The  provisions  of  the 
will  and  other  material  facts  appear  in  the  opinion. 

James  Bredin,  for  the  appellant. 

-/.  //.  Baldwin,  for  the  appellees. 

Paxson,  J.  Thomas  Morrow,  the  testator,  died  September 
11,  1874.  lie  left  one  daughter  and  nine  grandchildren,  chil- 
dren of  a  deceased  daughter.  By  his  will,  he  gave  his  execu- 
tors charge  of  his  real  estate,  and  directed  that  after  they 
should  realize  from  the  rents,  etc.,  sufficient  to  pay  his  debts, 
funeral  expenses,  and  a  legacy  of  one  thousand  dollars  to  a 
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grandchild,  and  five  hundred  dollars  to  a  great-grandchild, 
they  should  sell  a  certain  described  portion  of  his  farm.  The 
executors  were  to  be  the  sole  judges  of  the  time  when  it  should 
be  sold,  as  well  as  of  the  terms  of  sale.  The  will  then  pro- 
vides: "That  when  all  that  part  of  my  farm  lias  been  dis- 
posed of,  having  nine  (9)  grandchildren,  viz.,  Thomas  M., 
John  K.,  Harry,  and  Charles  Blair,  Fanny  Eichbaum,  Mary 
Reed,  Jane  Meanal,  Eliza  Rind,  and  Eleanor  Blair,  all  chil- 
dren of  my  deceased  daughter,  Nancy,  who  was  intermarried 
with  John  Blair,  deceased,  I  will  and  direct  that  the  net  pro- 
ceeds arising  from  the  sale  shall  be  divided  into  nine  (9) 
equal  parts,  and  that  my  said  executors,  or  the  survivors  of 
them,  shall,  for  the  period  of  twelve  years  from  the  time  of 
my  decease,  keep  said  net  proceeds  invested  at  interest,  and 
pay  over  annually  to  each  of  my  above-named  grandchildren 
one  ninth  of  the  interest  thereof  annually,  or  if  any  of  them 
have  died,  leaving  heirs,  then  pay  the  same  to  said  heirs,  and 
at  the  full  expiration  of  twelve  years  from  the  time  of  my 
decease,  shall  in  like  manner  pay  over  the  principal.  But 
neither  interest  or  principal  shall  be  liable  to  attachment." 

The  question  for  consideration  is,  whether  the  legacies  given 
to  the  grandchildren  are  vested  or  contingent.  If  vested,  the 
executor  or  administrator  of  a  deceased  grandchild  would 
take;  if  contingent,  the  heirs  of  such  deceased  grandchild 
would  be  entitled  to  the  fund.  The  court  below  held  that 
the  legacies  were  contingent,  and  distributed  the  fund  to  the 
heirs. 

It  will  be  observed  that  the  testator,  after  reciting  the  fact 
that  he  had  nine  grandchildren,  directs  that  the  net  proceeds 
arising  from  the  sale  of  the  farm  shall  be  divided  into  nine 
equal  parts,  being  one  for  each  grandchild;  that  said  proceeds 
shall  be  kept  invested  for  twelve  years  after  his  death;  that 
his  executors  shall  pay  over  annually  to  each  grandchild  the 
one-ninth  part  thereof,  or  if  any  of  them  "  have  died,  leaving 
heirs,  then  pay  the  same  to  said  heirs,"  and  after  the  expira- 
tion of  twelve  years,  to  pay  over  to  each  the  one  ninth  of  the 
principal,  etc.  In  other  words,  each  grandchild  was  to  have 
the  interest  on  one  ninth  for  twelve  years,  and  then  receive 
the  principal. 

The  general  rule  undoubtedly  is,  that  when  a  legacy  is  given 
to  a  person  to  be  paid  at  a  future  time,  it  vests  immediately. 
But  where  it  is  not  given  until  a  certain  future  time,  it  does 
not  vest  until  that  time;  and  if  the  legatee  dies  before,  it  is 
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lost:  Patterson  v.  Hawthorn,  12  Serg.  &  R.  112.  It  was  said  ia 
Letchworth^s  Appeal,  30  Pa.  St.  175,  that  the  law  always  in- 
clines to  treat  the  whole  interest  in  property  as  vested  rather 
than  contingent,  and  therefore,  in  case  of  doubt,  it  declares 
the  interest  vested.  And  in  McClure's  Appeal,  72  Id.  414,  it 
was  said  by  the  late  Justice  Williams:  "The  point  which  de- 
termines the  vesting  is  not  whether  time  is  annexed  to  the 
gift,  but  whether  it  is  annexed  to  the  substance  of  the  gift,  as 
a  condition  precedent.  Where  there  is  an  antecedent  abso- 
lute gift,  independent  of  the  direction  and  time  of  payment, 
the  legacy  is  vested;  but  where  there  is  no  substantive  gift, 
and  it  is  only  implied  from  the  direction  to  pay,  the  legacy 
is  contingent,  unless,  from  particular  circumstances,  or  the 
whole  face  of  the  will,  a  contrary  intention  is  to  be  collected." 
In  general,  where  a  legacy  is  given  for  an  object  which  fails, 
the  legacy  will  be  lapsed;  as,  where  a  sum  of  money  is  given 
to  an  infant  for  the  purpose  of  binding  him  apprentice,  and 
he  dies  before  the  proper  age.  So  where  a  legacy  is  given  to 
a  female  expressly  for  a  marriage  portion,  and  she  dies  before 
marriage,  there  is  great  reason  for  supposing  it  was  not  in- 
tended to  give  it  to  her  representatives. 

Here  we  have  legacies  given  by  a  testator  to  his  grandchil- 
dren, and  in  case  of  their  death  to  their  heirs.  It  is  true,  it 
is  not  a  direct  gift  in  terms,  but  it  is  a  substantive  gift,  not- 
withstanding. Tliey  are  to  have  the  interest  for  twelve  years, 
and  then  the  principal  is  to  be  paid  over.  The  time  for  the 
payment  of  the  principal  is  postponed,  but  it  is  sure  to  come. 
And  it  is  to  be  noted  that  there  is  not  in  this  will  the  faintest 
trace  of  an  intent,  in  case  of  the  death  of  any  of  the  grand- 
children before  the  expiration  of  the  twelve  years,  to  give  the 
shares  of  those  so  dying  to  the  survivors.  The  share  of  a 
grandchild  that  shall  "have  died"  is  to  go  to  his  "heirs."  It 
is  contended  that  the  words  "  have  died  "  refer  to  the  period 
of  distribution.  They  are,  however,  appropriate  words  to 
designate  a  death  between  the  making  of  the  will  and  the 
death  of  the  testator.  A  will  speaks  as  of  the  death  of  the 
testator.     But  we  regard  this  point  as  unimportant. 

What  did  the  testator  mean  by  the  word  "heirs,"  as  used  in 
this  connection?  1  understand  it  to  mean  that  in  case  of  the 
death  of  one  of  the  nine  enumerated  grandchildren,  the  share 
of  such  grandchild — that  is,  one  of  the  nine  equal  parts  set 
ai)art  for  his  or  her  use  —  shall  be  paid  to  such  person  or  per- 
sons as  would  bo  entitled  to  it  as  his  or  her  legal  representa- 
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tives  by  the  law  of  the  land,  —  that  is  to  Bay,  it  was  not,  in  tha 
case  of  the  death  of  one,  to  go  to  the  survivors,  but  to  be  con- 
cidered  as  vested  in  the  deceased  child.  This  was  the  con- 
struction placed  upon  the  same  words  by  this  court  in  Patterson 
v.  Hawthorn,  supra,  where  a  testator  directed  the  proceeds  of 
his  estate  to  be  divided  between  his  six  sons  and  their  heirs 
upon  the  death  of  his  wife.  The  same  principle  is  recognized 
in  the  later  cases  of  King  v.  King,  1  Watts  &  S.  205,  37  Am. 
Dec.  459,  and  McGilVs  Appeal,  61  Pa.  St.  46.  In  Mull  v.  Mull, 
SI  Id.  393,  where  the  testator  directed  a  sum  of  money  to  be 
^'equally  divided  among  all  my  children  or  their  legal  heirs," 
this  court  held  that  the  words,  "or  their  legal  heirs,"  were 
used,  not  to  individuate  grandchildren,  but  to  supply  a  legal 
succession  in  the  event  of  the  death  of  any  one,  and  meant 
simply  legal  representatives. 

The  gift  of  a  legacy  under  the  form  of  a  direction  to  pay  at 
a  future  time,  or  upon  a  future  event,  is  not  less  favorable  to 
vesting  than  a  simple  and  direct  bequest  of  a  legacy  at  a  like 
future  time  or  upon  a  like  event.  The  question  is  one  of  sub- 
stance, and  not  of  form,  and  in  all  cases  it  is  whether  the  tes- 
tator intended  it  as  a  condition  precedent  that  the  legatees 
should  survive  the  time  appointed  by  him  for  the  payment  of 
their  legacies;  and  the  answer  to  this  question  must  be  sought 
for  out  of  the  whole  will,  and  not  in  the  particular  expressions 
in  which  the  gift  is  made:  Leeming  v.  Sherratt,  2  Hare,  14. 

It  was  urged,  however,  that  the  words  in  the  will,  "but 
neither  principal  nor  interest  shall  be  liable  to  attachment," 
coupled  with  the  trust,  indicate  that  the  postponement  of  the 
gift  was  on  account  of  the  character  of  the  donees,  and  an  in- 
dication of  an  intent  that  the  legacies  should  not  vest  until 
the  expiration  of  the  twelve  years. 

There  is  some  force  in  this,  but  we  do  not  think  it  sufficient 
to  prevent  the  vesting  of  the  legacies.  It  is  at  least  doubtful, 
from  a  reading  of  the  entire  will,  whether  the  testator  had  not 
in  his  mind  the  convenience  of  his  estate  rather  than  the 
character  of  the  donees  when  he  directed  the  postponement  of 
the  payment  of  the  principal.  And  while  it  is  true,  as  a  gen- 
eral rule,  as  before  observed,  that  where  the  time  or  other  con- 
dition is  annexed  to  the  substance  of  the  gift,  and  not  merely 
to  the  payment,  the  legacy  is  contingent,  yet  it  is  equally  true 
that  a  well-recognized  exception  to  the  rule  is,  that  when  in- 
terest, whether  by  way  of  maintenance  or  otherwise,  is  given 
to  the  legatee  in  the  mean  time,  the  legacy  shall,  notwithstand- 


502  Reed's  Appeal.  [Penn, 

ing  the  gift  appears  to  be  postponed,  vest  immediately  on  the- 
death  of  the  testator.  This  circumstance  indicates  an  inten- 
tion that  the  beneficial  enjoyment  shall  begin  at  once,  and 
payment  only  of  the  principal  or  capital  be  postponed.  When 
a  legacy  is  given  by  a  direction  to  pay  when  the  legatee  at- 
tains a  certain  age,  the  direction  to  pay  may  import  either  a 
gift  at  the  specified  age,  or  a  present  gift  with  a  postponed 
p^fyment;  and  if  the  interest  is  given  in  the  mean  time,  it 
shows  that  a  present  gift  was  intended:  Provcnchere's  Appeal^ 
67  Pa.  St.  463;  hi  re  Hart's  Trusts,  3  De  Gex  &  J.  195. 

While  this  is  a  close  case,  and  not  by  any  means  free  fron> 
doubt,  we  are  of  opinion  that  the  testator  intended  to  give 
each  of  his  grandchildren  a  vested  interest  in  the  one-ninth 
share  referred  to,  and  that  distribution  must  be  made  to  the 
personal  representatives  of  such  as  are  deceased.  And  were 
it  even  more  doubtful  than  it  is,  we  would  be  constrained,  by 
the  rule  above  referred  to,  to  resolve  the  doubt  in  favor  of 
vesting. 

The  decree  is  reversed  at  the  costs  of  the  appellees,  and 
distribution  ordered  in  accordance  with  this  opinion. 


Will  —  Vested  Remainder:  Byrnes  v.  Stilioell,  57  Am.  Rep.  7G0. 

Legacy,  when  Vested:  CJiess's  Appeal,  30  Am.  Rep.  361;  Austin  v.  Bris- 
tol, 16  Id.  23;  Fairly  v.  Kline,  4  Am.  Dec.  414;  Scott  v.  Price,  7  Id.  029; 
Boone  v.  Sinkler,  1  Id.  622;  Furnesa  v.  Fox,  48  Id.  593;  Spriiill  v.  Moore,  49 
Id.  428. 

Will,  when  Devise  Vests:  Branson  v.  Hill,  1  Am.  Rep.  40;  Sinton  v. 
Boyd,  2  Id.  369;  Bentley  v.  Long,  47  Am.  Dec.  523;  Catliey  v.  Cathey,  49  Id. 
714.  In  Willett  v.  Butter,  84  Ky,  317,  it  is  said  that  when  a  will  directs  th» 
payment  of  a  legacy  at  some  future  time  after  the  decease  of  the  testator, 
or  on  the  happening  of  a  contingent  event,  and  there  is  uo  provision  for  vest- 
ing the  legacy  immediately,  then  the  future  time  fixed,  or  the  happening  of 
the  contiugency,  is  of  the  essence  of  the  gift,  and  the  legatee  takes  only  a 
contingent  interest,  unless  the  other  provisions  of  the  will  express  a  contrary 
intention,  as  by  directing  the  application  of  the  interest  or  rents  in  the  in- 
terim to  the  use  of  the  legatee.  In  Little's  Appeal,  117  Pa.  St.  14,  it  wa» 
held  that  a  legacy  was  vested  and  absolute,  notwithstanding  the  postpone- 
ment of  payment,  or  the  use  of  the  word  "heirs"  by  way  of  limitation,  and 
not  of  purchase. 

Will  —  Contingent  Legacy:  Drayton  y.  Orimke,  24  Am.  Dec.  419. 

When  Legacy  will  Vest,  notwithstanding  Failure  to  PEnrom* 
Condition:  Nunnery  v.  Carter,  78  Am.  Dec.  231,  and  note  234-236. 
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TrOST    V.    DlNGLER. 
1118  Pennsylvania  Statb,  259.1 

UnDTja  Ikfluence  Which  will  Avoid  a  Will  must  be  Such  as  to  avoid 
the  free  agency  of  the  testator  at  the  time  and  in  the  very  act  of  making 
the  testament.  Solicitations,  however  importunate,  cannot  of  themselves 
constitute  undue  influence. 

Will  of  Testator  of  Unquestioned  Testamentary  Capacity  cannot 
BB  Destroyed  by  proof  that  the  beneficiaries  subjected  him  to  persist- 
ent and  irritating  importunities,  if  it  appears  that  such  will  was  drawn 
up  from  his  dictation,  in  the  absence  of  such  beneficiaries,  and  executed 
by  him  in  due  form,  in  the  presence  only  of  the  scrivener  and  witnesses 
selected  by  the  testator. 

Issue  framed  on  behalf  of  Catharine  Dingier  and  other  heirs 
of  Gottlieb  Weiss,  deceased,  and  against  Henry  and  Marga- 
retta  Trost,  to  ascertain  whether  a  will  made  by  Weiss  was 
the  oflfspring  either  of  undue  influence  or  of  fraud  and  false 
representations.  After  hearing  evidence,  the  substance  of 
which  appears  in  the  opinion,  the  jury  found  against  the  will, 
and  in  favor  of  the  contestants,  and  thereupon  Trost  and  wife 
prosecuted  a  writ  of  error. 

W.  B.  Rogers  and  T.  H.  Davis,  for  the  plaintiflFs  in  error. 

A.  B.  Hay,  for  the  defendants  in  error. 

Gordon,  J.  When  Gottlieb  Weiss  made  his  will,  his  sound- 
ness of  mind  and  testamentary  capacity  were  undoubted. 
Whilst  his  body  was  partially  paralyzed,  so  that  he  was  not 
able  to  help  himself,  mentally  he  appears  to  have  been  as  ac- 
tive, determined,  and  vigorous  as  any  of  those  by  whom  he 
•was  surrounded.  The  circumstances  under  which  that  will 
was  drawn  and  signed  were  as  favorable  and  as  free  from  ex- 
traneous influence  as  could  well  be.  It  was  drawn  up  on  his 
own  dictation  by  Alderman  B.  A.  Hartman,  and  in  the  ab- 
sence of  the  proponents;  it  was  regularly  signed,  and  delivered 
to  the  executor.  Here,  then,  is  a  man  of  undoubted  mental 
capacity,  having  a  full  knowledge  of  every  dollar's  worth  of 
property  he  has  in  the  world,  and  of  all  obligations  resting 
upon  him,  in  the  presence  of  his  scrivener  and  the  witnesses 
selected  by  himself,  and  in  the  presence  of  no  one  else,  dispos- 
ing of  his  worldly  estate  according  to  the  dictates  of  his  own 
untramraeled  will;  and  yet  a  jury  has  been  allowed  to  treat 
this  last  solemn  expression  of  the  testator,  so  formally,  delib- 
erately, and  carefully  made,  ^s  though  it  were  the  work  of  a 
driveling  imbecile,  and  thus,  in  effect,  to  take  his  property 
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from  his  own  donees,  and  pass  it  over  to  those  for  whom  he 
certainly  never  intended  it.  The  prima  fades  are  all  against 
a  conclusion  of  this  kind;  hence  it  becomes  our  business  to 
inquire  what  were  the  circumstances  and  processes  of  reason- 
ing which  led  to  such  a  result. 

The  contestants  urge  that  he  left  his  property  to  strangers, 
to  the  exclusion  of  those  of  his  own  blood.  This,  however,  of 
itself  amounts  to  nothing,  for  no  one  will  contend  that  a  man 
may  not  lawfully  disinherit  even  his  own  children,  much  more 
those  not  so  nearly  related  to  him.  Had  Weiss  been  of  weak 
mind  or  memory,  the  circumstance  here  mentioned  might  be 
worthy  of  consideration;  but  as  he  was  neither,  it  cannot  be 
legitimately  considered.  Moreover,  he  had,  and  repeatedly 
gave,  his  reasons  for  the  exclusion  of  his  relatives.  Before  the 
will  was  drawn,  one  of  the  first  questions  asked  of  him  by 
Alderman  Hartman  was  whether  he  had  "any  relations, — 
brothers  or  sisters."  His  reply  was,  that  he  had  sisters,  "but 
they  didn't  care  for  him  and  he  didn't  care  for  them,  and  he 
wouldn't  give  them  anything  at  all."  It  is  thus  obvious  that 
whatever  else  he  may  have  intended,  he  did  not  intend  that 
his  relations  should  have  any  of  his  property.  If,  then,  these 
were  not  to  enjoy  his  accumulations,  clearly  natural  aflfection 
for  his  own  blood  is  out  of  the  question,  and  the  proponent's 
case  is  relieved  of  this  argument  against  it.  The  next  of  kin 
being  thus  passed  over,  and,  under  the  circumstances,  not  to 
be  considered,  what  was  there  in  the  nature  of  things  to  pre- 
vent his  preference  for  Trost  and  wife?  They  were  persons 
with  whom  he  preferred  to  live;  Trost  was  a  fellow-soldier  for 
whom  he  professed  great  affection,  and  together  they  had 
nursed  him  as  well  as  they  knew  how,  and  that,  for  him  at 
least,  Weiss  should  have  some  kindly  regard  was  certainly  not 
unnatural. 

But  it  is  alleged  that  over  the  testator  the  proponents  exer- 
cised an  undue  influence,  and  that  through  that  influence  they 
procured  the  legacies  in  controversy.  Undoubtedly,  undue  in- 
fluence may  so  operate  as  to  destroy  a  will,  for  in  such  case 
the  testator  is  not  a  free  agent;  he  becomes  the  mere  imple- 
ment of  another's  craft,  and  his  testament  that  of  the  supe- 
rior will.  But  influence  short  of  this  is  not  what  is  technically 
known  as  "undue  influence."  This  term  has  been  carefully  de- 
fined and  its  effect  considered  in  many  of  our  own  cases,  among 
others,  Thompson  v.  Kyner,  65  Pa.  St.  368;  Eckert  v.  Flowry, 
43  Id.  46;  McMahon  v.  Ryon,  20  Id.  329;  and  Tawney  v.  Long^ 
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76  Id.  106.  According  to  these  cases,  undue  influence  may  be 
-exercised  either  through  threats  or  fraud;  but  however  used 
it  must,  in  order  to  avoid  a  will,  destroy  the  free  agency  of  the 
testator  at  the  time  and  in  the  very  act  of  making  the  testa- 
ment. Solicitations,  however  importunate,  cannot  of  them- 
selves constitute  undue  influence;  for  though  these  may  have 
a  constraining  effect,  they  do  not  destroy  the  testator's  power 
to  freely  dispose  of  his  estate. 

Applying  the  rule  here  stated  to  the  case  in  hand,  and  it 
seems  almost  ludicrous  to  allege  that  Trost  and  his  wife  exer- 
cised over  Weiss  such  an  influence  as  to  absolutely  destroy 
his  free  agency.  Every  fact  and  circumstance  of  the  case  for- 
bid a  conclusion  such  as  this.  At  the  time  of  the  making  of 
the  will  he  was  certainly  under  no  constraint,  unless  it  was 
through  the  influence  of  some  previous  threat  or  fear  made  or 
produced  by  the  proponents;  but  of  this  there  is  not  one  word 
of  evidence.  Weiss  was  a  soldier;  his  intellectual  powers 
were  vigorous;  his  neighbors  and  the  members  of  the  societies 
to  which  he  belonged  had  free  access  to  him;  he  had  an  abun- 
dance of  money,  and  used  it  as  he  pleased;  Trost  and  his 
wife  were  his  tenants  and  servants,  whom  he  could  have  dis- 
missed or  abandoned  when  he  pleased;  and  to  say  that  these 
persons,  who  were  intellectually  and  pecuniarily  his  inferiors 
and  dependents,  should  be  able  so  to  constrain  his  will  as  to  de- 
prive him  of  his  free  agency,  seems  scarcely  less  than  absurd. 

Much  stress  has  been  laid  on  the  declarations  of  Weiss  as 
supporting  the  contention  of  the  contestants,  but  an  examina- 
tion proves  that  they  really  amount  to  very  little.  Of  these 
declarations  I  select  an  example  from  the  testimony  of  Emil 
Henck,  who,  from  the  manner  in  which  he  testifies,  may  be 
trusted  to  make  out  the  best  case  possible  for  the  contestants. 
He  says:  "By  his  own  free  will  he  stated  to  me  to  take  him 
back  to  the  home  again;  that  he  could  n't  stand  such  a  hechs 
[hag]  and  snake  in  the  house;  that  she  bothered  him  day  and 
night  to  make  a  will  and  sign  everything  over  to  her.  This 
has  occurred  frequently,  and  a  very  particular  time  was  on 
B'riday  before  the  will  was  made.  I  was  standing  there  and 
he  called  me;  he  was  at  the  window  and  wanted  me.  I  went 
across  the  street,  and  he  says  through  the  window, — I  was 
r)atside,  —  'Henck,  for  God's  sake,  take  me  to  the  home.  I 
t»ii't  stand  it  here  any  longer,  because  I  get  bothered  till  I  do 
-iign  it.'  This  was  on  Friday  before  the  will  was  made;  the 
dates  I  don't  know." 
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Obviously  this  was  nothing  but  a  bit  of  petulant  scold- 
ing which  amounted  to  very  little.  Admitting,  however^ 
that  what  he  said  was  strictly  true,  it  reveals  neither  force, 
fraud,  nor  undue  constraint;  but  simply  a  persistent  and  irri- 
tating solicitation  which  he  could  at  any  time  have  avoided- 
by  discharging  these  people.  In  the  case  of  Tawney  v.  Long, 
supra,  the  testator  had  complained  of  similar  solicitations; 
nevertheless  we  held  that  they  did  not  avai'  to  destroy  his 
will,  and  that  "even  importunate  persuasion,  I'^^m  which  a 
delicate  mind  would  shrink,  wiU  not  invalidate  a  dvivrise."  On 
the  other  hand,  some  two  day3  after  the  execution  of  the 
will,  we  have  the  following  as  extracted  from  the  evidence  of 
Peter  Segur:  "Well,  after  I  sat  down  and  he  called  Mrs. 
Trost;  'Maggie,'  says  he,  'go  and  get  me  my  pocket-book, 
under  my  pillow  there,  and  get  us  some  paper';  and  she  went 
and  bought  five  cents'  worth  of  paper;  and  so,  when  she  was 
gone,  he  says,  '  Why,  Segur,  they  want  to  make  me  crazy.^ 
Says  I,  '  Who  is  going  to  make  you  crazy?'  He  says,  'This 
Henck;  there  were  two  doctors  here  to  examine  me.'  Says  I, 
'I  don't  see  nothing  crazy  about  you.'  Says  he,  'Yes,  my 
lodge  brothers  want  to  make  me  crazy.'  '  Oh,'  says  I,  '  they 
want  just  the  money  they  will  get  off  you;  you  ought  to  give 
them  that  money  back  what  they  gave  you  to  help  you  along.' 
He  says,  'I  paid  in  eight  years,  and  I  don't  belong  to  the  lodge 
two  years  no  more;  I  have  nothing  to  do  with  it.'  And  then- 
he  turned  round  and  says,  '  Segur,  what  would  you  do?  I  have^ 
sisters,  —  one  sister  here,  and  one  in  the  state  of  New  York, 
I  don't  know  where,  —  and  neither  one  come  here  and  ask 
me,  Gottlieb,  you  want  a  drink  of  water?  or.  How  you  getting 
along?  or,  Do  you  get  anything  to  eat?  or,  in  fact,  do  anything 
for  you,  and  these  people  do  all  for  me  what  they  can,  and 
see  I  get  to  eat  and  drink.  What  would  you  do  if  you  were 
going  to  make  your  will  out?'  Says  I,  '  Leave  it  to  them.' 
And  he  says,  '  I  have  done  bo;  they  shall  have  all  what  I  own 
after  I  am  dead.'  " 

Here  is  another  piece  of  scolding,  but  this  time  it  falls 
upon  Henck,  the  witness  first  above  named,  and  upon  the 
brethren  of  his  lodge;  their  solicitations  are  now  setting  hiro 
crazy.  We  have  now  a  commendation  of  the  Trosts,  and  the 
statement  tbat  he  had  left  to  them  his  entire  property  in 
preference  to  his  next  of  kin;  and  clearly,  if  he  had  ever  felt 
any  ill  will  towards  Mrs.  Trost,  it  has  now  evaporated,  and 
Henck  is  the  one  who  has  in  turn  to  bear  the  smiting  of  th&^ 
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fod  of  his  mouth.  But  beyond  these  declarations,  which,  as 
we  have  seen,  balance  each  other,  and  which  are  in  any  event 
of  little  consequence,  there  is  no  evidence  that  these  propo- 
nents did  not  do  their  duty  to  the  testator  fairly  and  well,  or 
that  they  adopted  any  improper  or  unlawful  means  to  induce 
the  devise  in  their  favor. 
The  judgment  is  reversed. 


Unditb  Influence  Which  will  Avoid  Will  ia  such  as  destroys  the  free 
agency  of  the  testator  at  the  time  and  in  the  act  of  making  the  will,  and 
•which  he  ia  too  weak  to  resist:  Baldwin  v.  Parker,  96  Am.  Dec.  697,  and 
note  citing  other  cases.  To  the  same  effect  are  McCulloch  v.  Campbell,  49 
Ark.  367;  Ckiy  v.  Oilliman,  92  Mo.  250;  Hartman  v.  Strickler,  82  Va.  225. 


Briggs  v.  Holmes. 

[118  Pennsylvania  State,  283.] 
Payment  —  Cashier's  Check.  —  In  absence  of  any  agreement,  express  or 
implied,  presumption  is  that  the  giving  of  a  third  person's  check  is  con- 
ditional payment  only  of  the  debt  for  which  it  is  received,  but  this  pre- 
sumption may  be  rebutted  by  circumstances  tending  to  show  the  contrary. 
And  where  there  is  evidence  of  a  course  of  dealing  between  the  parties, 
in  which  checks  of  the  kind  given  were  uniformly  recognized  as  cash, 
the  question  of  payment  should  bo  submitted  to  the  jury. 

Action  in  the  court  below  by  Holmes  and  Company  against 
Briggs  and  Drum  to  recover  on  a  draft.  The  facts  appear  in 
the  opinion.  The  verdict  was  for  the  plaintiffs,  and  the  de- 
fendants assigned  error. 

/.  McF.  Carpenter,  for  the  plaintiffs  in  error. 

John  Dalzell,  for  the  defendants  in  error. 

Sterrett,  J.  Briggs  and  Drum,  plaintiffs  in  error,  sold  live 
stock  on  commission  for  Alexander  and  Company,  who,  through 
N.  Holmes  and  Sons,  drew  on  them  for  two  thousand  seven 
hundred  dollars,  proceeds  of  sale.  In  this  suit  on  the  draft, 
the  defense  of  Briggs  and  Drum  was  payment,  on  presentation, 
by  cashier's  check  of  the  Penn  Bank  to  the  order  of  N.  Holmes 
and  Sons,  plaintiffs  below.  The  latter  admitted  the  check 
was  received  by  them,  but  not  as  absolute  payment.  The 
question  therefore  was,  whether  the  cashier's  check  was  re- 
ceived as  absolute  or  only  as  conditional  payment,  and  whether, 
under  the  evidence,  that  was  properly  a  question  of  law  for 
•the  court  or  one  of  fact  for  the  jury. 
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It  is  conceded  by  plaintiffs  in  error  that  the  giving  of  a 
third  person's  check,  without  more,  is  not  necessarily  payment 
of  the  debt  for  which  it  is  received,  and  in  the  absence  of  any 
agreement,  express  or  implied,  the  presumption  is,  that  it  is 
only  conditional  payment,  but  that  presumption  may  be  re- 
butted by  circumstances  tending  to  show  the  contrary.  They 
contend  the  evidence  in  this  case  shows  a  course  of  dealing 
between  defendants  in  error  and  themselves,  in  which  Penn 
Bank  cashier's  checks  were  recognized  as  cash  in  payment  of 
drafts;  and  if  the  question  had  been  submitted  to  the  jury, 
they  would  have  been  warranted  in  finding  the  payment  in 
controversy  was  absolute,  and  not  conditional.  In  support  of 
this  position,  they  refer  to  the  evidence  of  J.  G.  Holmes,  who 
testified  in  substance  that  the  draft  in  suit  was  received  and 
lifted,  May  24,  1884,  by  cashier's  check;  that  his  firm  had 
been  collecting  drafts  on  Briggs  and  Drum  for  several  years, 
and  payment  had  always  been  made  in  same  manner.  Also, 
to  the  evidence  of  W.  H.  Drum,  to  the  effect  that  he  had  been 
previously  instructed  by  N.  Holmes  and  Sons  to  pay  drafts 
with  cashier's  checks;  that  the  checks  of  Briggs  and  Drum 
would  not  be  acceptable,  etc.  On  cross-examination,  same 
witness,  referring  to  a  conversation  had  at  N.  Holmes  and  Sons' 
bank,  says:  "  I  was  told  that  they  would  not  accept  our  check 
for  the  payment  of  drafts,  and  that  they  would  accept  the 
cashier's  check  of  the  Penn  Bank."  It  is  further  contended 
that  the  conduct  of  N.  Holmes  and  Sons  in  not  notifying 
Briggs  and  Drum  of  the  non-payment  of  the  check,  and  not 
making  any  demand  on  them  for  six  months  after  the  bank 
failed,  is  corroborative  of  the  alleged  understanding  that 
cashier's  checks  would  be  received  as  cash  in  payment  of 
drafts. 

Without  further  reference  to  the  evidence,  we  are  satisfied 
the  question  of  fact,  upon  which  the  defense  hinged,  was 
fairly  raised,  and  should  have  been  submitted  to  the  jury 
under  proper  instructions.  In  the  facts  which  the  evidence 
tended  to  prove,  this  case  is  distinguishable  from  Canonshurg 
Iron  Co.  V.  Union  National  Bank,  18  Pittsb.  L.  J.  93,  in  this, 
that  in  that  case  the  only  and  undisputed  fact  upon  which  the 
case  turned  was  that  the  bank,  as  holder  of  the  note,  received 
from  the  maker  a  cashier's  check  to  its  own  order  for  the 
amount,  and  simultaneously  tlierewith  delivered  the  note. 
There  was  no  admission,  in  the  case  stated,  of  a  previaus 
course  of  dealing  or  understanding  between  the  parties  thai 
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cashier's  checks  should  be  received  as  cash.  In  this  case  we 
think  there  is  some  evidence  on  these  subjects  that  is  proper 
for  the  consideration  of  the  jury. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Acceptance  of  Check  from  Drawee  of  Bill  for  Amount  theekof  as 
Payment:  See  Strong  v.  King,  85  Am.  Dec.  336;  Whitney  v.  Esson,  96IcL  762. 
Generally  baak  checks  are  not  to  be  deemed  payment  unless  themselves  paid: 
Pritcliard  v.  SmUh,  77  Ga.  463. 

Check  of  Third  Person,  Given  and  Accepted  in  Payment  or  a  De- 
mand, and  by  both  parties  supposed  to  be  good,  but  proving  worthless,  is  not 
payment:  Fleig  v.  Sket,  54  Am.  Rep.  800;  and  see  Kotmea  v.  District  of  Co- 
lumbia, 54  Id.  278. 

Payment,  Certified  Check  when  Deemed  to  be:  Lineweaver  v.  SlagU, 
64  Am.  Rep.  775,  and  note  781.  It  is  a  question  for  the  jury  whether  a  cer- 
tiHed  check  taken  in  payment  of  a  note  or  draft  is  an  absolute  or  only  con- 
ditional discharge  of  the  debt:  Andrews  v.  German  NaZ.  Bank,  24  Id.  300. 


Commonwealth  v.  Moorehead. 

[118  Pennsylvania  State,  344.1 

Dedication  of  Street  or  Alley  to  Public  Use  is  not  Perfect  unless  It 
IS  Accepted  by  the  municipal  authorities.  # 

Dedication  of  Street  and  its  Acceptance  by  the  Municipal  Authori- 
ties MAY  BE  Inferred  from  its  use  by  the  public  for  a  long  period,  and 
its  being  represented  as  a  street  on  the  original  town  plat,  although  no 
work  has  ever  beeu  done  upon  it  by  the  municipality. 

No  Title  can  be  Acquired  in  the  Public  Streets  or  Highways  by  Ad- 
verse Possession.  Public  rights  are  not  destroyed  by  long-continued 
encroachments  or  permissive  trespasses. 

Indictment  for  maintaining  a  nuisance.  Judgment  for  de- 
fendant. 

R.  A.  Kennedy,  for  the  plaintiff  in  error. 

James  Bredin  and  James  F.  Brittain,  for  the  defendant  in 
error. 

Paxson,  J.  The  defendant  was  indicted  in  the  court  below 
for  maintaining  a  common  nuisance.  The  jury  rendered  a 
verdict  of  guilty,  accompanied  with  a  finding  of  facts  in  the 
nature  of  a  special  verdict,  upon  which  the  court  below  subse- 
quently entered  a  judgment  for  the  defendant  non  obstante 
veredicto. 

The  nuisance  complained  of  consisted  of  the  erection  of  a 
large  wooden  building  partly  on  and  upon  a  public  street  in 
the  borough  of  Tarentum. 
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The  special  verdict  suflSciently  finds  that  the  street  referred 
to  was  a  public  street.  It  was  laid  out  and  dedicated  to  pub- 
lic use  by  the  owners  of  the  land  who  laid  out  the  town,  and 
was  placed  upon  the  plan  thereof.  The  said  plan  was  recorded 
in  the  recorder's  office  of  Allegheny  County.  It  was  adopted 
by  the  owners  on  October  11,  1832,  and  was  recorded  in 
March,  1833.  From  that  time  to  the  present  the  street  has 
been  used  by  the  public,  excepting  that  portion  occupied  by 
the  house  since  its  erection.  The  further  finding  that  "  the 
township  or  borough  authorities  of  Tarentum  have  never 
formally  adopted  said  street  or  treated  it  as  a  public  street  by 
working  upon  it  or  taking  charge  thereof,"  does  not  deprive  it 
of  its  character  as  a  public  street. 

It  is  true,  as  was  said  in  Beatty's  Alley,  104  Pa.  St. 
622,  that  the  dedication  of  a  private  alley  to  public  use 
by  the  owners  of  the  land  will  not  make  it  a  public  alley 
unless  it  is  accepted  as  such  by  the  municipal  authorities. 
This  is  because  the  owners  of  land  in  a  township  or  borough 
cannot,  for  their  own  convenience,  compel  the  municipality  to 
accept  a  street  or  alley  which  is  not  demanded  by  the  public. 
But  the  street  in  question  is  a  part  of  the  original  plat  or  plan 
of  the  town,  is  fts  old  as  the  town  itself,  and  has  been  used  by 
the  public  for  over  fifty  years.  This  is  evidence  of  its  accept- 
ance by  the  borough,  and  the  fact  that  no  work  has  been  done 
upon  it  by  the  borough  has  but  little  significance.  It  may  not 
have  needed  repairs,  and  if  it  had,  the  authorities  may  have 
neglected  their  duty.  When  a  street  has  been  dedicated  to 
public  use  by  the  owners,  and  used  by  the  public,  it  requires 
a  much  less  time  to  presume  an  acceptance  by  the  public  than 
where  there  has  been  a  mere  user  without  such  dedication. 

So  far  we  are  in  accord  with  the  learned  judge  of  the  court 
below.  But  we  cannot  agree  to  his  conclusion  that  the  public 
have  lost  their  right  to  the  use  of  this  road  by  non-user  or 
abandonment.  Upon  this  point  we  have  the  finding  of  the 
jury  that  "  prior  to  the  building  of  said  house  the  said  street 
was  habitually  traveled  by  the  public  as  they  wished  to,  and 
that  since  the  building  of  the  house  the  part  of  the  street  not 
occupied  by  the  house  has  been  continuously  used  by  the  pub- 
lic in  traveling  on  foot  and  by  vehicles,  until  within  about  one 
year  last  past,  since  which  time  it  has  been  obstructed  for 
vehicles." 

This  in  terms  negatives  the  abandonment  of  the  street.  It 
was   used  as  a  public  highway  prior  to  the  erection  of  the 
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house;  so  much  of  the  street  as  was  left  has  been  used  ever 
eince.  The  portion  occupied  by  the  house  has  not  been  used, 
because  it  could  not  be.  It  was  obstructed.  The  defendant 
was  occupying  it  adversely,  and  if  adverse  possession  for 
twenty-one  years  of  a  public  highwiiy  would  bar  the  public, 
she  would  have  acquired  the  right.  But  such  is  not  the  law 
of  this  state.  No  title  can  be  acquired  against  the  public  by 
user  alone,  nor  lost  to  the  public  by  non-user:  Commoniuealth 
V.  McDonald,  16  Serg.  &  R.  389;  Commonwealth  v.  Rush,  14 
Pa.  St.  186;  Penny  Pot  Landing  v.  City  of  Philadelphia,  16 
Id.  79;  County  of  Susquehanna  v.  Deans,  33  Id.  131.  It  is 
settled  law  that  public  rights  are  not  destroyed  by  long-con- 
tinued encroachments  or  permissive  trespasses:  Kittaning  v. 
Brown,  41  Id.  269.  The  public  is  not  deprived  of  its  rights 
by  encroachment.  Buildings  erected  on  public  grounds  or  ou 
highways  acquire  no  right  on  account  of  time  or  expenditures: 
Commonwealth  v.  Alburger,  1  Whart.  486;  Rung  v.  Shoneberger, 
2  Watts,  22;  Commonwealth  v.  Bowman,  3  Pa.  St.  202;  Wart- 
man  v.  City  of  Philadelphia,  33  Id.  .202;  Philadelphia  v. 
Railroad  Co.,  58  Id.  253.  A  street  can  no  more  be  ob- 
etructed  partially  than  closed  altogether:  Kopf  v.  Utter,  101 
Id.  27.  Authorities  might  be  multiplied  indefinitely  were 
it  necessary. 

The  judgment  is  reversed,  and  judgment  for  the  common- 
wealth upon  the  verdict;  and  record  remitted  to  the  court 
below,  with  directions  to  proceed  to  sentence  according  to  law. 


Dedication  of  Street  or  Way,  whether  Acceptance  Necessary,  and 
inference  of  acceptance  from  user:  See  Ti-ustees  etc.  v.  Mayor  etc.,  97  Am. 
Dec.  696,  and  note.  In  Price  v.  Breckenridrje,  92  Mo.  378,  it  is  held  that  an 
offer  or  attempt  to  dedicate  land  for  public  use,  followed  by  adverse  uso 
ander  a  claim  of  right,  will  dispense  with  a  formal  acceptance. 


Price  v.  Grantz. 

1118  Pennsylvania  State,  402.J 
OOHHON  NtriSANCE. — INJURY  TO  A  SiNGLE   PERSON   FROM  LeAD-POISONINO, 

because  of  a  peculiar  and  exceptional  susceptibility  to  such  influence, 
when  the  trace  of  arsenic  or  lead  is  so  slight  as  not  to  affect  other  per- 
sons in  any  degree,  is  not  sufficient  to  make  the  lead-works  a  common 
or  public  nuisance. 
Evidence. — Jury  may  Infer  that  Injuries  Received  by  a  Person 
FROM  AN  Alleged  Nuisance  was  due  to  his  especial  susceptibility,  from 
testimony  showing  that  a  largo  number  of  otlier  persons  were  exposed  to 
the  same  influences,  a'ld  were  not  affected  by  it  to  any  appreciable  extent. 


C02  Pkice  v.   Grantz.  [Penn. 

JURT    SHOCLD     BE    iNSTRrCTED     IN     ACTION     TO    RECOVER    FOR    A    COArMOl* 

Nuisance,  prosecuted  by  a  private  person,  that,  to  entitle  the  plaintiff  to 
recover,  he  must  show  that  the  defendants,  in  maintaining  the  alleged 
nuisance,  were  guilty  of  maintaining  a  common  nuisance,  which  waa- 
inconvenient  and  troublesome  to  the  whole  neighboring  commxinity  in 
general,  and  that  from  the  same  the  plaintiff  suffered  a  special  or  peculiar 
injury. 
Business  will  not  be  Enjoined  as  a  Nuisance  unless  It  Inflicts  on 
THE  Complainant  a  Real  and  Substantial  Injury.  All  persons  are 
entitled  to  a  reasonable  enjoyment  of  their  property,  and  mere  trifling 
annoyances  or  injuries  necessarily  incident  thereto  will  not  move  a  chan- 
cellor to  restrain  their  operations.  A  rare  and  trifling  injury  necessarily 
resulting  from  a  lawful  business  will  not  sustain  an  action  at  law. 

Action  on  the  case  for  maintaining  a  nuisance.  The  busi- 
ness the  maintenance  of  which  was  claimed  to  be  a  common 
nuisance,  was  the  carrying  on  of  a  shot-tower  and  lead-works. 
The  evidence  on  behalf  of  the  plaintiff  tended  to  show  that  all 
his  family,  but  more  especially  his  wife,  suffered  from  lead- 
poisoning.  The  defendants  proved  that  their  business  was- 
carried  on  in  the  manner  employed  by  similar  manufactories- 
in  densely  populated  portions  of  large  cities;  that  the  neigh- 
bors, other  than  the  plaintiff's  family,  observed  no  offensive 
vapors;  and  that  physicians  practicing  in  that  neighborhood 
heard  of  no  case  of  lead-poisoning,  other  than  that  of  the  de- 
fendant's wife,  and  that  some  people  were  more  susceptible  to 
the  effects  of  lead  than  others.  The  tenth  instruction  asked 
by  the  defendants  was,  that  "the  effect  of  a  peculiar  and  very 
exceptional  idiosyncrasy  or  susceptibility  on  the  part  of  a 
person,  by  which  he  or  she  may  be  affected  by  a  slight  trace 
of  arsenic  or  lead  which  would  not  in  any  degree  affect  other 
persons,  would  not  be  such  an  injury  as  would  of  itself  con- 
demn the  source  of  such  effect  as  a  nuisance."  This  instruc- 
tion was  refused  on  the  ground  that  it  embraced  an  abstract 
proposition  not  involved  in  nor  applicable  to  the  evidence. 
The  action  of  the  court  on  other  instructions,  so  far  as  neces- 
Bary  to  an  understanding  of  the  decision  of  the  appellate 
court,  is  stated  in  its  opinion.  Verdict  and  judgment  for 
plaintiff. 

W.  D.  Moore,  John  Barton,  and  F.  C.  McGirr,  for  the  defend- 
ant in  error. 

William  S.  Pier  and  D.  T.  Watson,  for  the  plaintiff  in  error. 

Paxson,  J.  The  learned  court  below  declined  to  affirm  the 
defendants'  tenth  point,  for  the  reason  that  it  was  only  a  naked 
proposition,  unconnected  with  the  facts  of  the  case. 
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I  assume  the  learned  judge  would  not  have  denied  the 
point,  had  he  considered  that  there  was  evidence  from  which 
the  jury  might  have  found  the  facts  of  which  it  is  predicated. 
An  injury  to  a  single  individual  from  lead-poisoning,  because 
of  a  peculiar  and  exceptional  susceptibility  of  such  person  ta 
8uch  influence,  when  the  trace  of  arsenic  or  lead  was  so  slight 
as  not  in  any  degree  to  affect  other  persons,  would  not  be  suf- 
ficient to  make  the  lead-works  a  common  or  public  nuisance. 
So  plain  a  proposition  does  not  need  elaboration. 

We  turn  then  to  the  question  whether  the  court  was  correct 
in  assuming  that  the  point  was  a  mere  abstract  proposition, 
unconnected  with  the  facts  of  the  case.  Here  we  think  the 
learned  judge  inadvertently  fell  into  error.  It  is  true  there  is 
no  direct  testimony  as  to  the  alleged  peculiarity  and  suscepti- 
bility of  the  wife  of  the  plaintiff  below  to  the  influence  of  lead 
and  arsenic,  and  it  was  doubtless  this  circumstance  which,  in 
the  hurry  of  the  trial,  misled  the  court  below.  The  fact  was 
overlooked  that  there  was  testimony  from  which  the  jury 
might  have  drawn  such  an  inference.  Thus,  if  we  have  the 
proof  that  one  person  has  sustained  injury  from  the  fumes 
thrown  out  by  the  lead-works,  while  one  hundred  other  per- 
sons equally  exposed  to  its  influence  are  not  affected  by  it  iu 
any  degree,  the  jury  would  have  a  right  to  infer  that  the  one 
person  had  "  a  peculiar  and  very  exceptional  idiosyncrasy  or 
Busceptibility  "  to  the  influence  of  lead  and  arsenic.  We  think 
there  was  enough  evidence  to  submit  upon  this  question,  and 
that  the  point  should  have  been  affirmed. 

We  also  sustain  the  second  assignment  of  error.  The 
plaintiff  declared  as  for  a  common  and  public  nuisance,  with 
an  averment  of  special  damage.  The  plea  was  the  general 
issue.  By  the  defendants'  first  point,  the  court  was  asked  to 
instruct  the  jury  that  "under  the  pleadings  in  this  case  the 
plaintiff  must  show  that  the  defendants  in  operating  the  lead- 
works  and  shot-tower,  or  one  of  them,  were  guilty  of  main- 
taining a  common  nuisance,  which  was  inconvenient  and 
troublesome  to  the  whole  neighboring  community  in  general, 
and  that  from  the  same  the  plaintiff  suffered  a  special  or  pe- 
culiar injury."  This  point  the  court  refused,  and  the  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  seven  hundred 
dollars. 

As  between  the  parties,  as  the  record  now  stands,  the  effect 
of  the  verdict  is  to  establish  the  fact  conclusively  that  the 
works  of  the  defendants  aie  a  common  nuisance.     With  the 
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facts  thus  established  by  a  verdict  at  law,  it  might  be  a  ques- 
tion whether  a  court  of  equity  could  refuse  to  enjoin  the  fur- 
ther operation  of  the  works  as  a  continuing  nuisance.  Yet  if 
the  jury  had  been  instructed  that  under  the  pleadings  they 
must  find  the  works  were  a  common  nuisance,  to  entitle  the 
plaintiflF  to  recover,  they  might  well  have  hesitated  to  do  so 
under  the  evidence.  The  weight  of  the  evidence  was  the 
other  way.  An  error  is  sometimes  rendered  more  palpable 
by  a  consideration  of  the  results  which  logically  follow  it. 
Were  there  nothing  else  in  the  case  we  would  hesitate  to  re- 
verse for  this  reason,  as  the  narr.  might  have  been  amended 
below,  but  as  the  case  must  go  back  it  is  proper  to  refer  to  it. 

The  defendants'  second  point,  if  affirmed,  would  have  with- 
drawn the  question  of  nuisance  from  the  jury;  and  it  was  not 
error  to  decline  it. 

By  the  defendants'  fifth  point,  the  court  was  asked  to  in- 
struct the  jury  that  "  the  plaintifT,  to  recover,  must  show  an 
actual  and  substantial  interference  with  and  annoyance  to 
him  or  his  property,  in  the  use  and  occupation  of  his  prop- 
erty, and  a  slight  and  rare  damage  would  not  entitle  him  to 
recover."  This  point  was  answered  as  follows:  "This  point, 
as  an  entire  proposition,  is  refused.  While  it  is  true  that  an 
actual  and  substantial  interference  must  exist,  the  plaintiff 
may  still  recover  for  a  slight  and  rare  damage,  if  that  damage 
be  actual  and  substantial,  and  the  result  or  efifect  of  a  nuisance 
created  and  maintained  by  the  defendants."  I  do  not  regard 
this  answer  as  clear  or  as  consistent  with  itself.  As  the  case 
must  go  back  for  a  retrial,  it  is  proper  to  say  that,  in  our 
opinion,  the  plaintiflf  can  only  recover  for  a  substantial  injury. 
The  defendants  were  engaged  in  a  lawful  business.  Whether 
they  made  a  judicious  selection  of  a  site  therefor,  in  view  of 
its  character  and  the  nature  of  its  surroundings,  is  a  question 
as  to  which  I  express  no  opinion.  But  they  are  entitled  to 
a  reasonable  enjoyment  of  their  property,  and  mere  trifling 
annoyances  or  injuries  necessarily  incident  thereto  would  not 
move  a  chancellor  to  restrain  their  operations:  Rhodes  v.  Dun- 
bar, 57  Pa.  St.  274;  98  Am,  Dec.  221;  Huckenstine's  Appeal, 
70  Pa.  St.  102;  10  Am.  Rep.  669;  Rex  v.  Tindall,  6  Ad.  &  E.  143; 
Tipping  v.  St.  Helenas  Smelting  Co.,  116  Eng.  Com.  L.  608. 
So  I  apprehend  a  rare  and  trifling  injury  necessarily  resulting 
from  a  lawful  business  would  not  sustain  an  action  at  law.  It 
must  be  a  real  substantial  injury.  Were  it  otherwise,  many 
occupations  could   not  be  carried  on   at  all  in  large  cities. 
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There  are  some  injuries  too  slight  and  exceptional  to  be  recog^ 
nized  as  a  bar  to  the  active  industries  of  the  country.  Every 
lawful  enterprise  contributes  to  the  public  good.  It  furnishes 
employment  to  the  idle,  promotes  every  other  branch  of  in* 
dustry,  and  in  this  way  indirectly  benefits  the  whole  commu- 
nity. It  is  not  unreasonable  that  the  individual  members  of 
the  community  thus  benefited  should  make  some  slight  sacri- 
fices for  the  public  welfare. 

The  fifth  and  last  assignment  alleges  that  the  court  erred  in 
that  portion  of  its  charge  in  which  reference  was  made  to  the 
Pennsylvania  Lead  Company's  Appeal,  96  Pa.  St.  116;  42  Am. 
Rep.  534.  We  think  it  was  an  unfortunate  reference  for  the  de- 
fendants, and,  under  the  circumstances,  could  not  have  failed, 
to  influence  the  jury.  The  cases  are  widely  dififerent,  and  al- 
though the  learned  judge  told  the  jury  that  "  the  Pennsylvania 
Lead  Company  was  engaged  in  smelting  ore,  while  the  present, 
defendants  are  not  so  engaged,  but  in  both  cases  the  product 
of  the  works  is  obtained  by  the  use  of  lead  and  arsenic  in  its^ 
manufacture,"  yet  the  court  failed  to  point  out  the  essential 
difference  between  them.  This  is  apparent  from  the  next 
sentence  of  the  charge:  "  Under  the  authority  of  this  decision, 
I  am  of  the  opinion  that  it  is  a  nuisance  to  erect  and  conduct 
works  which  produce  like  efi'ects  to  that  of  the  Pennsylvania 
Lead  Company,  although  not  engaged  in  the  same  business." 
From  this  language,  the  jury  could  hardly  fail  to  draw  the 
inference  that,  inasmuch  as  the  Pennsylvania  Lead  Works 
had  been  declared  to  be  a  nuisance,  if  the  defendants'  plant 
produced  like  results  it  must  also  be  a  nuisance.  The  dif- 
ference in  degree  was  wholly  overlooked.  Whereas  it  is 
claimed  by  the  defendants  that  if  their  works  do  throw  off  the 
noxious  substances  referred  to  in  the  case  of  the  Pennsylvania 
Lead  Company,  it  is  in  such  small  quantity  as  not  to  affect 
the  general  health  and  comfort  of  the  neighborhood.  It  would 
be  better  in  the  next  trial  of  this  case  to  omit  all  reference  to- 
the  case  in  96  Pennsylvania  State. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Lawful  Business  as  Nuisance:  See  IJurlbut  v.  McKone,  3  Am.  St.  Rep. 
17,  and  note.  In  Emoi-y  v.  Hazard  Powder  Co.,  53  Am.  Dec.  730,  it  was  held; 
that  a  lawful  business  (here  a  powder-magazine)  may  be  a  nuisance,  though 
it  affects  but  the  plaiutiflF.  In  Bacon  v.  WaltJiam,  77  Ga.  336,  it  is  said  that 
nothing  legal  in  its  erection  can  be  a  nuisance  per  se.  In  Weslcolt  v.  Middle- 
ton,  43  N.  J.  Eq.  478,  it  is  said  that  the  fact  that  a  single  person  of  most 
sensitive  taste  is  seriously  disturbed  by  a  lawful  business  (an  undertaker's 
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establishment),  by  physical  discomfort  from  a  morbid  taste,  is  not  enongh 
to  call  for  interference  of  the  court;  but  that  the  business,  to  be  enjoined  aa 
a  nuisance,  must  be  such  as  will  cause  discomfort  through  the  organs  of  sense 
common  to  all. 


Gould  v.  McFall. 

[118  Pennstlvania  State,  456.  J 

Patment. — One  Who  Voluntarily  Pays  Money,  with  Full  Knowl- 
EOOE  or  means  of  knowledge  of  all  the  facts,  without  any  fraud  having 
been  practiced  upon  him,  cannot  recover  it  back  by  reason  of  the  pay- 
ment having  been  made  in  ignorance  of  the  law. 

Id. — Defendant  in  Execution  Who  Voluntarily  Pays  Plaintiff's 
Claim,  pending  an  appeal  from  the  judgment,  for  the  purpose  of  avoiding 
an  execution  sale  of  his  property,  is  not  entitled  to  restitution,  although 
on  the  subsequent  argument  of  the  writ  of  error  the  judgment  was  re- 
versed and  set  aside. 

Id.  —  Restitution  is  not  of  Mere  Right,  but  is  ex  gratia,  resting  in  the 
exercise  of  a  sound  discretion,  and  the  court  will  not  order  it  where  the 
justice  of  the  case  does  not  call  for  it,  nor  where  the  process  is  set  aside 
for  a  mere  slip. 

On  November  14,  1880,  Robert  McFall  recovered  judgment 
against  Gould  and  wife,  for  goods  furnished  to  Mrs.  Gould. 
Mrs.  Gould  took  an  appeal  to  the  court  of  common  pleas,  and 
on  October  26,  1883,  the  cause  being  called,  the  defendants  did 
not  appear,  and  the  plaintiff  took  a  judgment  by  default. 
Executions  issued,  levy  was  made  upon  real  estate  of  Mrs. 
Gould,  and  a  sheriff's  sale  advertised  for  the  first  Monday  in 
April,  1885.  A  few  days  preceding  this  date,  Mrs.  Gould 
voluntarily  paid  the  debt,  interest,  and  costs,  and  the  sheriff 
returned  the  writ  "  money  made."  But  prior  to  this  payment, 
on  January  31,  1885,  a  writ  of  error  had  been  taken  upon  the 
judgment  by  the  attorney  of  record  for  the  defendants,  and  on 
argument  of  the  writ  of  error  the  judgment  was  reversed  and 
set  aside,  on  January  4,  1886,  so  far  as  it  affected  Mrs.  Gould. 
She  then  moved  for  a  writ  of  restitution. 

A.  Blakeley  and  A.  M.  Blakeley,  for  the  petitioner. 

T.  Waller  Day,  for  the  respondent. 

Paxson,  J.  This  was  a  rule  to  show  cause  why  a  writ  of 
restitution  should  not  issue. 

Restitution  is  not  of  mere  right.  It  is  ex  gratia,  resting  in 
the  exercise  of  a  sound  discretion,  and  the  court  will  not  ordrc 
it  where  the  justice  of  the  case  does  not  call  for  it,  nor  wh^^ra 
the  process  is  set  aside  for  a  mere  slip:  Harqer  v.  Cnmwi.^ssio'^ra 
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of  Washington  County y  12  Pa.  St.  251.  It  is  settled  law  that 
■one  who  voluntarily  pays  money  with  full  knowledge  or  means 
of  knowledge  of  all  the  facts,  without  any  fraud  having  been 
practiced  upon  him,  cannot  recover  it  back  by  reason  of  the 
payment  having  been  made  in  ignorance  of  the  law:  Real 
Estate  Savings  Institution  v.  hinder,  74  Id.  371;  Irvine  v. 
Hanlin,  10  Serg.  &  R.  219;  Espy  v.  Allison,  9  Watts,  462;  Boas 
V.  Updegrove,  5  Pa.  St.  516;  47  Am.  Dec.  425;  During^s  Appeal^ 
13  Pa.  St.  224;  Natcher  v.  Natcher,  47  Id.  496;  Deysher  v.  Trie- 
bel,  64  Id.  383.  Money  paid  on  the  compromise  of  a  litigated 
claim  is  paid  on  a  good  consideration,  and  if  voluntarily  paid 
cannot  be  recovered  back:  Natcher  v.  Natcher,  supra;  Colwell 
V.  Peden,  3  Watts,  327;  Lackey  v.  Mercer  County,  9  Pa.  St.  318. 
It  was  said  by  Chief  Justice  Gibson,  in  the  case  last  cited: 
^'A  single  fact  in  the  cause  turns  the  scale  against  the  plain- 
tiff; the  payment  was  voluntary." 

So  we  say  in  the  case  at  hand,  the  payment  was  voluntary. 
The  money  was  paid  by  Mrs.  Gould's  attorney  to  the  attorney 
of  the  plaintiff  in  the  writ.  It  is  true,  there  was  an  execution 
out  and  a  levy  upon  her  real  estate.  A  sale  upon  this  execu- 
tion, however,  would  not  have  passed  the  title.  It  had  issued 
upon  a  judgment  which  this  court  —  per  Gordon,  J. —  has  de- 
clared void.  In  Colwell  v.  Peden,  supra,  where  the  subject 
was  carefully  considered  on  principle  and  authority,  it  was 
ruled  that  an  action  cannot  be  maintained  to  recover  back 
money  paid  under  an  impending  distress  not  attended  with 
oppression  or  an  abuse  of  the  remedy,  but  made  in  good  faith 
for  rent  erroneously  supposed  to  be  in  arrear.  And  the  gen- 
eral principle  appears  to  be  that  money  voluntarily  paid  upon 
a  claim  of  right  cannot  be  recovered  back,  however  unfounded 
such  claim  may  afterwards  turn  out  to  be.  We  are  not  now 
considering  the  line  of  cases  where  the  process  of  the  law  has 
been  abused  for  the  purpose  of  extortion,  but  where  it  was 
used  bona  fide  to  enforce  what  was  supposed  to  be  a  right. 
The  suit  in  this  case  was  to  recover  for  certain  groceries  sold 
by  McFall,  the  plaintiff,  to  Mrs.  Gould,  a  married  woman,  for 
the  support  of  herself  and  family.  They  were  necessaries,  and 
if  actually  sold  as  alleged,  the  plaintifl^"  would  have  had  a  right 
to  recover,  had  he  made  the  necessary  proof.  He  took  a  judg- 
ment by  default,  and  this  court  decided  that  such  proof  had 
not  been  made,  and  reversed  the  judgment.  We  see,  how- 
ever, no  equity  which  should  move  us  to  award  restitution. 

We  see  no  hardship  in  the  case;  and  if  there  were,  we  pre- 
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fer  to  hold  to  well-established  principles.     This  was  a  volun- 
tary payment,  and  restitution  must  be  refused. 
Rule  discharged. 


Money  Voluntarily  Paid  on  Void  JaDOMENT,  with  Full  Knowledo* 
OF  Facts,  without  Fraud,  and  merely  in  ignorance  of  the  parties'  legal 
rights,  cannot  be  recovered  back:  Elatonv.  Chicago,  89  Am.  Dec.  361.  So 
■where  the  defendant  in  a  suit,  with  full  knowledge  of  the  facta,  voluntarily 
pays  part  of  the  demand,  and  judgment  is  rendered  against  him  for  the  bal- 
ance, which  is  conclusively  reversed  on  appeal,  he  cannot  recover  the  part  so 
paid:  Beard  v.  Beard,  52  Am.  Rep.  219.  But  it  is  held  to  be  well  settled, 
as  a  general  rule  of  law,  that  where  money  has  been  paid  on  a  judgment, 
which  is  afterward  reversed,  the  money  so  paid  may  be  recovered  back:  Id. ; 
Little  v.  Bunce,  28  Am.  Dec.  3G3,  and  note  discussing  the  subject  368-372. 

The  general  rule  is,  that  monej'  paid  with  full  knowledge  of  all  the  facts, 
upon  a  demand  made  therefor  by  one  claiming  as  of  right,  cannot  be  recovered 
npon  the  ground  that  the  payment  was  made  under  a  misapprehension  of  th» 
legal  rights  and  obligations  of  the  party  paying:  Kenneth  v.  S.  C.  B.  R.  Co., 
98  Am.  Dec.  382;  Baldvsin  v.  Foss,  71  Iowa,  389;  Wood  v.  Amoi-y,  105  N.  Y. 
278.  But  the  rule  is  not  without  exceptions:  Brumajim  v.  TiUinghast,  79 
Am.  Dec.  176;  and  it  does  not  apply  where  the  parties  are  not  upon  equal 
terms  in  the  transaction:  City  of  Marshall  v.  Snediker,  78  Id.  534. 

If  a  man  pays  money  in  satisfaction  of  a  claim,  in  order  to  recover  it  back 
he  must  allege  facts  justifying  such  recovery;  and  if  the  facts  are  denied,  he 
must  prove  them.  If  he  relies  on  deception  and  fraud,  he  must  allege  and 
prove  them.  A  mere  allegation  that  plaintiff  paid  money  which  he  seeks  to- 
recover,  without  showing  any  cause  for  its  return,  shows  no  cause  of  actiont 
Adama  v.  SmUh,  19  Nev.  259. 
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Wharfingers.  —  Owner  of  Public  Wharf,  Charging  Toll  or  Whabf- 
AC.E,  13  Bound  to  provide  such  appliances  for  securing  boats  and  raft* 
against  the  current  of  the  stream  as  are  suflScient  for  that  purpose. 

Id.  —  Degree  of  Care  Required.  —  Whatever  a  diligent  man  would  deem 
necessary,  under  any  given  circumstances,  for  the  preservation  of  hi* 
own  property,  must  be  done  by  the  individual,  or  corporation,  or  city, 
that  undertakes,  for  hire,  the  preservation  of  property  for  the  public. 

Id.  — Municipality  Owning  River  Wharf  is  Held  to  "Utmost  Care," 
which  requires  the  use  of  all  the  appliances  and  precautions  that  a  dili- 
gent man,  owning  the  rafts  or  boats,  and  owning  the  wharf,  would  deem 
it  proper  to  employ  in  the  preservation  of  his  own  property  from  the 
perils  of  the  river. 

Action  in  case  brought  by  C.  L.  Willey  against  the  city  of 
Allegheny  to  recover  damages  for  the  loss  of  two  rafts  of  tim- 
ber, swept  away  from  the  Allegheny  City  wharf  by  the  high 
water  of  Juno,  1881.      Said  wharf  was  maintained   by  the 
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defendant,  and  wharfage  was  charged  and  received  from  the 
plaintiff  and  others  using  it.  The  plaintiff  claimed  that 
the  loss  of  his  rafts  was  due  to  the  neglect  of  the  defendant  to 
provide  and  maintain  proper  and  necessary  check-posts  or 
ring-bolts,  or  other  appliances  for  securing  them  at  said  wharf, 
after  notice.  Verdict  and  judgment  for  the  defendant,  and 
the  plaintiff  assigned  error.  The  principal  ground  of  error 
appears  in  the  opinion. 

John  S.  Ferguson,  and  Barton  and  Sons,  for  the  plaintiff  in 
error. 

W.  B.  Rogers,  for  the  defendant  in  error. 

Williams,  J.  The  important  question  in  this  case  is  that 
raised  by  the  third,  fourth,  fifth,  and  sixth  assignments  of 
error.  The  action  was  based  upon  the  allegation  that  the  city 
had  failed  to  provide  its  wharf  with  fastenings  sufficient  in 
number  and  strength  to  secure  boats  and  rafts  from  being 
swept  away  by  floods. 

The  second  point  submitted  by  the  plaintiff  to  the  court 
below  asked  an  instruction  to  the  jury  that  inasmuch  as  the 
city  of  Allegheny  was  in  "  possession  of  the  wharf  at  which 
plaintiff's  rafts  were  lost,  and  receiving  tolls  or  wharfage  for 
its  use,  it  was  held  to  the  utmost  care  of  said  wharf,  and  it 
was  a  violation  of  defendant's  duty  to  permit  said  wharf  to 
get  out  of  repair,  or  neglect  to  provide  means  of  fastening  for 
the  moorings  of  rafts  and  other  craft  at  said  wharf;  and  if 
the  jury  believe  from  the  evidence  that  plaintiff's  loss  on  or 
about  June  9,  1881,  was  occasioned  in  consequence  of  said 
neglect  of  duty  on  part  of  the  defendant  city,  then  their 
verdict  should  be  for  the  plaintiff."  The  court  affirmed  this 
point,  adding  this  important  qualification:  "That  'utmost 
care'  must  be  understood  to  mean  only  reasonable  and  proper 
care  in  view  of  the  safe  mooring  of  floats  and  rafts  under  ordi- 
nary circumstances,  and  floods  which  could  and  should  have 
been  anticipated  by  the  exercise  of  reasonable  care  and  fore- 
sight." This  answer,  taken  as  a  whole,  affirms  the  proposition 
that  the  city  was  bound  to  the  exercise  of  the  utmost  care,  and 
then  defines  the  word  "utmost"  as  meaning  "reasonable," 
and  the  measure  of  care  required  as  "only  reasonable  and 
proper  care  ....  under  ordinary  circumstances."  It  left  the 
jury  without  any  clear  and  adequate  declaration  of  the  rule 
they  were  expected  to  apply.    It  becomes  necessary,  therefore, 
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to  examine  briefly  into  the  relation  of  the  parties  to  each  other, 
and  the  duty  resting  on  the  city  as  the  owner  of  the  wharf. 

Whoever  may  be  the  owner  of  a  public  wharf,  whether  a 
private  person,  a  corporation,  or  a  municipality,  the  duties  of 
the  owner  and  the  rights  of  the  public  are  the  same.  The 
owner  has  the  exclusive  control  over  the  property  and  its 
management.  The  public  are  invited  to  use  it  upon  the  pay- 
ment of  the  established  rates  of  toll  or  wharfage,  and  must 
trust  to  the  security  and  sufficiency  of  the  appliances  afforded 
them.  The  wharf  of  the  defendant  is  upon  the  bank  of  the 
Allegheny  River,  which  is  subject  to  great  changes  in  the 
volume  of  its  waters  and  the  force  of  the  current,  by  reason  of 
floods.  The  navigation  is  almost  entirely  descending,  and  is 
by  rafts  and  heavily  loaded  boats  that  come  down  the  river 
upon  the  high  water.  The  advantages  and  the  perils  of  floods 
enter  into  the  calculations  of  both  the  navigator  of  the  stream 
and  the  owner  of  the  wharf  upon  its  banks.  The  craft  comes 
to  the  market  which  the  city  of  Allegheny  affords,  upon  the 
floods,  and  must  depend  upon  the  wharf  for  security  against 
the  swollen  current  while  seeking  a  purchaser.  It  is  the  duty 
of  the  owner  of  the  wharf  to  make  suitable  preparations  for 
the  safety  of  those  who  moor  their  rafts  and  boats  along  its 
side.  To  undertake  a  duty  for  which  one  is  incompetent,  or  is 
not  adequately  provided,  is  in  itself  negligence. 

When  the  public  are  invited  to  the  wharf  of  the  defendant, 
and  charged  for  the  security  offered  them,  they  have  a  right 
to  expect  and  to  depend  upon  the  provision  by  the  city  of 
such  appliances  for  securing  and  holding  their  boats  and  rafts 
against  the  current  as  are  sufficient  for  that  purpose.  The 
wharfinger  who  receives  and  stores  the  goods  of  his  customers 
in  his  warehouse  is  liable  only  for  ordinary  care,  for  the  goods 
in  store  are  exposed  only  to  the  ordinary  perils  of  storage  on 
the  land;  but  rafts  and  boats  moored  at  the  defendant's  wharf 
are  exposed  to  the  dangers  of  the  stream.  The  violence  of  the 
winds  and  the  floods  are  among  these  dangers.  The  raftraan 
and  the  boatman  seek  security  against  these  at  the  wharf. 
The  perils  are  not  ordinary,  but  they  are  great;  and  ordinary 
care,  or  "  reasonable  care  under  ordinary  circumstances,"  is 
not  enough.  It  is  not  proportioned  to  the  dangers  of  the  navi- 
gation, or  to  the  extent  of  the  calamity  in  case  of  failure  in 
the  undertaking  to  hold  securely.  In  the  case  of  City  of  Pitts- 
burgh V.  Grier,  22  Pa.  St.  54,  a  similar  question  was  raised, 
and  this  court  said:  "  The  interests  of  commerce  imperatively 
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require  that  the  place  to  which  vessels  are  invited  to  come 
should  be  in  a  safe  condition";  but  no  more  exact  definition 
of  the  measure  of  care  required  was  attempted.  In  the  recent 
case  of  City  of  Allegheny  v.  Campbell,  107  Id.  530,  the  court 
below  affirmed  a  point  asking  an  instruction  to  the  jury  that 
*'  the  city  was  bound  to  the  utmost  care  "  in  maintaining  its 
wharf  in  a  safe  condition  for  public  use.  This  instruction 
was  assigned  for  error,  as  a  too  rigorous  statement  of  the  rule, 
but  it  was  affirmed  by  this  court.  Justice  Paxson  said,  in 
delivering  the  opinion  of  the  court:  "  The  plaintiffs  certainly 
have  a  right  to  look  to  the  city  for  redress;  for  it  was  upon 
the  city  the  duty  was  devolved  of  keeping  the  wharf  in  a  safe 
■condition  ";  but  the  expression  "  utmost  care  "  was  not  com- 
mented on. 

In  the  case  of  Mersey  Docks  and  Harbor  Trustees  v.  Gibbs, 
L.  R.  1  H.  L.  93,  decided  in  the  house  of  lords  in  1865,  the 
plaintiff's  ship  was  injured  on  a  bank  of  mud  at  the  mouth 
of  the  docks.  The  trustees  denied  their  liability,  as  the  ob- 
Btruction  was  not  known  to  them,  and  asserted  that  they  were 
liable  only  for  the  failure  to  exercise  ordinary  care.  But  it 
was  held  the  company  was  liable  for  the  injury  caused  by  the 
accumulation  of  mud  at  the  docks,  whether  they  knew  of  the 
accumulation  or  not,  if  by  their  servants  they  had  the  means 
of  knowing,  and  were  negligently  ignorant  of  it.  An  analo- 
gous principle  is  asserted  in  the  cases  in  which  the  duty  of  a 
ship  or  dock  company  to  provide  safe  access  to  their  ships  for 
passengers  has  come  under  examination;  and  such  compa- 
nies have  been  held  to  a  very  strict  liability  for  any  defect  or 
insufficiency  in  the  appliances  used  for  this  purpose:  "Wharton 
■on  Negligence,  par.  823;  John  v.  Bacon,  L.  R.  5  Com.  P.  437; 
Wendell  v.  Baxter,  12  Gray,  494.  The  docks  and  gangways 
are  held  to  be  highways  so  far  as  to  give  to  the  public  an  un- 
obstructed use  of  them  as  a  means  of  access  to  the  ship;  but 
as  the  danger  £,ttending  their  use  is  much  greater  than  that 
attending  the  use  of  the  public  highways,  so  the  measure  of 
care  required  is  correspondingly  greater.  In  the  case  of  rail- 
road companies  the  rule  has  been  held  with  great  steadiness 
that  the  duty  of  the  company  is  to  exercise  the  utmost  degree 
of  care  consistent  with  the  continuance  of  the  business.  In 
our  own  leading  case  upon  this  subject,  Laing  v.  Colder,  8 
Pa.  St.  479,  Justice  Bell,  who  delivered  the  opinion  of  the 
court,  uses  this  language:  "But  though,  in  legal  contempla- 
tion, they  [the  railroad  companies]  do  not  warrant  the  abso- 
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lute  safety  of  passengers,  they  are  yet  bound  to  the  utmost 
care.  The  slightest  neglect  against  which  human  prudence 
and  foresight  may  guard,  and  by  which  hurt  or  loss  is  occa- 
sioned, will  render  them  liable  to  answer  in  damages." 

The  foundation  on  which  the  rule  in  all  these  cases  rests  is 
the  character  of  the  danger  to  which  the  property  or  person  ia 
exposed,  and  the  absolute  dependence  of  the  public  upon  the 
care  and  fidelity  of  those  who  serve  it. 

The  same  words  "utmost  care"  have  been  used  to  define  the 
degree  of  care  due  from  the  owner  of  a  public  wharf  to  the 
navigator  of  boats  and  rafts;  from  a  ship  company  to  the  pub- 
lic passing  over  its  gangways;  from  a  railroad  company  to  pas- 
eengers  being  transported  in  its  cars.  In  each  case,  however, 
they  are  to  be  understood  in  connection  with  the  subject  to 
(vhich  they  are  applied.  In  the  case  of  Pennsylvania  R.  R. 
Co.  v.  Fries,  87  Pa.  St.  234,  negligence  is  defined  as  the  ab- 
sence of  care  according  to  the  circumstances.  Drawn  out  at 
length,  this  is  a  statement  that  the  nature  and  extent  of  the 
peril  to  be  guarded  against,  and  the  extent  of  the  calamity  to 
be  suffered  in  case  of  failure,  are  always  to  be  considered  in 
determining  the  degree  of  care  to  be  exercised  in  any  given 
case.  Whatever  a  diligent  man  would  deem  necessary  under 
any  given  circumstances  for  the  preservation  of  his  own 
property,  must  be  done  by  the  individual,  or  corporation,  or 
city,  that  undertakes,  for  hire,  the  preservation  of  property  for 
the  public.  The  "utmost  care,"  therefore,  which  was  due 
from  the  city  of  Allegheny,  required  the  use  of  all  the  appli- 
ances and  precautions  that  a  diligent  man  owning  the  rafts 
and  owning  the  wharf  would  deem  it  proper  to  employ  in  the 
preservation  of  his  own  property  from  the  perils  of  the  river. 
This  definition  or  statement  of  the  care  due  from  the  defend- 
ant city  is  in  harmony  with  the  cases  cited  above,  and  is  that 
by  which  the  question  of  its  negligence  in  the  management  of 
its  wharf  is  to  be  determined. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Owner  of  Wharf  is  Liable  for  Injttrt  to  Vessel  Laavfully  Ustno 
It,  by  an  obstruction  in  the  river  bottom  adjoining  it,  known  to  him,  but  not 
to  the  master  of  the  vessel:  Barber  v.  Abendrotli,  65  Am.  Rep.  821. 

Woakfinuer  is  Bailee  for  Hire,  and  is  bound  to  use  ordinary  care:. 
Bodgera  v.  Stophel,  72  Am.  Dec.  775,  and  note  778. 
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Allison  Manufacturing  Co.  v.  McCormick. 

1118  PENN8TLVANIA  STATK,  619.J 

Master  and  Sebvant.  —  Master  is  Required  to  Provide  Such  Matbri* 
AL3  FOR  Use  of  Servant  as  are  ordinarily  used  by  persons  in  the  sanie 
business,  but  he  is  not  bound  to  secure  the  best  known  materials,  or  to 
subject  such  as  he  does  provide  to  an  analysis  to  determine  what  possible 
hazard  may  be  incurred  in  their  use. 

Id.  —  Master  is  not  Liable  for  Injuries  Sustained  by  Servant  when 
engaged  in  a  work  and  in  a  place  not  in  any  sense  dangerous,  the  mate- 
rials being  those  in  common  use  for  the  purpose  to  which  they  were  ap- 
plied, and  the  work  at  the  time  being  done  under  the  supervision  of  a 
competent  superior. 

Action  in  case  for  negligence,  brought  by  Mary  McCormick 
against  the  Allison  Manufacturing  Company.  The  facts  ap- 
pear in  the  opinion. 

Richard  C.  Dale  and  John  C.  Bullitt,  for  the  plaintiff  in  error. 

D.  Webster  Dougherty  and  Daniel  Dougherty,  for  the  defend- 
ant in  error. 

Williams,  J.  The  plaintiff  below  brought  suit  to  recover 
damages  for  the  loss  of  her  husband,  who  was  killed  while  in 
the  service  of  the  defendant  company.  Her  case  is  a  sad  one, 
but  her  right  to  recover  must  rest  on  a  legal  liability  of  the 
employer,  or  her  action  must  fail. 

The  evidence  shows  that  the  Allison  Manufacturing  Com- 
pany is  largely  engaged  in  the  manufacture  of  cars  and  of 
tubing,  in  the  city  of  Philadelphia,  employing  a  large  number 
of  men.  On  the  day  of  the  accident  a  large  wooden  tank, 
some  twelve  feet  in  height  by  ten  feet  in  diameter,  used  for 
storing  water,  for  testing  tubing,  and  other  purposes,  was 
emptied  of  its  contents  and  cleaned.  Three  men  were  then 
sent,  under  the  direction  of  the  company's  painter,  to  cover 
the  inside  of  the  tank  with  paint.  Of  these,  McCormick  and 
another  man  were  placed  on  the  inside  of  the  tank  at  the  bot- 
tom, while  the  third  was  suspended  on  a  float  or  cover  above 
them,  and  about  four  feet  below  the  top.  They  were  all  sup- 
plied with  paint,  and  the  men  at  the  bottom  had  also  a  lamp, 
described  by  the  witnesses  as  a  "  railroad  lamp  covered  with 
glass."  They  had  been  at  work  for  a  quarter  of  an  hour  or 
more,  when  an  explosion  took  place,  and  the  tank  was  for  an 
instant  filled  with  flame.  McCormick  was  taken  out  last,  and 
he  died  soon  after  from  injuries  received  from  the  explosion 
and  inhaling  the   burning  vapor.     This  was  the   plaintiff'* 
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•whole  case,  except  that  evidence  was  given  to  show  that  ben- 
zine was  used  in  the  manufacture  of  the  paint,  and  that  aa 
explosive  gas  could  be  obtained  from  it. 

The  only  question  presented  is,  whether  this  case  should  have 
been  submitted  to  the  jury.  In  considering  this  question,  it 
must  be  borne  in  mind  that  the  paint  used  was  a  well-known 
brand  called  ''black  varnish,"  and  that  it  has  been  manufac- 
tured in  this  city  for  many  years  and  in  large  quantities.  The 
evidence  shows  that  the  defendant  company  has  used  it  for 
ten  or  twelve  years,  buying  it  by  the  barrel  direct  from  the 
manufacturers.  How,  and  under  what  circumstances,  the 
explosion  in  the  tank  occurred  is  not  known.  The  theory  of 
the  plaintiff  is,  that  the  quantity  of  benzine  used  in  preparing 
the  paint  was  so  great  that  upon  the  opening  of  the  cans  and 
spreading  the  paint  on  the  interior  of  the  tank,  the  evapora- 
tion of  the  benzine  filled  the  tank  with  an  explosive  gas,  and 
that  this  gas  came  in  contact  with  the  flame  of  the  lamp  and 
exploded.  Assuming  this  theory  to  be  correct,  the  plaintiff 
below  argued  that  the  employer  was  bound  to  know  the  com- 
position of  the  paint,  the  effect  of  spreading  it  on  the  interior 
of  the  tank,  and  the  danger  to  his  servant  by  the  explosion  of 
the  gas  so  collected.  The  defendant,  on  the  other  hand,  asked 
the  court  to  instruct  the  jury  that  there  could  be  no  recovery 
upon  the  evidence  before  them.  The  court  declined  to  take 
the  case  from  the  jury,  but,  with  evident  misgivings  as  to  the 
propriety  of  so  doing,  left  it  to  them  to  determine  whether  the 
employer,  the  defendant  company,  was  guilty  of  negligence. 

There  was  no  conflicting  testimony.  The  facts  were  free 
from  difTiculty.  There  is  in  this  case  no  legal  presumption  to 
take  the  place  of  proof  of  negligence  or  to  shift  the  burden  of 
proof.  What  is  there,  then,  in  the  case  of  the  plaintifi"  to  show 
want  of  care  or  failure  of  duty  on  the  part  of  the  defendant? 
The  work  to  be  done  was  the  painting  of  the  interior  of  a. 
water-tank.  The  material  employed  was  a  well-known  and 
commonly  used  brand  of  paint.  It  was  purchased  from  the 
manufacturer  ready  for  use.  The  laborers  were  sent  to  do  the- 
work  under  the  direction  of  the  company's  painter,  who  went 
with  them,  placed  the  men,  and  gave  them  their  directions. 
The  paint  had  been  in  use  by  the  public  for  many  years,  and. 
by  the  defendant  company  for  ten  or  twelve,  without  accident 
of  any  description.  It  is  not  easy  to  see  what  more  could 
have  been  expected  from  an  employer. 

The  general  rule  requires  of  the  master  that  he  provid©^ 
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materials  and  implements  for  the  use  of  his  servant,  such  as 
are  ordinarily  used  by  persons  in  the  same  business;  but  he  is 
not  required  to  secure  the  best  known  materials,  or  to  subject 
such  as  he  does  provide  to  a  chemical  analysis  in  order  to 
settle  by  experiment  what  remote  and  possible  hazard  may  be 
incurred  by  their  use.  This  rule  is  recognized  in  the  recent 
case  of  Payne  v.  Reese,  100  Pa.  St.  301,  in  which  the  present 
chief  justice  said  that  the  "duty  of  the  master  is  to  provide 
machinery  and  materials  of  an  ordinary  character."  So,  also,  in 
Crawford  v.  Stewart,  19  Week.  Not.  48,  which  was  an  action  to 
recover  damages  for  injuries  resulting  from  the  falling  of  scaf- 
folding upon  which  the  men  were  at  work,  the  master  was  held 
not  liable.  The  reason  is  stated  by  Justice  Paxson  with  his 
usual  directness,  in  these  words:  "  There  is  no  evidence  that 
the  men  who  erected  the  scaffold  were  not  competent  work- 
men, nor  that  they  were  not  supplied  with  suitable  materials." 

The  same  rule  is  also  stated  in  Lewis  v.  Seifert,  116  Pa.  St. 
628. 

In  the  present  case  the  work  at  which  McCormick  was  em- 
ployed was  not  a  dangerous  one.  The  place  was  not  one  that 
could  be  regarded  as  in  any  sense  dangerous.  The  materials 
were  those  in  common  use  for  the  purpose  for  which  they  were 
used  by  the  defendant.  The  work  was  done  under  the  super- 
vision of  a  competent  painter.  The  accident,  happening  under 
Buch  circumstances,  was  outside  the  range  of  ordinary  experi- 
ence, and  one,  therefore,  against  which  the  measure  of  care 
due  from  the  employer  could  not  protect  the  servant.  To  hold 
otherwise  would  be  to  disregard  the  well-settled  law  upon  the 
subject,  and  to  make  the  employer  an  insurer  of  the  safety  of 
his  employee. 

Judgment  reversed. 


Duty  of  Master  to  Provide  for  Safety  of  his  Servants:  Eeaganv. 
St.  Louis  etc.  R.  R.  Co.,  3  Am.  St.  Rep.  542,  and  cases  in  note  644;  Tissue  y. 
Railroad  Co.,  56  Am.  Rep.  310;  Baxter  v.  Roberts,  13  Id.  160,  and  note  164. 

Duty  of  Master  to  Furnish  Safest  and  Best  Materials:  See  Buz- 
tell  V.  Laconia  Mfg.  Co.,  11  Am.  Dec.  212,  and  note  218-225;  Snow  v.  Housa- 
tonic  R.  R.  Co.,  85  Id.  720;  S7mth  v.  Oxford  Iron  Co.,  36  Am.  Rep.  535; 
Gibson  V.  Pacifc  R.  R.  Co.,  2  Id.  497;  Ladd  v.  Railroad  Co.,  20  Id.  331, 
and  note  333. 

If  Injury  to  Servant  is  Result  of  Hazardous  Employment,  without 
fault  on  the  part  of  the  master,  he  ia  not  liable:  Johnson  v.  Bruner,  100  Am. 
Dec.  613,  and  note  617;  Noyea  v.  Smitli,  65  Id.  222;  O'Donnell  v.  Railroad 
Co.,  98  Id.  336,  and  note  345. 
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McElhone's  Appeal. 

[118  Pennsylvania  State,  600.1 
Easement  —  Use  of  Alley  —  Alley  Dedicated  by  Parol  without  Rb- 
STRicrriONS,  for  the  use  of  all  the  lots  in  front  of  it,  which  has  been  con- 
tinuously used  for  thirty  years  or  more  for  ordinary  purposes,  may  be 
used  by  a  lot-owner  for  laying  an  underground  sewer-pipe  therein,  and 
a  bill  in  equity  by  the  owner  of  the  soil  to  restrain  such  use  will  not  lie. 

Bill  in  equity  filed  by  Thomas  McElhone  against  James 
McManes  and  others,  asking  for  an  injunction  to  restrain  the 
defendants  from  laying  a  drain-pipe  in  the  soil  of  an  alley,  the 
title  to  which  was  in  the  plaintiflf.  The  master  decreed  that 
the  plaintiff's  bill  be  dismissed,  the  decree  was  afiBrmed  by 
the  court  of  common  pleas,  and  the  plaintiff  appealed. 

John  H.  Sloan,  for  the  appellant. 

Edward  C.  Quin,  for  the  appellees. 

Clark,  J.  It  is  conceded  that  Thomas  McElhone,  the  plain- 
tiff, is  the  owner  of  the  fee  of  the  locus  in  quo;  that  the  bounda- 
ries of  his  deed  embrace  the  soil  of  the  alley  in  dispute,  and 
that  James  McManes,  the  defendant,  against  the  protest  of  the 
plaintiff,  placed  his  sewer-pipe  in  the  alley,  five  or  six  feet  be- 
low the  surface  of  the  ground,  in  order  to  connect  his  six  new 
houses  on  Thirty-sixth  Street  with  the  public  sewer  on  Haver- 
ford.  It  is  clearly  establisced,  also,  that  the  alley  was  laid  out 
some  thirty  years  ago  by  William  Peterson,  who  was  at  the 
time  the  owner  of  the  entire  block  of  lots  on  Thirty-sixth 
Street,  between  Haverford  and  Rockland,  for  the  use  of  all  the 
lots  on  that  block;  and  although  there  is  no  reference  to  it  in 
the  title  papers,  it  is  admitted  that  the  right  of  way  for  some 
purpose  exists,  and  that  the  plaintiff  bought  with  full  knowl- 
edge of  the  fact.  The  dedication  was  by  parol,  but  the  con- 
tinuous and  notorious  user  of  the  premises  in  accordance 
therewith  for  thirty  years  or  more  establishes  the  common 
right.  There  is,  therefore,  no  doubtful  question  of  title  to  the 
right  of  way  which  must  first  be  settled  at  law  in  order  that 
equity  may  adequately  protect  the  possessor  in  the  enjoyment. 

But  there  is  nothing  to  indicate  any  particular  purpose  for 
which  the  alley  was  originally  designed,  or  that  Peterson  dedi- 
cated it  to  the  common  public  use  under  any  limitations, 
restrictions,  or  conditions  whatsoever.  We  must  assume, 
therefore,  that  the  alley  was  designed  for  the  use  of  the  lots 
in  common  for  such  purposes  as  an  alley  may  ordinarily  be 
applied.     Ncr  is  any  inference  of  the  existence  of  any  restric- 


Veh.  1888.]  McElhone's  Appeal.  617 

tion  to  be  drawn  from  the  manner  in  which  the  alley  was 
«sed,  for  the  use  of  it  has  been  in  accordance  with  the  general 
purpose  stated.  At  first  ashes  were  thrown  upon  it  to  keep  it 
dry,  and  people  passed  and  repassed  along  it  at  their  pleasure. 
Ditches  were  dug  upon  it  from  time  to  time,  for  drainage  of 
the  waste  and  surface  water  accumulated  on  the  lots.  It  seema 
to  have  been  used  as  any  other  alley  similarly  situated.  Finally 
it  was  paved  with  brick,  and  continued  in  this  condition  until 
the  defendant  put  in  his  sewer.  If  it  vsiS  not  restricted  in  its 
dedication,  and  has  been  used  for  the  general  purpose  of  an 
alley,  the  mere  fact  that  it  has  as  yet  been  used  only  for  a  pas- 
€age-way,  and  for  drainage  of  the  surface  water,  would  not  of 
necessity  restrict  it  to  these  purposes  in  the  future.  The  use 
to  which  it  may  be  applied  would  depend  upon  the  growth  of 
the  city,  the  improvement  of  the  adjacent  property,  and  the 
municipal  regulations  affecting  the  public  health.  Upon  what 
evidence  can  it  be  said  that  the  property  holders  adjacent  ta 
this  alley  were  simply  entitled  to  a  passage-way,  and  to  the 
drainage  of  the  surface  water?  If  it  might  be  used  for  the 
drainage  of  the  surface  water,  why  not  for  the  drainage  of  any 
other  accumulations  which  might  come  upon  the  premises  in 
the  ordinary  and  natural  user  of  the  property? 

The  occupancy  of  the  alley  for  drainage  purposes  by  put- 
ting in  connections  with  the  city  sewer  would  seem  to  be  a 
most  reasonable  and  proper  use  of  the  alley  under  the  terms  of 
the  dedication,  and  to  be  in  conformity  also  with  the  general 
purposes  to  which  it  has  hitherto  been  applied. 

We  are  of  opinion  that  the  decree  in  this  case  should  not  be 
disturbed. 

The  decree  of  common  pleas  is  affirmed,  and  the  appeal  dis- 
missed at  the  cost  of  the  appellant. 


Dedication  of  Lands  by  Parol:  McKinnny  v.  Gh-iggs,  96  Am.  Dec.  360; 
Morrison  v.  Marquardt,  92  Id.  444,  and  note  460. 

When  Owner  of  Ground  Lays  It  off  into  Lots,  with  Streets,  Al- 
leys, ETC.,  FOR  their  CONVENIENT  UsE,  aud  scUs  lots  accordingly,  it  is  a 
dedication  of  these  ways  to  the  use  of  the  purchasers:  McCall  v.  Davis,  94 
Am.  Dec.  92. 

Right  to  Use  of  Alley,  when  not  implied  on  severance  of  estate: 
MitcMl  V.  Seipel,  36  Am.  Rep.  404. 

When  Right  of  Way  to  Certain  Land  Exists  by  Adverse  Use  and 
Enjoyment  only,  proof  that  it  was  used  for  a  variety  of  purposes,  covering 
■every  purpose  required  by  the  dominant  estate,  in  its  then  condition,  is  evi- 
dence from  which  may  be  inferred  a  right  to  use  the  way  for  all  purposes 
which  may  be  reasonably  required  for  the  use  of  that  estate  while  substan- 
tially in  the  same  condition:  Parks  v.  Bisliop,  21  Am.  Rep.  519. 
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Ix  RE  Opening  of  Brooklyn  Street. 

ril8  Pennsylvania  State,  640.] 
Btrbet  13  NOT  Dedicated  to  Public  Use  so  as  to  Estop  the  Owner  ot 
Land  over  Which  It  is  Laid  odt  from  Recovering  Compensation* 
for  damages  sustained  by  him  from  the  opening  of  such  street,  by  the- 
fact  that  he  has  made  conveyances  of  land  abutting  thereon  in  which  the 
street  (then  designated  on  the  town  plats)  was  referred  to,  and  the  land* 
conveyed  were  described  as  fronting  on  or  bounded  by  such  street. 

Proceedings  for  the  opening  of  a  street.  The  jurors  awarded 
damages  to  R.  A.  Wilkinson  as  the  owner  of  property 
through  which  the  street  passed;  but  the  court  sustained  ex- 
ceptions to  this  part  of  the  award,  and  directed  it  to  be 
etricken  out  on  the  ground  that  Wilkinson,  by  prior  convey- 
ances to  sundry  parties,  in  which  he  had  described  the  prop- 
erty conveyed  as  fronting  on  Brooklyn  Street,  had  in  legal 
effect  dedicated  to  public  use  the  lands  in  the  bed  of  such 
etreet.  Wilkinson  then  took  out  a  writ  of  error  to  review  the 
action  of  the  court  in  sustaining  the  exception  to  the  award. 

Edwin  0.  Michener,  for  the  plaintiff  in  error. 

Charles  F.  Warwick  and  William  H.  Addicks,  for  the  defend- 
ant in  error. 

Green,  J.  The  first  four  assignments  of  error  are  disposed 
of  by  the  decision  of  this  court  in  the  case  of  Magnolia  AvenuCy 
117  Pa.  St.  56,  and  they  are  therefore  sustained. 

The  question  raised  by  the  remaining  assignments  is  one  of 
dedication.  Does  one  who,  in  making  a  deed  of  his  land,  re- 
fers as  a  boundary  to  a  street  laid  out  but  not  opened,  thereby 
dedicate  so  much  of  his  land  as  lies  within  the  street  limit* 
to  the  public,  and  thus  deprive  himself  of  a  right  to  compensa- 
tion when  his  land  is  actually  taken? 

If  the  question  were  one  between  a  grantor  and  grantee,  and 
involved  a  right  of  way  over  the  street  upon  which  the  land 
conveyed  bordered,  of  course  the  grantor  must  make  good  his 
covenant  that  there  was  a  street  corresponding  with  the  one 
described  in  the  deed.  But  that  is  the  law,  not  upon  the 
theory  of  a  dedication  to  public  use,  but  upon  the  implied 
contract  between  the  parties.  As  between  them,  every  con- 
Eidcration  requires  that  if  the  ground  conveyed  is  described  a» 
bordering  upon  a  street,  the  street  should  be  there  in  compli- 
ance witii  tiie  description.  If  it  be  a  public  street  laid  out  by 
municipal  authority,  the  grantee  is  presumed  to  know  that 
fact,  and  takes  his  title  subject  to  the  municipal  control  as  to 
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the  time  and  circumstances  of  opening  it  for  use.  If  it  be  a 
etreet  laid  out  by  the  grantor  himself  over  land  which  he  sell? 
in  lots,  there  is  necessarily  an  implied  covenant  that  he  wil> 
open  it  at  least  for  the  use  of  his  grantees.  But  when  a  muni- 
cipal government  lays  out  streets  upon  the  land  of  a  private 
citizen,  it  is  not  the  act  of  the  owner  in  any  sense,  and  hence 
there  is  no  necessity  for  an  implication  of  a  covenant  against 
the  owner  to  give  his  land  to  the  public  without  compensation, 
nor  even  to  dedicate  it  to  public  use.  Why,  then,  shall  these 
implications  be  made  in  a  case  where  the  street  is  laid  out  by 
municipal  action,  and  the  owner  does  nothing  whatever  as  tO' 
the  public,  and  nothing  as  to  his  private  grantee  except  sim- 
ply to  refer,  as  matter  of  description  in  his  grant,  to  a  ctreet 
laid  out  but  not  opened  by  public  authority?  In  making  such 
a  grant  the  public  is  not  in  privity  with  him;  his  dealing  is 
not  with  them  but  with  a  private  citizen.  Whatever  may  be 
his  obligation  to  that  citizen  because  of  the  private  contract 
between  them,  no  analogy  requires  a  similar  deduction  to  be 
made  between  the  owner  and  the  public.  Of  course  an  owner 
may  dedicate  his  ground  to  public  use  as  streets  by  dividing 
his  land  into  lots  and  streets  upon  a  plan  made  for  the  pur- 
pose, and  selling  the  lots  in  accordance  therewith.  But  in 
such  case  the  acts  done  are  his  own  acts,  and  because  they  are 
his  they  justify  the  inference  of  dedication. 

There  are  but  few  reported  cases  in  which  the  direct  ques- 
tion has  arisen.  The  case  of  Bellinger  v.  Union  Burial-ground 
Society,  10  Pa.  St.  135,  is  one  of  the  earliest.  Its  purport  is 
thus  expressed  in  the  syllabus:  A  sale  of  a  lot  by  a  plan  on 
which  a  public  street  is  laid  out  as  one  of  the  boundaries,  and 
a  conveyance  describing  the  lot  as  a  lot  on  W  Street,  as  the 
same  shall  be  opened,  and  bounded  on  the  south  by  W  Street, 
does  not  create  a  covenant  on  which  the  grantors  are  liable, 
where  the  street  was  subsequently  vacated  by  legislative  author- 
ity and  the  grantors  entered  upon  and  occupied  the  land  over 
which  it  was  laid  out.  Coulter,  J.,  in  discussing  the  legal 
eflfect  of  the  descriptive  words  of  the  grant,  said:  "But  did  the 
words  used  in  the  deed  amount  to  a  covenant,  or  can  a  cove- 
nant be  squeezed  out  of  them?  Every  lot  granted  must  have 
a  boundary  to  fix  its  locality,  and  what  boundary  so  fit  and 
proper  as  a  street  laid  out,  marked,  and  declared  a  publie 
highway  according  to  law?  It  was  not  then  actually  open, 
but  to  be  opened  when  public  convenience  required.  Thi* 
both  parties  knew,  for  it  was  the  law,  and  all  people  are  sup- 
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posed  to  know  the  law  on  the  subject  about  which  they  con- 
tract  It  would  be  a  novel  legal  doctrine  to  broacli  over 

the  broad  lands  of  the  state,  that  if  one  sold  land  bounded  by 
a  public  highway,  ho  might  be  sued  for  a  covenant  broken,  if 
the  public  in  any  time  to  come  should  vacate  the  highway. 
The  parties  described  the  subject  of  the  contract  under  an 
existing  state  of  things  as  known  and  accessible  to  everybody. 
lUit  this  does  not  amount  to  a  covenant  that  this  state  of 
things  shall  be  perpetual."  The  value  of  this  decision  con- 
sists in  the  distinction  it  makes  between  the  effect  of  wordg  of 
description  in  a  private  grant,  where  the  adjoining  street  is 
laid  out  by  public  authority  and  when  by  the  act  of  the 
owner. 

In  the  case  of  Forbes  Street,  70  Pa.  St.  125,  commissioners 
were  appointed  under  an  act  of  1836  to  set  off  and  survey  a 
tract  adjoining  Pittsburgh  as  a  city  district,  make  a  plan  of 
it,  locate  and  mark  streets,  etc.,  and  return  the  plan  to  the 
quarter  sessions,  which  being  approved,  the  streets  to  be  pub- 
lic highways.  The  district  was  surveyed,  the  plan  made  and 
returned,  and  the  streets,  Forbes  Street  being  one,  were  located. 
After  the  plan,  Aiken  sold  a  lot,  describing  it  as  bounded  on 
Forbes  Street.  This  was  not  a  dedication  by  him  of  his  land 
covered  by  Forbes  Street.  This  court,  Read,  J.,  having  said 
that  the  act  made  two  classes  of  streets,  one  such  as  were  laid 
out  by  the  commissioners,  and  the  other  such  as  had  been 
laid  out  and  appropriated  by  private  persons  for  public  use, 
or  for  the  use  of  owners  of  lots  fronting  thereon,  con-jluded: 
"So  the  question  of  dedication  in  all  the  authorities  in  this 
state  really  applies  only  to  streets  of  the  second  class,  b  nd  has 
no  application  to  streets  of  the  first  class,  which  in  one  of  the 
cases  creates  the  absurdity  of  dedicating  by  inference  d  house, 
as  well  as  the  ground  on  which  it  stands,  to  the  public  '' 

The  case  of  Borough  of  Easton  v.  Rinck,  IIG  Pa.  St,  1  seems 
to  be  quite  in  point  with  the  present.  On  the  opei  ing  of 
Eighth  Street  in  the  borough  of  Easton,  the  heirs  of  Jacob 
Rinek  applied  for  an  assessment  of  damages  by  rejwon  of 
opening  the  street  and  taking  their  land  covered  by  the  street. 
The  case  is  not  well  reported,  but  an  examination  of  thf  paper 
books  shows  that  on  the  trial,  after  proof  of  the  value  "f  the 
land  taken,  the  borough  offered  to  prove  that  Jacob  Rinek, 
the  deceased  ancestor,  had  sold  lots  bordering  on  Eighth  St  reet, 
the  description  of  one  of  them  being  as  follows:  "Beginning 
at  the  southeast  corner  of  Ferry  and  Eighth  streets,  as  Hid 
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out  in  the  new  plan  of  said  town;  thence  east  sixty  feet,  etc.. 
....  to  said  Eighth  Street;  then  north  along  the  east  line  of 
said  Eighth  Street,"  etc.  The  records  of  the  deeds  thus  made, 
and  also  of  the  public  maps  of  the  borough,  showing  that 
Eighth  Street  was  a  public  street  of  the  borough  prior  to  said 
deeds,  were  offered  to  prove  a  dedication  of  the  ground  occu- 
pied by  the  street  to  public  use,  but  they  were  rejected  by  the 
court  below,  and  this  was  the  error  assigned  here.  In  a  -per 
curiam  opinion  we  said:  "No  question  arises  between  the  ven- 
dor and  vendee  of  land  fronting  on  a  street.  The  sole  claim 
is  by  the  owner  of  the  land  against  the  municipality  for  dam- 
ages which  he  sustained  by  its  taking  of  his  land  for  a  street. 
No  dam'ages  were  sustained  until  the  street  was  opened." 
The  judgment  of  the  court  below  was  affirmed. 

The  only  case  which  seems  to  be  in  hostility  with  the  fore- 
going is  In  re  Opening  of  Pearl  Street,  111  Pa.  St.  565,  but  an 
examination  of  that  case,  as  it  appears  in  the  report  and  iu 
the  paper  books,  discloses  that  it  is  entirely  different  from  the 
present,  and  that  it  does  not  raise  the  question  arising  upon 
this  record.  It  was  not  an  application  for  damages  by  the 
original  owner  upon  the  opening  of  the  street,  but  of  certain 
grantees  of  the  original  owners  and  of  others  who  claimed 
under  them.  The  Baring  estate  owned  the  land,  and  in  1858 
the  then  owners,  two  English  ladies,  executed  a  formal  act  of 
dedication  to  public  use  of  a  large  number  of  streets  extend- 
ing through  the  whole  of  a  tract  of  thirty  acres,  together  with 
a  release  of  damages  to  the  city  for  the  opening  of  the  streets. 
Accompanying  this  written  and  sealed  dedication  was  a  plan 
of  the  whole  property,  with  the  streets  all  laid  out  upon  it, 
and  all  named,  except  Pearl  Street,  which  had  not  then  been 
named,  but  which  was  nevertheless  marked  and  laid  out  as  a 
thirty-foot  street  on  the  plan.  This  plan  was  expressly  re- 
ferred to  in  the  act  of  dedication,  and  made  a  part  of  it, 
and  the  fact  of  dedication  was  just  as  complete  and  perfect 
as  to  it  as  it  was  in  regard  to  all  the  other  numbered  and 
named  streets  on  the  plan.  Moreover,  in  the  deed  to  Richard 
Smithurst  from  the  Baring  trustees,  this  street  is  expressly 
mentioned  as  a  street  included  in  the  grant,  and  of  course  it 
could  only  be  regarded  as  an  already  dedicated  street,  for 
which  no  damages  could  ever  be  claimed  by  anybody.  The 
same  description  appeared  in  the  deed  to  Steen,  and  it  was 
his  trustees  who  claimed  damages  in  the  case  of  Pearl  Street. 
There  were  other  claimants,  but  none  of  them  could  have 
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any  greater  rights  than  the  Barings,  Smithurst,  or  Steen,  all 
of  whom  preceded  them  in  the  title,  and  were  alike  excluded 
from  damages  by  the  written  dedication.  The  paper  books 
ehow  that  counsel  against  the  claimants  argued  the  case  upon 
this  very  ground.  Viewed  in  the  light  of  these  facts,  the  lan- 
guage of  this  court  in  the  per  curiam  opinion  in  the  case  of 
Pearl  Street  was  entirely  apposite  and  appropriate,  but  it  de- 
cides nothing  as  to  the  present  contention,  which  did  not  then 
arise.  It  is  not  necessary  to  review  the  other  authorities  cited 
for  the  appellees.  They  are  not  in  point,  and  we  are  clearly 
of  opinion  that  upon  the  exact  facts  of  the  present  case  the 
doctrine  of  dedication  by  implication  does  not  apply  as  against 
the  claim  of  the  appellants.  The  assignments  of  error  are  all 
sustained. 

Decree  reversed,  and  record  remitted  for  further  proceedings 
at  the  cost  of  the  defendants  in  error. 


Dedication  or  Stbe£T3  by  Maps  and  Plats,  and  Rsfsrenck  thereto 
IN  Deeds:  See  if.  B.  Church  v.  Hoboken,  97  Am.  Dec.  696,  and  note. 


Royal  Insurance  Company  v.  Beatty. 

[119  Pennsylvania  State,  6.1 

CONTRACT  —  Legal  Inference  of,  Arising  from  Silence. — Although  cir- 
cumstances may  exist  which  will  impose  a  contractual  obligation  by 
mere  silence,  yet  such  circumstances  are  exceptional  in  their  chara<;ter, 
and  of  rare  occurrence;  and  no  legal  liability  can  arise  out  of  the  mere 
silence  of  the  party  sought  to  be  affected,  unless  he  was  subject  to  a 
duty  of  speech,  which  was  neglected,  to  the  harm  of  the  other  party. 

Insurance  —  Insufficient  Proof  of  Renewal  of  Policy. — Where  it  is 
sought  to  establish  renewal  of  insurance  policy  in  an  action  thereon,  and 
the  plaintiff  merely  proves  an  application  to  the  defendant's  agent  to 
"bind"  or  renew  the  policy,  and  receiving  no  answer,  supposed  that 
the  policy  was  continued,  no  contractual  obligation  on  the  part  of  the 
defendant  is  thereby  established. 

Action  by  William  Beatty  against  the  Royal  Insurance 
Company  to  recover  upon  two  policies  of  fire  insurance.  The 
material  facts  appear  in  the  opinion.  The  verdict  was  for  the 
plaintiff,  and  judgment  being  entered  thereon,  the  defendant 
assigned  error. 

R.  C.  McMurtrie,  for  the  plaintifif  in  error. 

George  IF.  Earle,  Jr.,  and  Richard  P.  White,  for  the  defendant 
in  error. 
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Green,  J.  "We  find  ourselves  unable  to  discover  any  evi- 
dence of  a  contractual  relation  between  the  parties  to  this 
litigation.  The  contract  alleged  to  exist  was  not  founded 
upon  any  writing,  nor  upon  any  words,  nor  upon  any  act  done 
by  the  defendant.  It  was  founded  alone  upon  silence.  While 
it  must  be  conceded  that  circumstances  may  exist  which  will 
impose  a  contractual  obligation  by  mere  silence,  yet  it  must 
be  admitted  that  such  circumstances  are  exceptional  in  their 
character,  and  of  extremely  rare  occurrence.  We  have  not 
been  furnished  with  a  perfect  instance  of  the  kind  by  the 
counsel  on  either  side  of  the  present  case.  Those  cited  for 
defendant  in  error  had  some  other  element  in  them  than 
mere  silence  which  contributed  to  the  establishment  of  the 
relation. 

But  in  any  point  of  view,  it  is  diflScult  to  understand  how  a 
legal  liability  can  arise  out  of  the  mere  silence  of  the  party 
sought  to  be  affected,  unless  he  was  subject  to  a  duty  of 
epeech,  which  was  neglected,  to  the  harm  of  the  other  party. 
If  there  was  no  duty  of  speech,  there  could  be  no  harmful 
omission  arising  from  mere  silence.  Take  the  present  case  as 
an  illustration.  The  alleged  contract  was  a  contract  of  fire 
insurance.  The  plaintiff  held  two  policies  against  the  de- 
fendant, but  they  had  expired  before  the  Toss  occurred,  and 
had  not  been  formally  renewed.  At  the  time  of  the  fire,  the 
plaintiff  held  no  policy  against  the  defendant.  But  he  claims 
that  the  defendant  agreed  to  continue  the  operation  of  the 
expired  policies  by  what  he  calls  "binding"  them.  How 
does  he  prove  this?  He  calls  a  clerk,  who  took  the  two  poli- 
cies in  question,  along  with  other  policies  of  another  person, 
to  the  agent  of  the  defendant  to  have  them  renewed,  and  this 
is  the  account  he  gives  of  what  took  place:  "The  Royal  com- 
pany had  some  policies  to  be  renewed,  and  I  went  in  and 
bound  them.  Q.  State  what  was  said  and  done.  A.  I  went 
into  the  office  of  the  Royal  company  and  asked  them  to  bind 
the  two  policies  of  Mr.  Beatty  expiring  to-morrow.  The  court: 
Who  were  the  policies  for?  A.  For  Mr.  Beatty.  The  court: 
That  is  your  name,  is  it  not?  A.  Yes,  sir.  These  were  the 
policies  in  question.  I  renewed  the  policies  of  Mr.  Priestly 
up  to  the  1st  of  April.  There  was  nothing  more  said  about 
the  Beatty  policies  at  that  time.  The  court:  What  did  they 
eay?  A.  They  did  not  say  anything;  but  I  suppose  that 
they  went  to  their  books  to  do  it.  They  commenced  to  talk 
about  the  night  privilege,  and  that  was  the  only  subject  dis- 
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cussed."  In  his  further  examination,  he  was  asked:  "Q.  Did 
you  say  anything  about  those  policies  [Robert  Beatty's]  at 
that  time?  A.  No,  sir;  I  only  spoke  of  the  two  policies  for 
William  Beatty.  Q.  What  did  you  say  about  them?  A.  I 
went  in  and  said,  '  Mr.  Skinner,  will  you  renew  the  Beatty 
policies  and  the  night  privilege  for  Mr.  Priestly?'  and  that 
ended  it.  Q.  Were  the  other  companies  bound  in  the  same 
way?  A.  Yes,  sir;  and  I  asked  the  Royal  company  to  bind 
Mr.  Beatty." 

The  foregoing  is  the  whole  of  the  testimony  for  the  plaintitT 
as  to  what  was  actually  said  at  the  time  when  it  is  alleged  the 
policies  were  bound.  It  will  be  perceived  that  all  that  the 
witness  says  is,  that  he  asked  the  defendant's  agent  to  bind 
the  two  policies,  as  he  states  at  first,  or  to  renew  them,  as  he 
says  last.  He  received  no  answer,  nothing  was  said,  nor  was 
anything  done.  How  is  it  possible  to  make  a  contract  out  of 
this?  It  is  not  as  if  one  declares  or  states  a  fact  in  the  pres- 
ence of  another,  and  the  other  is  silent.  If  the  declaration 
imposed  a  duty  of  speech  on  peril  of  an  inference  from  silence, 
the  fact  of  silence  might  justify  the  inference  of  an  admission 
of  the  truth  of  the  declared  fact.  It  would  then  be  only  a 
question  of  hearing,  which  would  be  chiefly  if  not  entirely  for 
the  jury.  But  h^e  the  utterance  was  a  quesiion,  and  not  an 
assertion,  and  there  was  no  answer  to  the  question.  Instead 
of  silence  being  evidence  of  an  agreement  to  do  the  thing 
requested,  it  is  evidence,  either  that  the  question  was  not 
heard,  or  that  it  was  not  intended  to  comply  with  the  request. 
Especially  is  this  the  case  when,  if  a  compliance  was  in- 
tended, the  request  would  have  been  followed  by  an  actual 
doing  of  the  thing  requested.  But  this  was  not  done;  how, 
then,  can  it  be  said  it  was  agreed  to  be  done?  There  is  liter- 
ally nothing  upon  which  to  base  the  inference  of  an  agreement 
upon  such  a  state  of  facts.  Hence  the  matter  is  for  the  court, 
and  not  for  the  jury;  for  if  there  may  not  be  an  inference 
of  the  controverted  fact,  the  jury  must  not  be  permitted  to 
make  it. 

What  has  thus  far  been  said  relates  only  to  the  effect  of  the 
non-action  of  the  defendant,  either  in  responding  or  in  doing 
the  thiiig  requested.  There  remains  for  consideration  the 
effect  of  the  plaintiff's  non-action.  When  he  asked  the  ques- 
tion whether  defendant  would  bind  or  renew  the  policies  and 
obtained  no  answer,  what  was  his  duty?  Undoubtedly  to 
repeat  his  question  until  he  obtained  an  answer.     For  his 
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request  was  that  the  defendant  should  make  a  contract  with 
him,  and  the  defendant  says  nothing.  Certainly,  such  silence 
is  not  an  assent  in  any  sense.  There  should  be  something 
done,  or  else  something  said,  before  it  is  possible  to  assume 
that  a  contract  was  established.  There  being  nothing  done 
and  nothing  said,  there  is  no  footing  upon  which  an  inference 
of  an  agreement  can  stand.  But  what  was  the  position  of  the 
plaintiff?  He  had  asked  the  defendant  to  make  a  contract 
with  him,  and  the  defendant  had  not  agreed  to  do  so;  he  had 
not  even  answered  the  question  whether  he  would  do  so. 
The  plaintiff  knew  he  had  obtained  no  answer,  but  he  does 
not  repeat  the  question;  he,  too,  is  silent  thereafter,  and  ho 
does  not  get  the  thing  done  which  he  asks  to  be  done.  As- 
surdly,  it  was  his  duty  to  speak  again,  and  to  take  further 
action  if  he  really  intended  to  obtain  the  defendant's  assent. 
For  what  he  wanted  was  something  affirmative  and  positive, 
and  without  it  he  has  no  status.  But  he  desists,  and  does  and 
says  nothing  further.  And  so  it  is  that  the  whole  of  the 
plaintiff's  case  is  an  unanswered  request  to  the  defendant  to 
make  a  contract  with  the  plaintiff,  and  no  further  attempt  by 
the  plaintiff  to  obtain  an  answer,  and  no  actual  contract  made. 
Out  of  such  facts,  it  is  not  possible  to  make  a  legal  inference 
of  a  contract. 

The  other  facts  proved,  and  offered  to  be  proved,  but  rejected 
improperly,  as  we  think,  and  supposed  by  each  to  be  consist- 
ent with  his  theory,  tend  much  more  strongly  in  favor  of  the 
defendant's  theory  than  of  the  plaintiff's.  It  is  not  necessary 
to  discuss  them,  since  the  other  views  we  have  expressed  are 
fatal  to  the  plaintiff's  claim.  Nor  do  I  concede  that  if  defend- 
ant heard  plaintiff's  request,  and  made  no  answer,  an  infer- 
ence of  assent  should  be  made.  For  the  hearing  of  a  request 
and  not  answering  it  is  as  consistent,  indeed  more  consistent, 
with  a  dissent  than  an  assent.  If  one  is  asked  for  alms  on 
the  street,  and  hears  the  request  but  makes  no  answer,  it  cer- 
tainly cannot  be  inferred  that  he  intends  to  give  them.  In 
the  present  case  there  is  no  evidence  that  defendant  heard  the 
plaintiff's  request,  and  without  hearing,  there  was  of  course 
no  duty  of  speech. 

Judgment  reversed. 


SiLSNCB  DOE3  KOT  Crsatb  Estofpel,  uuloss  there  was  a  duty  to  speak: 
Ifew  York  Rubber  Co.  v.  Rothery,  1  Am.  St.  Rep.  822,  and  note;  and  to  the 
same  effect  are  Putnam  v.  Tyler,  117  Pa.  St.  570;  and  Nicholaa  v.  Austin,  82 
Va.  817. 
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Co.vTRACT,  What  does  not  Amount  to  Acceptancb  op  Offer:  See  Cor- 
coran  v.  White,  57  Am.  Rep.  858;  Sawyer  v.  Brossart,  56  Id.  371. 

WuERE  BY  Agreement  Insurance  is  to  Attach  from  the  time  of  s 
deposit  of  a  letter  in  the  post-office,  this  implies  a  letter  duly  stamped:  Blake 
V.  Insurance  Co.,  60  Am.  Rep.  15. 

Testimony  of  Party  to  Contract,  Which  Tends  only  to  Show  hi3 
Thoughts  and  Purposes,  not  disclosed  at  the  time  of  making  the  contract, 
is  inadmissible  to  show  that  his  agreement  meant  something  else:  Cake  v. 
PoUsville  Bank,  2  Am.  St.  Rep.  600. 

Contract  of  Insurance,  when  Complete:  Sheldon  v.  Life  Ins.  Co.,  65 
Am.  Dec.  565;  Kdm  v.  Insurance  Co.,  97  Id.  291,  and  note  295;  ComirerckU 
Ins.  Co.  V.  Hallock,  72  Id.  379. 


Pennsylvania  Railroad  Company  v.  Stern. 

[119  Pennsylvania  State,  24.] 
Common  Carrier.  —  Deuvery  of  Goods  by  Common  Carrier  not  in 
Accordance  with  the  bill  of  lading  is  at  the  carrier's  risk,  the  title  to 
the  property  remaining  in  the  consignor  until  delivery  in  accordance 
with  conditions.  And  the  carrier  is  not  relieved  from  liability  under 
this  rule,  on  the  ground  of  a  delivery  in  accordance  with  a  course  of 
dealing  with  the  party  to  whom  it  is  made,  in  the  absence  of  proof  that 
such  course  of  dealing  was  brought  home  to  the  knowledge  of  the  con- 
signor in  a  way  to  justify  a  finding  that  he  had  acquiesced  therein,  and 
consented  to  the  delivery  in  the  particular  instance  accordingly. 

Action  by  Stern  and  Spiegel  against  the  Pennsylvania 
Railroad  Company  to  recover  the  value  of  a  certain  car-load 
of  bones  shipped  by  the  plaintiffs,  consigned  to  themselves. 
Other  material  facts  appear  in  the  opinion. 

George  Tucker  Bispham  and  John  Hampton  Barnes,  for  the 
plaintiff  in  error. 

Edward  E.  Nicholas  and  Charles  Davis,  for  the  defendants 
in  error. 

Paxson,  J.  The  only  error  assigned  is  to  the  charge  of  the 
court.  It  was  in  substance  that  the  defendant  company  could 
only  deliver  the  merchandise  upon  the  production  of  the  bill 
of  lading,  and  that  as  there  was  nothing  to  excuse  delivery 
without  a  compliance  with  the  terms,  the  jury  should  find  for 
the  plaintifls. 

We  see  no  error  in  this.  The  plaintiffs  shipped  tliis  car- 
load of  dry  Ijones  from  Bay  City,  Michigan,  to  Landenburg, 
Chester  County,  Pennsylvania,  consigned  to  themselves.  At 
the  same  time  they  drew  on  Whauu  for  the  amount,  at  forty- 
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five  (lays.  There  was  a  bill  of  lading  attached  to  the  draft, 
showing  that  Stern  and  Spiegel,  the  shippers,  had  consigned 
said  car  to  themselves.  The  letter  of  the  latter  to  Whann, 
and  the  invoice,  both  of  which  were  shown  to  the  agent  of  the 
defendant  company  at  Landenburg,  were  notice  that  there  was 
a  draft  and  bill  of  lading,  and  that  Whann  was  required  to 
protect  the  draft.  The  agent  delivered  the  car  to  Whann 
without  the  bill  of  lading,  and  without  an  acceptance  of  the 
draft.  This  he  had  no  right  to  do.  The  title  to  the  property 
remained  in  the  consignors  until  delivery  in  accordance  with 
the  conditions.  Bills  of  lading  are  symbols  of  property,  and 
when  properly  indorsed  operate  as  a  delivery  of  the  property 
itself,  investing  the  indorsers  with  a  constructive  custod}--, 
which  serves  all  the  purposes  of  an  actual  possession,  and 
80  continues  until  there  is  a  valid  and  complete  delivery 
of  the  property  under  and  in  pursuance  of  the  bill  of  lading, 
and  to  the  persons  entitled  to  receive  the  same:  Hieskell  v. 
Farviers'  and  Merchants^  National  Bank,  89  Pa.  St.  155;  33  Am. 
Rep.  745.  There  could  be  no  delivery  except  in  accordance 
with  the  bill  of  lading:  Dows  v.  Milwaukee  Bank,  91  U.  S.  618; 
Stollenwerck  v.  Thatcher,  115  Mass.  224.  The  invoice  standing 
alone  furnishes  no  proof  of  title:  Benjamin  on  Sales,  sec.  332; 
Bows  V.  Milwaukee  Bank,  supra. 

It  was  urged,  however,  that  there  was  a  course  of  dealing 
between  the  parties  that  would  take  the  case  out  of  the  rule 
above  stated.  The  attention  of  the  court  below  does  not  appear 
to  have  been  called  to  this  matter  upon  the  trial.  No  reference 
to  it  is  to  be  found  in  the  charge,  nor  was  any  point  submitted 
which  would  call  it  forth.  There  was  evidence  that  the  de- 
fendant company  had  on  more  than  one  occasion  delivered 
goods  from  the  same  shippers  to  Whann  prior  to  the  accept- 
ance of  the  drafts.  No  harm  came  of  this,  because  the  drafts 
were  afterwards  accepted  and  paid.  But  this  course  of  deal- 
ing between  the  company  and  Whann  was  not  brought  home 
to  the  knowledge  of  the  plaintiffs  in  a  way  that  would  justify 
the  jury  in  finding  that  they  had  acquiesced  in  such  an  ar- 
rangement, and  that  they  had  consented  to  the  delivery  of  this 
particular  car-load  without  the  production  of  the  bill  of  lading 
and  acceptance  of  the  draft.  The  company  delivered  in  their 
own  wrong  and  assumed  the  risk. 

Nor  can  we  say  as  matter  of  law  that  plaintiffs  suffered  no 
loss  by  reason  of  the  improper  delivery.  If  the  draft  had  been 
accepted,  it  might  have  been  paid,  notwithstanding  the  failure 


628  Barrett  v.  Nealon.  [Penn. 

of  Whann,  or  the  plaintiffs  might  have  sold  it  "without  re- 
course. 

Judgment  affirmed. 


CoMMOX  Carrier,  Duty  of  as  to  Delivert,  and  liability  for  misdelivery: 
Hayes  v.  Wella,  Fargo,  &  Co.,  83  Am.  Dec.  89,  and  note  95;  Shenk  v.  Phila- 
delphia Steam  Propeller  Co.,  100  Id.  541;  Vincent  v.  Rather,  98  Id.  516;  Hou>- 
ard  V.  Steamship  Co.,  35  Am.  Rep.  571;  Houston  etc,  R.  R.  Co.  v.  Adams,  30 
Id.  IIG;  McEntee  v.  New  Jersey  Steamboat  Co.,  6  Id.  28,  and  note  .30;  Price 
V.  Railroad  Co.,  10  Id.  475;  Winsloto  v.  Railroad  Co.,  1  Id.  365;  to  deliver  as 
directed  by  bill  of  lading:  McEwen  v.  Railroad  Co.,  5  Id.  216.  A  common 
carrier  who  delivers  contrary  to  the  directions  of  the  bill  of  lading  commits  a 
breach  of  contract,  and  is  liable  for  the  value  of  the  goods:  North  v.  i/er- 
chaiUs'  d:  M.  T.  Co.,  146  Mass.  315, 

Custom  Limiting  Liability  of  Common  Carrier  cannot  be  Shown 
unless  knowledge  of  such  custom  was  brought  home  to  the  shipper:  Ori^th 
V.  Cave,  83  Am.  Dec.  82;  Illinois  Central  R.  R.  Co.  v.  Smyser,  87  Id.  301;  Pitre 
V,  Offut,  99  Id.  749. 

Delivery  by  Carrier  according  to  custom:  See  McMastera  v.  Pennsyl- 
vania R.  R.  Co.,  8  Am.  Rep.  264. 


Barrett   v.  Nealon. 

[119  Pennsylvania  State,  171.  J 
Fraudulent  Conveyances.  —  Bond   and   Mortgage  Given  Partly  to 
Secure  Real  Debt,  but  partly  to  protect  the  obligor's  property  agadnst 
certain  persons  holding  his  indorsements,  is  fraudulent  and  void,  and  as- 
sailable by  all  creditors  existing  at  the  time  of  the  transaction. 

Action  of  ejectment  by  Mary  Barrett  against  Stephen 
Nealon  and  Michael  Loftus,  to  recover  a  certain  lot.  The 
title  to  the  land  in  dispute  was  in  John  Nealon  on  and  prior 
to  October  28,  1878,  and  the  plaintiff  claimed  title  by  sheriff's 
deed  to  her  for  all  the  right,  title,  and  interest  of  John  Nealon 
in  and  to  said  land,  dated  April  10,  1884,  the  sheriff's  sale  be- 
ing made  by  virtue  of  a  fieri  facias  issued  on  a  judgment  on 
a  promissory  note  given  by  John  Nealon  in  favor  of  Thomas 
F.  Walsh,  dated  July  26,  1880,  for  four  hundred  and  seventy- 
five  dollars.  The  defendants  claimed  title  by  sheriff's  deed  to 
them  of  the  same  land,  the  sheriff's  sale  being  made  Decem- 
ber 23,  1883,  by  virtue  of  a  writ  of  fieri  facias  issued  upon  a 
judgment  on  a  bond  given  by  John  Nealon  to  Stephen  Nealon 
and  Michael  Loftus,  in  twenty  thousand  dollars,  conditioned 
for  the  payment  of  ten  thousand  dollars,  dated  October  29, 
1878,  and  payable  November  1,  1878.  The  bond  was  secured 
by  two  mortgages  conveying  all  the  mortgagor's  real  estate  in> 
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4he  counties  of  Lackawanna  and  Luzerne.  At  the  date  of  the 
bond  and  mortgages,  John  Nealon  was  indebted  in  the  sum  of 
about  thirteen  thousand  dollars,  of  which  amount  six  thou- 
sand or  seven  thousand  dollars  was  for  liability  as  indorser 
to  L.  G.  Turner  and  Samuel  Raynor;  he  was  indebted  to 
Thomas  F.  Walsh  in  four  hundred  and  seventy-five  dollars, 
merged  in  the  judgment  upon  which  the  sheriff's  sale  to  the 
plaintiflf  was  made,  which  indebtedness  was  for  wages  due 
Walsh  for  labor  performed;  he  also  owed  the  defendants  three 
thousand  dollars,  which  was  increased  to  six  thousand  five 
hundred  dollars  by  an  additional  loan,  when  he  executed  to 
them  the  said  bond  and  mortgages.  Other  testimony  ad- 
duced by  the  plaintiff  showed  in  substance  that  the  bond 
and  mortgages  executed  by  John  Nealon  to  Stephen  Nealon 
and  Michael  Loftus  were  given  to  hinder,  delay,  and  defraud 
the  two  creditors  who  held  John  Nealon's  indorsements;  John 
Nealon  himself  testifying  that  the  said  obligations  were  not 
^iven  to  defraud  his  honest  creditors,  and  that  said  Thomas  F. 
Walsh  was  one  of  his  honest  creditors.  It  also  appeared  from 
the  testimony  that  the  defendants,  Stephen  Nealon  and  Michael 
Loftus,  knew  of  the  purpose  of  John  Nealon  in  executing  the 
bond  and  mortgages,  namely,  in  part  to  secure  the  defendants, 
and  partly  to  protect  himself  from  the  two  indorsements  to  L. 
O.  Turner  and  Samuel  Raynor.  The  court  charged  the  jury 
that  there  was  not  sufficient  evidence  to  submit  to  them  on 
the  question  of  fraud;  that  the  mortgage  itself  was  not  fraud- 
ulent, and  the  only  thing  to  make  it  so  was  the  alleged  corrupt 
agreement  testified  to  by  John  Nealon  as  made  with  Stephen 
Nealon,  and  that  only  disclosed  the  purpose  of  defeating  the 
indorsement.  The  jury  then  returned  a  verdict  in  favor  of 
the  defendants,  and  subsequently  the  court  discharged  a  rule 
for  a  new  trial.     The  plaintiff  assigned  error. 

Lemuel  Amerman  and  W.  II.  Jessup,  for  the  plaintiff  in 
error. 

E.  N.  Willard  and  F.  W.  Gunster^  for  the  defendants  in 
€rror. 

Paxson,  J.  The  learned  judge  below  unfortunately  drifted 
into  a  wrong  theory  in  the  trial  of  this  case,  and  the  error 
runs  all  through  it.  He  held,  substantially,  that  if  the  mort- 
gage given  by  John  Nealon  to  the  defendants  below  was  in 
pursuance  of  an  arrangement  by  which  it  was  to  be  used  to 
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protect  Nealon's  property  from  the  creditors  who  held  his  in- 
dorsements, it  was  not  fraudulent,  unless  he  also  intended  to 
hinder  and  delay  the  plaintiff  below.  Nealon  testified  that 
the  mortgage  was  intended  in  part,  at  least,  to  cover  up  his 
property,  so  that  it  could  not  be  made  liable  for  his  indorse- 
ments; that  he  did  not  regard  them  as  just  debts;  and  that  he 
had  no  thought  or  intention  of  keeping  any  of  his  just  credi- 
tors at  bay,  and  particularly  that  he  did  not  intend  to  defraud 
the  plaintiff  below. 

It  needs  but  a  moment's  reflection  to  see  that  this  position 
cannot  be  sustained.  The  plaintiff  was  a  creditor  at  the  time 
the  mortgage  was  given.  Nealon  was  as  much  bound  for  his 
indorsements  as  for  any  other  debt.  The  effect  of  covering 
up  his  property  to  protect  him  against  particular  creditors  is 
a  wrong  against  them  all,  and  they  are  all  equally  hindered 
or  delayed.  He  cannot  be  permitted  to  say  that  he  intended 
to  cheat  A,  but  did  not  mean  to  cheat  B,  both  being  existing 
creditors  at  the  time;  and  that  his  mortgage  or  conveyance, 
given  for  the  purpose  of  covering  up  his  property,  while  void 
as  to  A,  is  yet  good  against  B,  because  he  did  not  intend  to 
defraud  the  latter.  It  is  true,  we  have  held  in  some  cases 
that  where  a  debt  has  been  contracted  years  after  the  fraudu- 
lent act,  such  creditor  has  no  standing  to  attack  it,  for  the 
reason  that,  not  being  a  creditor  at  the  time,  he  was  not  a 
creditor  intended  to  be  defrauded.  But  it  has  never  been 
held  that  a  conveyance  to  hinder  and  delay  creditors  was  not 
assailable  by  all  creditors  existing  at  the  time  of  the  convey- 
ance. 

Acting  upon  the  theory  above  indicated,  the  learned  judge 
held  that  there  was  not  sufficient  evidence  of  fraud  to  submit 
to  the  jury,  and  directed  a  verdict  for  the  defendants.  This, 
we  think,  was  error.  There  was  the  positive  evidence  of 
Nealon  that  the  mortgage  was  given  to  protect  liis  property 
from  his  indorsees,  and  there  was  some  evidence  that  the  de- 
fendants (mortgagees)  knew  of  his  purpose,  and  acquiesced 
in  it.  There  was  enough  to  carry  the  case  to  the  jury.  All  of 
the  assignments  of  error  are  sustained. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


FKyVUUULENT     CONVEYANCB     IS    NCLLITY   A3   TO   CrEDITOKS     OF     GrANTOR; 

ScJiu/emian  v.  O'Brien,  92  Am.  Dec.  708,  and  note  713;  Lyons  v.  Leahy,  3 
Am.  St.  Rep.  133. 

Fraudulent  Conveyances,  Instances  of:  Crawford  v.  Kirkey,  28  Am. 
Rep.  704,  aud  note  721 
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Fraudulent  Conveyances,  Who  are  Creditors  within  Meaning  of 
Statute  against:  Shean  v.  Shaij,  13  Am.  Rep.  366;  Bovgard  v.  Block,  25  Id. 
276. 

Creditor  may  Lawtully  Take  from  his  Debtor  a  conveyance  with 
the  honest  purpose  of  securing  his  own  debt,  although  he  knows  that  it  is 
intended  to  delay  and  hinder  other  creditors:  Shelley  v,  Booihe,  39  Am.  Rep. 
481. 

Convkyancb  Valid  in  Part:  See  Morris  v.  Pearson,  28  Am.  Rep.  315. 


Salsbury  v.  Black. 

fll9  Pennsylvania  State,  200.J 

Trusts  —  Purchase  of  Land  at  Sheriff's  Sale.  — The  defendant  in  eject- 
ment, having  purchased  the  land  in  dispute  at  sheriff's  sale,  under  a  ver- 
bal agreement  to  buy  for  the  plaintiff  as  whose  property  the  land  was 
sold,  with  a  right  in  the  latter  to  redeem  within  a  limited  period,  is  not 
a  trustee  ex  malejicio  for  the  plaintiff,  who  failed  to  pay  any  part  of  the 
redemption  money,  and  the  contract  resting  in  parol  merely  is  not  en- 
forceable. 

Equity  will  not  Give  Unlimited  Time  to  Redeem,  and  will  not  enforce 
tlie  right  three  years  after  the  period  for  redemption  has  expired,  the 
property  in  the  mean  time  having  greatly  increased  in  value  through 
repairs  and  improvements. 

Action  of  ejectment.  The  facts  appear  in  the  opinion. 
Verdict  and  judgment  for  the  defendant,  and  the  plaintiff 
assigned  error. 

G.  M.  Harding  and  W.  W.  Watson,  for  the  plaintiff  in  error. 

Edward  N.  Willard,  Edward  B.  Sturges,  and  Everett  Warren, 
for  the  defendant  in  error. 

Paxson,  J.  This  was  an  action  of  ejectment.  The  defend- 
ant claimed  title  by  virtue  of  a  sheriff's  deed.  The  plaintifif 
claims  under  a  parol  trust,  and  alleges  that  it  comes  within 
the  exception  of  the  act  of  1856,  for  the  reason  that  it  is  a 
resulting  trust. 

The  facts,  stating  them  in  the  most  favorable  way  for  the 
plaintiff,  are  substantially  as  follows:  At  and  for  some  time 
before  the  sheriff's  sale,  the  plaintiff  was  the  owner  of  the 
house  in  question.  The  defendant  occupied  it  as  her  tenant. 
The  rent  was  paid  to  her  brother.  There  were  three  liens  on 
the  property,  viz.:  1.  A  mortgage  of  $2,000,  held  by  a  Mrs. 
Sherwood;  2.  A  judgment  for  $2,000,  held  by  the  defendant; 
3.  A  judgment  in  favor  of  Thomas  Moore  for  $1,249.54.  The 
interest  upon  all  these  liens  was  largely  in  arrear.  In  June, 
1878,  the  defendant  ascertaining  that  the  Sherwood  mortgage 
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was  about  to  be  foreclosed,  notified  the  plaintiff,  who  lived  out 
of  the  county,  of  that  fact.  She  met  the  defendant  in  Wilkes- 
barre  shortly  thereafter,  and  an  arrangement  was  made  by 
which  the  arrears  of  interest  due  on  the  Sherwood  mortgage 
were  paid  and  the  proceedings  stopped,  the  defendant  ad- 
vancing the  sum  of  $250  for  that  purpose.  The  plaintiff 
alleges  that  at  this  interview  the  defendant  agreed  to  sell  the 
property  on  his  judgment,  and  buy  it  in  for  her.  This  would 
leave  it  subject  to  the  Sherwood  mortgage.  The  defendant 
denies  this,  and  says  he  told  her  if  the  interest  was  paid  upon 
the  mortgage,  he  would  let  his  judgment  stand  for  two  years 
at  six  per  cent.  Be  that  as  it  may,  the  property  was  sold  by 
the  sheriff  upon  defendant's  judgment  in  the  following  De- 
cember. The  plaintiff  had  notice  of  this  sale;  she  came  to 
Scranton  on  the  morning  thereof;  had  an  interview  with  the 
defendant  previous  to  the  sale,  at  which  it  was  agreed  that  he 
would  buy  the  property  for  the  plaintiff.  He  purchased  it 
accordingly,  and  informed  her  of  it  the  same  evening.  The 
defendant  alleges  that  plaintiff  was  to  have  until  the  1st  of 
April  following  to  redeem.  The  plaintiff  swears  that  no  time 
was  fixed.  The  defendant  purchased  the  property,  and  paid 
the  costs  of  the  sale,  taxes,  etc.,  with  his  own  money.  The 
plaintiff  did  not  contribute  a  dollar  towards  either  the  pur- 
chase-money or  the  expenses;  nor  did  she  offer  to  do  so  for 
three  years,  and  even  then  she  made  no  tender  of  the  money. 
When  the  property  was  sold  at  the  sheriff's  sale,  the  times 
were  hard,  and  the  price  of  real  estate  very  low  in  Scranton. 
The  house  was  old  and  very  much  out  of  repair.  At  the  time 
this  ejectment  was  brought,  the  defendant  had  expended 
about  seven  thousand  dollars  in  repairing  the  house  and  re- 
modeling it,  until  it  is  now  a  comparatively  new  house,  and 
greatly  enhanced  in  value  thereby,  as  well  as  by  the  advance 
in  the  values  of  real  estate  in  Scranton.  A  considerable 
amount  of  this  expenditure  was  made  prior  to  any  demand 
by  the  plaintiff  for  a  reconveyance. 

Under  these  facts,  it  is  not  difficult  to  apply  the  law.  There 
was  no  resulting  trust  arising  from  the  payment  of  the  pur- 
chase-money, for  the  plaintiff  had  not  paid  any  portion  of  it. 
Nor  was  there  any  such  fraud  in  obtaining  the  title  as  would 
create  a  resulting  trust.  It  is  now  settled  by  repeated  decis- 
ions that  if  one  buys  property  at  sheriff's  sale,  and  verbally 
agrees  to  hold  it  in  trust  for  the  defendant,  with  a  right  of  re- 
demption in  the  defendant  within  a  limited  period,  it  is  a  con- 
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tract  resting  in  parol  merely,  and  does  not  transfer  any  title 
to  the  land:  Fox  v.  Heffner,  1  Watts  &  S.  372;  Kimmel  v. 
■Smith,  117  Pa.  St.  183.  In  the  case  last  cited,  it  was  said  by 
Justice  Strong:  "When  a  purchaser  at  a  sheriff's  sale  prom- 
ises to  hold  for  the  debtor,  and  afterwards  refuses  to  comply 
with  his  engagement,  the  fraud,  if  any,  is  not  at  the  sale,  not 
in  the  promise,  but  in  its  subsequent  breach.  That  is  too 
late."  The  plaintiff  here,  although  not  actually  the  judg- 
ment debtor,  occupied  the  position  of  one.  She  owned  the 
property  bound  by  the  judgment.  Although  not  liable  for  the 
judgment,  her  property  was,  so  that  her  case  comes  within  the 
principle  of  those  cited.  The  latest  case  upon  this  subject  ia 
Kimmel  v.  Smith,  supra,  decided  last  October  in  the  western 
district.  The  subject  is  there  treated  exhaustively  by  our 
brother  Green,  and  many  of  the  authorities  cited.  I  need 
rot  add  to  what  was  there  better  said. 

Not  only  is  this  case  barren  of  a  resulting  trust,  but  the  tes- 
timony fails  to  disclose  any  fraud,  legal  or  actual.  The  de- 
fendant admits  that  the  plaintiff  could  have  redeemed  up  to 
the  1st  of  April  following  the  sale.  The  plaintiff  says  no 
time  was  fixed.  Granted.  The  law  then  fixes  a  reasonable 
time.  Equity  will  not  give  an  unlimited  time  to  redeem.  It 
will  not  allow  a  person  claiming  such  a  right  to  lie  by  for 
three  years,  taking  the  chances  of  the  market,  and  then  when 
the  property  has  been  repaired  and  greatly  increased  in  value 
by  the  change  of  times,  come  forward  and  demand  a  convey- 
ance. To  permit  it  in  this  case  would  allow  this  plaintiff  to 
get  back  a  property  worth  fifteen  thousand  dollars  for  ona 
third  of  that  sum. 

The  allegation  that  the  defendant  was  paid  out  of  the  rents 
is  not  sustained  by  the  evidence.  It  was  not  proved  that  any 
rent  was  due  at  the  time  of  the  sheriff's  sale.  On  the  con- 
trary, he  had  advanced  $250  out  of  rent  subsequently  falling 
<Iue,  to  enable  the  plaintiff  to  pay  the  interest  on  the  Sher- 
wood mortgage. 

What  has  been  said  substantially  covers  all  the  assign- 
ments of  error  except  the  last  one.  This  will  not  be  dis- 
<;ussed  because  not  in  conformity  with  the  rules  of  court. 
I  have  looked  at  it  sufficiently  to  say,  however,  that  if  the 
deposition  was  improperly  rejected,  it  did  the  plaintiff  no 
harm.  Her  case  was  too  hopelessly  bad  to  be  cured  by  thia 
deposition. 

Judgment  affirmed. 


C3-1  Webber  r.  Commonwealth.  [Penn, 

REsrLTixG  Trust,  "wtien  It  Arises,  and  Effect  of:  Keill  v.  Keese,  51 
Am.  Dec.  746,  and  extended  note  on  subject  751-760;  Rose  v.  Hayden.  57 
Am.  Rep.  145. 

Trustee  ex  Maleficio,  when  Person  will  be  Held  as  Sfcii:  Piyr 
V.  Hoard,  1  Am.  St.  Rep.  7S9,  and  note  798;  one  who  procures  property  u; 
another  by  artifice  or  fraud  is:  Bugle  v.  Wentz,  93  Am.  Dec.  722;  Ri/nn  v. 
Dox,  90  Id.  696,  and  note  708.  The  fraud  which  will  convert  a  purchaser  at 
Bheriflf's  sale  into  a  trustee  ex  malejicio  must  be  fraud  existing  at  the  time  oi 
the  sale,  by  which  the  title  was  procured:  Kraft  v.  Smith,  117  Pa.  St.  183. 

Redemption,  Relief  against  Acxjident  Preventing  Fulfillment:  A'o;- 
joer  V.  Dyer,  59  Am.  Rep.  742. 

Forfeitures,  Relief  in  Equity  against:  Cranston  v.  Crane,  93  Am.  Dec. 
106;  Smith  v.  Mariner,  68  Id.  73,  and  note  85. 
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1.119  Pennsylvania  State,  223.] 

An  Inquiry  re.specting  the  Sanity  of  a  Prisoner  at  the  Time  op 
HIS  Arraignment  can  be  had  only  when  the  judge  before  whom  the 
arraignment  is  to  take  place  has  doubts  respecting  such  sauity.  An  in- 
quest, or  inquiry  by  a  jury,  maybe  had,  in  the  discretion  of  the  judge  and 
for  the  purpose  of  informing  his  conscience  whether  tlie  arraignment  or 
trial  ought  to  proceed;  but  the  defendant  is  not,  as  a  matter  of  legal 
right,  entitled  to  have  a  separate,  independent,  and  preliminary  trial  of 
that  question  by  a  jury  specially  impaneled  for  that  purpose.  The 
question  of  the  sanity  of  the  prisoner,  both  at  tlie  trial  and  at  the  com- 
mission of  the  alleged  offense,  remains  an  open  one  to  be  passed  upon  b}' 
the  jury  before  whom  he  is  tried;  and  after  they  have  passed  upon  that 
question  and  affirmed  that  he  is  and  was  sane,  the  appellate  court  will 
not  8top  to  inquire  whether  the  discretion  of  the  trial  court  was  pru- 
dently exercised  when  it  decided  not  to  call  for  the  aid  of  a  jury  at  the 
time  of  the  arraignment  to  determine  whether  he  was  theu  sufficiently 
sane  to  plead  to  the  indictment. 

Cro.ss-examination. — On  a  Trial  for  Murder  a  Witness  Testified 
to  a  Conversation  between  the  deceased  and  the  prisoner  immediately 
preceding  the  fatal  encounter,  in  which  the  deceased  said  that  if  the 
prisoner  had  been  a  gentleman  he  would  not  have  talked  as  he  did  at  a 
previous  visit.  It  was  held  that  the  prisoner  had  no  right  to  ask  on 
cross-examination  of  tlio  same  witness  what  it  was  that  had  been  said  at 
the  prior  visit,  because  what  was  said  at  the  prior  visit  was  no  part  of 
the  rea  ijest(e  of  the  encounter,  and  there  was  nothing  in  tlie  examination 
in  chief  which  woidd  make  it  a  proper  subject  for  cross-examination. 

Evtde.nce  —  Insanity. — Wlien  tlie  defense  of  insanity  is  interposed  on 
behalf  of  a  prisoner  on  trial  for  murder,  and  it  is  claimed  that  a  change 
in  his  mental  condition  began  at  a  particular  date,  no  error  is  committe<l 
by  the  exclusion  of  evidence  of  his  character  and  conduct  prior  to  that 
date. 

Indictment  against  Webber  for  the  murder  of  W.  H.  Mar- 
tin.    The  prisoner  at  his  arraignment  made  no  direct  answer 
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to  the  iadictment,  whereupon  the  court  directed  that  a  plea  of 
not  guilty  be  entered.  Subsequently,  in  response  to  a  motion 
on  behalf  of  the  prisoner,  the  plea  of  not  guilty  was  withdrawn. 
At  a  later  date,  when  the  cause  came  on  for  trial,  the  prisoner's 
counsel  moved  for  a  stay  of  proceedings  until  a  petition  could 
be  filed  in  the  court  of  common  pleas  to  determine  whether 
the  prisoner  was  sane.  The  motion  having  been  denied,  leave 
was  asked  to  file  a  special  plea  suggesting  the  insanity  of  the 
prisoner;  and  counsel  also  moved  that,  before  the  prisoner  be 
compelled  to  plead  that  a  jury  be  lawfully  impaneled  to  try 
and  determine  whether  he  had  sufficient  intelligence  to  com- 
prehend the  course  of  proceedings  on  the  trial  so  as  to  make  a 
proper  defense  or  to  conduct  it  with  discretion.  The  judge 
was  of  opinion  that  the  matter  was  in  his  discretion,  and 
ordered  the  arraignment  to  proceed.  The  proceedings  at  the 
trial,  so  far  as  considered  by- the  appellate  court,  sufficiently 
appear  in  its  opinion,  except  those  involved  in  the  twentieth 
assignment  of  error.  They  were  as  follows:  Mrs.  Martin,  a 
witness  on  behalf  of  the  state,  testified  in  her  direct  examina- 
tion that  in  a  conversation  between  deceased  and  the  prisoner 
the  former  said  to  the  latter,  "If  you  had  been  a  gentleman 
you  would  not  have  talked  to  Mrs.  Martin  as  you  did  when 
you  were  here  before";  that  the  prisoner  became  angry;  was 
ordered  to  leave,  when  he  turned,  drew  a  revolver,  and  shot  at 
the  deceased  four  times,  inflicting  fatal  wounds.  On  cross- 
examination  the  counsel  for  the  prisoner  asked  the  witness 
what  happened  at  the  prior  visit  referred  to  by  the  deceased. 
The  question  was  objected  to,  objection  sustained,  and  the 
prisoner  excepted.  The  jury  returned  a  verdict  finding  the 
prisoner  guilty  of  murder  in  the  first  degree. 

S.  G.  Fisher  and  William  W.  Carr,  for  the  plaintiff  in  error. 

George  S.  Graham.,  for  the  defendant  in  error. 

Green,  J.  The  question  principally  discussed  in  this  case 
is  a  novel  one.  It  does  not  appear  to  have  ever  been  deter- 
mined or  even  presented  in  this  court  before.  Briefly  stated 
it  is  this, — whether  a  defendant  in  a  criminal  case  who  alleges 
his  insanity  at  the  time  of  arraignment  is  entitled,  as  a  mat- 
ter of  legal  right,  to  have  a  separate,  independent,  and  pre- 
liminary trial  of  that  question  by  a  jury  specially  impaneled 
for  the  purpose. 

It  IS  certainly  the  fact  that  the  sixty-sixth  and  sixty-seventh 
eections  of  our  criminal  code  of  1860  are  substantially,  almost 
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literally,  taken  from  the  English  statute  of  39  &  40  Geo.  III., 
c.  94,  and  that  under  that  statute  the  English  criminal  courts 
do,  not  infrequently,  award  preliminary  issues  to  determine 
the  sanity  of  prisoners  by  the  verdict  of  a  jury.  The  same  is 
true  of  the  practice  in  several  of  our  sister  states.  We  have 
examined  with  much  care  the  various  authorities  cited  in  the 
very  able  and  exhaustive  argument  of  the  learned  counsel  for 
tlie  plaintiff  in  error,  and  we  find  that  in  all  of  them  the  in- 
quest was  directed,  generally  by  the  court  of  its  own  motion, 
sometimes  at  the  instance  of  the  attorney-general,  but  always 
in  cases  where  the  appearance  and  actions  of  the  prisoner 
were  such  as  to  manifestly  indicate  a  condition  of  insanity, 
either  real  or  simulated.  In  point  of  fact,  the  purpose  of  the 
inquiry  was  to  inform  the  conscience  of  the  court  as  to  the 
prisoner's  real  condition  at  the  time  of  the  trial,  but  before 
the  trial  proceeded.  There  was-  an  obvious  propriety  in  direct- 
ing an  inquiry  by  the  verdict  of  a  jury  in  all  such  cases,  be- 
cause the  fact  itself  required  determination  before  any  further 
proceedings  were  had,  if  there  was  probable  ground  for  belief 
that  a  condition  of  insanity  existed.  If  upon  an  examina- 
tion of  the  prisoner  there  was  no  apparent  reason  to  suppose 
him  insane,  but  on  the  contrary  he  seemed  quite  capable  of 
pleading  to  the  indictment,  there  was  no  necessity  for  a  pre- 
liminary trial;  because  every  right  to  set  up  insanity,  either 
when  the  offense  is  committed  or  at  the  time  of  the  trial, 
fitill  remained,  and  could  be  thoroughly  tried  by  the  jury  who 
were  to  try  the  indictment.  The  existence  of  the  doubt  as  to 
the  prisoner's  present  insanity  is  a  matter  which,  by  the  very 
necessity  of  the  case,  could  only  be  determined  by  the  co  irt 
itself.  Up  to  the  time  of  pleading  there  is  no  other  tribunal 
which  has  the  prisoner  in  charge,  and  there  is  no  other  which 
can  say  whether  there  is  a  doubt  upon  that  subject.  It  is  one 
of  the  functions  which  must  be  intrusted  to  the  court,  and  it 
is  not  to  be  presumed  that  it  will  in  any  case  be  abused.  If 
it  should  be,  there  is  still  the  remedy  available  in  all  cases 
where  abuse  of  discretion  has  taken  place. 

In  the  cases  in  which  this  subject  has  received  considera- 
tion, the  doctrine  has  been  expressed  in  accordance  with  these 
views.  In  1  Wharton's  Criminal  Law,  8th  ed.,  sec.  58,  it  is 
thus  said:  "By  the  common  law,  if  it  be  doubtful  whether 
a  criminal,  who  at  his  trial  in  appearance  is  a  lunatic,  be  such 
in  truth  or  not,  the  issue  shall  be  tried  by  the  jury  who  aro 
charged  to  try  the  indictment;  or,  being  a  collateral  issue,  the 
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fact  may  be  pleaded  and  replied  to  ore  tenvs  and  a  venire 
awarded,  returnable  instanter,  in  the  nature  of  an  inquest  of 
office.  If  it  be  found  by  the  jury  that  the  party  only  feigns 
himself  a  lunatic,  and  he  still  refuse  to  answer,  he  was,  before 
the  act  of  Geo.  IV.,  c.  28,  sec.  2,  dealt  with  as  one  who  stood 
mute,  and  as  if  he  had  confessed  the  indictment.  The  prin- 
cipal point  to  be  considered  by  the  jury  would  be  whether  the 
defendant  has  a  sufficient  intellect  to  comprehend  the  course 
of  the  proceedings  on  the  trial  so  as  to  be  able  to  make  a 
proper  defense.  Whether  the  prisoner  was  sane  or  insane  at 
the  time  the  act  was  committed,  is  a  question  of  fact  triable 
by  the  jury,  and  depending  upon  the  previous  and  contempo- 
raneous acts  of  the  party."  That  is  to  say,  the  defense  of  in- 
sanity at  the  time  the  crime  was  committed  must  be  tried  by 
the  jury  charged  with  the  trial  of  the  indictment,  and  if  the 
question  of  sanity  at  the  time  of  the  trial  is  raised,  it  may  be 
tried  either  by  a  special  jury  impaneled  for  that  purpose, 
or  by  the  jury  who  are  to  try  the  indictment.  This  is  the 
undoubted  meaning  of  the  text,  and  it  expresses  the  rule  as 
it  was  at  the  common  law,  and  also  as  it  was  changed  by  the 
act  of  George  IV. 

In  the  case  of  Freeman  v.  People,  4  Denio,  9,  47  Am.  Dec. 
216,  cited  for  the  plaintiff  in  error,  the  question  arose  upon  a 
section  of  the  code  which  provides:  "  No  insane  person  can  be 
tried,  sentenced  to  any  punishment,  or  punished  for  any  crime 
while  he  continues  in  that  state."  The  court  said:  "The  stat- 
ute is  explicit  that  no  insane  person  can  be  tried,  but  it  does 
not  state  in  what  manner  the  fact  of  insanity  shall  be  ascer- 
tained. That  is  left  as  at  common  law,  and  although  in  the 
discretion  of  the  court  other  modes  than  that  of  trial  by  jury 
may  be  resorted  to,  still  in  important  cases  that  is  regarded  as 
the  most  discreet  and  proper  course  to  be  adopted."  In  the 
case  of  Jones  v.  State,  13  Ala.  157,  the  court  said:  "  But  in  the 
case  before  us  the  judge  did  not  see  proper  to  test  the  pris- 
oner's sanity  by  a  preliminary  inquiry  to  ascertain  whether  he 
was  capable  of  pleading  to  the  indictment  or  not;  he  did 
plead,  and  a  trial  and  conviction  was  the  result,  although  we 
are  of  opinion  that  the  facts  disclosed  in  the  bill  of  exceptions 
might  well  have  warranted  the  preliminary  inquiry  as  to  the 
prisoner's  mental  condition;  yet  this  must  be  left  to  the  sound 
discretion  of  the  court  below." 

In  State  v.  Arnold,  12  Iowa,  483,  the  court  said:  "The  court 
is  to  inquire  into  the  prisoner's  mental  condition  at  the  time 
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lie  appears  for  arraignment.  In  determining  whether  a  rea- 
sonable doubt  exists  as  to  his  sanity  before  impaneling  a  jury, 
the  judge  is  not  confined  alone  to  the  case  made  by  the 
counsel,  ....  but  may  in  his  discretion  investigate  the  whole 
matter,  and  determine  whether  the  necessity  exists  for  the  in- 
quiry. But  the  inquiry  should  not  be  allowed,  if  from  all  the 
circumstances  he  has  no  reason  to  doubt  his  sanity."  The 
foregoing  was  said  in  construing  a  statute  of  the  state  of  Iowa, 
which  provided  that  there  should  be  no  trial  if  there  was  a 
doubt  whether  or  not  the  prisoner  be  insane.  In  Hawkins's 
Pleas  of  the  Crown,  page  3,  the  writer  says:  "  And  by  the  com- 
mon law,  if  it  be  doubtful  whether  a  criminal,  who  at  his  trial 
is  in  appearance  a  lunatic,  be  such  in  truth  or  not,  it  shall  be 
tried  by  an  inquest  of  office,  to  be  returned  by  the  sheriff  of 
the  county  wherein  the  court  sits." 

The  foregoing  are  the  only  text- books  and  reports  of  cases 
which  we  have  met  with  in  which  the  subject  we  are  consider- 
ing has  been  discussed  or  decided,  and  they  all  concur  sub- 
stantially in  the  proposition  that  it  is  only  in  cases  of  doubt 
as  to  the  sanity  of  the  prisoner  upon  arraignment  that  a  pre- 
liminary inquiry  is  to  be  ordered.  This  being  so,  it  is  mani- 
fest that  neither  the  assertion  of  the  prisoner  or  his  counsel, 
nor  the  production  of  affidavits,  nor  the  entering  of  a  plea  of 
present  insanity  upon  the  record,  can  of  themselves  alone  suf- 
fice to  produce  the  state  of  doubt  which  is  a  necessary  prerequi- 
site to  the  ordering  of  the  inquiry.  They  are  all  necessarily 
addressed  to  the  court,  as  there  is  no  other  tribunal  to  entertain 
them;  and  it  is  the  court,  after  all,  which  must  be  afiected  by 
the  various  considerations  which  are  supposed  to,  or  in  fact  do, 
produce  the  doubt  which  must  precede  any  order  for  an  inquiry. 
It  follows,  of  course,  that  other  considerations  than  those 
stated  may  afiect  the  judicial  mind,  and  induce  the  existence 
of  a  doubt.  A  personal  inspection  of  the  prisoner,  an  exami- 
nation of  him,  whether  public  or  private,  inquiry  from  an  at- 
tending physician,  or  from  those  around  the  prisoner  who  have 
means  of  knowledge,  —  all  of  these,  and  doubtless  other  facts  or 
testimony,  may  contribute  to  the  creation  of  doubt  in  the  mind 
of  the  judge,  and  for  that  reason  all  may  be  resorted  to;  but 
if,  after  all  have  transpired,  the  judge  has  no  doubt  of  the 
prisoner's  sanity,  he  is  neither  bound,  nor  would  he  be  justi- 
fied, in  ordering  an  inquest.  It  is  the  judicial  conscience  alone 
which  can  determine  this  question,  and  it  is  that  conscience 
only  which  must  be  informed  so  that  it  may  act  intelligently. 
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These  views  dispose  of  the  question. 

Tlie  absolute  right  of  the  prisoner  to  have  the  question  of 
his  sanity  tried  by  a  jury  is  not  at  all  affected.  Nor  was  it  in 
any  manner  denied  to  the  prisoner  in  this  case.  The  question 
of  his  sanity,  both  at  the  commission  of  the  offense  and  at  the 
time  of  the  trial,  was  fairly  and  fully  submitted  to  the  jury 
who  tried  the  indictment.  After  hearing  all  the  testimony, 
they  found  against  him,  and  a  careful  reading  of  the  testimony 
fails  to  convince  us  that  the  finding  was  wrong. 

There  is  nothing  in  the  sixty-sixth  and  sixty -seventh  sec- 
tions of  our  criminal  code  of  1860  which  requires  %  different 
conclusion  from  the  one  we  have  reached.  The  sixty-sixth 
section  directs  that  if,  upon  the  trial,  the  prisoner  shall  be  ac- 
quitted by  the  jury  upon  the  ground  that  he  was  insane  at  the 
time  of  the  commission  of  the  offense,  they  shall  so  declare 
specially,  and  thereupon  the  court  shall  order  him  to  be  kept 
in  strict  custody  so  long  as  he  shall  continue  of  unsound  mind. 
The  sixty-seventh  section  merely  provides  that  if,  upon  ar- 
raignment, he  shall  be  found  to  be  a  lunatic  by  a  jury  lawfully 
impaneled  for  the  purpose,  the  same  proceedings  shall  be  had. 
Certainly  this  ought  to  be  so,  for  if  the  fact  of  insanity  be 
found  by  a  jury,  whether  before  the  trial  or  on  the  trial,  the 
same  power  to  hold  him  in  custody  during  tlie  continuance  of 
the  insanity  ought  to  be  exercised.  The  court  cannot  find  the 
prisoner  to  be  insane,  for  that  is  matter  of  fact  to  be  found  by 
a  jury.  But  if  the  court  has,  upon  arraignment,  reason  to 
think  him  insane,  or  even  has  doubt  upon  that  subject,  they 
may  order  an  inquest  for  the  purpose  of  trying  that  question; 
and  then,  if  the  inquest  should  find  him  insane,  the  order  for 
custody  may  be  made,  and  this  is  the  whole  meaning  of  the 
act.  There  is  nothing  in  its  letter  or  spirit  which  makes  it 
obligatory  upon  the  court  to  order  a  preliminary  inquest. 

In  view  of  the  evidence  offered  and  admitted  on  the  trial  in 
support  of  the  allegation  of  insanity,  we  think  the  learned 
court  below  could  with  entire  propriety  have  heard  the  testi- 
mony offered  when  the  application  for  a  preliminary  inquiry 
was  made.  And  if,  after  hearing  it,  the  judge  had  entertained 
doubt  as  to  the  present  sanity  of  the  prisoner,  it  would  have 
been  his  duty  to  award  an  inquest  for  the  trial  of  that  fact  be- 
fore any  further  proceedings  were  had.  This  was  not  done, 
but  the  jury  has  now  found  that  the  prisoner  was  not  insane, 
either  at  the  time  of  the  trial  or  at  the  commission  of  the  of- 
fense.    The  verdict  was  reached  after  a  patient  hearing  of  all 
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the  testimony  relied  upon  by  the  prisoner,  and  after  a  fair  and 
perfectly  impartial  charge  by  the  judge,  who  said  nothing 
tending  to  bias  or  even  to  lead  the  mind  of  the  jury  against 
the  prisoner.  After  the  verdict,  upon  a  motion  for  a  new  trial, 
the  learned  judge  expressed  his  satisfaction  with  the  result, 
and  refused  the  motion.  Both  his  own  opinion,  after  hearing 
all  the  testimony,  and  the  verdict  of  the  jury,  concur  in  the 
conclusion  that  the  prisoner  was  not  insane,  either  when  the 
offense  was  committed  or  at  the  time  of  the  trial.  In  consid- 
eration of  this  state  of  the  record,  we  do  not  see  how  we  could 
with  any  propriety  say  that  the  learned  judge  abused  his  dis- 
cretion in  refusing  the  preliminary  inquest.  His  action  haa 
been  justified  both  by  the  verdict  and  his  own  freedom  from, 
doubt  after  hearing  all  the  testimony.  It  would  be  indeco- 
rous and  without  warrant  for  us  to  say,  now,  that  the  judg- 
ment should  be  reversed  in  order  that  a  preliminary  inquest 
should  still  be  had  before  the  indictment  can  be  again  tried. 
"Whether  the  prisoner  was  insane  when  he  was  arraigned  be- 
fore is  no  longer  a  practical  question,  and  could  not  be  tried  if 
a  reversal  was  granted;  and  it  would  be  impossible  for  us  now 
to  reverse  in  order  merely  that  the  prisoner  may  be  again  ar- 
raigned, may  plead  his  insanity  at  such  arraignment,  and 
have  a  special  inquest  to  try  that  plea.  He  has  already  been 
tried  upon  that  issue,  and  it  has  been  found  against  him.  We 
would  be  compelled  to  set  aside  this  finding,  as  unwarranted  by 
the  testimony,  in  order  to  give  the  prisoner  any  practical  relief 
upon  his  own  theory;  but  upon  our  views  of  the  testimony^ 
we  have  neither  the  right  nor  the  inclination  to  take  such  a 
step.  These  views  dispose  of  the  first  nineteen,  and  the  thirtieth, 
thirty-second,  and  thirty-third  assignments  of  error. 

The  twentieth  assignment  is  without  merit.  What  hap- 
pened at  the  previous  visit  of  the  prisoner  to  Martin's  store 
was  no  part  of  the  res  gestae  occurring  at  the  shooting,  and 
there  was  nothing  in  the  examination  in  chief  of  Mrs.  Martin 
which  would  make  it  a  subject  of  cross-examination. 

The  language  of  the  court  covered  by  the  thirty-first  assign- 
ment is  fully  sustained  by  the  testimony  of  Mrs.  Martin,  who 
testified  that  her  husband  said  to  the  prisoner,  "  *  Oh,  you 
can't  frighten  me  that  way.'  The  pistol  was  then  held  to  him. 
Webber  fired  then,  in  as  quick  succession  as  he  could  fire." 

The  rejected  question  covered  by  the  twenty-first  assign- 
ment was  clearly  irrelevant.     It  was  an  inquiry  as  to  the 
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amount  of  wages  received  by  the  prisoner  while  employed  by 
Mueller  &  Co.,  from  1878  to  1885. 

The  evidence  offered  and  rejected  under  the  remaining  as- 
signments related  to  the  earlier  history  of  the  prisoner,  and 
was  directed  mainly  to  the  inquiry  whether  he  had  been  of  a 
kind  and  affectionate  disposition.  A  time  was  stated,  about 
1885,  when  a  change  was  noticed  in  his  temper  and  in  his 
actions.  All  the  witnesses  were  allowed  the  fullest  latitude  in 
describing  this  change,  and  in  doing  so  his  former  disposition 
was  described.  His  mother  testified  that  "he  was  always 
good  to  us,  and  sent  us  several  times  money  in  Germany." 
His  brother  testified:  "He  was  always  a  good  friend  to  me, 
and  we  never  fought  together."  His  wife  testified:  "His 
treatment  was  right  good  up  to  1885";  and  then  described 
the  change  which  took  place  in  him  in  that  year  and  contin- 
ued afterwards.  She  also  said:  "His  manner  was  very  differ- 
ent than  before  1885.  He  was  always  very  affectionate.  He 
always  thought  no  one  was  like  his  family,  particularly  his 
little  girl." 

Some  of  the  offers  of  testimony  were  rejected,  and  not  fully 
supplied  by  testimony  afterwards;  as,  for  instance,  that  he 
was  the  principal  means  of  support  of  his  parents  from  1873 
to  1881.  We  cannot  see  the  relevancy  of  this  offer,  nor  how 
its  exclusion  harmed  the  prisoner,  when  it  was  subsequently 
proved  that  he  sent  money  to  his  parents  in  Germany  several 
times,  and  that  when  they  came  to  America  they  lived  with 
him.  The  offer  to  show  that  the  prisoner's  father  had  been  a 
merchant  in  Germany  and  failed  was  certainly  irrelevant,  and 
60  also  the  offer  to  prove  that  the  prisoner  had  been  the  means 
of  his  brother  Paul  obtaining  employment  in  1881.  Every- 
thing else  covered  by  these  assignments  was  in  fact  given  in 
evidence,  as  was  also  everything  that  was  offered  as  to  his 
mental  condition  from  the  time  the  change  was  noticed  in 
1885  until  the  offense  was  committed. 

We  do  not  see  any  errors  in  this  record  which  would  war- 
rant a  reversal  of  the  judgment. 

The  judgment  of  the  court  of  oyer  and  terminer  of  Phila- 
delphia County  is  affirmed,  and  it  is  ordered  that  the  record  be 
remitted  to  said  court  for  the  purpose  of  carrying  the  sentence 
into  execution.  

Mr.  Jcsticb  Sterbktt  dissented  from  the  opiuioa  of  the  majority  of  the 
court  upon  the  main  question  argued  in  the  case,  to  wit,  whether  the  court 
«rred  in  compelling  the  prisoner  to  plead  after  a  suggestion  waa  made  that  hs 
Am.  St.  Eep..  Vou  IV.— 41 
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was  insane,  and  not  in  a  condition  to  plead  advisedly  or  to  properly  condr.ct 
his  defense.  He  insisted  that  even  if  it  be  conceded  that  the  judge  had  a 
discretion  to  exercise,  it  was  nevertheless  a  sound  legal  discretion,  to  be 
exercised  in  conformity  to  the  rules  of  law  and  principles  of  justice,  and  on 
account  of  an  abuse  of  which  it  was  the  duty  of  the  appellate  court  to  inter- 
pose. He  reviewed  the  evidence  at  length,  and  reached  the  conclusion  that 
it  tended  strongly,  if  not  overwhelmingly,  to  sustain  the  view  that  the  prisoner 
was  insane  when  called  upon  to  plead,  and  announced  his  conviction  that  the 
trial  court  had  abused  its  discretion,  and  tliat  the  verdict  and  judgment  ought 
therefore  to  be  set  aside. 

Insanity  as  a  Defense  to  Crime,  Generally:  See  note  to  People  v. 
Garhutt,  97  Am.  Dec.  174r-179;  Stevens  v.  State,  99  Id.  634. 

Threats  and  Statements  of  Deceased  —  Admissibility  in  Homicidb 
Cases:  See  note  to  Campbell  v.  People,  61  Am.  Dec.  53-62. 
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[119  Pennsylvania  State,  254.J 

Criminal  Law. — Court  has  Right  to  Take  Special  Verdict  from 
Jury  in  Criminal  Case,  and  especially  if  the  facts  are  peculiar,  and  the 
case  itself  lies  upon  the  border. 

Id.  —  Larceny  and  Obtaining  Goods  by  False  Pretenses  Distin- 
guished. —  If  by  means  of  any  trick  or  artifice  the  owner  of  property 
is  induced  to  part  with  the  possession  only,  still  meaning  to  retain  the 
right  of  property,  tho  taking  by  such  means,  if  done  animo  furandi,  will 
amount  to  larceny;  but  if  the  owner  part  with  not  only  the  possession  of 
the  goods  but  the  right  of  property  in  tliem  also,  the  offense  of  the  party 
obtaining  them  will  not  be  larceny,  but  the  offense  of  obtaining  goods  by 
false  pretenses. 

Indictment  for  larceny.     The  opinion  states  the  case. 

R.  E.  Wright,  J.  Marshall  Wright,  and  M.  C.  L.  Kline,  district 
attorney,  for  the  plaintiff  in  error. 

Edward  Harvey,  M.  C.  Henninger,  and  A.  G.  Dewalt,  for  the 
defendant  in  error. 

Paxson,  J.  The  defendant  was  indicted  for  larceny.  Tho 
jury  found  a  special  verdict,  from  which  we  learn  that  the 
Coopersburg  Savings  Bank  held  his  promissory  note,  indorsed 
by  John  Eichelberger,  for  the  sum  of  sixteen  hundred  dollars; 
that  on  July  21,  1886,  he  called  at  said  bank  to  renew  the 
note;  that  he  paid  the  discount  thereon  for  another  period  of 
ninety  days,  viz.,  $25.07;  that  he  obtained  his  said  note  of 
sixteen  hundred  dollars  by  giving  the  cashier  a  new  note  for 
sixteen  dollars  with  the  same  indorser;  that  when  the  cashier 
received  the  note  for  sixteen  dollars,  he  believed  he  was  getting 
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a  note  for  sixteen  hundred  dollars,  and  would  not  otherwise 
have  surrendered  the  old  note;  that  "the  defendant  made  and 
presented  the  note  for  sixteen  dollars  with  the  deliberate  de- 
sign and  intention  to  defraud  said  bank  by  obtaining  from  it 
said  note  for  sixteen  hundred  dollars  by  giving  in  its  place  one 
for  sixteen  dollars  only,  and  with  the  design  and  intention  that 
the  officers  of  the  bank  should  overlook  the  fact  that  the  note 
offered  was  for  sixteen  dollars  only,  and  that  by  reason  of  such 
oversight  and  mistake  should  give  up  the  note  for  sixteen  hun- 
dred dollars."  The  special  verdict  further  sets  forth  that  "  if 
the  facts  stated  and  the  acts  of  the  defendant  above  set  forth 
are  sufficient  in  the  opinion  of  the  court  to  warrant  a  convic- 
tion of  the  defendant  of  the  crime  of  larceny,  then  the  jury  do 
say  that  he,  the  defendant,  is  guilty  of  larceny  in  manner  and 
form  as  he  stands  indicted.  If  not  sufficient,  then  the  jury 
find  the  defendant  not  guilty."  The  learned  court  below  en- 
tered a  judgment  for  the  defendant  upon  the  facts  as  found  by 
the  jury. 

It  is  difficult  to  imagine  a  more  dishonest  fraud  than  the 
one  above  stated.  We  must  be  careful,  however,  that  in  our 
just  indignation  of  so  palpable  a  trick  we  are  not  carried  be- 
yond the  line  of  recognized  law.  It  is  for  the  legislature  to  say 
what  offenses  shall  constitute  larceny;  our  duty  ends  with 
declaring  whether  the  case  comes  within  the  act  of  assembly. 

Just  here  it  is  proper  to  say  that  in  the  argument  at  bar  the 
right  was  questioned  of  taking  a  special  verdict  in  criminal 
oases.  It  is  rarely  done,  because  a  case  seldom  arises  in  which 
such  a  course  is  useful  or  necessary.  In  the  case  in  hand,  we 
think  the  learned  judge  below  acted  wisely  in  requesting  the 
jury  to  find  the  facts  specially.  They  were  altogether  pecu- 
liar, if  not  without  precedent,  and  the  case  itself  lies  upon  the 
border.  The  right  of  the  court  to  take  a  special  verdict  in 
criminal  cases  was  decided  in  Commonwealth  v.  Chathams,  50 
Pa.  St.  181,  and  the  same  rule  has  been  laid  down  in  at  least 
two  recent  cases  not  yet  reported. 

It  was  held  by  the  court  below  that  the  case  was  ruled  by 
Lewer  v.  Commonwealth,  15  Serg.  &  R.  93.  It  was  in  the  ap- 
plication of  that  case  to  the  facts  of  the  present  one  that  we 
think  the  learned  and  able  judge  inadvertently  fell  into  error. 
Leiver  v.  Commonwealth  was  well  decided,  and  we  adhere  to 
every  word  there  said.  That  was  a  case,  however,  of  a  sale 
and  delivery  of  certain  merchandise  to  one  M.  D.  Lewer,  who 
falsely  represented  himself  as  the  agent  of  his  brother.    It  was 
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not  pretended  that  the  owners  of  the  merchandise  did  not 
intend  to  part  with  both  the  title  to  and  the  property  therein; 
they  were  simply  overreached  by  means  of  the  above  and  other 
false  statements,  and  sold  and  delivered  their  goods  to  a  knave. 
It  was  a  case  of  cheating  by  false  pretenses,  —  nothing  more; 
the  purchaser  obtained  a  credit  by  means  of  false  representa- 
tions. 

The  ingenuity  of  the  learned  counsel  has  furnished  us  with 
a  large  array  of  authorities  on  both  sides  of  this  interesting 
question,  but  it  would  occupy  too  much  space  to  refer  to  them 
in  detail.  I  had  occasion  several  years  ago,  when  occupying 
a  seat  on  the  bench  of  the  common  pleas  of  Philadelphia,  to 
examine  the  question  of  constructive  larceny  with  considerable 
care  in  the  case  of  Commonwealth  v.  Yerhs,  29  Leg.  Int.  60,^ 
and  to  which  I  take  the  liberty  to  refer  as  the  only  Pennsyl- 
vania case  which  is  upon  all  fours  with  this. 

It  was  there  said:  "  The  distinction  between  larceny  and 
false  pretenses  is  a  very  nice  one  in  many  instances.  In  some 
of  the  old  English  cases  the  difiference  is  more  artificial  than 
real,  and  rests  purely  upon  technical  grounds.  Much  of  this 
nicety  is  doubtless  owing  to  the  fact  that  at  the  time  many  of 
the  cases  were  decided,  larceny  was  a  capital  felony  in  Eng- 
land, and  the  judges  naturally  leaned  to  a  merciful  interpre- 
tation of  the  law  out  of  a  tender  regard  for  human  life 

The  distinction  between  larceny  and  cheating  by  false  pre- 
tenses is  well  stated  in  Russell  on  Crimes,  5th  Am.  ed.,  28. 
After  an  exhaustive  review  of  the  cases,  the  learned  author 
says:  'The  correct  distinction  in  cases  of  this  kind  seems  to 
be,  that  if  by  means  of  any  trick  or  artifice  the  owner  of  prop- 
erty is  induced  to  part  with  the  possession  only,  still  meaning 
to  retain  the  right  of  property,  the  taking  by  such  means  will 
amount  to  larceny;  but  if  the  owner  part  with  not  only  the 
possession  of  the  goods  but  the  right  of  property  in  them  also, 
the  ofl'ense  of  the  party  obtaining  them  will  not  be  larceny,  but 
the  offense  of  obtaining  goods  by  false  pretenses.' " 

I  could  not  add  to  this  were  I  to  write  a  volume.  It  is  the 
principle  running  through  all  the  cases,  including  Lewer  v. 
Commonwealth,  supra.  The  rule  itself  is  distinct  and  clearly 
cut;  the  difficulty  consists  in  its  application  to  the  facts  of  each 
particular  case,  varied  as  they  are  by  the  ingenuity  of  the 
particular  rogue  who  makes  the  facts.  It  remains  to  apply 
the  rule  to  this  case. 

The  defendant  was  indicted  under  section  104  of  the  crimes- 
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act  of  March  31,  I860,  for  the  larceny  of  a  promissory  note  of 
the  value  of  sixteen  hundred  dollars,  the  property  of  the  Coop- 
€rsburg  Savings  Bank,  and  the  jury  have  found  that  it  was 
obtained  animo  furandi.  The  bank  parted  with  the  posses- 
sion; if  it  also  intended  to  part  with  its  property  represented 
by  the  note,  we  have  no  hesitation  in  saying  the  offense  of  the 
defendant  was  not  larceny,  whatever  else  it  may  have  been. 

In  considering  this  question,  regard  must  be  had  to  the 
nature  of  the  property  alleged  to  have  been  stolen.  It  was  a 
promissory  note,  as  before  stated,  of  the  value  of  sixteen  hun- 
dred dollars.  What  gave  it  that  value?  Certainly  not  the 
paper  upon  which  it  was  written,  for  that  was  of  so  inconsid- 
erable value  as  not  to  be  the  subject  of  larceny.  It  was  clear 
that  it  was  valuable  only  in  so  far  as  it  was  a  representative 
of  money;  as  the  evidence  of  a  debt  which  the  bank  held 
against  the  defendant.  The  bank  did  not  intend  to  part  with 
its  property  in  this  note  considered  as  an  evidence  of  debt. 
The  note  was  not  the  debt;  it  was  the  mere  evidence  of  it. 
That  it  did  not  intend  to  part  with  any  right  of  property,  is 
manifest  from  the  fact  that  the  cashier  thought  he  was  receiv- 
ing in  exchange  for  the  note  parted  with  a  similar  evidence 
of  such  debt,  of  equal  amount  and  of  equal  value.  It  would 
be  the  baldest  technicality,  a  mere  sticking  in  the  bark,  to 
hold  that  the  bank  intended  to  part  with  any  right  of  prop- 
erty by  a  mere  delivery  to  the  defendant  of  a  piece  of  paper 
which,  qua  paper,  was  of  no  value.  It  did  not  intend  to  de- 
liver the  evidence  of  its  debt  to  the  defendant,  because  it  sup- 
posed it  was  getting  another  of  equal  value,  and  would  have 
received  it  but  for  the  trick  and  fraud  of  the  defendant.  In 
the  absence  of  any  decision  of  this  court  fully  covering  the 
facts  of  the  case,  it  was  natural  and  proper  for  the  learned 
judge  below  to  give  the  defendant  the  benefit  of  the  doubt 
which  he  evidently  entertained.  Were  we  in  doubt  we  would 
do  likewise,  but  we  are  all  of  opinion  that  upon  the  facts  found 
by  the  jury  the  offense  is  larceny. 

The  judgment  is  reversed,  and  it  is  ordered  that  the  record 
be  remitted,  with  instructions  to  the  court  below  to  enter  judg- 
ment for  the  commonwealth,  and  to  proceed  to  sentence  the 
defendant  according  to  law. 

Larceny,  Definition  of:  Wilson  v.  State,  51  Am.  Rep.  309,  and  note 
312-317;  JIarberger  v.  State,  .30  Id.  157,  and  note  159;  State  v.  South,  75  Am. 
Dec.  250;  Garda  v.  State,  82  Id.  605,  and  note  607. 
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Larceny,  where  Property  is  Obtained  by  False  Pretext-.  Grunson 
V.  State,  4G  Am.  Rep.  178,  and  note  183-185;  State  v.  Coomhs,  92  Am.  Dec. 
CIO;  State  v.  Humphrey,  78  Id.  605. 

False  Pretenses,  What  are:  Commonwealth  v.  Jeffries,  83  Am.  Dec.  712, 
and  note  72G;  State  v.  Kube,  91  Id.  390;  Bowen  v.  State,  40  Am.  Rep.  71, 
and  note  75-80;  Jamison  v.  State,  40  Id.  103,  and  note  104,  105;  what  are 
not:  Blum  v.  State,  54  Id.  530. 

Special  Verdict  op  Jury  in  Criminal  Case,  Scffictbncy  of:  Com- 
monwealth V.  Clialhama,  88  Am.  Dec.  539. 


Potts  v,  Pennsylvania  and  Schuylkill  Valley 
Railroad  Company. 

flW  Pennsylvania  State,  278.] 

Eminent  Domain  —  Principle  of  Compen.sation.  —  As  a  general  rule,  dis- 
connected properties  are  to  be  treated  as  separate  and  distinct  proper- 
ties, and  damages  for  right  of  way  will  ordinarily  be  assessed  on  this 
principle. 

Id.  —  Elements  of  Damage.  —  la  order  that  two  properties  having  no 
physical  connection  may  be  regarded  as  one,  in  the  assessment  of  dam- 
ages for  right  of  way,  they  must  be  so  inseparably  connected  in  the  use 
to  which  they  are  applied  as  that  the  injury  or  destruction  of  one  must 
necessarily  and  permanently  injure  the  other.  If  not  so  connected,  the 
recovery  of  damages  must  be  confined  to  the  injuries  to  that  property  a 
portion  of  which  was  taken. 

Proceeding  for  assessment  of  damages  for  land  taken  by 
right  of  eminent  domain  by  the  Pennsylvania  and  Schuylkill 
Valley  Railroad  Company.     The  facts  appear  in  the  opinion. 

Charles  Hunsicker  and  G.  R.  Fox,  for  the  plaintiffs  in  error. 

Charles  H.  Stinson,  for  the  defendant  in  error. 

Clark,  J.  The  plaintiffs,  E.  Channing  Potts  and  Brother, 
were,  in  the  year  1883,  engaged  in  the  business  of  quarrying, 
sawing,  and  selling  marble,  etc.  Their  quarry  was  located  on 
a  tract  of  land  in  the  township  of  Whitemarsh,  Montgomery 
County,  consisting  of  about  one  hundred  acres.  The  product 
of  the  quarry  was  transported  in  wagons  to  a  siding  of  the 
Philadelphia  and  Reading  railroad  at  Spring  Mill,  a  mile  or 
more  distant  from  the  quarry,  where  they  had  a  lot  of  land  of 
about  four  acres,  which  they  used  for  storage  and  for  loading 
and  shipping  on  the  Philadelphia  and  Reading  railroad  to 
their  sales-yard  or  depot  and  business  place,  at  Ninth  and 
Thompson  streets,  in  the  city  of  Philadelphia.  The  Spring 
Mill  lot  and  the  yard  at  Ninth  and  Thompson  streets  wer« 
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the  individual  property  of  E.  Channiog  Potts.  The  quarry- 
was  owned  by  E.  Channing  Potts  and  W.  W.  Potts  as  tenants 
in  common;  whilst  E.  Channing  Potts  and  Brother  were  in  the 
possession  and  enjoyment  of  all  these  several  properties,  to 
wit,  the  quarry,  the  shipping-lot,  and  the  marble-yard,  as 
lessees  from  year  to  year  and  copartners,  conducting  the  gen- 
eral business  of  preparing,  transporting,  and  selling  the  pro- 
ducts of  the  quarry.  We  have,  therefore,  three  distinct  claims 
for  compensation:  1.  That  of  E.  Channing  Potts,  the  owner 
in  reversion  of  the  fee  of  the  Spring  Mill  and  Philadelphia 
properties;  2.  That  of  E.  Channing  Potts  and  W.  W.  Potts, 
tenants  in  common  of  the  quarry;  and  3.  That  of  the  firm  of 
E.  Channing  Potts  and  Brother,  lessees  from  year  to  year  of 
the  three  properties  combined. 

The  Pennsylvania  and  Schuylkill  Valley  Railroad  Company 
located  their  road  on  the  Spring  Mill  lot,  appropriating  one 
half  acre,  more  or  less,  of  the  land;  their  road  ran  parallel 
with  the  Philadelphia  and  Reading  railroad,  between  that 
road  and  the  quarry,  the  grade  line  of  the  former  being  about 
two  and  a  half  feet  above  that  of  the  latter,  cutting  off  the 
switch  and  siding  connections  which  the  plaintiffs  had  with 
the  Philadelphia  and  Reading  railroad. 

The  plaintiffs'  contention  is,  that  their  partnership  business 
has  thereby  been  broken  up  and  ruined;  that  the  market 
value,  not  only  of  the  Spring  Mill  lot,  but  of  the  quarry  and 
of  the  marble-yard,  has  been  greatly  impaired  and  depreciated 
in  the  hands  of  the  lessees,  and  also  of  the  respective  owners 
thereof;  that  the  three  properties,  although  not  contiguous, 
were  used  as  one;  that  the  destructing  of  the  siding  and  ship- 
ping facilities  at  Spring  Mill  was  an  injury  to  the  quarry,  and 
also  to  the  sales-yard;  and  that  damages,  both  direct  and  con- 
sequential, must  be  awarded  to  the  several  plaintiffs  in  this 
proceeding,  according  to  their  respective  injuries  and  inter- 
ests. 

The  court  instructed  the  jury,  in  substance,  that  in  the  as- 
sessment of  damages  they  were  confined  to  the  Spring  Mill 
property;  that  the  sales-yard  in  Philadelphia  and  the  quarry- 
lot  in  Whitemarsh  were  disconnected  itnd  distinct  properties 
from  the  shipping-lot  at  Spring  Mill;  and  that  the  owners  and 
lessees  thereof  suffered  no  injury  from  the  construction  of  the 
railroad  which  could  be  redressed  in  this  form  of  proceeding; 
and  in  this  we  think  the  court  was  correct. 

No   case   has   been   called    to   our  attention  which   rules, 
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explicitly  and  arbitrarily,  that  several  pieces  of  real  property, 
not  contiguous,  cannot  for  that  reason,  under  any  circum- 
stances, be  considered  as  one  property.  The  general  rule, 
however,  undoubtedly  is,  that  disconnected  properties  are  to 
be  treated  as  distinct  properties,  and  damages  for  right  of  way 
will  ordinarily  be  assessed  on  this  principle.  Where  a  person 
resides  upon  one  of  a  number  of  contiguous  town  lots,  but  uses 
all  of  them  together  as  his  homestead,  as  if  the  whole  consti- 
tuted but  a  single  inclosure,  and  a  railroad  company  appro- 
priates a  portion  of  one  only  of  the  lots,  the  damages  will 
doubtless  be  assessed  for  the  injury  done  to  the  whole  prop- 
erty. So  if  one  buy  a  farm  in  separate  contiguous  portions 
from  different  persons,  but  occupy  the  whole  in  a  body  for 
farm  purposes,  as  one  farm,  the  damages  for  the  appropriation 
of  a  part,  or  even  the  whole,  of  one  of  the  original  pieces  will 
be  assessed  upon  the  injury  done  to  the  whole  tract.  Peculiar 
and  isolated  cases  may  perhaps  exists,  also,  where,  although 
the  lands  are  not  in  fact  contiguous,  yet  the  uses  to  which 
they  are  applied  respectively  are  in  their  nature  so  intimate 
and  dependent  one  upon  the  other,  that  an  injury  to  one  must 
necessarily  be  taken  as  an  injury  to  the  whole  taken  together; 
for  example,  the  land  upon  which  a  water-mill  is  erected  will 
ordinarily  draw  to  it  as  an  appurtenance,  or  rather  will  be  re- 
garded as  embracing,  the  ground  covered  by  the  reservoir,  so 
that  the  latter  will  be  regarded  as  part  and  parcel  of  the  for- 
mer, although  they  are  not  contiguous. 

But  we  do  not  regard  this  case  as  coming  within  the  general 
exception  stated.  The  quarry  was  a  distinct  and  disconnected 
property  from  the  Spring  Mill  lot;  it  was  devoted  to  a  wholly 
different  purpose,  and  the  same  may  be  said  of  the  sales-yard 
at  Ninth  and  Thompson  streets.  The  first  was  a  quarry  used 
for  quarry  purposes  alone,  and  the  product  was  delivered  at 
Spring  Mill  over  the  public  wagon-road;  the  second  was  a 
shipping-point,  having  no  connection  with  the  quarry,  by  con- 
tact of  the  lines,  by  railway,  or  any  other  private  means  of 
transportation;  and  the  yard  at  Ninth  and  Thompson  streets 
was  a  sales-yard  accessible  by  tiie  Philadelphia  and  Reading 
railroad;  thus  they  were  each  disconnected  from  the  others, 
and  each  was  used  for  a  distinct  and  separate  purpose.  They 
were  not  only  different  properties,  applied  to  different  uses, 
but  the  fee  was  held  and  owned  by  different  persons;  neither 
of  them  could  be  considered  as  appurtenant  to  or  part  and 
parcel  of  the  other.     There  was  no  special  reason,  outside  of 
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the  conveniences  and  appliances  existing  at  Spring  Mill,  why 
the  marble  should  be  shipped  from  that  point;  and  for  these 
appliances  the  plaintiffs  were  entitled  to  be  paid.  The  quarry 
might  be  successfully  operated  without  the  property  at  Spring 
Mill.  The  railroad  was  accessible  at  other  points,  and  for 
aught  that  appears  or  was  offered  to  be  shown,  equally  avail- 
able shipping  facilities  might  be  supplied  elsewhere.  If  the 
company  had  appropriated  a  part  of  the  sales-yard  in  Phila- 
delphia, could  it  be  pretended  that  damages  would  accrue  for 
supposed  injuries  to  the  properties  in  Montgomery  County? 
If  the  contention  of  the  plaintiff  in  error  be  correct,  that  the 
three  properties  are  to  be  regarded  as  one,  this  result  must 
certainly  ensue;  but  there  was  no  commanding  necessity  that 
the  marble  product  of  the  quarry  should  be  sold  at  Ninth  and 
Thompson  streets.  If  that  yard  was  especially  valuable  for 
the  purpose,  compel  sation  commensurate  to  the  injury  would 
be  made,  and  some  yther  market  place  could  be  provided. 

An  extensive  bu-  ness  partnership  may  conduct  a  variety  of 
operations,  as  distinct  in  their  character  as  the  location  of  its 
various  departments;  and  if  their  different  and  disconnected 
properties  are  to  be  regarded  as  one  property  because  they  aro 
used  in  one  business,  the  assessment  of  damages  for  right  of 
way  would  become  liable  to  such  complications  as  would 
greatly  embarrass  the  administration  of  the  law  in  this  form 
of  proceeding.  In  order  that  two  properties  having  no  physi- 
cal connection  may  be  regarded  as  one  in  the  assessment  of 
damages  for  right  of  way,  they  must  be  so  inseparably  con- 
nected in  the  use  to  which  they  are  applied  as  that  the  injury 
or  destruction  of  one  must  necessarily  and  permanently  injure 
the  other. 

It  is  perfectly  plain  that,  apart  from  the  alleged  connected 
use  to  which  the  three  several  properties  have  hitherto  been 
applied,  the  plaintiffs  could  have  no  claim  arising  out  of  the 
construction  of  the  road  for  any  supposed  consequential  in- 
jury, either  to  the  quarry  or  to  the  sales-yard;  the  railroad  did 
not  touch  either  of  them,  or  any  right  or  easement  appurte- 
nant thereto,  and  there  is  nothing  upon  which  an  action  at 
the  common  law  could  be  sustained  in  such  a  case. 

It  did  the  plaintiffs  no  harm,  therefore,  that  they  were  denied 
the  privilege  of  proving  that  these  properties  were  used  as 
stated  in  the  offer.  In  the  consideration  of  the  case,  we  as- 
sume all  that  was  offered  to  be  proved.  We  are  of  opinion 
that  the  plaintiffs  were  not  entitled  to  damages,  direct  or 
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consequential,  for  any  supposed  injury,  either  to  the  quarry  or 
to  the  yard  at  Ninth  and  Thompson  streets. 
The  judgment  is  aflBrraed. 


Eminent  Domain  —  Damages  Recoverable:  Indiana  etc.  R.  R.  Co.  v, 
Allen,  3  Am.  St.  Rep.  G50,  and  note  654;  Pennsylvania  R.  R.  Co.  v.  lAppin- 
cott,  2  Id.  618,  and  note  623;  Pennsylvania  R.  R.  Co.  v.  Angel,  56  Am.  Rep. 
1,  and  note  6-16. 

ABcrrrER'3  Right  in  Street  i3  Property,  and  cannot  be  taken  away 
for  the  use  of  a  railroad  without  compensation,  the  lot  and  the  adjoining 
Btreet  being  regarded  as  one  piece  of  property:  Protzman  v.  Railroad  Co.,  68 
Am.  Dec,  650. 


North  Manheim  Township  v.  Arnold. 

[119  Pennsylvania  State,  880.1 

Highways. — Where  Objects  Ordinarily  Calculated  to  Frighten 
RoADwoRTHY  HoRSES  are  placed  and  suffered  to  remain  in  the  public 
highway,  they  are  regarded  as  defects,  and  after  due  notice  to  the  pub- 
lic authorities  the  township  is  liable  for  injuries  caused  thereby,  not- 
withstanding the  party  injured  might  maintain  an  action  against  the 
persons  who  placed  the  obstruction  in  the  highway.  Nor  is  the  rule  of 
liability  altered  by  the  fact  that  the  obstruction  was  upon  the  margin 
instead  of  the  path  of  the  highway. 

Id.  —  Law  does  not  Impose  upon  Township  Officers  Absolute  Lia- 
bility for  every  insufficiency  of  a  road,  but  they  are  required  to  do  what 
is  practicable  to  preserve  a  condition  of  reasonable  safety  with  reference 
to  the  amount  and  kind  of  travel. 

Id. — Notice  of  Defect,  Evidence  Affecting. — In  an  action  for  injuries 
caused  by  the  jjlaintiff's  horse  taking  fright  at  piles  of  lumber  on  the 
margin  of  the  highway  and  projecting  into  it  on  either  side,  it  is  proper, 
as  affecting  the  question  of  notice  to  the  township  authorities,  to  admit 
evidence  showing  that  on  numerous  prior  occasions  lumber  was  so  piled 
at  that  place. 

Id.  —  Right  of  Owner  of  Land  Abutting  on  Public  Highway  to  Usb 
Portion  of  Highway  in  a  reasonable  manner,  for  special  purposes,  tem- 
porarily, is  not  subservient  to  the  right  of  the  traveling  public,  and  its 
exercise,  without  negligence,  imposes  no  liability. 

Action  against  North  Manheim  township  to  recover  dam- 
ages for  injuries  sustained  by  reason  of  an  obstruction  in  a 
highway.  The  opinion  states  the  facts.  The  verdict  was  for 
the  plaintiff,  and  judgment  being  entered  thereon,  the  defend- 
ant assigned  error. 

G.  IT.  Gerber  and  W.  F.  Shepherd,  for  the  plainti£F  in  error. 

J.  W.  Roseberry,  for  the  defendant  in  error. 
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Clark,  J.  This  suit  was  brought  by  Clara  Arnold  to  re- 
cover damages  for  the  loss  of  a  horse,  sleigh,  and  harness, 
through  the  alleged  negligence  of  the  road  supervisors  of  North 
!Manheim  township.  The  injury  occurred  at  Landingvillo,  in 
the  month  of  March,  1885,  at  a  point  where  the  public  road  to 
Orwigsburg  crossed  the  four  tracks  of  the  Philadelphia  and 
Reading  railroad.  It  appears  that  a  quantity  of  lumber  taken 
from  the  cars  had  been  deposited  in  piles  on  each  side  of  the 
public  road.  The  piles  were  five  or  six  feet  high,  and  they 
60  projected  into  the  road,  which  was  thirty-three  feet  wide, 
that  the  space  left  open  for  travel  was  about  fourteen  feet  and 
six  inches.  Late  in  the  evening  of  the  day  of  the  occurrence, 
the  plaintiflF's  son  undertook  to  drive  this  horse  and  sleigh 
over  the  railroad  crossing,  on  the  public  road,  returning  from 
Orwigsburg,  when  the  horse,  it  is  alleged,  took  sudden  fright 
at  the  lumber  piles,  turned  on  to  the  railroad  track,  upset  the 
sleigh,  ran  into  the  railroad  bridge,  and  was  killed;  and  that 
the  sleigh  and  harness  were  wholly  destroyed.  It  is  contended 
on  part  of  the  plaintifi"  that  these  lumber  piles  were  im- 
properly permitted  to  remain  on  the  public  road;  that  they 
caused  the  fright  of  the  horse  which  resulted  in  the  injury,, 
and  that  the  township  is  liable  therefor. 

It  is  well  settled  by  the  decisions  of  this  court  and  of  the 
courts  of  other  states,  that  where  objects  ordinarily  calculated 
to  frighten  roadworthy  horses  are  placed  and  suffered  to  re- 
main in  the  public  highway,  they  are  regarded  as  defects  in 
the  road,  and  the  public  authorities  after  due  notice  are  liable 
for  injuries  caused  thereby:  Wharton  on  Negligence,  983;  Ayei 
V.  City  of  Norwich,  39  Conn.  376;  Morse  v.  Richmond,  41  Vt 
435;  98  Am.  Dec.  600;  Stone  v.  Inhabitants  of  Ilubhardston, 
100  Mass.  50;  Foshay  v.  Glenn  Haven,  25  Wis.  288;  3  Am. 
Rep.  73;  Bartlett  v.  Hooksett,  48  N.  H.  18;  Cardv.  City  of  Ells- 
worth, 66  Me.  547;  20  Am.  Rep.  722.  To  the  same  effect, 
although  not  brought  against  the  township  officers,  is  our  own 
very  recent  case  of  Piollet  v.  Simmers,  106  Pa.  St.  95,  51  Am. 
Rep.  496,  where  the  authorities  are  collected,  and  the  whole 
subject  is  very  fully  considered.  The  rule  is  perhaps  difficult 
of  practical  application,  as  the  frightening  of  a  horse  cannot 
be  said  to  be  governed  by  any  rule  of  reason  or  experience. 
The  fright  of  a  horse  may  perhaps  as  often  be  attributable  to 
the  place  in  which  an  object  is  unexpectedly  found  as  to  tlie 
frightful  appearance  of  the  object  itself;  still  there  are  objects 
which  are  well  known  to  present  such  an  appearance  as  may 
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be  expected  to  and  naturally  will  alarm  ordinarily  well 
broken  and  roadworthy  horses,  and  it  is  the  duty  of  supervi- 
sors of  highways  to  remove  all  such  impediments  to  safe  travel. 

It  makes  no  difference  that  the  lumber  was  not  in  the 
traveled  route;  the  fact  that  it  was  piled  upon  the  margin  in- 
stead of  the  path  of  the  highway  does  not  alter  the  rule  of 
liability,  for  the  result  produced  in  either  event  is,  that  the 
traveled  route  is  thereby  rendered  unsafe.  It  is  the  duty  of 
road  oflFicers  to  forbid  and  prevent  the  use  of  the  roadside  as  a 
place  of  deposit  for  private  property,  particularly  if  it  be  of  a 
character  to  alarm  or  frighten  ordinary  horses.  "The  traveler 
has  reason  to  e.xpect  that  the  highway  will  have  the  ordinary 
and  reasonable  encumbrances  which  arise  from  the  nature  of 
the  soil  and  country,  and  its  being  worked  and  repaired  in  a 
proper  manner;  but  he  has  no  reason  to  apprehend  that  the 
township  has  suffered  these  dangers  to  be  increased  by  allow- 
ing the  land  taken  for  public  use  to  becpme  unlawfully  appro- 
priated to  private  uses  as  a  place  of  deposit  for  property, 
which  will  in  any  manner  obstruct  or  impede  travel,  whether 
by  frightening  his  horse  or  clogging  his  wheels":  Morse  v. 
Richmond,  41  Vt.  435;  98  Am.  Dec.  600.  This  is  said,  of 
course,  with  the  qualification  that  the  duty  does  not  attach 
until  the  township  officers  know,  or  ought  to  know,  of  the  ob- 
struction. It  was  certainly  proper,  as  afiecting  the  question  of 
notice,  for  the  plaintiff  to  introduce  evidence  to  show  that 
lumber  had  on  often-repeated  cases  been  piled  on  this  place 
upon  the  highway;  for  if  this  were  so,  the  township  officers,  if 
they  did  not  know,  should  have  known  the  fact,  and  it  was 
their  duty  to  interfere  to  prevent  this  habitual  and  continued 
invasion  of  the  highway. 

The  law  does  not  impose  upon  the  township  officers  an  ab- 
solute liability  for  every  insufficiency  of  a  road;  they  are  re- 
quired to  do  what  is  practicable  to  be  done,  and  to  preserve  a 
condition  of  reasonable  safety  with  reference  to  the  amount 
and  kind  of  travel  which  the  highway  accommodates.  The 
right  of  the  public  to  the  free  and  unobstructed  use  of  a  high- 
way is  subject,  of  course,  to  reasonable  and  necessary  limita- 
tions. The  convenient  delivery  of  lumber,  stone,  etc.,  for 
building  pnrposes,  and  of  fuel,  merchandise,  etc.,  often  neces- 
sitates the  temporary  occupation  of  a  street.  This,  to  a  reason- 
able extent,  is  not  an  invasion  of  the  public  right;  it  is  a 
legitimate  use  of  the  highway.  An  owner  of  land  abutting  on 
the  public  highway  has  a  right  to  use  a  portion  of  the  high" 
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way  in  a  reasonable  manner  for  epecial  purposes,  for  a  tempo- 
rary period;  that  right  is  not  subservient  to  the  right  of  the 
traveling  public,  and  its  exercise  without  negligence  imposes 
no  liability.  The  owners  of  this  lumber  might  perhaps  have 
been  privileged  to  use  the  street  for  the  temporary  purpose  of 
loading  or  unloading  their  lumber;  this  would  perhaps  depend 
upon  circumstances,  but  it  is  plain  that  they  had  no  right  to 
use  the  highway  for  the  purpose  of  a  board-yard. 

Nor  does  it  alter  the  case  that  the  party  injured  may  sus- 
tain an  action  against  the  persons  who  place  a  nuisance  in  the 
highway;  it  is  the  right  of  the  party  to  proceed  against  the 
township  or  the  individual,  as  he  may  choose.  No  question 
has  been  made  as  to  the  roadworthy  character  of  the  horse; 
we  will  not  assume,  in  the  absence  of  proof,  that  he  was  a 
vicious  animal,  or  that  he  was  not  roadworthy,  and  well 
broken. 

Upon  a  full  consideration  of  the  whole  case  the  judgment  is 
aflSrmed. 


Duty  of  Municipal  Corporation  to  Keep  Sidewalks  Free  from  De- 
fects AND  Obstructions:  City  of  Denver  v.  Dean,  3  Am.  St.  Rep.  594,  and. 
noto  598. 

What  is  Notice  to  Municipality  of  Defects  in  Highways:  See  Tur- 
ner V.  Newhurcjh,  ante,  p.  453,  ajid  note. 

Township  Owes  Duty  to  Public  to  Keep  Highway  in  Reasonably 
Safe  Condition,  and  is  responsible  in  damages  to  one  injured  in  consequence 
of  its  neglect  to  do  so:  Burrell  Township  v.  Uncajiher,  2  Am.  St.  Rep.  664, 
and  note  668. 

Whether  Obstruction  in  Street  la  Necessary  and  Reasonable  is 
generally  a  question  of  fact:  Callanan  ▼.  Oilman,  1  Am.  St.  Rep.  831,  and 
note  840-844. 

Highway,   Frightening  of  Horses  in,  Liability  of  Manicipalities 
therefor:  Morse  v.  Town  of  Richmond,  98  Am.  Dec.  600,  and  note  608-612. 
In  Bloor  v.  Delajield,  69  Wis.  273,  it  was  held  that  a  mortar-box  in  the  high- 
way which  frightened  horses  was  a  defect  for  which  the  municipality  viazt 
responsible. 
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Zell  V.  Universalist  Society. 

[119  Pennsylvania  State,  890.] 

Salh  of  Real  Estate  on  Which  the  Owner  has  Imposed  a  Continuocs 
OR  Apparent  Easement  or  Servitude  for  the  Benefit  of  Another 
Part  of  his  real  property  is,  in  the  absence  of  some  stipulation  to  the 
contrary,  subject' to  such  easement  or  servitude;  and  a  purchase  and 
conveyance  of  the  part  in  favor  of  which  an  easement  exists  vests  in  the 
purchaser  the  right  to  insist  on  the  continuance  of  such  easement,  whether 
his  conveyance  contains  any  express  grant  of  such  right  or  not. 

Evidence.  —  Fact  that  Party"  Bid  at  a  Public  Sale  of  an  Alley  ia 
not  evidence  that  he  did  not  claim  the  right  to  use  it. 

One  Entitled  to  Pass  over  Certain  Lands  to  Reach  a  Parcel  of  his 
Real  Property  is  not  Obliged  to  Surrender  such  right  on  becoming 
the  owner  of  other  realty  over  which  he  might  pass  to  the  first-mentioned 
land. 

Action  of  case  by  the  Universalist  Society  for  the  obstruc- 
tion of  an  easement  which  the  plaintiff  claimed  to  have  in 
an  alley-way.  The  right  to  the  easement  was  based  on  the 
fact  that  at  the  time  the  plaintiff  purchased  its  lot  such  ease- 
ment was  in  existence,  and  had  apparently  been  imposed  on 
the  adjacent  property  for  the  benefit  of  the  lot  purchased  by 
the  society.  The  defendants  claimed  that  the  plaintiff  could 
not  insist  on  the  continuance  of  the  easement,  for  the  reason 
that  it  could  reach  its  property  by  passing  over  other  realty 
owned  by  it.     The  judgment  was  in  favor  of  plaintiff. 

//.  W.  Bland  and  B.  F.  Dettra,  for  the  plaintiffs  in  error. 

A.  G.  Green,  for  the  defendant  in  error. 

Paxson,  J.  If  the  right  of  the  plaintiffs  below  to  the  use  of 
the  alley  in  controversy  depended  upon  an  express  grant  in 
their  deed,  such  right  could  not  be  successfully  claimed,  for 
no  such  grant  appears.  Nor  could  such  use  be  claimed  from 
necessity,  for  no  necessity  exists,  the  plaintiffs  having  access 
to  the  lot  purchased  from  the  administrator  of  James  M.  Lewis, 
over  other  ground  of  their  own  fronting  on  Franklin  Street. 
If  the  right  to  the  use  of  the  alley  exists  at  all,  it  is  by  virtue 
of  its  being  appurtenant  to  the  lot  purchased  of  the  Lewis 
estate. 

Upon  this  question  we  are  in  no  doubt.  When  the  adminis- 
trator of  Lewis  sold  this  lot  at  orphans'  court  sale,  it  had  on 
it  a  frame  house,  tiie  only  access  to  which  was  by  means  of  the 
alley  in  question.  The  alley  was  visible  upon  the  ground;  the 
purchaser  could  see  it,  and  at  the  same  time  could  not  fail  to 
know  that  it  was  the  only  means  of  access  to  the  lot  about 
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to  be  sold.  It  therefore  passed  by  the  sale  as  appurtenant  to 
the  lot,  and  the  fact  that  the  deed  contains  no  express  grant  is 
wholly  immaterial.  Nor  does  the  fact  that  the  lot  was  bought 
by  parties  owning  the  land  lying  between  it  and  Franklin 
Street  make  any  diflFerence.  The  alley  being  appurtenant  to 
the  lot,  the  title  to  the  latter  carried  with  it  the  right  to  the 
use  of  the  alley.  The  plaintiffs  were  not  required  to  impose  a 
servitude  upon  other  lands  belonging  to  them  in  order  to  reach. 
the  lot  which  they  had  purchased  from  the  Lewis  estate,  and 
the  access  to  which  they  were  clearly  entitled  to  over  the  alley 
in  question. 

Where  a  continuous  and  apparent  easement  or  servitude  is 
imposed  by  the  owner  on  one  portion  of  his  real  estate  for  the 
benefit  of  another,  the  law  is  well  settled  that  a  purchaser  at 
private  or  judicial  sale,  in  the  absence  of  an  express  reserva- 
tion or  agreement  on  the  subject,  takes  the  property  subject  to 
the  easement  or  servitude:  Cannon  v.  Boyd,  73  Pa.  St.  179, 
citing  Seibert  v.  Levan,  8  Id.  383;  49  Am.  Dec.  525;  Overdeer 
v.  Updegraff,  69  Pa.  St.  110.  The  right  to  the  use  of  this  alley 
was  a  continuous  right;  it  was  attached  to  the  land,  and  not 
to  the  person  of  the  owner.  Hence  it  is  immaterial  that  the 
frame  house  on  the  rear  of  the  lot  has  been  removed. 

It  was  contended,  however,  by  the  defendants  below,  that 
even  if  the  plaintiffs  had  the  right  to  use  this  alley,  they  had 
no  right  to  grant  the  use  of  it  to  De  Bourbon,  who  lives  on 
Fourth  Street,  upon  property  which  forms  lio  portion  of  this 
lot.  De  Bourbon  is  the  lessee  of  the  plaintiffs  of  fifteen  feet 
of  the  rear  portion  of  the  lot,  and  also  of  the  use  of  the  alley. 
If  the  alley  is  appurtenant  to  the  lot,  the  lessee  of  the  latter 
has  a  right  to  the  use  of  the  alley.  Whether  he  is  surcharging, 
it  is  a  question  not  raised  by  this  record. 

The  mere  fact  that  the  plaintiffs  were  bidders  at  the  public 
Bale  of  the  alley  was  not  evidence  that  they  did  not  claim  the 
light  to  use  it.  They  might  well  have  desired  to  purchase  the 
toil  of  an  alley  over  which  they  had  the  right  of  way,  if  for 
no  other  reason,  to  avoid  any  dispute  about  it  in  the  future. 
A  nd  had^lhey  bought  it  for  such  reason  alone,  the  result  shows 
it  would  have  been  a  judicious  investment. 

Judgment  affirmed. 


Deed  Passes  Apparent  and  Continuous  Easement,  when:  See  Sey* 
mour  V.  Levoia,  78  Am.  Dec.  108;  Carbrey  v.  Lewis,  83  Id.  688,  and  notes. 
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English's   Appeal. 

[119  Pennsylvania  Statb,  533.J 

Practicb  —  Right  to   Appeal.  —  When    Judgment   is    Opened   under 

Pennsylvania  act  of  April  4,  1877,  the  order  to  open  ia  not  a  final  judg- 
ment, and  the  plaintiff  is  not  entitled  to  an  appeal  until  the  case  has 
been  heard,  and  a  final  order  made  setting  aside  the  judgment  or  reducing 
its  amount.  If  it  was  error  to  open  the  judgment  upon  the  facts  as  they 
Btood  when  the  order  to  open  was  made,  it  would  be  error  to  submit  the 
case  to  the  jury;  the  trial  goes  for  nothing,  and  thereafter  the  plaintiff 
is  entitled  to  be  heard  upon  the  preliminary  question  of  the  right  of  the 
defendant  to  have  the  judgment  opened. 
Id. — It  is  Error  to  Open  Judgment  by  Confession  under  Warrant 
OF  Attorney,  and  to  submit  the  case  to  the  jury,  unless  the  written  in- 
strument upon  which  the  judgment  was  rendered  be  overcome  by  evi- 
dence which,  if  believed,  ought  to  move  a  chancellor  to  decree  that  the 
instrument  was  void,  or  should  be  reformed  because  of  forgery,  fraud,, 
or  mistake. 

H.  H.  Martin  and  A.  F.  Martin,  for  the  plaintiff  in  error. 

P.  D.  Bricker,  R.  P.  Allen,  and  John  G.  Reading,  Jr.,  for  the 
defendant  in  error. 

Paxson,  J.  This  was  an  appeal  by  the  plaintiflF  from  atv 
order  of  the  court  below  opening  a  judgment  which  he  held 
against  Jacob  Hager.  The  plaintiff  kept  a  country  store;  the 
defendant  was  a  farmer,  and  the  judgment  note  in  question 
was  given  in  settlement  of  their  mutual  accounts. 

After  the  judgment  was  opened,  the  case  went  to  trial,  and 
the  jury  found  a  verdict  in  favor  of  the  defendant.  The  plain- 
tiff then  appealed  from  the  order  opening  the  judgment,  and 
also  took  his  writ  of  error  to  the  jury  trial.  He  assigned  for 
error,  first,  the  opening  of  the  judgment,  and  second,  submit- 
ting the  case  to  the  jury. 

This  is  in  harmony  with  Citizens'  B.  &  L.  Ass'n  v.  Hoag- 
land,  87  Pa.  St.  326,  where  it  was  held  that  when  a  judg- 
ment is  opened  under  the  act  of  April,  1877,  the  plaintiff  is 
not  entitled  to  an  appeal  until  the  case  has  been  heard  and 
the  judgment  entered  thereupon,  setting  it  aside  or  lessening 
its  amount.  In  other  words,  the  order  to  open  is  not  a  final 
judgment. 

The  plaintiff  is  now  entitled  to  be  heard  upon  the  prelimi- 
nary question  of  the  right  of  the  defendant  to  have  the  judg- 
ment opened.  If  it  was  error  to  open  it  upon  the  facts  as  they 
stood  when  the  order  was  made,  it  was  error  to  submit  the  case 
to  the  jury,  and  the  trial  gees  for  nothing. 
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The  proper  rule  in  such  cases  will  be  found  in  Knarr  v.  El- 
gren,  19  Week.  Not.  531,  where  it  was  said  by  our  brother 
Trunkey:  "The  judgment  in  this  case  should  not  have  been 
opened,  nor  the  evidence  submitted  to  the  jury.  Until  over- 
come by  testimony  that  if  believed  ought  to  move  a  chancellor 
to  decree  that  the  writing  is  void,  or  should  be  reformed  be- 
cause of  forgery,  fraud,  or  mistake,  it  must  be  suffered  to  stand, 
though  the  parties  thereto  so  testify  that,  under  the  circum- 
stances, it  is  difficult  to  avoid  belief  that  one  or  the  other  has 
committed  perjury." 

A  careful  examination  of  the  depositions  has  led  us  to  the 
conclusion  that  it  was  error  to  open  this  judgment.  Confin- 
ing ourselves  to  what  occurred  at  the  time,  we  have  the  testi- 
mony of  the  plaintiff  and  his  daughter  that  the  judgment  was 
given  in  settlement  of  an  amount  then  due  the  plaintiff  from 
the  defendant  as  the  result  of  their  mutual  dealings.  The 
plaintiff  says:  "When  Hager  signed  the  note  on  January  24, 
1885,  there  was  no  dispute  between  us  about  receipts,  except 
about  this  buckwheat  flour,  which  I  allowed  him  credit  for  in 
order  to  have  a  settlement.  There  was  no  other  conditions 
upon  which  the  note  was  signed."  The  plaintiff  is  corrobo- 
rated by  his  daughter,  who  was  present,  and  drew  up  the  note 
in  the  presence  of  the  parties.  The  defend aht  testified:  "  I 
went  up  to  Jersey  Shore;  Mr.  English  was  there  in  the  store, 
sitting  by  the  stove.  I  says  to  Mr.  English,  '  We  can't  settle, 
for  I  lost  my  1879  receipts.'  Then  we  got  up  and  went  around 
to  his  desk,  on  this  lower  side,  then  he,  Mr.  English,  says, '  You 
can  sign  this  note,  then';  he  says  that  will  keep  it  open  until 
you  find  your  receipts.  Then  I  signed  the  note.  When  I 
found  the  receipts  I  was  to  come  up,  and  then  we  was  to  settle 
the  note."  There  was  a  great  deal  of  other  testimony  by  de- 
fendant and  his  witnesses  as  to  other  matters,  both  before  and 
after  the  execution  of  the  note.  The  greater  part  of  was  irrele- 
vant, and  referred  to  transactions  about  which  there  was  no 
dispute,  or  which  had  been  embraced  in  the  settlement.  Taken 
together,  it  was  not  sufficient  to  overcome  the  prima  facie 
evidence  furnished  by  the  note  itself,  supported  as  it  was  by 
the  testimony  of  the  plaintiff  and  his  daughter.  There  was 
nothing  in  the  case  to  justify  a  chancellor  in  finding  that 
there  was  either  fraud,  accident,  or  mistake  in  procuring  the 
judgment  note,  and  hence  there  was  nothing  by  which  it  could 
be  reformed  or  set  aside. 

Upon  the  question  of  the  reformation  of  written  instruments 
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this  court  has  given  no  uncertain  deliverances.  In  PhiJlips  v. 
Meily,  106  Pa.  St.  536,  it  was  said:  "It  is  only  where  a  chan- 
cellor would  reform  the  instrument  that  parol  evidence  is  ad- 
missible to  contradict  it.  It  is  true,  under  our  practice  in 
Pennsylvania,  it  is  accomplished  through  common-law  forms. 
But  the  fact  remains  that  the  defense  set  up  is  purely  equitable, 
and  the  judge  ought  not  to  submit  the  case  to  the  jury  unless 
the  evidence  is  such  that  he  would  feel  himself  bound  as  a 
chancellor  to  reform  the  instrument.  With  our  modification 
of  the  English  rule,  now  too  firmly  embedded  in  our  system  to 
be  disturbed,  and  our  act  of  assembly  which  makes  every 
defendant  a  competent  witness,  the  principle  above  stated  is 
about  all  there  is  left  to  preserve  the  sanctity  and  force  of  an 
instrument  of  writing,  whether  that  instrument  be  a  deed, 
which  is  the  evidence  of  a  man's  title  to  his  home,  or  an  obli- 
gation for  the  payment  of  money."  There  was  nothing  new 
in  this.  It  was  but  a  repetition  of  what  had  been  frequently 
said  before  and  repeatedly  since.  The  same  principle  will  be 
found  declared  in  Nicolls  v.  McDonald,  101  Pa.  St.  514;  Smith 
V.  National  Life  Insurance  Co.,  103  Id.  177;  North  and  West  B. 
R.  Co.  V.  Swank,  105  Id.  555;  Cummins  v.  Hurlbutt,  92  Id. 
165;  Morton  v.  Weaver,  99  Id.  47;  Jackson  v.  Payne,  114  Id.  67. 

Especially  are  we  not  disposed  to  permit  written  instru- 
ments to  be  brushed  aside  upon  insufficient  evidence,  where 
such  instrument  is  the  result  of  a  settlement  between  the  par- 
ties. Where  it  has  been  procured  by  fraud,  or  there  has  been 
an  accident  or  mistake  in  its  creation,  a  chancellor  will  alwaya 
relieve.  Yet  he  will  only  do  so  when  the  evidence  of  the 
fraud,  accident,  or  mistake  is  clear,  precise,  and  indubitable. 
We  have  said  this  so  often  that  it  ought  not  to  be  necessary 
to  repeat  it. 

The  order  of  the  court  below  opening  the  judgment  is  re- 
versed, at  the  costs  of  the  appellee;  and  the  judgment  is  rein- 
stated with  full  force  and  effect. 

English  v.  Haqer. 

We  held  in  the  appeal  of  Amzi  H.  English  that  it  was  error 
to  open  the  judgment.  It  follows  that  it  was  error  to  submit 
the  case  to  the  jury.  It  is  not  necessary  to  repeat  what  was 
there  said. 

Judgment  reversed. 


Judgment  by  Default,  VVRnTKN  Instrument  Suitioiknt  to  Suppobti 
Wood  T.  Winalup  Machine  Co.,  3  Am.  St  Rep.  754. 
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Judgment  by  Confession,  when  FRAUDtrLENT,  and  Collateral  At- 
tack ON:  Wikoxson  v.  Burton,  87  Am.  Dec.  66,  and  note  74;  Lee  v.  F^gg,  99 
Id.  271,  and  note  276. 

Judgment  upon  Warrant  of  Attornet,  Setting  Aside:  Ktwx  County 
.£ank  v.  Doty,  75  Am.  Dec.  479,  and  note  482. 


Pennsylvania  Kailroad  Company  v,  Marchant. 
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JEminent  Domain  —  Compensation.  —  Remedy  Provided  by  Pennsyl- 
vania Constitution  of  1874,  article  16,  section  8,  to  secure  just  com- 
pensation by  corporations  for  property  "injured  or  destroyed"  in  the 
construction  or  enlargement  of  corporate  works,  has  relation  to  such  in- 
juries to  one's  property  as  are  the  natural  and  necessary  result  of  the 
original  construction  or  enlargement  of  its  works  by  a  corporation,  and 
of  such  certain  character  that  the  damages  therefor  may  be  estimated  at 
the  time,  and  paid  or  secured  in  advance,  as  provided  in  the  constitu- 
tion. The  word  "injury,  or  "injured,"  as  used  in  the  constitution,  is 
construed  to  mean  such  a  legal  wrong  as  would  be  the  subject  of  an  ac- 
tion for  damages  at  common  law.  For  such  injuries,  both  corporations 
and  individuals  now  stand  upon  the  same  plane  of  responsibility. 

Id, — Under  Pennsylvania  Constitution  of  1874,  Article  16,  Sec- 
tion 8,  Corporation  is  Responsible  for  property  taken,  injured,  or 
destroyed  in  the  construction  or  enlargement  of  its  works,  but  is  not  lia- 
ble for  indirect  injuries  or  inconveniences  which  are  tho  result  merely  of 
the  subsequent  operation  of  its  works  in  a  lawful  manner,  without  neg- 
ligence, unskillfulness,  or  malice. 

Action  by  Edward  D.  Marchant  against  the  Pennsylvania 
Railroad  Conapany  for  the  recovery  of  damages  for  consequen- 
tial injuries  to  the  plaintiff's  property.  The  facts,  in  sub- 
stance, appear  in  the  opinion;  and  see  Pennsylvania  R.  R.  Co. 
v.  Lippincott,  2  Am.  St.  Rep.  618,  619,  involving  similar  facts, 
set  out  in  greater  detail. 

Wayne  MacVeagh,  James  A.  Logan,  George  T.  Bispham,  and 
A.  II.  Wintersteen,  for  the  plaintiff  in  error. 

M.  Hampton  Todd  and  George  II.  Van  Zandt,  for  the  defend- 
ant in  error. 

Paxson,  J.  This  case  is  admittedly  upon  all  fours  with  Penn- 
sylvania R.  R.  Co.  V.  Lippincott,  116  Pa.  St.  472;  2  Am.  St.  Rep. 
G18.  If  that  decision  is  to  stand,  the  present  case  will  have 
to  be  reversed,  as  they  are  in  direct  conflict.  It  is  only  just  to 
the  learned  judge  below  to  say,  that  when  this  case  was  tried 
the  decision  in  Pennsylvania  R.  R.  Co.  v.  Lippincott,  supra,  had 
not  been  rendered,  nor  had  it  been  argued  here.     Two  of  our 
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number  dissented  in  that  case,  and  two  of  those  who  heard  the 
present  case  did  not  hear  the  former.  I  was  abroad  at  the  time, 
and  our  brother  Williams  was  not  then  a  member  of  the  court. 
In  view  of  these  facts,  and  of  the  grave  character  of  the 
question  involved,  we  have  listened  to  an  elaborate  argument 
involving  the  same  question,  and  have  carefully  reconsidered 
it.  It  has  not  had  the  effect,  however,  of  producing  any 
change  in  the  views  of  the  majority  of  the  court.  We  adhere 
to  the  ruling  in  Pennsylvania  R.  R.  Co.  v.  Lippincott,  supra,  as 
announced  by  our  brother  Gordon.  The  ground  was  so  fully 
covered  by  his  opinion  that  this  judgment  might  well  be 
reversed  without  a  further  discussion  of  the  principles  in- 
volved. I  concur  fully  in  the  views  already  expressed,  and 
can  hardly  hope  to  throw  additional  light  upon  the  matter,  or 
to  strengthen  the  argument  already  made.  In  view  of  the 
fact,  however,  that  we  listened  to  what  was  practically  a 
reargument,  I  will  add  a  few  words  by  way  of  supplement  to 
the  previous  opinion  of  our  brother  Gordon,  even  at  the  risk 
of  some  repetition. 

The  plaintiff  below  is  the  owner  of  property  on  the  north 
eide  of  Filbert  Street,  and  brought  his  action  to  recover  dam- 
ages for  an  alleged  injury  to  said  property,  caused  by  the 
operation  of  the  defendant's  elevated  road.  The  latter  is  con- 
structed upon  land  owned  by  the  company,  and  the  entire 
width  of  Filbert  Street  intervenes  between  the  railroad  and 
plaintiff's  house.  Ho  complains  of  the  noise,  the  dust,  smoke, 
and  cinders,  and  the  constant  jar  caused  by  the  passing 
trains.  He  says  these  causes  combined  interfere  with  the 
enjoyment  of  his  property,  and  lessen  its  market  value.  For 
the  purposes  of  this  cause,  we  must  consider  his  allegations 
established  by  the  verdict  of  the  jury. 

The  plaintiff  claims  to  recover  by  virtue  of  the  constitution 
of  1874,  section  8  of  article  16  of  which  provides  that  "mu- 
nicipal and  other  corporations  and  individuals,  invested  with 
the  privilege  of  taking  private  property  for  public  use,  shall 
make  just  compensation  for  property  taken,  injured,  or  de- 
stroyed by  the  construction  or  enlargement  of  their  works, 
highways,  or  improvements,  which  compensation  shall  be  paid 
or  secured  before  such  taking,  injury,  or  destruction." 

It  was  held  in  Pennsylvania  R.  R.  Co.  v.  Lippincott,  supra, 
that  the  effect  of  this  clause  of  the  constitution  was  to  place 
corporations  upon  the  same  plane  with  individuals  as  regards 
liability  for  injuries  to  property,  and  that  it  only  made  a 
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corporation  liable  where  an  individual  was  liable  at  common 
law.  The  correctness  of  this  ruling  was  conceded  by  the 
learned  counsel  for  the  plaintiff.  He  says,  at  page  13  of  his 
printed  brief:  "We  ask  for  no  other  or  greater  liability  to  be 
imposed  upon  this  railroad  company  than  would  be  imposed 
upon  an  individual  in  like  circumstances."  As,  however, 
other  counsel  in  other  cases  may  not  concede  so  much,  I  will 
add  a  kv!  words  to  this  branch  of  the  case. 

If  we  resort  to  the  familiar  rule  of  interpreting  statutes,  the 
old  law,  the  mischief,  and  the  remedy,  we  have  no  difficulty 
in  arriving  at  the  true  construction  of  the  langugage  cited 
from  the  constitution.  Prior  to  1874,  the  citizen  whose  prop- 
erty was  injured  by  a  corporation  in  the  construction  of  its 
works  had  no  remedy  therefor  unless  some  portion  of  his  prop- 
erty was  actually  taken.  This  was  an  immunity  enjoyed  by 
corporations,  and  not  by  individuals.  Cases  of  great  hardship 
soon  arose.  0^  Connor  v.  Pittsburgh,  18  Pa.  St.  187,  was  one  of 
these.  In  that  case,  the  city,  by  the  change  of  the  grade  of  a 
street,  practically  ruined  a  valuable  church  property;  yet 
there  was  no  remedy.  This  court,  of  its  own  motion,  ordered 
a  reargument  of  that  case,  "  in  order  to  discover,  if  possible," 
in  the  almost  pathetic  language  of  Chief  Justice  Gibson, 
''  some  way  to  relieve  the  plaintiff,  consistently  with  law;  but 
I  grieve  to  say  we  have  discovered  none."  Instances  of  a 
like  nature  might  be  cited  indefinitely.  I  have  selected  this 
one  as  an  illustration  of  the  principle,  and  as,  perhaps,  one  of 
the  most  striking.  In  all  of  them,  however,  there  was  an 
injury  to  the  property  of  the  plaintiflP  in  consequence  of  the 
erection  or  construction  of  the  works  of  the  corporation,  as  by 
the  change  of  grade  in  O^Connor  v.  Pittsburgh,  supra,  and  the 
interference  with  water  rights,  as  in  Monongahela  Nav.  Co.  v. 
Coons,  6  Watts  &  S.  101.  In  all  these  cases  the  property  had 
been  seriously  injured,  and  yet  no  portion  of  it  taken  by  the 
offending  corporation. 

This  was  the  mischief  which  the  constitutional  convention 
had  before  it  when  section  8  of  article  16  was  adopted  by  that 
body,  and  it  was  the  evil  the  people  were  smarting  under 
when  they  ratified  the  work  of  the  convention  at  the  polls. 
The  constitution,  since  1790,  had  declared  that  the  property 
of  the  citizen  should  not  be  taken  or  applied  to  public  use 
without  just  compensation.  The  constitution  of  1874  went  fur- 
ther, and  declared,  not  only  that  it  shall  not  be  taken,  but  also 
that  it  shall  not  be  injured  or  destroyed  by  corporations  in  the 
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coiiHtruclion  or  enlargement  of  their  works,  without  making 
coinpenHation,  etc.  There  is  no  ambiguity  in  this  language. 
We  have  api)lie(l  it  several  times  to  cases  ariBing  under  it 
without  the  least  difTiculty.  We  are  now  asked  to  apply  it, 
not  to  injuries  to  the  plaintiff's  property,  arising  from  the  con- 
titruction  of  the  defendant's  road,  hut  to  injuries  resulting 
from  the  lawful  operation  of  their  road  without  negligence. 

Ik'foro  I  proceed  to  discuss  this  branch  of  the  case,  in  order 
that  we  may  know  exactly  where  we  stand,  I  will  refer  briefly 
to  the  cases  we  have  decided  under  this  clause  of  the  consti- 
tution of  1874. 

•  City  of  Redding  v.  AUkouse,^^  Pa.  St.  400,  was  a  case  where 
certain  springs  or  streams  of  water  had  been  diverted  from 
their  usual  course  to  supply  the  city  with  water.  Wy  the  act 
of  April  14,  1853,  applying  to  the  Reading  Water  Company, 
it  was  provided  that  where  the  corporation  permanently  ap- 
propriated to  its  use  such  springs  or  streams  as  it  might  select 
for  water  purposes,  compensation  should  bo  made  to  tho 
owncirs  for  damages  sustained.  In  an  action  against  tho  city 
by  a  riparian  owner  wlioso  stream  had  been  diverted,  we  held, 
not  only  that  tho  action  could  bo  sustained  under  tiio  above 
net  of  1853,  but  also  that  it  could  be  maintained  under  section 
8  of  article  10  of  the  constitution.  In  referring  to  this  section, 
it  was  said  by  Mr.  Justice  Cordon:  "That  section  provides  for 
the  making  of  compensation,  not  only  for  tho  taking  of  pri- 
vate i)roperty  for  public  use,  as  was  the  case  theretofore,  but 
also  for  its  injury  or  destru(!tion.  That  the  use  which  tlio 
plaintin's  made  of  the  waters  of  tho  Great  or  Antietam  Creek, 
through  the  race  or  ditch  in  controversy,  was  projjcrty,  though 
of  an  incori)oreal  kind,  is  not  open  to  debjite;  and  that  it  was 
injured  by  the  operations  of  tlie  city  of  Reading,  is  a  fact 
cstabliKJied  by  the  proper  tribunal.  There  is,  tlierefore,  no 
good  reason  apparent  to  us  why  the  case  should  not  b(!  cov- 
<'r(;d  by  tbe  above-recited  eighth  section  of  the  constitution." 

in  Boroufjk  of  New  Briyhton  v.  United  Pre.aJ)ytcri(in  (Church, 
y()  I*a.  St.  331,  wo  had  a  case  before  us  like  O'Connor  v.  Pilts- 
Imrijh,  mi.jrra,  and  did'ering  only  in  degree.  The  borough  had 
changed  the  grade  of  a  street  from  two  feet  and  a  half  in  some 
places  to  liftcen  feet  in  others,  and  wo  held  that  a  property 
own(!r  injur<!(l  thereby  had  a  right  to  damages  for  said  injury 
und(;r  the  constitution  of  1874,  although  no  such  right  existed 
before. 

Philadelphia  and  Reading  R.  R.  Co.  v.  Patent,  17  W^eck.  NoU 
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198,  was  a  case  in  which  the  said  company,  as  the  lessee  of 
another  railroad  company,  changed  the  alignment  of  the  tracks 
of  said  leased  railroad  in  a  certain  street  in  the  borough  of 
Manayunk,  thereby  obstructing  the  access  to  a  private  house 
fronting  thereon,  and  causing  other  consequential  injury  thereto. 
In  an  action  on  the  case  against  the  company  to  recover  dam- 
ages for  such  injuries,  it  was  held  that  while  the  plaintiff  was 
entitled  to  recover  upon  other  grounds,  the  case  came  never- 
theless within  the  constitution  of  1874. 

In  Pennsylvania  R.  R.  Co.  v.  Duncan,  111  Pa.  St.  352,  the 
plaintiff  was  allowed  to  recover  in  an  action  on  the  case  for 
damages  to  his  property  caused  by  the  construction  of  defend- 
ant's road.  The  road  was  so  near  his  property  as  to  deprive 
him  of  the  use  of  Filbert  Street  as  a  highway,  and  of  four 
hundred  feet  of  building  front  on  said  street.  It  is  true.  Jus- 
tice Green  and  myself  dissented  in  that  case,  but  it  was  upon 
the  single  ground  that  the  company  had  paid  seven  millions 
dollars  to  the  state  for  its  property  and  franchises;  had  suc- 
ceeded to  all  the  rights  of  the  state,  including  the  right  to  con- 
struct its  road  without  liability  for  consequential  injuries,  and 
we  were  unable  to  see  how  the  state  could  avoid  its  contract 
by  amending  its  constitution.  But  we  were  all  of  opinion  that 
but  for  this  single  reason  the  case  came  clearly  within  the 
constitution  of  1874. 

County  of  Chester  v,  Brower,  117  Pa.  St.  647,  decided  at  the 
present  term,  was  a  case  where  the  county  had  erected  a  bridge 
over  French  Creek,  in  the  borough  of  Phooenixville,  and  in  the 
construction  of  the  abutments  or  approaches  to  the  bridge  had 
built  a  wing  wall  nine  feet  six  inches  in  height,  immediatel}; 
in  front  of  plaintiff's  houses,  and  only  seven  feet  distant  there- 
from, thereby  seriously  interfering  with  his  access  thereto, 
and  his  reasonable  use  and  enjoyment  of  the  same.  We  held, 
affirming  the  court  below,  that  the  plaintiff  was  entitled  to 
recover  damages  for  this  injury  in  an  action  on  the  case. 
This  was  following  directly  in  the  line  of  Pennsylvania  R.  R. 
Co.  v.  Duncan,  supra.  It  will  be  observed  that  they  are  all 
cases  where  the  injury  arose  from  the  construction  of  the  road. 
In  no  one  of  them  was  there  a  claim  for  what  are  popularly 
called  consequential  damages,  arising  from  the  operation  of 
the  road  after  its  completion. 

It  will  be  noticed  that  all  our  cases  decided  prior  to  the  con- 
Btitution  of  1874,  in  which  compensation  was  denied  for  what 
are  called  consequential  injuries,  were  instances  in  which  the 
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injuries  were  the  result  of  the  construction  of  the  road;  whilo 
all  our  cases  decided  since  1874,  and  which  came  under  the 
section  thereof  referred  to,  likewise  involved  only  injuries  re- 
sulting from  construction.  The  only  exception  in  the  case  of 
Pennsylvania  R.  R.  Co.  v.  Lippincott,  before  referred  to,  and 
two  or  three  other  cases  resting  upon  the  same  principle,  and 
which  were  argued  and  decided  with  it,  and  in  each  of  which 
the  right  to  reco%'er  was  denied. 

The  question  whether  undqr  the  constitution  of  1874  a  cor- 
poration is  responsible,  not  only  for  property  taken,  injured,  or 
destroyed  in  the  construction  or  enlargement  of  its  works,  but 
also  for  injuries  or  inconveniences  the  result  merely  of  the 
operation  of  its  works,  is  a  question  of  such  supreme  impor- 
tance, and  of  consequences  so  far-reaching,  that  we  approach 
its  discussion  with  caution.  If  it  is  the  mandate  of  the  con- 
stitution, it  must  be  obeyed.  It  is  our  duty  to  give  effect  to 
the  will  of  the  people  lawfully  expressed,  and  we  shall  per- 
form it,  though  it  stops  every  wheel  in  the  commonwealth. 
But  it  is  no  part  of  our  duty  to  write  into  the  constitution 
something  which  the  people  have  not  placed  there. 

Just  here  it  is  proper  to  say,  there  is  not  a  word  about  "con- 
sequential" injuries  in  the  constitution.  The  word  itself  has 
acquired  a  broad,  popular  meaning,  by  whi<jh  many  persons 
may  be  misled.  In  judicial  proceedings  it  should  be  used 
intelligently,  and  with  due  regard  to  its  proper  meaning.  In 
its  application  to  the  constitution,  we  understand  it  to  mean 
an  injury  to  a  man's  property,  the  natural  and  necessary  result 
of  the  construction  or  enlargement  of  its  works  by  a  corpora- 
tion; an  injury  of  such  certain  character  that  the  damages 
therefor  can  be  estimated  and  paid,  or  secured  in  advance,  as 
provided  by  the  constitution.  And  attention  is  again  called  to 
the  cases  which  I  have  cited,  and  in  which  the  constitutional 
provision  has  been  invoked,  and  in  all  of  which  there  has  been 
an  actual,  positive,  visible  injury,  the  necessary  result  of  the 
original  construction. 

In  considering  a  new  question,  it  is  sometimes  useful  to  carry 
it  out  to  its  logical  conclusion,  and  see  where  it  leads  us  to.  It 
is  true,  tlie  argximenlum  ah  incnnvenienti  is  entitled  to  but  littlo 
force  in  the  face  of  a  plain  mandate  of  the  constitution.  But 
it  is  a  persuasive  argument  in  construing  language  which  is 
capable  of  more  than  one  interpretation,  and  especially  is  it 
80  when  we  are  asked  to  amend  the  constitution  by  a  judicial 
decree. 


April,  1888.]     Pennsylvania  R.  R.  Co.  v.  Marchant.         GG5 

If  we  liold  that  property  owners  on  Filbert  Street  are  enti- 
tled under  the  constitution  to  recover  for  the  injuries  com- 
plained of  in  this  case,  —  in  other  words,  that  it  embraces  in- 
juries the  sole  result  of  the  lawful  operation  of  the  defendant's 
road, — where  are  we  to  stop  in  its  application?  Where  is  the 
line  to  be  drawn?  If  property  owners  on  Filbert  Street  may 
recover,  why  not  those  on  Arch  Street,  and  Race,  and  so  on, 
north  and  south,  east  and  west,  as  far  as  the  whistle  of  tho 
locomotive  can  be  heard  and  its  smoke  can  be  carried?  Tho 
injury  is  the  same,  it  differs  only  in  degree.  And  it  does  not 
stop  here.  The  constitution  does  not  apply  to  railroads  merely. 
It  affects  all  corporations  clothed  with  the  power  of  eminent 
domain,  including  cities,  boroughs,  counties,  and  townships; 
it  is  applicable  to  canals,  turnpikes,  and  other  country  roads. 
11",  by  judicial  construction,  we  extend  the  constitution  to  all 
the  possibilities  resulting  from  the  lawful  operation  of  a  public 
work,  to  all  kinds  of  speculative  and  uncertain  consequential 
injuries,  we  shall  find  ourselves  at  sea,  without  chart  or  com- 
pass to  guide  us.  Were  we  to  adopt  such  a  construction,  we 
would  be  compelled,  to  use  the  language  of  Chief  Justice 
Shaw  in  Proprietors  of  Locks  and  Canals  v.  Nashua  and  Lowell 
R.  R.  Co.,  10  Cush.  385,  to  extend  it  to  "turnpikes  and  canals 
the  value  of  which  is  diminished  or  destroyed  by  loss  of  cus- 
tom; to  taverns  and  public  houses  deserted  or  left  in  obscurity; 
to  stage-coach  proprietors  and  companies;  to  owners  of  dwell- 
ing-houses, manufactories,  wharves,  and  all  other  real  estate 
in  towns  and  villages  from  which  the  line  of  travel  has  been 
diverted.  If  it  can  extend  to  the  next  estate  beyond  the  one 
crossed  or  touched  by  the  railroad,  why  not  to  the  next,  and 
the  next,  which  may  be  affected  less  in  degree,  but  in  tho 
eamc  manner?" 

It  is  very  plain  to  our  view  that  the  constitutional  provision 
was  only  intended  to  apply  to  such  injuries  as  are  capable  of 
being  ascertained  at  the  time  the  works  are  being  constructed 
or  enlarged,  for  the  reason,  among  others,  that  it  requires  pay- 
ment to  be  made  therefor,  or  security  to  be  given,  in  advance. 
This  is  only  possible  where  the  injury  is  the  result  of  the  con- 
etruction  or  enlargement.  For  how  can  injuries  which  flow 
only  from  the  future  operation  of  the  road,  which  may  never 
happen,  be  ascertained  in  advance,  and  compensation  made 
therefor? 

It  remains  to  say,  that  if  the  construction  of  the  constitution 
contended  for  be  correct,  then  wc  have  a  liability  imposed  upon 
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corporations  in  the  operation  of  their  works  which  is  not  no'\v 
and  never  has  been,  imposed  upon  individuals.  No  principle- 
of  law  is  better  settled  than  that  a  man  has  the  right  to  the- 
lawful  use  and  enjoyment  of  his  own  property,  and  that  if  irt 
the  enjoyment  of  such  right,  without  negligence  or  malice,  an 
inconvenience  or  loss  occurs  to  his  neighbor,  it  is  damnum 
absque  injuria.  This  must  be  so,  or  every  man  would  be  at 
the  mercy  of  his  neighbor  in  the  use  and  enjoyment  of  his 
own.  In  the  late  case  of  Pennsylvania  Coal  Co.  v.  Sanderson, 
113  Pa.  St.  126,  57  Am.  Rep.  445,  it  was  gaid  by  our  brother 
Clark:  "Every  man  has  the  right  to  the  natural  use  and  en- 
joyment of  his  own  property;  and  if,  whilst  lawfully  in  such 
use  and  enjoyment,  without  negligence  or  malice  on  his  part, 
an  unavoidable  loss  occurs  to  his  neighbor,  it  is  damnum 
absque  injuria,  for  the  rightful  use  of  one's  land  may  cause- 
damage  to  another  without  any  legal  wrong."  No  man  is  an- 
swerable in  damages  for  the  reasonable  exercise  of  a  right, 
where  it  is  accompanied  by  a  cautious  regard  for  the  rights  of 
others;  where  there  is  no  just  ground  for  the  charge  of  negli- 
gence or  unskillfulness,  and  when  the  act  is  not  done  mali- 
ciously: Panton  v.  Holland,  17  Johns.  99.  We  need  not 
consume  time  by  the  further  citation  of  authorities  for  so 
plain  a  proposition.     It  is  settled  law. 

It  was  not  contended  that  the  injuries  of  which  the  plaintiff 
complains  are  in  any  degree  the  result  of  the  negligent  or  un- 
skillful operation  of  defendant's  road.  On  the  contrary,  they 
have  expended  many  millions  to  enable  them  to  handle  their 
lousiness,  and  convey  their  passengers  and  freight  into  the 
heart  of  the  city,  with  the  least  possible  annoyance  to  per- 
sons and  injury  to  property.  As  was  well  observed  by  our 
brother  Gordon  in  Pennsylvania  R.  R.  Co.  v.  Lippincott,  supra^ 
the  company  might  have  hauled  their  enormous  freight  in 
carts  or  drays  along  Filbert  Street  to  its  present  terminus,  and 
no  one  would  have  had  a  legal  cause  of  complaint,  though  it 
is  easy  to  see  that  the  condition  of  property  owners  on  that 
street  would  have  been  far  more  intolerable  in  such  case  than 
it  is  at  present. 

This  brings  us  to  the  question  whether  in  case  a  natural 
person  were  the  owner  of  this  road,  and  were  operating  it  in 
the  manner  that  the  defendant  company  are  now  doing,  lic- 
would  be  responsible  to  the  plaintiff  in  damages.  We  answer 
this  question  in  the  negative.  Ho  would  not  be  responsible, 
for  the  reason  above  given,  viz.,  that  he  would  have  a  right  to 
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the  reasonable  use  and  enjoyment  of  his  property;  and  if,  ia 
such  use,  without  negligence  or  malice,  a  loss  unavoidably 
falls  upon  his  neighbor,  he  is  not  liable  in  damages  therefor. 

It  is  true,  this  principle  is  qualified  to  a  certain  extent.  A 
man  may  not  carry  on  a  business  which  poisons  the  air,  and 
renders  it  unhealthy  in  a  thickly  populated  neighborhood, 
and  especially  in  the  center  of  a  large  city.  For  establisli- 
ments  which  involve  danger,  such  as  powder-mills;  injuries 
to  health,  such  as  lead- works;  and  manufactories  of  various 
kinds,  which  involve  noise  and  disturbance  to  neighbors,  —  a 
man  must  seek  a  secluded  place,  where  as  few  persons  may 
be  inconvenienced  as  possible.  These  exceptions  to  the  gen- 
eral rule  are  well  established,  and  need  not  be  further  dwelt 
upon.  But  they  have  no  application  to  the  case  in  hand. 
The  necessities  of  a  railroad  company  and  the  character  of  its 
business  compel  it  to  seek  the  heart  of  a  great  city.  This  ia- 
as  much  for  the  convenience  of  the  public  as  for  its  own. 
Hence  the  transportation  of  passengers  and  freight  as  near  to 
the  center  of  a  town  as  possible  is  in  the  direct  line  of  its  duty^ 
whether  that  duty  be  performed  by  a  corporation  or  individual. 
It  is  a  part  of  the  lawful  use  and  enjoyment  of  property,  and 
where  it  is  done  without  negligence,  entails  no  legal  liability 
therefor. 

The  proper  use  of  such  a  work  as  this  is  a  matter  of  great 
public  concern.  That  it  may  also  put  money  into  the  treasury 
of  a  corporation  is  aside  from  the  question.  The  fact  remains 
that  it  is  a  great  public  benefit,  essential  not  only  to  the  suc- 
cess of  the  business  interests  of  the  city,  but  to  other  cities  and 
other  places  as  well.  It  is  a  metallic  nerve  which  thrills  and 
vibrates  from  one  end  of  this  vast  country  to  the  other.  There- 
are  some  inconveniences  which,  as  was  decided  in  Pennsyl- 
vania Coal  Co.  V.  Sanderson,  113  Pa.  St.  126,  57  Am.  Rep, 
445,  must  be  endured  by  individuals  for  the  general  good; 
otherwise,  we  would  have  a  Utopia,  where  the  whistle  of  th& 
locomotive,  the  hum  of  the  spindle,  and  the  ring  of  the  ham- 
mer are  never  heard.  It  might  be  pleasant  to  dwell  where 
there  is  nothing  to  offend  the  eye,  the  ear,  or  any  of  the  senses, 
but  in  this  age  of  rapid  development  in  every  branch  of  in- 
dustry, it  would  be  difficult  to  find  such  a  spot  in  the  vicinity 
of  our  large  cities. 

We  understand  the  word  "injury,"  or  "injured,"  as  used  in 
the  constitution,  to  mean  such  a  legal  wrong  as  would  be  the 
subject  of  an  action  for  damages  at  common  law.     For  sucb 
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injuries,  both  corporations  and  individuals  now  stand  upon 
the  same  plane  of  responsibilty. 

That  I  am  correct  in  the  meaning  we  attach  to  the  word 
''injured"  appears  abundantly  by  our  own  authorities.  This 
was  clearly  shown  by  our  brother  Gordon  in  Pennsylvania 
R.  R.  Co.  V.  Lippincott,  supra.  In  addition  to  the  authorities 
there  cited  by  him,  I  will  add  Lehigh  Bridge  Co.  v.  Lehigh  Cool 
end  Navigation  Co.,  4  Rawle,  23;  Pittsburgh  and  ImJcc  Erie 
R.  R.  Co.  v.  Jones,  111  Pa.  St.  204. 

It  is  not  necessary  for  us  to  look  outside  of  our  own  state  for 
authorities  in  construing  our  own  constitution.  It  may  not  bo 
out  of  place,  however,  to  say  that  in  England,  where  they  have 
statutes  containing  provisions  bearing  a  close  analogy  to  our 
constitution,  and  which  give  damages  to  persons  whoso  prop- 
erty, though  not  taken,  is  yet  "injuriously  affected  by  the 
construction"  of  public  works,  such  damages  are  not  extended 
to  injuries  resulting  from  the  operation  of  the  road.  It  was 
eaid-  by  Lord  Westbury  in  Rickett  v.  Railway  Co.,  L.  R.  2  II. 
L.  198:  "  I  agree  with  the  distinction  that  has  been  taken  be- 
tween damage  resulting  from  the  railway  when  complete,  or 
from  the  act  of  making  it,  and  damage  occasioned  by  the 
proper  (not  negligent)  use  of  the  railway  when  made.  No 
claim  can  be  made  for  loss  resulting  from  the  use  of  a  rail- 
Tvay Compensation  is  given  b}'  the  statute  only  to  in- 
dividuals who  in  respect  of  the  ownership  or  occupancy  of 
lands  or  tenements  sustain  loss  in  or  through  the  construc- 
tion of  the  railway  or  the  execution  of  the  incidental  works." 
To  the  same  point  are  Hammersmith  and  City  Pty  Co.  v.  Brand, 
L.  R.  4  II.  L.  171;  Caledonian  R'y  Co.  v.  Walker,  L.  R.  7  App. 
Cas.  259;  Penny  v.  South  Eastern  R'y  Co.,  7  El.  &,  B.  GGO; 
Glasgow  Union  R^y  Co.  v.  Hunter,  L.  R.  2  II.  L.  S.  78. 

The  language  of  the  constitution  is  not  equivocal,  and  is 
entirely  free  from  ambiguity.  The  framers  of  that  instrument 
understood  the  meaning  of  words,  and  many  of  them  were 
among  the  ablest  lawyers  in  the  state.  Two  of  them  occupy 
seats  upon  this  bench.  Hence,  when  they  extended  the  pro- 
tection of  the  constitution  to  persons  whoso  property  should 
be  injured  or  destroyed  by  corporations  in  the  construction  or 
enlargement  of  their  works,  we  must  presume  they  meant  just 
what  they  said;  that  they  intended  to  give  a  remedy  merely 
for  legal  wrongs,  and  not  for  such  injuries  as  were  damnum 
Kihsquc  injuria.  Among  the  latter  class  of  injuries  are  those 
which  result  from  the  use  and  enjoyment  of  a  man's  own 
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property  in  a  lawful  manner,  without  negligence  and  without 
malice.     Such  injuries  have  never  been  actionable  since  th& 
foundation  of  the  world. 
Judgment  reversed. 


Sterrett,  J. ,  dissenting,  stated  that  the  contention  in  the  principal  case 
involved  the  same  questions  presented  in  Pennsylvania  R.  R.  Co.  v.  Lip-pin- 
cott,  2  Am.  St.  Rep.  618,  hinging  on  the  construction  of  article  16,  section  8, 
of  the  constitution,  namely:  "Municipal  and  other  corporations  and  indi- 
viduals, invested  with  the  privilege  of  taking  private  property  for  public 
use,  shall  make  just  compensation  for  property  taken,  injured,  or  destroyed 
in  the  construction  or  enlargement  of  their  works,  highways,  or  improve- 
ments, which  compens3tion  shall  be  paid  or  secured  before  such  taking,  injury, 
or  destruction."  He  contended  that  this  provision  required  of  the  grantee  of 
the  privilege  "to  make  just  compensation,  not  only  for  property  actually 
taken,  as  was  the  case  under  former  constitutions,  but  also  for  property 
injured  or  destroyed  in  consequence  of  the  legitimate  exercise  of  the  grant, 
in  the  manner  and  for  the  purposes  contemplated  by  the  charter  of  the 
company";  citing  Penneylvania  li.  R.  Co.  v.  Duncan,  111  Pa.  St.  352.  He 
continues:  "From  the  history  of  the  .section  adopted,  and  everything  con- 
nected therewith,  it  ia  perfectly  clear  that  it  was  the  purpose  of  tlie  framers, 
as  well  as  the  people  they  represented,  to  prevent  the  building  of  railroads 
or  the  prosecution  of  any  great  public  enterprise  at  the  involuntary  expense 
or  sacrifice  in  property  of  any  private  citizen,  either  for  construction,  main- 
tenance,  or  operation It  was  deemed  just  and  equitable  to  make 

general  and  permanent  provision  for  compensation  for  property  injured  or 
destroyed  without  actual  taking,  as  well  as  for  property  taken  for  public 
use  ";  citing,  generally,  in  support  of  this  view,  Pusey  v.  Allegheny  City,  98 
Pa.  St.  522;  Lycominrj  Gas  and  Water  Co.  v.  Moyer,  99  Id.  615;  Buclcwalter 
v.  Bridje  Co.,  38  Id.  281;  Cliester  County  v.  Brower,  117  Id.  647;  2  Am.  St. 
Rep.  713.  He  concludes:  "  Conceding,  for  argument's  sake,  that  the  word 
'injury,"  or  'injured,'  as  used  in  the  constitution,  means  'such  a  legal 
injury  as  would  be  the  subject  of  an  action  for  damages  at  common  law,' 
and  that  'for  such  injuries  both  corporations  and  individuals  now  stand  upon 
the  same  plane  of  responsibility,'  it  is  very  clear  that  the  facts  of  the  prin- 
cipal case,  as  established  by  the  verdict,  unquestionably  furnish  the  grounds 
for  such  an  action;  and  if  it  were  not  for  the  authority  vested  in  the  rail- 
road company  by  the  legislature,  to  do  the  acts  complained  of,  for  the  public 
benefit,  such  action  would  undoubtedly  lie  against  it.  But  the  company's 
warrant  to  do  these  acts  is  coupled  with  the  obligation  to  make  compensation 
for  the  injuries  resulting  therefrom,  and  hence  it  should  be  required  to  do- 

60." 

Damages  Which  Naturally  and  Proximately  Result  from  the  con- 
struction and  operation  of  a  railroad  ai-e  properly  recoverable,  but  remote  or 
purely  speculative  damages  cannot  be  recovered:  Indiana  etc.  R.  R.  Co.  v. 
Allen,  3  Am.  St.  Rep.  650.  Compare  Pennsylvania  R.  R.  Co.  v.  Lippincolt,  2 
Id.  618,  followed  iu  the  principal  case.  See  also  Potts  v.  Pennsylvania  etc. 
R.  R.  Co.,  ante,  p.  646. 

Injury  to  Adjoining  Lots  by  Construction  and  Operation  of  rail- 
road in  city  street,  right  of  action:  Chicago  etc.  R.  R.  Co.  v.  Locb,  59  Am.  Rep. 
341,  and  extended  note  351-369. 
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Common  Carriers.  —  In  Pennsylvania,  Common  Carrier  may  Limit  his 
Liability  by  special  contract,  but  an  exception  to  the  rule  resting  oa 
grounds  of  public  policy  is,  that  such  limitation  does  not  relieve  the  car- 
rier from  liability  for  his  own  negligence. 

Id. — Presumption  as  to  Negligence. — Where,  for  Any  Reason,  "In- 
JURious  Accident"  Happens  to  or  by  reason  of  that  which  the  carrier 
provides  for  the  transportation,  the  law,  which  imposes  the  exercise  of 
the  utmost  care  upon  him,  presumes  the  accident  to  be  due  to  the  want 
of  that  care,  and  puts  upon  him  the  duty  of  successfully  relieving  him- 
self from  that  presumption.  But  when  the  fact  of  an  "injurious  acci- 
dent "  is  not  shown  to  exist,  the  presumption  which  arises  from  itcannot 
be  invoked  by  a  plaintiff,  and  the  burden  rests  upon  him  to  prove  tho 
carrier's  negligence. 

Id.  —  Compulsory  Nonsuit.  —  In  Action  to  Recover  for  Loss  of  Horsb 
shipped  upon  the  defendant's  road  under  a  bill  of  lading  limiting  the 
liability  of  the  defendant  to  such  injuries  as  were  the  result  of  gross 
negligence,  if  the  testimony  merely  shows  that  the  horse  Jied  on  the 
way,  without  any  attempt  on  tho  part  of  the  plaintiff  to  assign  a  cause 
for  its  death,  the  jury  are  properly  instructed  that  the  verdict  should 
be  for  the  defendant. 

Action  to  recover  for  the  loss  of  a  horse  shipped  upon  the 
defendant's  road.     The  opinion  states  the  case. 

David  W.  Sellers,  for  the  plaintiff  in  error. 

Alexander  Simpson,  Jr.,  for  the  defendant  in  error. 

Williams,  J.  It  is  too  late  to  deny  that  in  Pennsylvania  a 
common  carrier  may  limit  his  liabihty  by  special  contract. 
In  Atwood  V.  Reliance  Transportation  Co.,  9  Watts,  87,  34  Am. 
Dec.  503,  Gibson,  C.  J.,  recognized  the  rule  as  well  established, 
although  expressing  grave  doubts  of  its  wisdom.  In  Laing  v. 
Colder,  8  Pa.  St.  479,  49  Am.  Dec.  533,  this  court  again  gave  its 
assent  to  the  rule;  while  Bell,  J.,  by  whom  the  opinion  was 
uolivered,  expressed  his  sympathy  with  the  doubt  of  Chief 
Justice  Gibson.  The  same  rule  has  been  held  in  many  later 
cases,  among  which  are  Powell  v.  Pennsylvania  R.  R.  Co.,  32 
Pa.  St.  414;  75  Am.  Dec.  564;  Avierican  Express  Co.  v.  Sands, 
55  Pa.  St.  140;  Pennsylvania  R.  R.  Co.  v.  Miller,  87  Id.  395; 
Adams  Express  Co.  v.  Sharpless,  77  Id.  517;  Clyde  v.  Iluhbardf 
83  Id.  358. 

It  is  equally  well  settled  that  such  limitation  does  not  relieve 
the  carrier  from  liability  for  his  own  negligence:  Pennsylvania 
R.  R.  Co.  V.  Miller,  supra.    The  reason  for  this  qualification  of 


April,  1888.]     Pennsylvania  R.  R.  Co.  v.  Raiordon.  G71 

the  power  to  limit  liability  rests  on  public  policy.  At  common 
law,  if  property  was  lost  or  injured  while  in  the  hands  of  the 
•carrier,  the  burden  of  proof  was  on  the  carrier  to  show  the  ex- 
istence of  such  circumstances  as  were  sufficient  to  excuse  him 
from  liability.  Such  is  still  the  general  rule,  but  when  a 
special  contract  is  entered  into  between  the  shipper  and  the 
carrier,  the  contract  takes  the  place  of  the  common-law  rule, 
and  fixes  the  liability  of  the  carrier. 

In  the  case  at  bar,  Raiordon  shipped  a  car-load  of  horses, 
€ighteen  in  all,  over  the  railroad  of  the  defendant  from  Walk- 
crsville,  Maryland,  to  Philadelphia.  The  bill  of  lading  pro- 
vided that  the  shipper  should  "send  a  proper  person  or  persona 
in  charge  of  said  stock,  and  assume  all  risks  of  damage  and 
injury  to,  delay,  depreciation,  and  escape  of,  said  stock  while 
in  transit,  releasing  said  company  and  other  carriers  from  all 
claims  or  demands  therefor,  except  when  proved  to  have  oc- 
curred through  gross  negligence."  The  plaintiff,  in  accordance 
with  his  undertaking  to  send  a  proper  person  in  charge  of  the 
stock,  went  himself  upon  the  train  with  it,  and,  as  he  testified 
on  the  trial,  went  to  the  car  in  which  his  horses  were  every 
time  the  train  stopped,  and  looked  into  it,  but  saw  nothing  to 
attract  his  attention.  When  the  train  arrived  in  Philadelphia, 
one  of  the  horses  was  found  dead  in  the  car,  and  this  action 
was  brought  to  recover  its  value  from  the  railroad  company. 
The  plaintiff  showed  that  he  shipped  the  horses,  eighteen  in 
number,  for  Philadelphia,  and  that  on  the  arrival  of  the  train 
one  of  them  was  dead;  but  he  did  not  show  whether  the  horse 
died  from  disease  or  fright,  or  injuries  received  in  the  course 
of  the  transportation,  nor  was  it  alleged  that  any  accident  hap- 
pened to  the  train,  or  the  car  in  which  the  plaintiff's  horses 
were,  while  on  the  journey.  The  defendant,  in  view  of  this 
eLate  of  the  evidence,  offered  the  bill  of  lading,  and  rested. 
The  court  was  then  asked  to  charge  the  jury  "that  under  the 
terms  of  the  bill  of  landing  their  verdict  should  be  for  the 
defendant."  This  instruction  was  refused,  and  then  a  binding 
instruction  to  find  in  favor  of  the  plaintiflf  for  the  value  of  the 
liorse  was  given.  The  learned  judge  did  not  place  his  reasons 
for  this  instruction  upon  the  record. 

As  the  right  of  the  carrier  to  limit  his  liability  is  well  settled 
in  Pennsylvania,  we  are  left  to  conjecture  that  the  instruction 
was  induced  by  an  opinion  that  there  was  a  legal  presumption 
of  negligence  against  the  defendant  that  shifted  the  burden  of 
proof,  and  put  upon  the  carrier  the  duty  of  showing  that  the 


672  Pennsylvania  R.  R.  Co.  v.  Raiokdon.  [Penn, 

death  of  the  horse  was  not  due  to  the  negligence  of  its  agents 
or  servants. 

The  rule  in  relation  to  the  presumption  of  negligence  against 
a  carrier  is  well  stated  in  Laing  v.  Colder,  8  Pa.  St.  479:  "Now, 
the  mere  happening  of  an  injurious  accident  raises,  prima 
facie,  a  presumption  of  neglect,  and  throws  upon  the  carrier 
the  onus  of  showing  that  it  did  not  exist."  But  the  word 
"accident"  must  be  understood  as  referring  to  such  happen- 
ings as  the  exercise  of  proper  care  by  the  carrier  could  have 
prevented.  The  machinery  for  transportation  is  under  his  ex- 
clusive management  and  control,  and  he  contracts  for  its  suf- 
ficiency, and  for  the  skill  and  fidelity  of  his  servants  in  charge 
of  it. 

If,  for  any  reason,  an  "injurious  accident"  happens  to  or 
by  reason  of  that  which  the  carrier  provides  for  the  transpor- 
tation, the  law,  which  imposes  the  exercise  of  the  utmost  care 
upon  him,  presumes  the  accident  to  be  due  to  the  want  of  that 
care,  and  puts  upon  him  the  duty  of  successfully  relieving 
himself  from  that  presumption.  But  when  the  fact  of  an  "  in- 
jurious accident"  is  not  shown  to  exist,  the  presumption  which 
arises  from  it  cannot  be  invoked  by  a  plaintiff.  The  contract 
of  the  carrier  does  not  insure  against  death  generally,  but  only 
as  it  may  be  the  result  of  an  injurious  accident  in  the  course 
of  the  carriage.  A  passenger  may  die  while  in  his  seat  in  a 
car  from  disease,  or  from  his  own  act,  just  as  he  might  die  in 
his  own  house  from  the  same  cause;  but  we  have  never  lieard 
it  alleged  that  the  carrier  was  liable  in  damages  because  of  a 
death  so  happening,  nor  that  it  was  his  duty  to  show  aflirma- 
tivcly  that  the  death  was  due  to  causes  over  which  he  had  no 
control.  Death  from  natural  causes  can  hardly  be  called  an 
accident,  but  if  it  was  otherwise,  yet  there  is  a  very  broad  dis- 
tinction between  the  case  of  its  coming  to  a  passenger  as  an 
individual  by  reason  of  circumstances  and  conditions  that  are 
personal  and  peculiar  to  him,  and  the  case  of  its  coming  to  a 
passenger  as  such  by  reason  of  accident  to,  or  on  account  of, 
the  means  of  transportation  employed  by  the  carrier,  whether 
in  motion  or  not.  In  the  former  class  of  cases  no  presumption 
of  negligence  can  arise,  for  the  facts  furnish  no  foundation  for 
it.  In  the  latter  there  is  a  presumption,  not  conclusive,  but 
prima  facie,  on  which  the  plaintiff  may  rest,  and  which  the 
carrier  must  overcome. 

Applying  this  distinction  to  the  case  we  have  in  hand,  and 
its  disposition  is  easy.     The  testimony  of  the  plaintiff  showed- 
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the  happening  of  no  injurious  accident  to  the  train  or  car  on 
which  his  horses  were  transported.  It  showed  that  he  was 
personally  in  charge  of  them,  and  at  every  stop  examining  the 
car,  and  that  he  saw  nothing  to  attract  his  attention.  It 
showed  that  the  death  of  his  horse  on  the  journey  was  wholly 
unknown  to  him  until  he  reached  this  city,  and  he  does  not 
attempt  to  assign  a  cause  for  it.  This  testimony  left  no  ground 
for  the  legal  presumption  that  arises  from  the  happening  of 
an  injurious  accident,  and  left  the  burden  of  proof,  where  it 
rests  in  ordinary  cases,  on  the  plaintifif.  When,  therefore,  it 
appeared  by  the  terms  of  the  bill  of  lading  that  the  liability 
of  the  carrier  was  limited  to  such  injuries  as  were  the  result 
of  gross  negligence  on  its  part,  and  the  plaintiff  made  no 
attempt  to  show  the  happening  of  an  accident  or  the  negli- 
gence of  the  carrier,  the  court  should  have  given  the  binding 
instruction  asked  by  defendant's  counsel.  In  fact,  it  may  well 
be  doubted  whether  the  introduction  of  the  bill  of  lading  was 
at  all  necessary.  The  plaintiff's  evidence  left  him  no  fact 
from  which  the  legal  presumption  could  arise,  and  no  proof  to 
take  its  place  from  which  negligence  in  fact  could  properly  bo 
found  by  the  jury.  This  was,  therefore,  a  case  in  which  a  com- 
pulsory nonsuit  would  have  been  proper. 
Judgment  reversed. 

Common  Carrieb  cannot  by  Any  Sort  of  Stipulation  Exempt  Him. 
SELF  from  Consequences  of  his  Negligence,  though  he  may,  by  special  or 
express  contract,  or  special  exceptions  fairly  and  understandingly  made, 
limit  his  common-law  liability:  McFadden  v.  Missouri  Pac.  B'y  Co.,  1  Am. 
St.  Rep.  721,  and  note  728.  To  the  same  eflfect  is  McFadden  v.  Missouri  Pae, 
R'y  Co.,  92  Mo.  343. 

Carrier  of  Life-stock,  Power  to  Limit  Liability  by  Contracti 
Oulf-Au  R.  R.  Co.  V.  Trawick,  2  Am.  St.  Rep.  494,  and  note  500. 

Carrier,  Contract  Ltmitino  Liability  for  Negligence:  'Poacher  r. 
Nno  York  etc  R.  R.  Co.,  10  Am.  Rep.  364,  and  note  366-378. 
AM.  St.  Rep.,  Vol.  IV.— 43 
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Injunction  to  Prevent  Sale  of  Homestead  under  Execution  will  b« 
issued  at  the  instance  of  a  purchaser  from  the  homesteader  to  prevent  the 
cloud  upon  the  title  which  would  bo  caused  by  such  sale. 

Homestead  Exempt  from  Judgment  Lien.  —  Land  resided  on  by  the  head 
of  a  family,  and  of  less  value  than  the  statutory  homestead  amount, 
is  his  homestead,  and  exempt  from  a  judgment  lien. 

Homestead,  if  within  toe  Statutory  Allowance,  is  exempt  from  the 
lien  of  any  judgment  against  the  owner  thereof,  and  he  may  convey  it 
free  from  any  encumbrance. 

Homestead  Exempt  from  Judgment  Lien.  —  Land  resided  on  by  the  head 
of  a  family,  and  within  the  value  fixed  by  the  homestead  law  of  South 
Carolina,  is  his  homestead,  though  he  has  not  made  or  filed  any  home- 
stead declaration,  and  as  such  it  is  exempt  from  levy  and  sale  under 
execution,  and  not  subject  to  a  judgment  lien,  and  may  be  mortgaged  or 
sold  by  the  judgment  debtor  either  before  or  after  it  is  laid  oflF  to  him 
free  from  the  lien  of  the  jud<2;ment. 

Homestead.  —  Judgment  Debtor  cannot"  Claim  Land  as  Homestead  and 
exempt  from  a  judgment  lien  after  ho  has  conveyed  it  to  another,  and 
has  no  interest  of  any  kind  in  it. 

J.  E.  McDonald,  for  the  appellants. 
II.  N.  Ohear,  for  the  respondents. 

McIvER,  J,  These  two  cases,  though  heard  together  here, 
are  of  such  a  difTerent  character  as  to  require  that  they  shall 
be  considered  separately. 

Tlie  facts  out  of  which  the  controversy  in  the  first-named 
case  arises  are  sul)stantially  as  follows:  On  June  29.  1882,  the 
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defendant,  John  D.  McCarley,  caused  to  be  filed  in  the  oflBce 
of  the  clerk  of  the  court  of  common  pleas  for  Fairfield  County  a 
transcript  of  a  judgment  previously  obtained  by  him  in  a  trial 
justice's  court  against  William  W.  Ketchin,  on  a  cause  of  ac- 
tion arising  since  the  adoption  of  the  constitutional  amend- 
ment of  1880  relating  to  homesteads,  and  the  act  of  the  general 
assembly  passed  in  pursuance  thereof.  At  that  time  William 
W.  Ketchin  was  the  head  of  a  family  residing  on  the  land 
which  is  the  subject-matter  of  this  suit,  the  value  whereof  was, 
and  still  is,  seven  hundred  dollars;  and  at  the  time  of  the  re- 
covery of  said  judgment  he  had  no  other  lands,  nor  has  he  at 
any  time  subsequently  owned  any  other  land. 

On  May  18,  1883,  while  still  occupying  the  said  land  as  a 
family  residence,  the  said  William  W.  Ketchin  conveyed  the 
same  to  Harriet  M.  Ketchin,  the  plaintiff.  About  January  1, 
1884,  the  said  William  W.  Ketchin  and  his  family  moved  off 
said  land  to  a  house  and  lot  in  the  town  of  Winnsborough,  which 
had  been  bought  by  his  wife,  the  plaintiff  herein,  where  he  and 
his  family  now  reside,  only  three  hundred  dollars  of  the  pur- 
ohase-money  of  the  Winnsborough  house  and  lot  having  been 
paid.  On  December  9,  1884,  the  defendant  levied  on  the  tract 
of  land  first  above  mentioned,  under  the  execution  issued  to 
enforce  his  judgment  above  referred  to,  and  proposes  to  sell  the 
same  in  satisfaction  of  said  judgment.  Neither  at  the  date  of 
the  conveyance  by  the  said  William  W.  Ketchin  to  the  plain- 
tiff, nor  at  any  time  previous,  had  he  claimed,  or  had  assigned 
or  set  apart  to  him,  any  homestead  in  or  out  of  said  tract  of 
land,  or  any  part  thereof  The  plaintiff  brought  this  action 
to  enjoin  the  proposed  sale  of  the  said  tract  of  land,  upon  the 
ground  that  the  land  in  question  is  not  subject  to  levy  and 
sale  under  said  judgment.  The  circuit  judge  held  otherwise, 
and  rendered  judgment  dismissing  the  complaint.  From 
this  judgment  plaintiff  appeals,  upon  the  several  grounds  set 
out  in  the  record,  whioh  need  not  be  repeated  here. 

Before  proceeding  to  a  consideration  of  the  case  upon  its 
merits,  it  will  be  necessary  first  to  dispose  of  a  preliminary 
objection  as  to  the  form  of  proceeding.  Respondent  contends 
that  in  a  case  like  this  there  is  no  ground  for  an  injunction, 
because,  if  the  appellant's  theory  be  correct, — that  the  judg- 
ment has  no  lien  on  the  land,  —  then  the  attempted  levy  and 
sale  will  amount  to  nothing,  and  the  plaintiff's  title  cannot  be 
affected  thereby.  In  the  first  place,  it  will  be  observed  that 
it  does  not  appear  that  this  point  was  ever  presented  to  or 
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considered  by  the  court  whose  judgment  we  are  called  upon  to 
review.  It  is  not  even  presented  in  any  of  the  exceptions  or 
grounds  of  appeal,  but  was  for  the  first  time  raised  in  the 
argument  here.  But,  as  counsel  has  contended  that  while,  un- 
der the  rule,  a  judgment  may  not  be  reversed  upon  a  point  not 
raised  below  (except  in  cases  involving  questions  of  jurisdic- 
tion), yet  it  may  be  aflBrmed  upon  a  ground  not  taken  in  the 
circuit  court,  we  perhaps  are  at  liberty  to  consider  the  ques- 
tion. 

The  jurisdiction  of  a  court  of  equity  to  prevent  as  well  as  to 
remove  a  cloud  upon  the  title  to  real  property  seems  to  be  well 
settled:  High  on  Injunctions,  sec.  269.  In  the  next  section 
this  writer  proceeds  to  say:  "It  is  difficult  to  establish  any 
exact  test,  which  will  be  applicable  in  all  cases,  to  determine 
what  constitutes  such  a  cloud  upon  title  as  to  authorize  a- 
court  of  equity  to  interfere  for  its  prevention.  It  has  been 
held,  however,  that  if  the  sale  which  it  is  sought  to  restrain 
is  such  that,  in  an  action  of  ejectment  brought  by  the  pur- 
chaser under  the  sale,  the  real  owner  of  the  property  would  be 
obliged  to  ofier  evidence  to  defeat  a  recovery,  then  such  a  cloud 
would  be  raised  as  to  warrant  the  interference  of  equity  tO' 
prevent  the  sale."  Now,  if  this  case  be  subjected  to  the  test 
just  mentioned,  it  would  seem  to  be  one  in  which  the  inter- 
position of  a  court  of  equity  by  injunction  would  be  war- 
ranted; for  if  the  sale  is  allowed  to  proceed,  then  the  plaintiflT 
herein  could  only  protect  herself  in  an  action  of  ejectment 
brought  by  the  purchaser  at  such  sale,  by  offering  evidence 
showing  that  though  the  title  to  the  land  was  in  the  judgment 
debtor  at  the  time  the  judgment  was  entered,  and  thus  it  was 
apparently  liable  to  the  lien  of  the  judgment,  yet  in  fact  it 
was  not  so  by  reason  of  its  exemption  under  the  homestead 
law. 

But  in  addition  to  this,  until  this  question  of  homestead  is 
adjudicated,  the  records  would  show  that  the  plaintiff  held  her 
land  subject  to  the  lien  of  the  defendant's  judgment,  inasmuch 
as  her  conveyance  was  subsequent  in  date  to  the  entry  of  the 
judgment;  and  hence  if  she  undertook  to  put  her  land  on  the 
market  for  sale,  she  would  have  to  do  so  with  this  cloud  upon 
her  title  in  the  shape  of  this  apparent  encumbrance.  The 
question,  however,  seems  to  have  been  distinctly  decided  else- 
where in  accordance  with  this  view,  though  we  are  not  aware 
of  any  case  in  this  state  where  it  has  been  considered.  In 
High  ou  Injunctions,  section  275,  it  is  said:  "A  bona  fide  pur- 
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chaser  of  real  estate  for  a  valuable  consideration  may  restrain 
a  sale  of  the  property  under  execution  when  he  has  purchased 
-after  the  rendition  of  the  judgment,  but  before  the  execution 
was  delivered  to  the  sheriff,  the  judgment  not  being  a  lien 
tipon  the  property,  since  such  sale  would  operate  as  a  cloud 
Aipon  his  title.  And  where  an  execution  creditor  is  proceed- 
ing unlawfully  to  sell  the  homestead  interest  of  his  debtor,  he 
may  be  enjoined  upon  the  same  ground."  The  cases  of  Green 
V.  Bank,  10  Rich.  Eq.  27,  and  Wilson  v.  Hyatt,  4  S.  C.  369, 
relied  on  by  respondent,  do  not  appear  to  us  to  be  applicable. 
In  the  former,  the  question  here  presented  does  not  seem  to 
have  been  considered,  and  in  the  latter,  the  parties  asking  for 
the  injunction  claimed  a  naked  legal  title,  in  which  there  was 
no  apparent  defect,  and  upon  which  there  was  no  apparent 
encumbrance,  for  their  title  was  prior  in  date  to  the  judgment 
under  which  it  was  proposed  to  sell  the  land. 

We  proceed,  then,  to  consider  the  main  question  in  the  case, 
which,  accepting  the  statement  of  it  as  made  by  the  counsel 
for  respondent  in  his  argument,  is,  whether  the  tract  of 
land  described  in  the  complaint  is  now  subject  to  the  lien  of 
McCarley 's  judgment,  and  the  subject  of  levy  and  sale  there- 
under. This  question  has  been  determined  by  our  recent 
decision  in  the  case  of  Cantrell  v.  Fowler,  24  S.  C.  424;  bilt  as 
counsel  has  asked  and  obtained  leave  to  be  heard  in  opposi- 
tion to  the  principles  decided  by  that  case,  we  are  quite 
willing  to  consider  the  question  again,  bearing  in  mind,  how- 
ever, the  importance  of  stability  in  the  decisions  of  a  court  ot 
last  resort,  and  remembering  that  vacillation  is  sometimes 
worse  in  its  effects  than  abstract  error.  If,  however,  it  clearly 
appears  that  we  have  fallen  into  an  error,  wo  will  gladly  seize 
the  opportunity  of  correcting  it.  We  have,  therefore,  given 
careful  consideration  to  the  able  and  ingenious  argument  of 
the  counsel  for  respondent,  but  we  must  say  that  it  has  failed 
to  convince  us  of  any  error  in  our  former  decision. 

Several  supposed  cases  have  been  presented,  in  which  it  is 
argued  that  the  doctrine  laid  down  in  Cantrell  v.  Fowler,  supra, 
will  be  difficult  of  application  or  will  work  hardship;  but  with- 
out undertaking  now  to  consider  such  cases,  as  it  will  be  time 
enough  to  do  so  when  they  practically  arise,  it  is  sufficient  to 
eay  that  there  is  scarcely  any  rule  or  law  of  mere  human  in- 
vention that  could  be  readily  and  justly  applied  to  every  pos- 
fiible  imaginable  case.  A  court  of  justice  can  only  deal  with 
«ase8  as  they  practically  arise,  and  the  case  as  now  presented 


678  Ketchin  v.  McCarley.  [S.  Carolina^ 

by  the  evidence  for  our  decision  is  that  of  a  judgment  debtor 
who  is  now,  and  was  at  the  time  of  the  entry  of  the  judgment, 
the  head  of  a  family,  owning  no  land  out  of  which  a  homestead 
could  be  claimed  except  the  land  in  question,  which  is  conceded 
to  be  worth  less  than  one  thousand  dollars,  upon  which  he  then 
resided,  and  which  he  subsequently  conveyed  to  another;  and 
the  question  is,  whether  such  land  is  now  or  ever  was  subject  to 
the  lien  of  such  judgment,  or  liable  to  levy  and  sale  thereunder. 
Now,  if  the  land  in  question  was  the  judgment  debtor's  home- 
stead, it  would  seem  to  be  clear  that,  under  the  express  terms  of 
the  constitution  and  acts  passed  in  pursuance  thereof,  it  was  ex- 
empt from  attachment,  levy,  or  sale  under  execution,  and  that 
under  section  310  of  the  Code  of  Procedure  it  was  not  subject 
to  the  lien  of  the  judgment. 

Was  this  land  the  homestead  of  the  judgment  debtor?  It 
is  conceded  that  it  was  the  land  upon  which  he,  as  the  head 
of  a  family,  resided  at  the  time  the  judgment  was  rendered; 
that  he  had  no  other  land;  and  that  it  was  of  a  less  value  than 
one  thousand  dollars.  It  must  necessarily,  therefore,  have  been 
his  homestead,  for  otherwise  he  would  have  had  none,  though 
he  was  the  owner  of  land.  The  language  of  the  act  of  the  gen- 
eral assembly  (Gen.  Stats.,  sec.  1994),  passed  in  pursuance  of 
the  mandate  of  the  constitution  as  amended  in  1880,  is  this: 
"A  homestead  in  lands,  whether  held  in  fee  or  any  lesser  estate, 
not  to  excel  in  value  one  thousand  (1,000)  dollars,  with  the 
yearly  products  thereof,  shall  be  exempt  to  the  head  of  every 
family  residing  in  this  state,  from  attachment,  levy,  or  sale, 
on  any  mesne  or  final  process  issued  from  any  court  upon  any 
judgment  obtained  upon  any  right  of  action  arising  subsequent 
to  the  ratification  of  the  constitution  of  the  state  of  South  Caro- 
lina," etc.  It  having  thus  been  declared  in  imperative  terms 
that  a  homestead  in  lands,  not  to  exceed  in  value  the  sum  of 
one  thousand  dollars,  shall  be  exempt  to  the  head  of  every 
family  residing  in  this  state,  and  it  being  conceded  that  Wil- 
liam W.  Ketchin  was  the  head  of  a  family  residing  in  this 
state,  owning  no  other  land  except  the  tract  in  question,  which 
it  is  admitted  does  not  exceed  in  value  the  sum  of  one  thou- 
sand dollars,  how  can  there  be  a  shadow  of  doubt  that  the  said 
tract  of  land  is  the  thing  which  the  law  declares  "shall  be  ex- 
empt" from  attachment,  levy,  or  sale  under  the  constitution? 
If  this  be  so,  then  section  310  of  the  Code  of  Procedure,  in 
equally  imperative  terms,  declares  that  final  judgments  shall 
not,  in  any  case,  be  a  lien  upon  the  real  property  of  the  judg- 
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ment  debtor  exempt  from  attachment,  levy,  or  Bale  under  the 
constitution. 

It  is  clear,  therefore,  that  the  land  in  controversy  in  this 
case  was  not  only  exempt  from  levy  or  sale  under  the  execu- 
tion issued  to  enforce  McCarley's  judgment,  but  was  not  sub- 
ject to  the  lien  of  such  judgment.  If,  then,  the  land  was  not 
subject  to  the  lien  of  the  judgment  when  it  was  conveyed  to 
the  plaintiff,  it  must  necessarily  have  passed  to  her  free  from 
any  such  lien  or  encitmbrance,  and  cannot  now  be  subjected 
to  the  satisfaction  of  a  judgment  against  her  grantor.  There 
is  nothing  in  the  inherent  nature  of  a  judgment  which  gives 
it  a  lien  upon  real  property,  but  it  acquires  that  quality 
Bolely  from  the  statute;  and  as  we  have  seen,  the  statute  in 
this  state  not  only  does  not  make  a  judgment  a  lien  upon  all 
the  real  property  of  the  judgment  debtor,  but  expressly  ex- 
cepts so  much  thereof  as  is  exempt  from  levy  and  sale  under 
the  constitution.  So  that  whenever  it  is  ascertained,  either 
by  admission  or  otherwise,  that  a  certain  piece  of  real  estate 
is  exempt  from  levy  and  sale  under  the  constitution,  it  is  at 
the  same  time  ascertained  that  such  real  estate  is  not  subject 
to  the  lien  of  any  judgment  against  the  owner  thereof,  and  if 
sold  by  him,  is  sold  free  from  any  encumbrance. 

Indeed,  the  rule  seems  to  be  that  the  lien  of  a  judgment  is 
derived  from,  and  is  dependent  upon,  the  right  to  sell  property 
under  it;  and  hence,  even  where  there  is  no  statute  excepting 
property  exempt  from  levy  and  sale  from  the  lien  of  a  judg- 
ment, there  is  no  lien  upon  such  property.  In  Freeman  on 
Executions,  section  249,  it  is  said:  "The  lien  of  a  judgment 
and  of  an  execution  is  almost  universally  regarded  as  arising 
from  the  right  to  sell  property  thereunder.  And  hence,  where 
the  right  of  sale  cannot  be  asserted,  the  existence  of  the  lien 
must  be  denied.  It  would  follow  as  a  logical  result  from  the 
application  of  this  general  principle  that  a  judgment  rendered 
after  the  creation  and  before  the  abandonment  of  a  homestead 
cannot  be  a  lien  thereon,  and,  as  a  result  of  this  last  proposi' 
tion,  it  must  follow  that  a  homestead  may  be  sold  or  mort- 
gaged, and  that  the  title  of  the  vendee  or  mortgagee  will  be 
paramount  to  that  of  a  prior  judgmejit  creditor."  This  writer 
goes  on  to  say  that  in  some  of  the  states  a  different  view  as  to 
the  lien  of  a  judgment  upon  exempt  property  is  entertained, 
whereby  it  is  held  that  a  judgment  is  a  lien  upon  exempt 
property,  but  such  lien  remains  in  abeyance  only  so  long  as 
the  right  of  exemption  is  capable  of  assertion  by  the  defend- 
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ant,  and  therefore,  when  he  sells  the  property,  and  can  no 
longer  insist  upon  the  exemption,  the  lien  follows  the  property 
into  the  hands  of  the  vendee,  and  the  property  may  be  sold  in 
discharge  of  such  lien.  But  he  adds:  "In  two  of  the  states 
(Wisconsin  and  Minnesota)  where  this  view  was  sustained  by 
the  courts,  the  legislature,  aware  of  the  inconveniences  likely 
to  result  from  its  maintenance,  enacted  statutes  under  which 
homesteads  are  not  liable  to  judgment  liens,  and  may,  there- 
fore, as  in  other  states,  be  sold  or  encumbered  by  the  owner, 
irrespective  of  liens  existing  against  him  arising  from  judg- 
ments rendered  after  the  premises  became  his  homestead." 

Inasmuch,  however,  as  our  statute  (section  310  of  the  code), 
making  final  judgments  a  lien  upon  real  estate,  expressly  ex- 
cepts from  its  operation  all  property  exempt  from  levy  and 
eale  under  execution,  just  like  the  statutes  which  the  states  of 
Wisconsin  and  Minnesota  found  it  necessary  to  pass  in  order 
to  enable  a  judgment  debtor  to  sell  his  homestead  free  from 
the  lien  of  any  judgment  previously  recovered  against  him,  it 
is  not  necessary  for  us  to  rest  our  conclusion  in  this  case  upon 
the  rule,  which,  according  to  Mr.  Freeman,  seems  to  prevail 
in  most  of  the  states,  that  the  mere  fact  that  property  is  ex- 
empt from  levy  and  sale  relieves  it  from  the  lien  of  a  judgment 
For  if,  as  is  said  in  Freeman  on  Judgments,  section  355, 
"homesteads  exempted  from  execution  by  statute  are  there- 
after, as  long  as  they  retain  their  homestead  character,  clear 
from  all  judgment  liens,  and  may,  notwithstanding  judgments 
docketed  against  their  owners,  be  by  them  conveyed  or  encum- 
bered without  furnishing  any  opportunity  for  such  liens  to 
attach,"  simply  because  they  are  exempt  from  levy  and  sale 
under  execution,  much  more  would  this  be  so  where,  as  in  this 
state,  homesteads,  in  addition  to  being  exempt  from  levy  and 
sale  under  execution,  are  by  statute  expressly  excepted  from 
the  lien  of  a  judgment.  In  this  case,  the  undisputed  facts  are, 
that  the  land  in  question  had,  at  the  time  McCarlcy's  judg- 
ment against  William  W.  Ketchin  was  entered,  all  the  quali- 
ties necessary  to  invest  it  with  the  character  of  his  homestead, 
and  that  it  still  retained  that  character  when  it  was  conveyed 
to  the  plaintiff.  It  was,  therefore,  never  subject  to  the  lien  of 
McCarley's  judgment,  and  cannot  now  be  legally  sold  un- 
der it. 

The  respondent  contends  that  no  property  is  exempt  from 
the  lien  of  a  judgment  until  it  has  been  laid  off  in  the  manner 
provided  for  by  the  homestead  acts,  and  that  as  the  property 
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here  in  question  never  was  so  laid  off,  it  never  became  exempt 
from  the  lien  of  McCarley 's  judgment.  "We  cannot  concur  in 
tliis  view.  The  right  of  exemption  must  necessarily  precede 
the  calling  into  play  the  machinery  provided  by  law  for  tho 
purpose  of  defining  the  extent  and  limits  of  the  property  which 
tho  law  had  previously  declared  to  be  exempt.  It  is  not  de- 
rived from  or  dependent  upon  the  mechanical  act,  as  it  were, 
by  which  the  property  to  which  it  attaches  is  separated  and 
•distinguished  from  that  to  which  such  right  does  not  attach, 
but  rests  solely  upon  the  express  mandate  found  in  the  su- 
preme law  of  the  land,  that  certain  property  shall  be  exempt. 
The  only  object  and  effect  of  the  machinery  provided  by  tho 
act  for  laying  off  the  homestead  is  to  designate  with  precision 
what  particular  property  of  the  debtor  has  been  invested  with 
this  right  of  exemption  by  tho  constitution  and  laws,  and  not 
to  confer  such  right  upon  the  property  so  designated.  When, 
therefore,  as  in  this  case,  as  well  as  in  the  case  of  Cantrell  v. 
Fowler,  supra,  the  property  in  question  must  necessarily  be  tho 
property  to  which  the  right  of  exemption  attaches,  as  there  is 
no  other  to  which  it  can  attach,  where  is  the  necessity  or 
propriety  in  requiring  parties  to  incur  the  needless  trouble  and 
expense  of  having  a  homestead  regularly  laid  off?  Lex  nemi- 
nem  cogit  ad  vana  seu  inutilia.  As  in  the  case  of  an  ordinary 
conveyance  of  a  tract  of  land,  while  a  survey  and  plat  is  often- 
times desirable,  and  sometimes  necessary  for  the  purpose  of 
designating  with  precision  the  thing  conveyed,  yet  the  survey 
and  plat  add  nothing  to  the  title  which  the  deed  confers  upon 
the  grantee,  and  impart  no  new  quality  to  it;  so  here,  while  it 
may  be  desirable  and  sometimes  necessary  to  have  the  homo- 
fitead  laid  off  for  the  purpose  of  designating  precisely  and  con- 
clusively the  limits  to  which,  such  exemption  extends,  yet 
such  admeasurement  adds  no  new  quality  to  the  exemption 
itself  which  is  conferred  by  the  constitution  and  laws. 

In  some  of  the  states,  their  homestead  laws  require  some- 
thing to  be  done  by  the  debtor  in  order  to  give  rise  to  the  ex- 
emption, as,  for  instance,  by  making  and  filing  a  declaration 
that  the  debtor  intends  to  claim  the  exemption  in  a  particular 
portion  of  land.  Here,  however,  our  homestead  law  requires 
nothing  of  the  kind.  The  debtor  may  remain  perfectly  pas- 
sive, and  yet  the  exemption  exists,  and  must  be  respected. 
It  cannot  even  be  waived  by  the  debtor  by  any  act,  however 
solemn,  and,  as  was  held  in  Myers  v.  Ham,  20  S.  C.  522,  even 
the  fact  that  the  debtor  stood  by  and  allowed  his  land  sold 
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without  objection  would  not  estop  him  from  afterwards  claim- 
ing a  homestead  in  the  said  land.  As  is  said  in  Freeman  on 
Executions,  section  241:  "  In  a  majority  of  the  states  [amongst 
which  the  author  classes  South  Carolina],  the  fact  that  the- 
premises  are  occupied  as  a  homestead  is  all  that  is  necessary 
to  render  them  exempt  from  execution.  But  in  the  other 
states,  a  declaration  of  homestead  must  be  made  and  filed  for 
record,  or  some  other  kind  of  record  notice  must  be  made, 
showing  the  world  that  the  occupants  intend  to  insist  upon 
their  exemption  right."  We  think  it  clear,  therefore,  that  in 
this  state  it  is  not  necessary  that  anything  should  be  done  in 
order  to  give  efficacy  to  the  exemption  secured  by  the  consti- 
tution and  laws,  and  that  whenever  it  satisfactorily  appears 
that  the  property  in  question  is  the  homestead  of  a  judgment 
debtor,  it  is  not  only  exempt  from  levy  and  sale  under  execu- 
tion, but  is  not  subject  to  the  lien  of  a  judgment,  and  may. 
therefore,  be  mortgaged  or  sold,  cither  before  it  is  formally 
laid  off  to  the  judgment  debtor  {Homestead  Ass'n  v.  Enshno,  7 
S.  C.  1)  or  afterwards  {Elliott  v.  MackorelL  19  Id.  238),  free 
from  the  lien  of  such  judgment. 

Any  other  view  v^ould,  it  seems  to  us,  very  materially  im- 
pair the  value  of  this  beneficent  provision  of  the  law  for  the 
protection  of  unfortunate  debtors,  and  sometimes  render  it  a 
mere  mockery  of  benevolence.  For  if  the  exemption  does  not 
attach  until  the  homestead  is  formally  assigned  and  laid  off 
to  the  debtor,  it  puts  it  in  the  power  of  the  creditor  to  chain 
his  debtor  down  for  the  whole  period  of  his  life  to  the  particu- 
lar spot  which  he  may  happen  to  occupy  at  the  time  judgment 
is  recovered,  as  the  homestead  could  not  be  assigned  or  hiid  off 
until  the  creditor  saw  fit  to  direct  a  levy  of  his  execution,  and 
this,  of  course,  he  would  never  do,  where,  in  a  case  like  the 
one  now  under  consideration,  the  whole  property  was  con- 
fessedly worth  less  than  the  one  thousand  dollars.  The  re- 
sult of  this  would  be  that,  no  matter  how  great  or  pressing 
the  exigency,  the  unfortunate  debtor  could  not  raise  a  dollar 
by  way  of  mortgage  on  the  premises,  and  however  desirable 
or  even  necessary  it  might  be  for  the  debtor  to  exchange  his 
homestead,  either  by  sale  or  otherwise,  for  another,  he  would 
be  effectually  prevented  from  doing  so,  if,  as  under  the  view 
contended  for,  the  property  was  still  subject  to  the  lien  of  hi* 
creditor's  antecedent  judgment.  We  cannot  think  that  such 
is  a  proper  construction  of  the  law,  as  it  would,  to  a  very 
great  extent,  emasculate  the  express  provision  contained  irk 
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eection  310  of  the  code,  which  declares  that  final  judgments 
ehall  not  be,  "  in  any  case,  a  lien  on  the  real  property  of  the 
judgment  debtor  exempt  from  attachment,  levy,  and  sale  un- 
der the  constitution." 

It  is  contended,  however,  that  this  provision  of  the  code  i& 
unconstitutional,  under  the  authority  o{  Duncan  v.  Barnctt,  11 
S.  C.  333,  32  Am.  Rep.  476,  as  being  an  attempt  on  the  part  of 
the  legislature  to  extend  the  provisions  of  the  homestead  law 
beyond  the  limits  fixed  by  the  constitution,  inasmuch  as  that 
instrument  said  nothing  about  the  lien  of  a  judgment.  We  can- 
not so  regard  it.  In  the  first  place,  it  must  be  remembered  that 
this  case  has  arisen  since  the  amendment  to  the  constitution 
in  1880,  where  much  more  general  powers  have  been  given  to 
the  legislature  than  in  the  constitution  of  1868,  under  which 
the  case  of  Duncan  v.  Barnett,  supra,  arose.  But,  in  the  sec- 
ond place,  it  will  be  observed  that  the  legislature,  in  passing 
section  310  of  the  Code  of  Procedure,  was  not  dealing  with  the 
homestead  law  at  all.  That  section  does  not  even  purport  to 
be  an  amendment  or  extension  of  the  homestead  laws.  The 
legislature  was  there  dealing  with  a  totally  different  subject, 
to  wit,  the  lien  of  judgments.  It  must  be  remembered  that 
when  the  code  was  first  adopted,  final  judgments,  of  them- 
selves, were  declared  not  to  be  liens  upon  any  real  estate  of 
the  judgment  debtor,  and  could  only  be  made  so  by  certain 
proceedings  provided  for  that  purpose;  and  when  the  general 
assembly,  by  the  act  of  November  25,  1873  (15  Stats.  498),  of 
which  section  310  of  the  code  is  but  a  repetition,  saw  fit  to 
change  this  feature  of  the  code,  we  are  unable  to  find  any- 
thing in  the  constitution  which  prohibited  them  from  so 
changing  the  law  as  to  make  judgments  a  lien  upon  all  or 
any  portion  of  the  judgment  debtor's  real  property,  as  thev 
might  see  fit.  They  might  have  excepted  from  such  lien  any 
portion  of  the  judgment  debtor's  real  property  that  they  saw 
fit  to  designate  for  that  purpose;  and  the  fact  that  they  desig- 
nated the  property  exempt  from  attachment,  levy,  and  sale 
under  the  constitution  as  the  part  excepted  cannot  be  re- 
garded as  any  attempt  to  interfere  with  or  extend  the  provis- 
ions of  the  constitution  in  reference  to  homestead,  but  must 
be  regarded  simply  as  a  regulation  of  the  lien  of  judgments, — 
a  subject  which  was  undoubtedly  under  their  control. 

Again,  it  is  urged  that  the  language  used  in  section  1995  of 
the  General  Statutes  shows  that  the  exemption  does  not  arise 
until  after  the  homestead  has  been  laid  off  in  the  manner  pre- 
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ecribed.  The  language  relied  on  for  this  purpose  occurs  in  tho 
latter  part  of  the  section,  after  provision  had  been  previously- 
made  for  the  appointment  of  appraisers,  who  were  required  to 
make  a  return  of  their  proceedings,  and  is  as  follows:  "  Such 
debtor  may  have  such  return  recorded  in  the  office  of  tho 
register  of  mesne  conveyances  of  the  county  in  which  tho 
same  is  located;  and  upon  such  return  being  so  recorded  in 
forty  days  after  the  proceedings  have  become  final,  the  title  to 
the  homestead  so  set  off  and  assigned  shall  be  forever  dis- 
charged from  all  debts  of  said  debtor  then  existing  or  there- 
after contracted."  Now,  when  this  language  is  read,  as  it 
must  be,  in  connection  with  what  precedes  it,  we  think  it 
manifest  that  its  purpose  was,  not  to  create  or  even  declare 
an  exemption,  but  simply  to  fix  a  period  within  which  the 
proceedings  of  those  who  should  be  appointed  to  appraise  and 
mark  out  the  limits  of  the  homestead  might  bo  contested. 

The  object  of  the  words  quoted  and  relied  on  certainly  could 
not  have  been  either  to  create  or  declare  the  exemption,  for 
that  had  already  been  done  in  the  first  part  of  the  preceding 
section  in  the  identical  words  of  the  constitution,  and  the  sec- 
tion (1994)  then  very  properly  proceeded  to  provide  a  mode 
by  which  the  property  thus  previously  declared  to  be  exempt 
could  be  clearly  ascertained  and  distinguished  from  that 
which  was  not  exempt.  It  then  declares:  "If  no  complaint 
shall  be  made  by  either  creditor  or  debtor  within  thirty  days 
after  the  return  of  the  appraisers  has  been  filed,  the  proceed- 
ings in  the  case  shall  be  final."  What  proceedings?  Clearly 
those  which  had  just  been  provided  for,  to  wit,  the  appraisement 
and  setting  off  of  that  which  had  previously  been  declared 
exempt,  —  the  homestead.  Hence,  if  no  complaint  is  made 
within  the  thirty  days,  the  proceedings  being  final,  neither  tho 
correctness  of  the  appraisement  nor  the  limits  of  the  home- 
stead are  any  longer  open  to  question.  Having  thus  provided 
for  a  case  in  which  no  complaint  has  been  made,  the  section 
then  proceeds  to  provide  for  a  case  in  which  complaint  is  made, 
in  the  following  language:  "Provided,  that  if  exceptions 
thereto  be  filed  by  either  creditor  or  debtor  within  thirty  days 
after  filing  the  return  of  said  appraisers,  the  court  out  of 
which  the  process  issued  may,  upon  good  cause  being  shown, 
order  a  reapfraisevicnl  and  reassiymnent  of  the  homestead  by 
other  appraisers  appointed  by  the  court,"  the  words  italicized 
by  us  in  this  quotation  showing  very  plainly  that  the  object  of 
these  "  proceedings  "  was  not  to  create  or  establish  the  right 
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of  exemption,  but  simply  to  ascertain  whether  the  property 
designated  by  the  appraisers  as  exempt  exceeded  in  value  thfr 
exemption  previously  allowed. 

Then,  after  another  proviso,  which  it  is  not  important  to- 
notice  in  this  connection,  follows  section  1995,  in  these  words: 
"When  thirty  days  shall  have  elapsed  after  the  filing  of  the 
return  of  said  appraisers  setting  off  a  homestead  to  any  debtor, 
according  to  the  provisions  of  the  preceding  section,  and  no 
exceptions  have  been  filed  against  said  return,  or  if  such 
return  be  finally  heard  and  approved,  such  debtor  may  have 
such  return  recorded  in  the  ofiice  of  the  register  of  mesne 
conveyances  of  the  county  in  which  the  same  is  located;  and 
upon  such  return  being  so  recorded  in  forty  days  after  the 
proceedings  have  become  final,  the  title  to  the  homestead  so 
set  off  and  assigned  shall  be  forever  discharged  from  all  debts 
of  said  debtor  then  existing  or  thereafter  contracted."  It 
seems  to  us  that  the  words  italicized  by  us  in  the  quotation 
just  made,  together  with  the  foregoing  analysis  of  sectionB 
1994  and  1995  of  the  General  Statutes,  show  plainly  that  the 
object  and  effect  of  the  language  used  in  the  latter  part  of  sec- 
tion 1995,  relied  upon  as  showing  that  the  exemption  does  not 
arise  until  after  the  homestead  has  been  laid  off  in  the  man- 
ner prescribed,  was  not  to  create  or  establish  the  exemption^ 
but  simply  to  designate  finally  the  specific  property  to  which 
such  exemption  had  previously  attached,  and  to  preclude  any 
further  inquiry  as  to  the  correctness  of  the  appraisement  and 
assignment  made  by  the  appraisers. 

It  would  protract  this  opinion  to  too  great  a  length  to  un- 
dertake a  review  of  the  numerous  cases  in  our  state  upon  the 
subject  of  the  homestead  exemption.  We  have,  however,  ex- 
amined them  all  carefully,  and  while  there  may  be  some  ex- 
pressions in  a  few  of  them  which,  isolated  from  the  context,, 
may  seem  to  afford  support  to  the  proposition  contended  for  by 
the  respondent,  that  the  exemption  does  not  attach  until  the 
homestead  has  been  set  off  in  the  manner  provided  for  by  law, 
we  are  quite  satisfied  that  such  a  proposition  has  not  been  au- 
thoritatively adjudged  in  any  case  in  this  state.  On  the  other 
hand,  many  of  the  cases  manifestly  assume  the  view  herein 
taken,  though  we  are  not  aware  of  any  case  in  which  the 
point  has  been  distinctly  decided,  except  the  case  of  Cantrell 
v.  Fowler,  mentioned  above. 

As  to  the  authorities  from  other  states,  not  much  light  is  to 
be  derived  from  them,  on  account  of  the  different  provisions  of 
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their  statutes  in  reference  to  the  homestead.  Take,  for  in* 
stance,  the  case  of  Hoyt  v.  Hoice,  3  Wis.  752,  62  Am.  Dec.  705, 
cited  by  respondent,  where  it  was  held  that  if  the  judgment 
debtor  alienates  his  homestead  the  vendee  takes  it  subject  to 
the  lien  of  the  judgment.  But  it  would  seem  from  what  is 
said  in  Freeman  on  Judgments,  section  355,  and  in  Freeman 
on  Executions,  section  249,  that  that  case,  and  others  of  a 
similar  character,  in  Minnesota  as  well  as  in  Wisconsin,  were 
decided  when  the  statutes  of  those  states  provided  in  general 
terms  that  judgments  should  be  liens  upon  all  of  the  judg- 
ment debtor's  real  estate,  which  were  construed  as  extending 
such  liens  over  the  homestead,  although  it  was  exempt  from 
sale.  Subsequently,  however,  these  states  passed  statutes 
similar  to  section  310  of  our  code,  relieving  homesteads  from 
the  lien  of  judgments,  thereby  enabling  a  judgment  debtor  to 
sell  his  homestead  free  from  the  lien  of  the  judgment. 

Our  conclusion  therefore  is,  that  the  land  in  question  is  not 
now,  and  never  has  been,  subject  to  the  lien  of  McCarley's 
judgment,  and  cannot  be  sold  thereunder. 

The  second  case  mentioned  in  the  title  arises  upon  the  appli- 
cation of  the  judgment  debtor,  William  W.  Ketchin,  to  have 
the  same  land  hereinbefore  spoken  of  set  apart  to  him  as  his 
^homestead.  The  facts  upon  which  the  question  raised  by  this 
appeal  are  to  be  determined  are  the  same  as  those  hereinbefore 
stated  in  the  first  case,  and  need  not  be  repeated  here.  From 
these  facts,  it  appears  that  the  appellant  has  long  since  con- 
veyed his  whole  interest  in  the  land  out  of  which  he  now 
claims  a  homestead  to  another,  and  as  the  case  is  now  pre- 
sented to  us,  he  no  longer  has  any  interest  of  any  kind  in  it. 
Under  the  constitution  and  laws  passed  in  pursuance  thereof, 
a  homestead  is  only  secured  to  one  who  has  a  fee  or  some  lesser 
estate  in  the  lands  out  of  which  it  is  claimed.  Here  the  ap- 
pellant has  no  estate  of  any  kind  in  the  land  which  he  claims 
as  a  homestead,  and  therefore  we  agree  with  the  circuit  judge 
who  heard  this  case,  that  there  is  no  foundation  for  his  claim. 
The  fact  that  the  judgment  creditor  has  levied  upon  the  land 
as  his  cannot  affect  the  question  either  by  estoppel  or  other- 
wise. The  appellant  is  met  at  the  threshold  with  an  insuper- 
aljle  obstacle  raised  by  his  own  admission,  that  he  does  not 
fulfill  one  of  the  conditioiis  necessary  to  enable  him  to  assert 
his  claim,  to  wit,  that  he  has  no  estate  in  fee  or  any  lesser 
f  state  in  the  land  out  of  which  he  claims  a  homestead.  This 
is  just  as  fatal  as  an  admission  that  he  was  not  the  head  of  a 
family. 
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We  take  occasion,  however,  to  add,  with  a  view  to  avoid 
prejudice,  that  our  decision  is  based  upon  the  case  as  now  pre- 
sented, and  upon  the  assumption  (in  the  absence  of  any  alle- 
gation to  the  contrary)  that  the  conveyance  to  Harriet  M. 
Ketchin  is  a  valid  conveyance.  Should  that  conveyance  be 
impeached  for  fraud  or  other  good  ground,  a  different  ques- 
tion, as  to  the  right  of  appellant  to  the  homestead,  would  arise, 
iis  to  which  we  do  not  now  propose  to  indicate  any  opinion. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  in  the  case  first  above  mentioned  be  reversed,  and 
that  the  case  be  remanded  to  that  court  for  such  further  pro- 
ceedings as  may  be  necessary  to  carry  out  the  views  herein 
announced.  And  the  judgment  of  this  court  is,  that  the 
judgment  of  the  circuit  court  in  the  second  case  above  stated 
be  affirmed. 


Judgment  Lien  does  not  Attach  to  Homestead  while  it  is  held  and 
occupied  a3  such:  Blisa  v.  Clark,  89  Am.  Dec.  330;  McDonald  v.  Badger,  83 
id.  123,  note  129;  Cummings  v.  Long,  85  Id.  602,  and  note  504;  note  to  Blue 
T.  Blue,  87  Id.  278. 

Homestead  Right  is  not  Subject  to  Judgment  Liens,  and  it  may  be 
transferred  in  fee,  free  from  any  encumbrance  existing  at  the  date  of  convey- 
ance: McDonald  v.  Crandall,  92  Am.  Dec.  112,  note  116,  117;  Cummings  v. 
Long,  85  Id.  502;  Bluia  v.  Clark,  89  Id.  330,  and  note  335;  Freeman  on  Exe- 
cutions, sec.  239. 

Homestead  is  not  Generally  Subject  to  Sale  under  Execution: 
See  note  to  Blue  v.  Blue,  87  Am.  Dec.  273,  collecting  numerous  cases;  Eigga 
V.  Sterling,  1  Am.  St.  Rep.  554;  McCracken  v.  Adler,  2  Id.  340,  note  342. 

Injunction  will  Issue  to  Prevent  Cloud  oy  Title  at  execution  sale: 
Note  to  Carlin  v.  Hudson,  G2  Am.  Dec.  523  et  seq. ;  Freeman  on  Executions, 
eecs.  438,  439;  or  equity  will  remove  a  cloud  so  created  on  a  homestead: 
Note  to  Blue  v.  Blue,  87  Am.  Dec.  273;  but  in  Kentucky  the  granting  of  such 
an  injunction  is  confined  by  statute  to  the  court  which  rendered  the  judgment 
on  which  the  execution  issued:  C,  0,  Jc  S.  B.  B.  Co.  v.  Reasor,  84  Ky.  309. 
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[Mi  South  Caeohna,  136.] 

EnsENCK  NOT  Objectionable  on  Ground  of  Interest.  —  Conversationa 
of  a  creditor  with  a  debtor  since  deceased  are  admissible  in  an  action  by 
creditors  against  the  heirs  of  deceased,  the  witness,  and  other  creditors. 

EviDKNCB  OF  Statements  Made  by  Partner.s,  that  certain  real  estata 
atanding  in  the  name  of  their  copartner  was  partnership  property,  is  inaui- 
misaible  as  against  an  individual  mortgage  creditor  of  such  copartner, 
when  Buch  statements  were  not  brought  home  to  the  mortgagee  at  tha 
time  of  the  execution  of  the  morti^ge. 
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EQun-ABLS  MoETGAOB.  — Wheeb  Titlk  Dkeds  arb  Deposited  as  Present 
yKCiTRiTY,  and  with  latent  thereby  to  create  a  lien  npon  the  land  therein 
conveyed,  an  equitable  mortgage  is  created  notwithstanding  the  statute 
of  frauds. 

EQcriTABLE  MoRTOAOB  IS  NOT  CREATED  by  the  deposit  of  title  deeda  in 
pursuance  of  a  parol  agreement  to  make  a  mortgage. 

Equitable  Mortgage,  What  does  not  Create.  —  Where  title  deed»- 
are  deposited  with  an  attorney  to  have  an  actual  mortgage  prepared  for 
execution  to  accomplish  a  loan  in  accordance  with  an  oral  agreement  to 
that  effect,  and  after  preparation  the  mortgage  is  not  executed  nor  deliv- 
ered on  account  of  the  death  of  the  debtor,  an  equitable  mortgage  is  not 
created,  though  the  debtor  has  received  the  money. 

PABTNER.snip  Creditors,  in  Absence  of  Lien  in  Favor  o»  Individuai, 
Creditors,  may  share  pro  rata  in  the  individual  property  of  the  part- 
ners after  exhausting  the  partnership  assets. 

C.  S.  Nettles  and  R.  W.  Boyd,  for  the  plaintiffs. 

/.  N.  Nathans,  for  Louis  Cohen  &  Co. 

Simpson,  C.  J.  C.  Phillips,  Leonard  Phillips,  and  Leopold 
Phillips,  father  and  sons,  were  copartners,  doing  business  as 
merchants  in  the  town  of  Florence,  in  this  state,  under  the 
name  of  C.  Phillips  and  Sons.  During  the  existence  of  this 
partnership,  C.  Phillips,  the  father,  negotiated  a  loan  of  five 
thousand  dollars  from  the  defendants,  Louis  Cohen  &  Co.,  of 
Charleston,  with  the  understanding  and  agreement  that  said 
loan  was  to  be  secured  by  a  mortgage  of  certain  real  estate 
situated  in  Florence,  the  titles  to  which  were  in  the  name  of 
the  said  C.  Phillips,  except  one  portion,  to  which  he  had  a  bond 
for  titles  from  one  McRary,  under  a  contract  to  purchase, 
upon  which  a  part  of  the  purchase-money  had  been  paid.  In 
pursuance  of  this  agreement  the  title  deeds,  having  been 
placed  in  the  hands  of  the  said  Louis  Cohen  for  examination, 
were  turned  over  to  their  attorney,  J.  N.  Nathans,  Esq.,  who 
drew  a  bond  and  mortgage  as  agreed  upon.  These  papers 
were  at  once  forwarded  to  C.  Phillips  at  Florence  by  express, 
but  for  some  reason  the  package  remained  in  the  office  for 
8ome  days  uncalled  for.  In  the  mean  time,  however,  the  five 
thousand  dollars  had  been  advanced  by  Cohen  &  Co.  on  drafts 
of  C.  Phillips  and  Sons,  drawn  (as  stated)  at  the  request  of  the 
said  C.  Phillips.  When  the  package  containing  the  bond  and 
mortgage  aforesaid  was  at  length  received,  C.  Phillips  was 
quite  ill,  and  he  died  within  a  few  days,  leaving  the  bond  and 
mortgage  unexecuted.  Leonard  Phillips  also  died  within  two 
or  three  months  after  the  death  of  his  father,  leaving  the  de- 
fendant Leopold  sole  survivor  of  the  firm.     Shortly  after  the 
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death  of  the  said  C.  Phillips  and  Leonard  Phillips,  to  wit, 
on  the  6th  of  March,  1884  (the  said  C,  Phillips  having  died 
in  October  previous,  and  Leonard  Phillips  in  January,  1884), 
their  heirs  and  distributees,  in  order  to  secure  the  payment  of 
the  said  five  thousand  dollars  to  Cohen  &  Co.,  united  in  a 
mortgage  of  the  real  estate  herein  mentioned  to  the  said 
Cohen  &  Co.,  which,  on  the  8th  of  March,  was  placed  on 
record  in  the  clerk's  oflBce  for  Darlington  County. 

After  the  death  of  his  copartners,  Leopold  was  left  in  charge 
as  survivor,  and  the  plaintiffs,  not  being  satisfied  with  his 
management,  instituted  the  action  below,  in  which  they 
prayed,  in  their  own  behalf  and  in  behalf  of  the  other  creditors 
of  C.  Phillips  and  Sons,  an  injunction,  the  appointment  of  a  re- 
ceiver, an  accounting  from  Leopold,  and  especially  that  the 
real  estate  described  in  the  complaint  (to  wit,  the  real  estate 
embraced  in  the  mortgage  hereinabove  mentioned)  be  ad- 
judged to  belong  to  the  firm  of  C.  Phillips  and  Sons,  and  there- 
fore assets  for  the  payment  of  their  debts,  and  that  the  same 
be  sold  to  that  end;  and  also  that  McRary  be  required,  upon 
payment  made  to  him  of  the  balance  of  the  purchase-money 
of  the  land  under  contract  of  sale  to  C.  Phillips,  to  convey  the 
same  to  the  receiver  as  assets  also  of  the  said  firm.  The  de- 
fendants denied  that  the  real  estate  mentioned  was  the  prop- 
erty of  the  firm,  and  claimed  that  it  belonged  entirely  to  C. 
Phillips,  their  father.  They  denied,  also,  the  allegation  of 
fraud  in  connection  with  the  loan  of  five  thousand  dollars 
by  Cohen  &  Co.,  and  the  execution  of  the  papers  intended  to 
secure  the  same;  and  Cohen  &  Co.  claimed  the  benefit  of  an 
equitable  mortgage  growing  out  of  the  deposit  of  titles,  under 
the  facts  as  stated  above. 

The  circuit  judge,  his  honor  T.  B.  Fraser,  found  as  matters 
of  fact,  that  the  real  estate  mentioned  belonged  to  C.  Phillips 
individually,  and  was  not  partnership  property,  and  that 
there  was  no  fraud  in  the  transaction  with  Cohen  &  Co.  He 
also  adjudged,  as  matter  of  law,  that  an  equitable  mortgage 
had  arisen  in  favor  of  Cohen  &  Co.,  to  the  benefit  of  which 
they  were  entitled,  in  preference  to  plaintiffs  and  other  cred- 
itors. He  further  adjudged,  that  if  there  had  been  no  trans- 
action between  C.  Phillips  and  Cohen  &  Co.,  creating  a  lien 
on  the  real  estate,  then  Cohen  &  Co.  would  stand  as  an  indi- 
vidual creditor  of  C.  Phillips,  and  in  that  event  he  would  hold 
that  while  the  creditors  of  the  firm  were  bound  to  exhaust  the 
partnership  assets,  they  would  then  have  the  right  to  share 
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pro  rata  with  the  individual  creditors  the  individual  estate  of 
the  deceased  partners. 

The  plaintiffs'  appeal  questions  the  rulings  of  his  honor  aa 
to  the  competency  of  certain  testimony,  which  will  be  noticed 
below.  Also  the  findings  of  fact  of  his  honor  as  to  the  alleged 
fraud,  as  to  the  real  estate  not  being  partnership  property,  and 
as  to  the  knowledge  of  Cohen  &  Co.  that  said  real  estate  had 
been  represented  to  the  plaintiffs  as  partnership  property,  and 
also  his  holding  in  reference  to  the  equitable  mortgage  by  the 
deposit  of  the  title  deeds  and  its  application  to  this  case.  The 
defendants  Cohen  &  Co.  excepted,  on  the  ground  that  his 
honor  "  seemed  to  hold  that  the  real  estate  of  C.  Phillips, 
though  individual  property,  is  not  first  applicable  to  the  pay- 
ment of  the  said  Cohen  &  Co.,  as  individual  creditor,  in  priority 
to  partnership  creditors  of  C.  Phillips  and  Sons." 

"We  do  not  feel  authorized  to  disturb  the  findings  of  fact  by 
his  honor.  There  is  no  patent  error  in  these  findings,  nor  is 
the  weight  of  the  testimony  against  them.  As  to  the  real  es- 
tate being  partnership  property,  the  evidence  is,  that  the  titles 
were  certainly  in  C.  Phillips  when  the  copartnership  was 
formed,  and  there  was  no  express  change  subsequent  thereto. 
No  do  we  find  any  testimony  that  it  was  the  intention  of  the 
parties  to  embrace  the  real  estate  as  a  portion  of  the  partner- 
ship property.  The  firm  seems  to  have  been  an  ordinary  mer- 
cantile firm,  having  no  connection  with  the  purchase  and  sale 
of  real  estate.  As  to  the  alleged  conspiracy  and  fraud  between 
Cohen  &  Co.  and  C.  Phillips  and  Sons,  seeking  to  put  the  said 
real  estate  beyond  the  reach  of  the  creditors  of  the  firm,  wo 
see  nothing  to  overthrow  the  findings  of  his  honor  thereon. 
Nor  does  it  appear  that  Cohen  &  Co.  had  any  information  that 
the  plaintiffs  had  been  informed  that  said  real  estate  belonged 
to  the  firm. 

Nor  was  there  error  in  the  rulings  of  his  honor  upon  the 
competency  of  certain  testimony  offered.  The  testimony  of 
Louis  Cohen  relating  to  conversations  and  transactions  be- 
tween himself  and  C.  Phillips  was  objected  to  as  obnoxious  to 
section  400  of  the  code.  This  testimony  not  being  against  any 
one  belonging  to  the  classes  mentioned  by  this  section,  there 
was  no  error  in  admitting  it:   Cantey  v.  Whitaker,  17  S.  C.  530. 

Certain  testimony  as  to  statements  made  by  the  sons,  copart- 
ners, tliat  the  real  estate  in  question  was  partnership  property, 
was  excluded  as  to  Cohen  &  Co.,  on  the  ground  that  said  state* 
ments  had  not  been  brought  home  to  them  before  their  claim 
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originated,  the  court  holding  that  they,  Cohen  &  Co.,  had  the 
right  to  deal  with  C.  Phillips  in  reference  to  property  standing 
in  his  name  as  his  own,  the  record  showing  that  thig  real 
estate  belonged  to  C.  Phillips,  and  there  being  no  record  of  a 
transfer  to  the  copartnership.  The  reasons  given  by  his  lienor 
seem  to  be  suflBcicnt. 

The  main  question  in  the  case  is  the  one  in  reference  to  thn 
equitable  mortgage.  And  this  involves  the  consideration  of 
the  three  following  points:  1.  AVhat  is  this  doctrine  of  equi- 
table mortgages,  created  by  the  deposit  of  title  deeds?  2.  Does 
it  exist  in  this  state?  and  3.  If  so,  do  the  facts  of  this  case 
entitle  Cohen  &  Co.  to  its  benefit? 

The  leading  case  upon  this  doctrine  in  England  is  the  case 
of  Russel  V.  Russel,  1  Bro.  C.  C.  229.  In  fact,  it  is  from  this 
case  we  first  hear  of  it.  It  was  followed  by  Birch  v.  EllameSy 
2  Anstr.  429,  and  although  it  has  been  violently  attacked  and 
denounced  as  pernicious  by  eminent  English  judges,  and  espe- 
cially by  Lord  Eldon  and  Sir  William  Grant,  yet  it  now  seems 
to  be  well  settled  and  firmly  established  in  the  English  law, 
and  in  many  of  the  American  states,  to  a  certain  extent,  to 
wit,  where  the  title  deeds  are  deposited  as  a  present  security, 
and  with  the  intent  thereby  to  give  a  lien  upon  the  land,  such 
deposit  shall  operate  as  an  equitable  mortgage,  notwithstand- 
ing the  statute  of  frauds.  The  English  courts,  however,  have 
manifested  a  determined  disposition  to  keep  within  the  letter  of 
the  precedents,  and  not  to  give  the  doctrine  further  extension. 
And  accordingly  they  have  held  that  a  mere  parol  agreement 
to  make  a  mortgage,  or  to  deposit  a  deed  for  that  purpose,  will 
not  give  any  title  in  equity.  There  must  be  an  actual  and 
bo7ia  fide  deposit  of  the  title  deeds  with  the  mortgagee  himself 
in  order  to  create  the  lien.  These  positions  will  be  found  sus- 
tained, we  think,  in  the  following  English  cases:  Ex  parte 
Whitbread,  19  Ves.  209;  Ex  parte  Langston,  17  Id.  230;  Lord 
Ellenborough  in  Doe  v.  Hanke,  2  East,  481;  Ex  parte  Kensing- 
ton, 2  Ves.  &  B.  79;  Ex  parte  Coomhe,  4  Madd.  249;  Lucas  v. 
Dorrien,  7  Taunt.  279;  Ex  parte  Oor.iing,  9  Ves.  117.  Also  in 
4  Kent's  Com.  151,  and  Washburn  on  Real  Property. 

It  appears  from  these  authorities  that  in  England,  and  also 
in  several  of  the  states,  that  where  the  title  deeds  are  actually 
deposited  by  the  debtor  with  his  creditor  upon  an  advance  of 
money,  and  perhaps  even  for  an  antecedent  debt,  as  a  security, 
that  the  equitable  mortgage  will  arise  without  more;  the  de- 
posit standing  in  the  place  of  an  actual  mortgage,  and  di* 
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pen  sing  with  the  necessity  of  the  execution  of  such  mortgage. 
But  will  the  deposit  of  title  deeds  for  the  purpose  of  having  an 
actual  mortgage  prepared  for  execution  in  accordance  with  an 
agreement  to  that  effect  raise  the  equitable  mortgage?  Ii\ 
other  words,  where  money  is  proposed  to  be  lent  upon  the 
security  of  a  mortgage  to  be  actually  executed  and  delivered, 
and  the  titles  are  placed  in  the  hands  of  an  atforney  to  pre- 
pare the  mortgage  so  as  to  accomplish  the  loan,  which,  al- 
though prepared,  yet  the  debtor,  from  accident  or  some  other 
cause,  fails  to  execute  and  deliver,  although  he  has  received 
the  money,  —  will  these  facts  create  the  mortgage? 

Mr.  Washburn  says:  "  To  give  the  effect  of  a  lien  to  the  pos- 
session of  title  deeds,  it  must  be  shown  aflBrmatively  that  they 
were  deposited  as  a  bona  fid-e,  present,  immediate  security.  If 
left,  for  instance,  with  the  attorney  for  the  purpose  of  his  draw- 
ing a  mortgage  which  had  been  agreed  upon  by  the  parties,  it 
will  not  be  sufiBcient.  Mere  possession,  even  by  a  creditor,  is 
not  enough":  2  Washburn  on  Real  Property,  89.  See  cases 
referred  to  in  note  by  Mr.  Washburn.  And  in  Ex  parte  Bol- 
ton, 2  Cox,  243,  it  was  held  "  that  the  delivery  of  title  deeds  to 
an  attorney  to  prepare  a  mortgage  deed  does  not  amount  to 
an  equitable  mortgage;  otherwise,  if  deposited  expressly  as  a 
security  for  a  debt."  We  think  the  weight  of  authority  is 
against  this  doctrine  being  applied  to  cases  with  facts  like 
those  suggested,  and  that  an  equitable  mortgage  resulting 
from  a  deposit  of  title  deeds  can  exist  only  where  such  deposit 
is  the  matter  relied  upon  without  anything  further  being  done. 

Does  this  doctrine  exist  in  South  Carolina?  We  have  been 
referred  to  no  case  where  the  question  has  been  squarely  made, 
but  it  seems  that  the  possibility  of  such  mortgages  has  been 
recognized  in  three  of  our  cases,  to  wit:  Welsh  v.  Usher,  2  Hill 
Ch.  170;  Harper  v.  Barsh,  10  Rich.  Eq.  154;  Boyce  v.  Shiver, 
3  S.  C.  528.  And  although,  perhaps,  the  question  was  not 
absolutely  necessary  to  the  decision  of  the  points  actually  iii- 
volved  in  these  cases,  yet  we  are  disposed  to  regard  the  recog- 
nition made  as  sufficient  to  the  extent  as  above. 

Do  the  facts  of  the  case  bring  it  under  the  doctrine  as  above? 
Clearly  not.  The  title  deeds  were  not  deposited  as  an  imme- 
diate security,  nor  did  Cohen  &  Co.  rely  upon  them  in  the 
least  as  giving  in  themselves  the  lien  which  he  wanted,  and 
for  which  he  contracted.  They  were  placed  in  his  hands  as 
affording  the  information  upon  which  a  bond  and  mortgage 
were  to  be  drawn.     These  papers  were  actually  drawn  and 
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sent,  doubtless  with  the  titles,  to  C.  Phillips  for  formal  execu- 
tion, but  which  his  sickness  and  death  prevented.  With  these 
facts,  we  do  not  see  how  it  can  be  said  that  the  title  deeds  had 
been  deposited  in  order  to  raise  by  the  deposit  an  equitable 
mortgage. 

We  concur  with  the  circuit  judge,  that  in  the  absence  of  a 
lien  in  favor  of  an  individual  creditor,  partnership  creditors, 
after  exhausting  partnership  assets,  may  share  pro  rata  in  the 
individual  property  of  the  partners.  The  English  rule  upon 
this  subject  is  to  apply  the  joint  estate  to  the  joint  debts,  and 
the  separate  estate  to  the  separate  debts,  though  this  rule  has 
not  met  the  uniform  approval  of  all  the  English  judges.  Lord 
Thurlow  disregarded  it  in  the  case  of  Ex  parte  Hodgson,  2  Bro. 
C.  C.  5,  and  Lord  Eldon  failed  to  give  it  his  cordial  approval. 
It  may,  however,  be  regarded  as  the  established  rule  in  the 
English  law.  In  this  state,  from  1804  to  1827,  the  English 
rule  as  above  seems  to  have  been  followed.  During  this  period 
"there  are  three  cases  sustaining  this  view:  Tunno  v.  Trezevant, 
2  Desaus.  Eq.  264,  decided  in  1808;  Woddrop  v.  Price,  3  Id. 
207,  decided  in  1811,  and  the  case  of  Sniffer  and  Paxton  v. 
Sass,  decided  in  1827,  found  in  a  note  to  Kuhne  v.  Law,  14 
Rich.  20. 

-  But  afterwards,  from  1827  to  1866,  our  courts  held,  in  sub- 
stance, that  while  private  creditors  had  the  right  generally  to 
throw  the  copartnership  creditors  upon  copartnership  assets  in 
the  first  instance  on  the  two-fund  doctrine,  yet  that  copartner- 
ship creditors,  after  exhausting  copartnership  assets,  had  the 
right  to  share  the  individual  assets  pro  rata  with  the  individ- 
ual creditors.  During  this  period,  the  leading  cases  on  this 
subject  were:  Wardlaw  v.  Gray,  Dud.  Eq.  112,  decided  in 
1837;  Gowan  v.  Tunno,  Rich.  Eq.  Cas.  369,  in  1832;  Fleming 
V.  Billings  and  Belk,  9  Rich.  Eq.  149;  Gadsden  v.  Carson,  9 
Id.  252;  70  Am.  Dec.  207;  and  Wilson  v.  McConnell,  9  Id.  500, 
in  1856  and  1857, — in  all  of  which  the  rule  as  above  stated 
was  recognized  as  the  settled  law  of  the  state. 

Roberts  v.  Roberts,  8  Rich.  15,  in  1854,  held  that  of  two  exe- 
cutions of  same  date,  one  in  favor  of  partnership  creditors 
and  the  other  in  favor  of  separate  creditors,  and  both  levied 
on  separate  property,  the  execution  of  the  separate  creditors 
should  prevail;  but  in  1866  this  was  overruled  by  the  court  of 
errors,  and  in  Kuhne  v.  Law,  14  Rich.  28,  1866,  which  was  a 
contest  between  a  senior  copartnership  judgment  creditor  and 
a  junior  separate  judgment  creditor,  over  the  proceeds  of  the 
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Beparate  property  of  the  debtor  by  rule  against  the  sberifT  in 
behalf  of  the  separate  creditor  to  have  said  proceeds  applied 
to  his  judgment,  the  court  held,  Roberts  v.  Roberts,  supra,  hav- 
ing been  in  substance  overruled,  that  a  separate  creditor 
could  not  set  up  any  equity,  even  if  he  had  any,  in  a  law 
court;  that  in  such  courts  the  liens  could  only  be  looked  at, 
and  that  they  should  be  satisfied  according  to  their  priority, 
and  the  rule  was  dismissed.  In  that  case  it  was  stated  by 
Judge  Wardlaw,  in  delivering  the  opinion,  that  the  court  of  er- 
rors, when  Roberts  v.  Roberts,  supra,  was  considered,  attained  na 
satisfactory  conclusion  respecting  the  rule  which  should  pre- 
vail in  equity  in  the  distribution  of  separate  effects  between 
separate  and  partnership  creditors.  But  the  jud^s,  he  said, 
were  nearly,  if  not  entirely,  unanimous  in  the  opinion  that  at 
law  the  supposed  preference  given  to  a  separate  creditor  should 
not  be  allowed  to  prevail  against  a  prior  lien  acquired  by  a  part- 
nership creditor.  In  Adickes  v.  Lowry,  15  S.  C.  136,  the  pres- 
ent court,  Mr.  Justice  Mclver  delivering  the  opinion,  said: 
"This  question  seems  yet  open  in  this  state." 

The  above  is  the  state  of  the  authorities  upon  this  subject. 
Under  the  circumstances,  we  think  the  weight  of  authority  is 
in  favor  of  the  rule  as  decided  below  by  the  circuit  judge. 
Certainly  from  1832  to  1866,  from  Gowan  v.  Tunno  to  Kuhne 
V.  Law,  supra,  in  the  courts  then  under  the  direction  of  the 
most  eminent  jurists  that  have  ever  adorned  the  bench  in  this 
Btate,  such  was  regarded  to  be  the  rule.  It  was  so  announced 
in  all  of  these  cases  without  hesitation  or  qualification,  and  it 
seems  to  us  that  the  case  of  Kuhne  v.  Law,  supra  (from  which 
it  seems  that  a  doubt  first  came),  upon  a  careful  considera- 
tion of  the  principle  decided  there,  instead  of  raising  a  doubt, 
should  have  affirmed  the  rule.  It  was  there  held,  as  we  have 
stated,  that  a  senior  copartnership  judgment  creditor  had  pri- 
ority to  a  junior  separate  judgment  creditor  upon  separate 
property.  Now,  unless  each  of  these  creditors  had  an  equal 
claim  upon  the  separate  property  before  judgment,  or  in  other 
words,  an  equal  right  to  seek  payment  out  of  the  separate 
property,  it  is  not  clear  how  either  could  get  priority  by  ob- 
taining judgment  in  advance  of  the  other. 

If  separate  creditors  have  a  right  as  a  principle  of  equity 
or  law  to  postpone  copartnership  creditors  as  to  separate  as- 
eets,  a  judgment  obtained,  as  it  seems  to  us,  by  the  copartner- 
ship creditor  would  be  subject  to  that  right,  and  could  not 
have  a  lien  prior  tliereto.     We  think  the  true  doctrine  is  a» 
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Btated  by  tbe  circuit  judge,  with  the  right  of  the  separate 
creditor,  if  any  equity  exists  in  his  behalf,  such  as  two  funds, 
to  throw  the  copartnership  creditor  on  the  partnership  assets 
in  the  first  instance;  but  after  the  partnership  assets  have 
been  fully  and  fairly  exhausted,  to  come  in  pro  rata  with  the 
separate  creditor.  This  seems  to  be  the  weight  of  authority 
with  us. 

Besides,  a  debt  contracted  by  a  copartnership  is  not  only  a 
debt  of  the  firm,  but  a  debt  in  substance  of  each  individual 
member  of  the  firm,  and  the  property  of  the  firm,  and  of 
each  member,  is  liable  for  it;  but  the  property  of  the  firm  is 
not  liable  for  the  separate  debt  of  a  member, — only  the  inter- 
est  of  the  member  is  liable,  which  is  nothing  until  the  firm 
debts  are  paid.  So  that,  because  a  copartnership  creditor  has 
an  exclusive  claim  upon  the  firm  property,  it  does  not  follow 
that  a  separate  creditor  should  have  an  exclusive  claim  upon 
the  separate  property.  In  the  first  case,  the  effect  of  the  con- 
tract is  to  pledge,  as  a  basis  of  credit,  both  partnership  and 
private  property;  in  the  second  case,  the  separate  property 
alone  gives  the  credit.  And  as  to  partnership  property,  there 
is  no  separate  property  until  the  debts  are  paid,  which  is  liable 
to  both  partnership  and  separate  debts  by  contract:  Kuhne  v. 
Law,  supra. 

While,  as  we  have  said,  we  do  not  think  that  an  equitable 
mortgage  was  created  in  this  case  under  the  facts  in  favor  of 
Cohen  &  Co.,  yet  there  was  a  state  of  facts  which  presents  a 
very  strong  case  for  specific  performance;  or  at  least,  had  C. 
Phillips  lived,  and  after  receiving  the  five  thousand  dollars 
from  Cohen  &  Co.  he  had  refused  to  execute  the  mortgage 
prepared  and  agreed  upon,  Cohen  &  Co.,  as  against  him,  would 
have  had  a  strong  equitable  claim  for  specific  performance; 
or  if  the  transaction,  instead  of  being  a  loan  to  be  secured  by 
naortgage,  had  been  a  contract  of  purchase  by  Cohen  &  Co., 
with  the  purchase-money  paid  down  in  full,  and  Phillips  had 
died  before  the  execution  of  the  conveyance  promised,  could 
not  the  titles  have  been  demanded  successfully  from  the  heirs? 
Or  at  least,  if  the  heirs  afterwards  had  voluntarily  executed  such 
conveyance,  could  it  be  assailed  except  by  subsequent  creditors 
without  notice  or  for  fraud?  How  far  this  principle  might 
operate  in  a  mortgage  transaction  like  that  before  the  court, 
where  the  heirs  have  voluntarily  come  forward  and  have  at- 
tempted to  carry  out  the  contract  of  their  ancestor  (see  Tibbetts 
Y.  Langley  Mjg.  Co.,  12  S.  C.  468),  we  are  not  now  at  liberty 
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to  confiider,  as  this  question  was  not  passed  upon  or  consid- 
ered by  the  circuit  judge.  We  think,  however,  without  ex- 
pressing any  opinion  in  reference  to  it,  that  it  is  one  which 
Cohen  &  Co.  should  have  the  opportunity  of  making  before 
the  circuit  judge,  and  to  this  end  the  case  should  be  remanded. 
It  is  the  judgment  of  this  court  that  the  judgment  below 
be  reversed,  on  the  ground  of  error  in  the  ruling  of  the  circuife 
judge  as  to  the  equitable  mortgage  claimed  by  Cohen  &  Co.^ 
and  while  affirming  the  rulings  of  his  honor  in  other  respects, 
that  the  judgment  below  be  vacated,  and  the  case  be  remanded 
for  further  hearing,  in  accordance  with  the  principles  herein 
above. 


Mr.  Justice  McIveb  dissented,  upon  the  ground  that,  in  his  judgment, 
an  equitable  mortgage  cannot  be  created  by  the  deposit  of  title  deeds  in 
South  Carolina. 

Partnership  Creditor  has  Equal  Right  with  individual  creditor  to 
share  equally  with  him  in  individual  partnership  property  after  exhausting 
the  partnership  property:  Oadaden  v.  Carson,  70  Am.  Dec.  207,  and  note  210. 

Equitable  Mortgage  is  Created  by  an  agreement  to  give  a  mortgage, 
or  by  a  mortgage  defectively  executed,  or  by  an  imperfect  attempt  to  exe- 
cute a  mortgage:  Love  v.  Water  <k  M.  Co.,  91  Am.  Dec.  602;  Martinv.  Nixoiif 
92  Mo.  26. 

Equitable  Mortgage,  What  Constitutes.  —  There  are  many  methods 
of  creating  equitable  mortgages,  almost  as  many  as  there  are  different  ways 
in  which  contracts  securing  or  pledging  some  interest  in  lands  may  be  made; 
and  it  does  not  seem  even  necessary  that  such  contract  should  in  its  express 
terms  create  a  security,  for  equity  will  very  often  imply  this  from  the  nature 
of  the  dealings  between  the  contracting  parties.  Therefore,  any  deed  or  writ- 
ten contract  used  by  the  parties  for  the  purpose  of  pledging  real  estate,  or 
some  interest  therein,  as  security  for  a  debt  or  obligation,  which,  thougli  in- 
formal and  insufficient  as  a  common-law  mortgage,  by  its  terms  shows  that 
the  parties  intended  that  it  should  operate  as  a  lien  or  charge  upon  specific 
real  property,  will  constitute  an  equitable  mortgage,  and  may  be  enforced  as 
■uch  in  a  court  of  equity.  In  other  words,  the  attempt  to  create  a  security  in 
legal  form  upon  such  property  having  failed,  effect  is  given  to  the  intention 
of  the  parties  in  interest,  and  the  lien  which  they  designed  to  call  into  being 
\B  enforced  as  an  equitable  mortgage.  Any  agreement  between  such  parties, 
showing  an  intention  to  create  a  lien,  may  in  equity  be  a  mortgage:  Hoyt  v. 
Carwithen,  21  W.  Va.  516-521;  Moore  v.  Lackey,  53  Miss.  85;  Richardson  v . 
Barrick,  16  Iowa,  407;  A'obinKon  v.  Farrelly,  10  Ala.  472;  Dunnian  v.  Coleman, 
59  Tex.  199;  Flag'j  v.  Mann,  2  Sum.  480-533;  Fisk  v.  Stercart,  24  Minn.  97; 
Newlin  V.  McAfee,  04  Ala.  357.  Whenever  the  real  nature  of  the  transac- 
tion between  the  parties  is  confessedly  that  of  a  loan  of  money  advanced 
upon  the  security  of  real  estate,  whatever  the  form  of  the  instrument  taken 
as  security,  it  is  treated  as  a  mortgage  in  equity,  and  no  terms  or  words  used 
therein  will  be  allowed  to  change  its  character  or  to  cut  off  the  right  of  re- 
demption: Rohinson  v.  Farrelly,  16  Ala.  472;  Flagg  v.  Mann,  2  Sum.  533; 
Diinman  r.  Coleman,  59  Tex.  199;  Fisk  v.  Stewart,  24  Minn.  97;  Antlumy  v. 
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Anthony,  23  Ark.  479;  Moore  v.  Lackey,  53  Miss.  91.  An  equitable  mortgage 
may  arise  from  a  deposit  of  title  deeds,  from  the  non-payment  of  purchase- 
money,  from  an  imperfectly  executed  mortgage  deed:  Oah  v.  Morris,  29 
if.  J.  Eq.  222j  or  an  agreement  in  writing  to  give  a  mortgage,  a  mortgage 
defectively  executed,  an  imperfect  attempt  to  appropriate  specific  property 
to  the  discharge  of  a  jjarticular  debt,  and  in  other  ways  which  will  be  treated 
■hereafter:  See  Daggett  v.  Rankin,  31  Cal.  322. 

Deposit  of  Title  Deeds.  —  An  equitable  mortgage  may  be  created  by  the  de- 
posit of  the  title  deeds  to  a  legal  or  an  equitable  estate  as  a  present  security 
for  the  payment  of  money;  and  it  is  now  settled  in  England,  beyond  ques- 
tion, that  if  the  debtor  deposits  his  title  deeds  to  an  estate  with  his  creditor 
as  security  for  an  antecedent  debt,  or  when  a  loan  of  money  is  made,  it  will 
constitute  a  valid  agreement  for  a  mortgage  in  equity  as  between  the  parties, 
and  is  not  within  the  operation  of  the  statute  of  frauds:  Russel  v.  Russcl, 
1  Bro.  Ch.  269;  Birch  v.  Ellames,  2  Anstr.  427;  Ex  parte  Coming,  9  Ves. 
117;  WJiitebread  V,  Jordan,  1  Younge  &  C.  303;  Hales  v.  Berchem,  2  Vern. 
618;  Ex  parte  Mountford,  14  Ves.  606;  Ex  parte  Langston,  17  Id.  228;  Pain 
V.  Smith,  2  Mylne  &  K.  417;  Keys  v.  Williams,  3  Younge  &  0.  55;  Loih' 
don  Banking  Co.  v.  RatcUffe,  6  App.  Cas.  722;  National  Bank  v.  Cherry, 
la.  R.  3  P.  C.  C.  299;  Ex  parte  Holthausen,  L.  R.  9  Ch.  App.  728;  Maude- 
ville  V.  Welch,  5  Wheat.  277;  Ex  parte  Whitehread,  19  Ves.  209;  Ex  parte 
Coombe,  4  Madd.  249;  Baynard  v.  Woolley,  20  Beav.  586;  Ex  parte  Hooper,  1 
Mer.  7;  Ex  parte  Kensington,  2  Ves.  &  B.  83.  By  making  such  deposit,  the 
mortgagor  agrees  that  whatever  interest  he  holds  in  the  land  shall  be  liable 
for  the  debt;  and  that  he  will  make  a  conveyance  sufEcient  to  vest  such  in- 
terest in  the  mortgagee,  and  bind  what  interest  he  has  in  the  property  de- 
scribed in  the  title  deeds:  Pi-yce  v.  Bury,  2  Drew.  41,  But  he  does  not 
thereby  agree  to  make  perfect  title,  but  merely  to  give  effect  to  the  interest 
held  at  the  time,  or  acquired  afterwards  during  the  deposit,  by  removal  of 
an  encumbrance  or  otherwise:  Ex  parte  Bisdee,  1  Mont.  D.  &  D.  333.  It 
does  not  seem  necessary  that  all  the  deeds  of  the  title  be  deposited;  but  the 
deeds  deposited  must  be  material  to  the  title,  and  the  deposit  must  be  made 
to  create  a  mortgage:  Lacon  v.  Allen,  3  Drew.  582.  However,  if  the  deposit 
is  accompanied  by  any  written  instrument,  the  terms  of  the  latter  must  l)e 
referred  to  to  ascertain  the  exact  nature  of  the  deposit:  Shaw  v.  Foster, 
L.  R.  5  H.  L.  Cas.  321.  It  is  not  necessary  that  the  deed  deposited  show  title 
in  the  depositor  by  including  the  deed  by  which  he  acquired  title:  Roberts  v. 
<]ro/t,  24  Beav.  223;  2  De  Gex  &  J.  1.  The  deposit  of  title  deeds  for  the 
purpose  of  having  a  mortgage  prepared  will  create  an  equitable  mortgage: 
Ex  parte  Hooper,  1  Mer.  7;  19  Ves.  477;  Hockley  y.  Bantock,  1  Russ.  141. 
Where,  in  such  case,  nothing  in  writing  accompanies  the  deposit,  a  mortgage 
will  be  presumed  as  the  intention  of  the  parties;  but  tliis  may  be  rebutted 
by  parol  evidence:  Ex  parte  Langston,  17  Ves.  227.  The  rule  is  otherwise 
when  a  writiug  is  lodged  with  the  deposit:  Ex  parte  Coombe,  17  Ves.  369; 
Baynard  v.  Woolley,  20  Beav.  583. 

Where  a  citizen  of  a  foreign  country  makes  a  deposit  of  his  title  deeds  in 
England  as  security  for  money  advanced,  his  contract  is  controlled  by  the 
law  of  the  latter  place,  though  the  law  of  his  domicile  would  not  create  a 
mortgage  by  such  deposit:  Ex  parte  Holthausen,  L.  R.  9  Ch.  App.  722. 
While  the  above  authorities  hold  that  an  equitable  mortgage  results  from  a 
deposit  of  title  deeds  when  such  deposit  is  relied  upon  without  anything 
further  being  done,  still  parol  agreements  to  make  a  mortgage,  or  to  make 
deposit  of  title  deed  for  that  purpose,  will  not  ordinarily  bo  enforced;  but  to 
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be  valid,  the  deposit  must  be  honajide  aa  a  present  security,  and  made  witb 
intent  to  create  a  lien  upon  the  land:  See  Norria  v.  Wilkinson,  12  Ves.  197. 
And  though  this  doctrine  is  firmly  established,  the  courts  have  gone  no  fur* 
ther,  and  they  now  recognize  the  rule  with  hesitation  and  disapprobation, 
«Lnd  evince  a  strong  desire  to  lessen  rather  than  to  enlarge  its  operation. 
This  method  of  creating  a  lien  on  land  is  peculiarly  adapted  to  England, 
where,  in  the  absence  of  laws  requiring  the  registration  of  instruments  of  con- 
veyance, the  possession  of  title  deeds  is  the  only  evidence  of  the  ownership  of 
land,  and  there  no  conveyance  of  the  estate  can  be  made  without  such  deeds. 
No  one  is  presumed  to  have  the  right  to  their  possession  unless  he  also  ha» 
an  equitable  or  legal  title  to  the  land  described  therein,  and  their  exhibition 
when  a  conveyance  is  executed  is  the  only  safeguard  in  the  bands  of  the  ven- 
dee that  the  valid  title  is  in  the  vendor.  No  necessity  for  this  rule  exists  in 
the  United  States.  Here  the  system  of  registry  laws  dispenses  with  the 
necessity  of  any  exhibition  of  title  deeds,  and  supplies  all  evidence  necessary 
to  protect  the  parties  to  the  conveyance.  Hero  the  public  records  furnish  at 
oace  a  full  and  true  statement  of  the  present  condition  of  the  title  and  ali 
legal  rights  to  land;  and  if  the  original  conveyance  is  ever  lost  or  destroyed,  » 
copy  from  the  records  takes  its  placo  for  all  intents  and  purposes:  Prohasco  v. 
Johnson,  2  Disn.  98.  Therefore  no  equitable  mortgage  is  created  in  Ohio  by 
the  deposit  of  the  title  deeds,  even  if  accompanied  by  a  parol  agreement  that 
6uch  was  the  purpose  of  the  deposit:  Prohasco  v.  Johnson,  supra.  The  Eng- 
lish doctrine  is  generally  repudiated  in  the  United  States,  especially  when  it 
13  sought  to  sustain  as  a  mortgage  a  parol  agreement  or  implied  promise  in 
connection  with  the  deposit  of  the  title  deeds:  Gothard  v.  Flynn,  25  Miss.  58; 
Shilzv.  Dieffenhach,  3  Pa.  St.  233;  Sidney  y.  Stevenson,  11  Phila.  178;  Meador 
V.  Meador,  3  Heisk.  562;  Vanmeier  v.  McFadden,  8  B.  Mon.  438.  These 
courts  rest  their  decisions  on  the  ground  that  to  sustain  such  mortgages 
would  be  to  violate  the  statute  of  frauds. 

It  is  held  in  Gardner  v.  McClure,  6  Minn.  250,  that  the  deposit  of  title 
deeds  to  land  as  security  for  a  debt,  even  when  accompanied  by  a  writteo 
instrument  stating  that  the  deposit  is  made  as  a  lien  on  the  land,  will  not 
create  an  equitable  mortgage,  but  merely  a  lien  on  the  deeds.  On  the  other 
hand,  some  cases  are  found  which  recognize  the  rule  that  the  mere  deposit 
of  title  deeds  to  secure  the  payment  of  borrowed  money  constitutes  an  equita- 
ble mortgage:  Caiyenier  v.  Black  Ilawk  etc.  Co.,  C5  N.  Y.  43-51;  Jackson  v. 
Parkhurst,  4  Wend.  369-37G;  Bockwell  v.  Uobby,  2  Sand.  Ch.  9;  Gale  v.  Mor- 
ris, 29  N.  J.  Eq.  222;  Gnfai  v.  Gr/Jln,  18  Id.  104;  Boyce  v.  Shiver,  3  S.  C. 
628.  Thus  it  is  held  in  Carey  v,  Rawson,  8  Mass.  158,  that  a  sealed  agree- 
ment  that  a  deed  should  be  executed  and  deposited  with  a  third  person  until 
money  borrowed  by  the  grantee  from  the  grantor  should  be  repaid  or  until  & 
day  specified,  and  upon  default  that  it  should  be  delivered  to  the  grantor 
with  right  of  entry,  constitutes  an  equitable  mortgage.  And  again  it  waa 
eaid,  in  Jarvia  v.  Dutcher,  IG  Wis.  308,  tliat  the  deposit  of  title  deeds  of  an 
equitable  or  legal  estate  creates  an  equitable  mortgage,  which  must  be  fore- 
closed in  equity  to  establish  the  lien,  and  for  a  sale  if  tlie  debt  and  interest 
Rre  not  paid  by  a  certain  day.  See  also  Movrry  v.  Wood,  12  Id.  413.  The 
deposit  and  assignment  of  land  certificates  made  absolute  in  form,  but  in 
fact  as  security  for  debts  owing  and  advances  made,  constitute  au  equitable 
mortgage,  which  may  be  foreclosed  and  the  certificates  sold  to  satisfy  th© 
claim:  Case  v.  McCale,  35  Mich.  100.  The  deposit  of  title  deeds  aa  security 
for  money  owing  creates  an  equitable  mortgage  in  Pennsylvania,  as  between 
the  parties  to  tbe  deposit,  but  if  not  recorded,  it  amounts  to  nothing  but  &a 
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unrecorded  mortgage:  Luck's  Appeal,  44  Pa.  St.  519;  and  will  be  postponetl 
to  a  subsequent  mortgage  in  favor  of  a  mortgagee  without  actual  notice:  Ed- 
wards V.  Trumbull,  50  Id.  609. 

Conditional  Sale.  —  A  court  of  equity  will  often  pronounce  that  to  be  on 
equitable  mortgage  which  the  parties  have  put  in  the  form  of  a  conditional 
Bale,  and  if  the  transaction  resolves  itself  into  a  security,  no  matter  what  it» 
form  may  be,  nor  by  what  name  the  parties  may  choose  to  call  it,  it  is  in  equity 
a  mortgage:  Flagj  v.  Mann,  2  Sum.  490;  Durnnan  v.  Coleman,  59  Tex.  199; 
McNamara  v.  Culver,  22  Kan.  661;  Dams  v.  Stoneslreet,  4  Ind.  101;  Domjlifrtxf 
V.  McColgan,  6  Gill  &  J.  275;  Palmer  v.  Howard,  1  Am.  St.  Rep.  60,  and 
note  63;  Conway  v.  Alexander,  7  Cranch,  218.  As  was  said  in  Dunman  v. 
Coleman,  supra,  equity  will  sustain  a  contract  creating  a  lien  upon  prop- 
erty as  a  mortgage,  whenever  it  appears  that  the  parties  intended  it  as  such, 
though  neither  the  word  "lien"  nor  "mortgage"  appears  in  the  contract,  if 
from  its  character  it  is  manifest  that  it  was  the  intention  of  the  parties  that 
the  specific  property  should  constitute  a  security  for  the  performance  of  th» 
obligation.  In  all  doubtful  cases,  the  contract  will  be  considered  as  a  mort- 
gage rather  than  a  sale,  because  such  a  construction  will  be  most  apt  te 
attain  the  ends  of  justice  and  prevent  fraud  and  oppression:  Honore  v.  Hutch' 
ings,  8  Bush,  688;  McNeill  v.  Norsworthy,  39  Ala.  156;  Poindexter  v.  McCan- 
non,  1  Dev.  Eq.  373;  Wilson  v.  Giddings,  28  Ohio  St.  554;  Trucks  v.  Lindsey^ 
18  Iowa,  504;  Hickman  v,  Cantrell,  9  Yerg.  171;  SO  Am.  Dec.  396;  Reed  v. 
Reed,  75  Me.  271;  Brant  v.  Rohei-tson,  16  Mo.  129;  Brown  v.  Dewey,  2  Barb. 
28;  Rich  v.  Doane,  45  Vt.  125.  The  distinction  between  an  equitable  mort- 
gage and  a  conditional  sale  is  this:  that  where  the  debt  forming  the  consid- 
eration for  the  conveyance  still  subsists,  or  the  money  is  advanced  as  a  loan, 
with  a  personal  liability  on  the  part  of  the  borrower,  and  by  the  terras  of  the 
conveyance  the  land  is  to  bo  reconveyed  on  payment  of  the  money,  equity 
will  regard  it  as  a  mortgage.  But  where  the  relation  of  debtor  and  creditor 
is  extinguished  or  never  existed,  and  the  grantor  has  the  privilege  of  refund- 
ing by  a  given  time  if  ho  pleases,  and  thereby  entitling  himself  to  a  reconvey- 
ance, the  agreement  is  a  conditional  sale:  Slowey  v.  Mc Murray,  27  Mo.  113; 
72  Am.  Dec.  251;  Saxton  v.  Hitchcock,  47  Barb.  220;  Hoopes  v.  Baily,  28 
Miss.  328;  Glover  v.  Payn,  19  Wend.  518;  Heiiley  v.  Hotaling,  41  Cal.  22? 
Magee  v.  Catclung,  33  Miss.  672;  Alstin  v.  Cundiff,  52  Tex.  453;  Hays  v, 
Carr,  83  Ind.  275;  Page  v.  Foster,  7  N.  H.  392;  Steele  v.  Steele,  4  Allen,  417. 

When  any  doubt  exists  whether  the  instrument  creates  a  mortgage  or  is 
a  conditional  sale,  the  intention  of  the  parties  should  govern,  and  should 
be  ascertained  by  considering  their  situation,  the  surrounding  facts,  as  well 
as  from  the  face  of  the  writing:  Cornell  v.  Hall,  22  Mich.  377;  Stryker  v. 
Hershy,  33  Ark.  264;  Hughes  v.  Sheaff,  19  Iowa,  335;  Brown  v.  Dewey,  2 
Barb.  28;  Heath  v.  Williams,  30  Ind,  495;  Rich  v.  Doane,  25  Vt.  125;  Brant 
V.  Robertson,  16  Mo.  129;  Oldham  v.  Halley,  2  J.  J.  Marsh.  114.  When 
the  intention  of  the  parties  is  not  apparent  from  the  face  of  the  instru- 
ment,  its  construction  should  be  left  to  the  jury  to  be  determined,  under 
proper  instructions,  frora  all  the  facts  and  circumstances  of  the  case:  AU 
atin  v.  Cwidiff,  52  Tex.  453;  Hudson  v.  Wilkinson,  45  Id.  444.  Adequacy  or 
inadequacy  of  price  paid,  and  the  existence  of  an  obligation  to  repay  thfr 
purchase-money,  are  important  facts  to  be  taken  into  consideration,  though 
they  are  not  conclusive:  Brown  v.  Dewey,  2  Barb.  28;  Brumjield  v.  Bontall, 
24  Hun,  451;  Horn  v.  Keteltas,  46  N.  Y.  605.  When  the  price  nam^  i» 
grossly  inadequate,  the  conveyance  will  be  considered  a  mortgage:  Elliott  v. 
Maxwell,  7  Ired.  Eq.  216;  Reed  v.  Reed,  75  Me.  264;    Wilson  v.  Giddings,  2» 
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(^Ohio  St.  554;  Bridges  v.  Linder,  GO  Iowa,  190;  and  see  Campbell  v.  Dearborn^ 
109  Mass.  130;  Brant  v.  Jiobertton,  16  Mo.  130.  The  character  of  the  convey- 
ance becomes  fixed  at  its  inception.  If  it  was  not  then  intended  as  a  mort- 
gage, it  can  never  become  such  by  any  subsequent  act  of  the  parties:  Hale  v. 
Jewell,  22  Am.  Dec.  212;  Kearney  \.  Macomb,  16  N.  J.  Eq.  ISO;  Sioetlandx. 
Swctlajul,  3  Mich.  482.  But  if  it  is  then  a  mortgage,  the  right  of  redemption 
cannot  be  restricted  by  any  contemporaneous  agreement  by  the  mortgagor: 
Reed  v.  Reed,  75  Me.  264.  Parol  evidence  is  always  admissible  in  equity  to 
ascertain  whether  or  cot  it  was  the  intention  of  the  parties  that  the  instru- 
ment should  constitute  a  mortgage  or  a  conditional  sale:  Reed  v.  Reed,  75  Me. 
264;  AUtin  v.  Cundiff,  52  Tex.  452;  Tniclca  v.  Lindsey,  18  Iowa,  504;  McNa- 
inara  v.  Culver,  22  Kan.  661;  note  to  Hah  v.  Jewell,  22  Am.  Dec.  215.  The 
topic  here  under  consideration  is  treated  at  considerable  length  in  the  noto 
to  Chises  Ca^e,  17  Am.  Dec.  300  et  seq. 

A(jreement  lo  Give  Mortrjatje.  — The  doctrine  is  frequently  asserted  that  an 
agreement  to  give  a  mortgage,  based  upon  sufficient  consideration,  will  be 
treated  in  equity  as  a  mortgage,  upon  the  theory  that  equity  considers  tha> 
done  which  by  agreement  is  to  be  done:  Daggett  v.  Rankin,  31  Cal.  321-326; 
Remington  v.  lliggins,  54  Id.  620;  Racouillat  v.  Sansevain,  32  Id.  377;  Coilerell 
V.  Long,  20  Oiiio,  464;  Delaire  v.  Read,  3  Desaus.  Eq.  74;  Boehl  v.  Wadgymar, 
54  Tex.  589;  Matter  of  Iloioe,  1  Paige,  125;  StarU  v.  Rcdficld,  52  Wis.  349; 
Burdick  v.  Jackson,  7  Hun,  448;  Richardson  v.  Hamlett,  33  Ark.  237;  Carter 
V.  Ilolman,  GO  Mo.  493.  It  is  not  absolutely  necessary  that  the  agreement 
should  be  in  writing,  for  if  it  is  in  parol  and  in  respect  to  land,  it  cannot  be 
avoided  in  equity  when  there  has  been  a  i)art  performance  of  it:  Burdich 
V.  Jackson,  7  Hun,  488;  Freeman  v.  Freeman,  43  N.  Y.  34;  3  Am.  Rep.  057; 
and  specific  performance  of  such  parol  contract  will  bo  decreed  in  equity: 
Dean  v.  Anderson,  34  N.  J.  Eq.  496.  In  such  cases  the  contract  must  bo 
sufficiently  clear  and  definite  to  enable  the  court  to  give  efi'ect  to  the  un- 
derstanding of  the  parties:  McCUntock  v.  Laing,  22  Mich.  212.  Where  in 
pursuance  of  the  parol  promise  the  promisor  has  in  fact  executed  the  agree- 
ment by  the  delivery  of  a  formal  mortgage,  such  agreement  is  not  within  the 
statute  of  frauds,  but  is  as  effectual  for  all  intents  and  purposes  as  if  it  had 
been  originally  reduced  to  writing  by  the  parties:  Burdich  v.  Jackson,  7  Hun, 
4S8;  Dodge  v.  Wellman,  1  Abb.  App.  512;  Carr  v.  Carr,  4  Lans.  314;  Mo 
Bumey  v.  Wellman,  42  Barb.  390.  An  instrument  cannot  be  held  to  be  aa 
equitable  mortgage  which  contains  a  description  totally  insufficient,  and 
which  neither  conveys  nor  purports  to  convey  or  mortgage  the  land.  Such 
an  instrument  does  not  create  any  lien:  Langley  v.  Vaughn,  10  Heisk.  553. 
The  agreement  must  show  an  intention  to  create  a  lien,  and  such  lien  must 
have  a  specific  reference,  and  must  necessarily  apply  to  some  designated 
property  in  being  or  in  expectancy,  clearly  and  unmistakably;  and  unless  such 
agreement  clearly  describes  or  designates  particular  lauds,  it  will  be  regarded 
aa  a  mere  executory  contract,  and  will  be  enforced  as  such:  Seymour  v.  Can- 
andaigua  etc.  Co.,  25  Barb.  284.  However,  an  equitable  lien  or  mortgage  may 
arise  out  of  an  agreement  to  give  a  mortgage  on  one  of  several  houses  to  be 
built  on  certain  laud,  although  the  particular  house  is  not  designated  in  the 
agreement:  Payne  v.  Wilson,  74  N.  Y.  348;  Kendall  v.  Niebuhr,  13  Jones  &  S. 
-642. 

An  agreement  to  execute  a  mortgage  inprcesenti,  where  the  actual  execution 
faibf  through  inadvertence,  does  not  constitute  such  equitable  mortgage  or 
lien  as  will  prevail  as  against  subsequent  judgment  creditors:  Price  v.  CuttSf 
29  Ga.  142;  74  Am.  Dec.  52.     But  such  an  instrument  will  be  enforced  ia 
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equity  aa  a  specific  lien  against  the  land  as  against  the  parties  executing  it, 
and  third  parties  having  actual  notice  thereof:  Racouillat  v.  Sansevain,  32 
Cal.  376.  So,  also,  where  the  equitable  oMmer  of  the  land  assents  in  writin^n 
that  the  holder  of  the  legal  title  may  hold  it  as  security  for  the  payment  of 
money  borrowed  by  such  owner  of  a  third  person,  this  is  sufficient  to  create 
an  equitable  mortgage  on  the  land  for  the  benefit  of  the  creditor:  Chadimck 
V.  Clapp,  69  111.  119.  And  again,  a  mortgage  executed  by  a  party  to  him- 
self as  gnardian,  to  secure  moneys  belonging  to  his  ward,  is  regarded  in 
equity  as  a  valid  security  against  the  guardian,  and  is  given  effect  for  the 
purpose  of  protecting  the  iuterests  of  the  wards;  and  after  a  sale  of  the  mort- 
gaged premises,  a  judgment  of  foreclosure  estops  the  parties  from  questioning 
the  mortgage,  and  vests  the  legal  title  in  the  purchaser:  Lyon.v.  Lyon,  67 
N.  Y.  250.  An  agreement  on  the  back  of  a  note,  making  it  a  charge  upon 
particular  lands,  is  an  equitable  mortgage;  and  it  was  held  that  in  this  way 
an  agreement  intended  as  a  revival  of  a  mortgage  note  which  had  been  paid 
may  be  rendered  effectual,  though  not  effectual  to  revive  the  mortgage  lien: 
Peckham  v.  Haddock,  36  111.  38.  In  Oilson  v.  Oilson,  4  Allen,  115,  it  was 
held  that  an  agreement  under  seal,  but  not  acknowledged,  by  which  the 
signer  agrees  to  maintain  his  father  and  mother  during  their  lives,  and  as 
security  for  the  fulfillment  of  the  agreement  conveys  to  them  a  life  lien  or 
dower  of  maintenance  in  lands,  constitutes  an  equitable  mortgage.  And 
again,  where,  upon  receiving  a  grant  of  land,  the  grantee  executed  an  agree- 
ment, not  under  seal,  to  support  and  maintain  the  grantor,  pledging  the  pro- 
duce of  the  land,  or  in  lieu  thereof  the  land  itself,  this  was  held  an  equitable 
mortgage:  Chase  v.  Peck,  21  N.  Y.  581.  A  written  agreement  by  the  owner 
to  pay  the  occupant  of  land  a  certain  sum,  provided  that  when  the  laud  was 
sold  to  realize  the  amount  the  occupant  would  surrender  possession,  and  iu 
the  mean  time  giving  him  the  occupancy  in  lieu  of  paying  interest  on  tho 
sum,  is  an  equitable  mortgage  as  to  the  parties  and  purchasers  with  notice: 
Blacklmrn  v.  Tweedie,  60  Mo.  505. 

So  an  equitable  mortgage  is  created  by  a  provision  in  a  deed  that  the 
grantee  shall  pay  certain  legacies  which  are  a  charge  upon  the  property 
conveyed:  Steioart  v.  Hutchinga,  6  Hill,  143.  So  is  an  instrument  by 
which  a  corporation  pledges  its  real  property  for  the  fulfillment  of  a  contract, 
and  it  is  not  rendered  void  because  the  property  is  pledged  without  specifi- 
cation, or  the  amount  secured  is  not  stated,  nor  the  time  for  redemption 
fixed:  Mobile  etc.  R.  R.  Co.  v.  Talman,  15  Ala.  472.  The  same  is  true  of  an 
instrument  reciting  that  the  maker  had  employed  counsel  to  prosecute  a 
claim  to  land,  and  promising  the  payment  of  certain  money  out  of  the 
land  when  the  litigation  was  ended:  Jackson  v.  Carswell,  34  Ga.  279.  The 
same  rule  applies  to  an  agreement  in  a  lease  creating  a  lien  in  favor  of  the 
lessor  for  the  faithful  performance  of  the  obligation  to  pay  rent:  Whiting  v. 
Eic/oelherger,  16  Iowa,  422.  And  an  agreement  by  a  debtor  to  execute  to  hia 
creditor  a  mortgage  upon  the  debtor's  share  under  hia  father's  will  when 
division  is  made  creates  an  equitable  mortgage:  Lynch  v.  Utica  Ins.  Co.,  18 
Wend.  236. 

Defective  Mortgage.  —  A  mortgage  or  trust  deed  which  cannot  be  enforced 
because  of  some  informality  requisite  to  a  perfect  mortgage  or  trust  deed 
will  be  regarded  in  equity  as  a  mortgage,  and  the  lien  enforced.  \Vhen  the 
intent  of  the  parties  to  form  a  lien  upon  specific  property  is  evident,  effect 
will  be  given  to  such  intent  in  equity:  Blackburn  v.  Tweedie,  60  Mo.  605; 
Oale\.  Morris,  29  N.  J.  Eq.  222;  National  Bank  v.  Lanier,  7  Hun,  623; 
Payne  v,   Wilson,   74  N.  Y.   348;   Daggett  v.  Rankin,  31   CaL   321;  iMke  v. 
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Doiod,  10  Ohio,  415.  Thus  a  deed  of  trust  which  is  inoperative  at  law  on 
account  of  a  failure  to  insert  the  name  of  the  trustee,  if  the  deed  in  other 
respects  is  perfect,  will  be  considered  in  equity  as  a  mortgage:  McQzUe  y. 
Peay,  68  Mo.  56.  So  will  a  trust  deed  which  is  imperfectly  acknowledged: 
BUick  V.  Greg'j,  58  Id.  5G5.  And  so  will  a  mortgage  from  which  the  seal 
was  omitted  by  mistake:  McClurg  v.  Phillips,  49  Id.  315;  Dunn  v.  Baky,  58 
Id.  134;  Harrington  V.  Fortner,  58  Id.  468;  Gill  v.  Cfarit,  54  Id.  415;  McClurg 
V.  Phillips,  57  Mo.  214. 

So  will  an  unsealed  mortgage,  made  in  pursuance  of  an  unsigned  power  of 
attorney:  Burnet  v.  Boyd,  GO  Miss.  027.  And  an,  instrument  in  the  form  of 
a  mortgage,  with  power  of  Bale  and  under  seal,  but  not  expressed  to  be 
sealed,  is  good  as  an  equitable  mortgage:  Jonea  v.  Bremngton,  58  Mo.  210. 
Bo  is  an  instrument  in  writing,  intended  by  the  parties  as  a  mortgage,  bull 
pot  witnessed  as  required  by  law:  Abbott  v.  Ood/roy's  Heirs,  1  Mich.  178. 
But  it  has  been  held  that  such  effect  will  not  be  given  to  a  mortgage  wit- 
oessed,  acknowledged,  and  recorded,  but  not  signed  by  the  mortgagor:  Good- 
man V.  Randall,  44  Conn.  321.  Where  an  instrument  purporting  to  be  the 
mortgage  of  a  corporation  is  not  executed  in  the  name  of  the  corporation, 
and  is  therefore  not  a  legal  mortgage,  equity  will  regard  it  as  an  equitable 
mortgage,  and  enforce  it  as  such:  Miller  v.  Rutland  etc.  R.  R.  Co.,  36  Vt. 
452;  Love  v.  Sierra  Nevada  Min.  Co.,  32  Cal.  039;  91  Am.  Dec.  602. 

Assignment  of  Rents  and  Profits.  — An  assignment  of  the  rents  and  profits 
ol  land  to  secure  a  debt  creates  an  equitable  lien,  and  the  assignee  is  entitled 
to  come  into  equity  and  have  it  enforced  as  a  mortgage.  Ex  parte  Wills,  1 
Ves.  Jun.  162;  2  Cox,  233;  Abbott  v.  Straiten,  3  Jones  &  L.  603.  This  rule 
is  denied,  however,  in  Alexander  v.  Bei-ry,  54  Miss.  422;  and  see  also  Allen  v. 
Montgomery,  48  Id.  101.  A  formal  mortgage  of  a  leasehold  constitutes  only 
an  assignment  of  the  rents  and  profits  for  the  term  in  those  states  where 
foreclosure  cannot  be  effected  by  sale,  the  mortgage  not  conferring  the  power 
of  sale,  and  where  the  mortgagee  can  only  receive  the  rents  and  profits:  Hnleti 
v.  Soullard,  26  Vt.  295.  An  irrevocable  power  of  attorney  to  collect  rents, 
given  as  security  for  money  loaned,  is,  as  between  the  parties,  an  equitablo 
mortgage  of  the  rents:  Smith  Co.  v.  McGuinness,  14  R.  I.  59.  So  a  covenant 
in  a  lease  that  a  building  to  be  erected  by  the  lessee  is  mortgaged  as  security 
for  the  rent  will  be  treated  in  equity  as  a  mortgage  thereof:  Ban'oilliet  v. 
Battelle,  7  Cal.  450.  And  an  assignment  of  a  lease  absolutely,  accompanied 
by  a  bond  stating  the  assignment  to  be  made  to  secure  a  debt  to  the  assignee, 
and  an  agreement  to  reassign  the  lease  and  land  on  payment  of  the  debt  and 
interest,  is  an  equitable  mortgage:  Jackson  v.  Green,  4  Johns.  186.  A  con- 
tract in  writing,  whereby  the  contractor  agrees  to  apply  the  rents  and  profits 
of  particular  land,  or  a  portion  thereof,  to  the  payment  of  a  debt,  creates 
an  equitablo  mortgage  on  such  land  which  will  bo  enforced  against  volunteers 
and  purchasers  with  notice:  Smith  v.  Paifon,  12  W.  Va.  541. 

Stntntory  Mortgage.  —  An  equitable  lien  or  mortgage  may  exist  by  virtue 
of  etiitute,  and  will  be  as  effectual  as  a  mortgage  exec  ited  by  deed:  Ketchum 
v.  Pacific  R.  A'.,  4  D..1.  78;  Murdoch  v.  Woodson,  2  Id.  188;  22  Wall.  350. 
Thus  a  mortgage  may  be  created  by  legislative  act,  as  where  a  railroad  com- 
pany accc[>tcd  bonds  issued  under  an  act  declaring  them  to  constitute  a  first 
lien  and  mortgage  upon  the  road  and  property  of  the  corporation:  Wilson 
V.  Boyre,  92  U.  S.  320;  2  Dill.  539;  Whitehead  v.  Vineyard,  50  Mo.  30.  In 
order  to  create  an  equitablo  statutory  mortgage,  it  is  necessary  that  the 
statute  in  express  terms  show  the  intention  to  give  a  lien:  Cincinnaii  v. 
Morgan,  3  Wall.  275.     When  such  intention  is  shoTm,  the  mortgage  may 
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embrace  after-acquired  lands:  Whitehead  v.  Vineyard,  50  Mo.  30.  The  Lon.^3 
of  a  corporation,  pledging  its  real  and  personal  property  for  the  payment  of 
«  debt,  will  be  treated  in  equity  as  a  mortgage,  and  enforced  according  to 
the  intent  of  the  parties:  White  Water  etc.  Canal  Co.  v.  Vallette,  21  How.  414. 
So  a  deed  of  trust  executed  by  a  railroad  company  to  secure  the  payment  of 
bonds  and  coupons  will  be  treated  as  a  mortgage  in  equity,  and  so  enforced: 
-Coe  V.  Johnson,  18  Ind.  218. 

Assignment  of  Contract  of  Purchase.  — An  assignment  of  a  contract  for  the 
purchase  of  lands  as  security  for  a  debt  due  the  assignee,  upon  condition  that 
if  the  debt  is  paid  at  the  time  stipulated  the  assignee  will  reassign  the  con- 
tract, is  an  equitable  mortgage,  giving  the  assignor  the  right  of  redemption: 
Brochway  v.  Wells,  1  Paige,  617.  In  other  words,  a  contract  in  writing 
whereby  the  contractor  agrees  to  purchase  certain  land,  and  executes  a 
mortgage  thereon  to  secure  a  debt,  creates  an  equitable  lien  on  such  land 
when  purchased  as  will  be  enforced  in  equity  against  the  contractor,  volun- 
teers, and  purchasers  with  notice:  Smith  v.  Patton,  12  W.  Va.  541;  Fitzhiigh 
V.  Smith,  62  111.  486;  Fenno  v.  Sayre,  3  Ala.  458;  Sinclair  v.  Armitage,  12 
N.  J.  Eq.  174;  Norfhrupv.  Cross,  Seld.  Notes,  111.  A  party  who  holds  real 
estate  under  a  bond  for  a  deed  from  the  owner  of  the  legal  title  has  such  an 
interest  as  he  can  convey  by  equitable  mortgage:  Jones  v.  Lapham,  15  Kan. 
640;  Button  v.  Schroyer,  5  Wis.  598;  Anderson  v.  Ames,  6  Md.  52;  Oilkerson 
V.  Connor,  24  S.  C.  321-324.  This  is  especially  so  where  the  party  in 
possession  has  made  valuable  improvements:  Bull  v.  Sykes,  7  Wis.  449;  Jones 
V.  Lapham,  supra.  And  his  assignee  will  succeed  to  all  hi.?  rights  and  equi- 
ties: Lewis  V.  Boskins,  27  Ark.  61;  Baker  v.  Bishop  Hill  Colony,  45  111.  264; 
Steinkemeyer  v.  Gillespie,  82  Id.  253;  Alden  v.  Carver,  32  Id.  32.  Where  land 
is  sold  upon  credit,  and  a  bond  given  to  make  title  upon  the  payment  of  the 
purchase-money,  the  effect  of  the  contract  is  to  create  a  mortgage  as  if  the 
vendor  had  conveyed  by  deed  and  taken  a  mortgage  back  for  the  payment 
of  the  purchase-money,  and  the  lien  so  created  is  a  charge  or  encumbranca 
upon  the  land  against  the  purchaser  and  his  privies  and  all  subsequent  pur- 
chasers: Lewis  V.  Boskins,  27  Ark.  63;  Smith  v.  Robinson,  13  Id.  533;  Moore 
V.  Anders,  14  Id.  628;  40  Am.  Dec.  551;  Graham  v.  McCamphell,  Meigs,  52; 
33  Am.  Dec.  126;  Tanner  v.  Hicks,  4  Smedes  &  M.  294;  Shall  v.  Biscoe,  18 
Ark.  142;  Pintard  v.  Ooodloe,  Hemp.  502;  Thredgill  v.  Pintard,  12  How.  24; 
and  see  Curtis  v.  Buckley,  14  Kan.  449.  The  assignment  of  a  partial  interest 
in  a  contract  for  purchase  of  laud  as  security  for  debt  is  an  equitable  mort- 
gage, which  may  be  enforced  against  the  assignor  and  those  claiming  under 
him  with  notice:  Northrup  v.  Cross,  Seld.  Notes,  111.  An  assignment  of  a 
certificate  of  purchase  of  land  issued  by  the  state  by  way  of  security  for  a 
debt  due  by  the  assignor  to  the  assignee  is  an  equitable  mortgage  of  the  as- 
signor's interest  in  the  land  by  virtue  of  his  certificate:  Hill  v.  Eldred,  49 
Cal.  398;  Gunderman  v.  Gunnison,  39  Mich.  313;  Case  v.  McCahe,  35  Mich. 
100;  Rosa  v.  Mitchell,  28  Tex.  150;  Ci-umhaugh  v.  Smock,  1  Blackf.  305. 

Tl|)  same  rule  applies  to  a  pre-emptor's  certificate  of  location:  Wright  v. 
Shimway,  1  Biss.  23;  Christy  v.  Dana,  34  Cal.  548.  And  a  subsequent  as- 
signee, or  purchaser  of  the  certificate,  takes  it  subject  to  the  terms  of  the 
first  assignment,  if  ho  has  notice  thereof:  Dodge  v.  Silverliorn,  12  Wis.  644; 
Stmjer  v.  Bounds,  1  Ohio  St.  107.  Though  an  equitable  mortgage  so  created 
is  subject  to  the  payment  of  the  amount  due  on  the  certificate,  still  when 
that  is  paid,  the  amount  is  a  prior  lien  upon  the  proceeds  of  a  foreclos- 
ure sale  of  the  land:  Dodge  v.  Silverhorn,  supra.  An  assignment  of  school- 
land  certificates,  which  are  by  their  terms  transferable  by  assignment  and 
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delivery,  creates  an  equitable  mortgage:  Mowry  v.  Wood,  12  Wis.  413;  Jarv» 
V,  Dutclier,  16  Id.  307.  Certificates  of  stock  in  a  joint-stock  company,  tliey 
representing  an  interest  in  land,  may  be  mortgaged  in  equity,  subject  to  th& 
debts  of  the  company  and  other  stockholders'  equities:  Durkee  v.  Stringluini, 

8  Id.  1.  A  settler  upon  public  lands,  claiming  under  the  United  State*- 
homestead  act,  after  making  his  proof  of  compliance  with  all  the  require- 
ments of  the  law  so  as  to  entitle  him  to  a  patent,  may  make  a  valid  mortgage- 
of  the  land:  Cheney  v.  White,  5  Neb.  261;  25  Am.  Rep.  487.  And  such  mort- 
gage is  valid,  notwithstanding  it  was  given  to  secure  a  debt  contracted  before 
Buch  proof  was  made:  Jones  v.  Yoaham,  5  Neb.  265.  But  if  the  mortgagor 
sells  the  same  land  to  another,  who  afterwards  gets  a  pre-emption  title,  the 
mortgagee  cannot  enforce  his  mortgage  against  the  latter's  title,  and  his  right 
is  lost:  Dull  V.  Shaw,  48  Cal.  455.  The  transaction  amounts  to  an  equitable 
mortgage  where  the  holder  of  land  warrants  has  them  entered  in  the  name  of 
his  creditor  as  security  for  the  payment  of  a  debt:  Duen  v.  Blake,  44  111.  135. 
In  conclusion,  it  may  be  added  that  when  one  who  holds  the  title  to  land  by 
agreement  and  part  payment  secures  from  a  third  party  the  money  to  pay 
the  balance  due  on  the  purchase,  and  the  latter  takes  the  title,  agreeing  to 
convey  it  in  a  certain  time  on  repayment  of  his  advance  money,  the  transac- 
tion is  an  equitable  mortgage  as  against  the  parties,  their  privies,  and  subse- 
quent purchasers  with  notice:  Fessler'a  Appeal,  75  Pa.  St.  483;  Purdy  v. 
Bullard,  41  Cal.  444;  McCUntock  v.  McCUntock,  3  Brewst.  76;  Chadwell  v, 
Wheless,  6  Lea,  312;  King  v.  McVickar,  3  Sand.  Ch.  192. 

Lien  fok  Unpaid  Purchase-money.  —  The  doctrine  prevails  in  England, 
and  also  in  the  greater  portion  of  the  states  in  the  United  States,  that  a  ven- 
dor of  land,  though  he  has  made  a  deed  absolute  in  form,  and  expressing  th» 
consideration  as  having  been  fully  paid,  has  an  equitable  lien  on  the  land  for 
his  unpaid  purchase-money  as  against  the  vendee  and  his  privies,  though  h& 
has  taken  no  distinct  agreement  or  separate  security:  See  Macreth  v.  Symmons, 
15  Ves.  329;  Moshier  v.  Meek,  80  111.  79;  Kent  v.  Gerhard,  12  R.  I,  92;  34  Am. 
Rep.  612;  Anketelx.  Converse,  17  OhioSt.  11;  91  Am.  Dec.  115;  Smithv.  SmWc,. 

9  Abb.  Pr.,  N.  S.,  420;  Cardova  v.  Bood,  17  Wall.  1;  Sparks  v.  Jless,  15  Cal. 
186;  SmUh  v.  Price,  42  111.  399;  Hill  v.  Grijshy,  32  Cal.  56;  Beat  v.  Harring- 
ton, 116  111.  113;  Senter  v.  Lambeth,  59  Tex.  259;  Barrett  v.  Lewis,  106  Ind. 
120;  Bennett  v.  Shipley,  82  Mo.  448;  Phillips  v.  Schall,  21  Mo.  App.  38; 
Joiner  v.  Perkins,  59  Tex.  300;  Wilkinson  v.  May,  69  Ala.  33.  Mr.  Jones,  in 
his  work  on  mortgages,  severely  criticises  the  principle  which  create* 
•uch  a  lien;  and  deplores  the  fact  that  it  so  generally  prevails.  He  says: 
"The  doctrine  of  a  vendor's  lien  for  the  purchase-money  prevails  in  up- 
wards of  half  in  number  of  the  states,  and  in  the  other  states  the  doctrine 
has  either  been  rejected  from  the  beginning,  or  having  prevailed  at  one  time 
has  since  been  expelled  by  statute,  although  it  may  be  that  in  a  few  states 
the  question  of  its  existence  has  not  been  definitely  decided.  In  the  courts 
of  the  United  States  the  doctrine  has  never  been  affirmed,  except  where  es- 
tablished by  the  local  law  of  the  states.  The  doctrine  even  in  those  states 
that  have  adopted  it  has  been  frequently  criticised  and  deplored,  as  incon- 
eistent  with  the  general  policy  prevailing  in  this  country  to  make  all  matters 

of  title  depend  upon  record  evidence From  the  nature  of  the  equity, 

there  could  be  but  few  fixed  rules  regarding  it,  but  it  will  be  observed  in  fol- 
lowing the  American  decisions,  which  are  numerous,  that  there  is  hardly  a 
rule  upon  the  subject  which  has  not  been  somewhere  denied;  that  hardly  any 
two  states  can  be  found  in  which  the  courts  agree  upon  all  the  important 
|>oiata  of  the  doctrine;  and  that  the  cases  are  not  rare  in  which  the  decisions 
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in  the  same  state  are  irreconcilable This  is  eminently  a  subject  of  case- 
law,  and  to  a  large  degree  each  case  is  a  law  unto  itself  and  unto  no  other 
case ":  1  Jones  on  Mortgages,  sec.  191,  where  the  states  and  cases  are 
enumerated  in  which  the  doctrine  has  been  applied,  doubted,  or  not  adopted. 
The  Len  exists  in  California  by  virtue  of  section  3046,  Civil  Code;  and  see 
Burt  V.  Wilson,  23  Cal.  632;  87  Am.  Dec.  142;  Gallagher  v.  Mars,  50  Cal.  23. 
In  those  states  in  which  the  doctrine  has  been  adopted  it  exists  unless  there 
has  been  an  express  or  implied  waiver  of  it:  Moshier  v.  Meek,  80  111.  79; 
Short  V.  Battle,  52  Ala.  456;  Wilson  v.  Lyori,  51  111.  166;  Dodge  v.  Evans,  43 
Miss.  570;  Allen  v.  Bennett,  8  Smedes  &  M.  672-681;  Oilman  v.  Brown,  1 
Mason,  191;  Duntanv.  Outhoiise,  31  N.  TV.  Rep.  411-^13. 

The  lien  exists  to  the  extent  of  the  unpaid  purchase-money  against  the 
vendee,  his  heirs,  privies  in  estate,  and  subsequent  purchasers  with  notice;  also 
against  those  who  take  a  conveyance  of  the  land  without  advancing  any  new 
consideration,  so  as  to  make  them  in  equity  purchasers  for  value,  and  against 
voluntary  assignees  who  are  not  bonajide  purchasers  for  value:  See  the  cases 
cited  immediately  supra,  and  Warner  v.  Van  Alstyne,  3  Paige,  513;  Croft  v. 
Russell,  67  Ala.  9;  Rice  v.  Wilburn,  31  Ark.  108;  25  Am.  Rep.  549;  Poe  v. 
Paxton,  26  W.  Va.  607;  Dickerson  v.  Carroll,  76  Ala.  377;  Senter  v.  Lambetlij 
59  Tex.  259;  Dunton  v.  Outhouse,  31  N.  W.  Rep.  411-413;  Wilkinson  v.  May, 
69  Ala.  33;  Carver  v.  Eads,  65  Id.  191.  The  presumption  exists  that  the  un- 
paid purchase-money  is  a  lien  upon  the  land,  and  it  is  upon  the  purchaser  to 
rebut  the  presumption  by  proof  of  waiver  or  otherwise,  for  the  lien  does  not 
exist  under  express  contract,  but  is  implied  from  the  presumed  intention  of 
the  parties  at  the  time  of  executing  the  deed:  Wilson  v.  Lyon,  41  111.  166; 
Truehody  V.  Jacobson,  2  Cal.  269;  Oilman  v.  Brown,  1  Mason,  191;  Magruder 
V.  Campbell,  40  Ala.  611;  Dodge  v.  Evans,  43  Miss.  570;  Fry  v.  Prewett,  56 
Id.  783;  Burks  v.  Watson,  48  Tex,  107;  Carver  v.  Eads,  65  Ala.  190;  Wilkinson 
V.  May,  69  Id.  33.  But  whenever  circumstances  exist  from  which  the  infer- 
ence can  be  drawn  that  the  parties  did  not  intend  to  create  the  lien,  it  will 
be  held  not  to  exist.  This  inference  arises  from  the  taking  of  a  distinct  and 
independent  security:  Parker  County  v.  Seioell,  24  Tex.  238;  or  a  mortgage 
upon  the  property  sold:  Stuart  v.  Harrison,  52  Iowa,  511;  Neal  v.  Speigle,  33 
Ark.  63;  or  from  an  assignment  of  the  debt  absolutely,  without  in  terms 
assigning  the  equitable  lien:  Smith  v.  Smith,  9  Abb.  Pr.,  N.  S.,  420.  As  be- 
tween such  lien  and  a  mortgage  lien  accruing  at  the  same  time,  the  legal  lien 
created  by  mortgage  will  prevail:  Fisk  v.  Potter,  2  Abb.  App.  138.  Where 
the  vendor  of  land  executes  his  bond,  agreeing  to  make  title  on  payment  of 
the  purchase-money  remaining  unpaid,  the  contract  is  considered  in  equity  us 
a  mortgage,  with  all  of  its  equitable  rights  and  incidents,  and  the  vendor's 
assignee  of  a  note,  or  other  security  given  for  such  purchase-money,  becomes 
entitled  to  the  lien:  Connor  v.  Banks,  18  Ala.  42;  Moore  v.  Anders,  14  Ark. 
628;  40  Am.  Dec.  551;  Ilutton  v.  Moore,  24  Id.  382;  Sparks  v.  Hess,  15  Cal. 
186;  McConnell  v.  Beattie,  34  Ark.  113;  Lewis  v.  Hawkins,  23  Wall.  119; 
Schearffv.  Dodge,  33  Ark.  346. 

All  subsequent  purchasers  and  encumbrancers  from  the  vendee  are  bound 
to  take  notice  of  such  lien  when  so  created,  for  it  has  none  of  the  odious  char- 
acteristics of  the  lien  of  a  vendor  who  has  parted  with  the  title  absolutely, 
acknowledging  the  receipt  of  the  purchase-money  in  full;  but  is  wholly  dif- 
ferent in  this,  that  its  effect  is  of  a  conveyance  and  mortgage  back  for  the 
purchase  price:  Moore  v.  Anders,  14  Ark.  128;  40  Am.  Dec.  551;  Hineav. 
Perkins,  2  Hcisk,  395;  Dukes  v.  Turner,  44  Iowa,  575;  Merritt  v.  Jtidd,  14 
CaL  59;  Masterson  v.  Pullen,  62  Ala.  145;  Scroggina  v.  Hoadley,  56  Ga.  166w 
Am.  Bt.  Rep.,  Vol.  IV.— 45 
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Where  the  lien  is  expressly  reserved  in  the  deed,  which  is  recorded,  it  create* 
a  clear  equitable  mortgage,  of  which  every  one  is  bound  to  take  notice,  and 
such  lien  passes  to  the  vendor's  assignee  of  the  notes  for  the  purchase-money, 
and  may  bo  enforced  by  him  as  against  subsequent  purchasers  or  encum- 
brancers: Blaisdellv.  Smith,  3  111.  App.  150;  Davis  v.  ffamilton,  50  Miaa.  213; 
Smith  V.  Rowland,  13  Kan.  245;  Dinjley  v.  Bank  of  Ventura,  57  Cal.  467; 
Stratton  v.  Gold,  40  Id.  778;  Webster  v.  Mann,  52  Tex.  416;  Hall  v.  Mobile 
etc.  R.  R.  Co.,  58  Ala.  10;  Stanhope  v.  McLawjhlin,  52  Md.  483;  MitcMlv. 
Wade,  39  Ark.  377;  Carpenter  v.  MitcJiell,  54  III.  12G;  Bradley  v.  Curtis,  79 
Ky.  327.  The  express  reservation  of  such  lien  in  the  deed  is  equivalent  to  a 
mortgage  taken  for  the  purchase-money  contemporaneously  with  the  deed, 
and  gives  the  purchaser  the  right  to  redeem  upon  foreclosure:  Kin;/  v.  Younj 
Men's  Ass'n,  1  Woods,  386;  Chitwood  v.  Trimble,  2  Baxt.  78;  Materson  v. 
Cohen,  46  Tex.  520;  Pierce  v.  Gardner,  83  Pa.  St.  211.  And  in  such  case  the 
rights  of  the  parties  depend  on  their  contract,  and  not  upon  the  mere  impli- 
cation of  law:  Harvey  v.  Kclley,  41  Miss.  490;  93  Am.  Dec.  2G7;  Stratton  v. 
Gold,  40  Id.  778.  Nor  is  it  deemed  to  be  waived  by  taking  other  security, 
as  it  would  be  if  it  were  merely  the  lien  not  reserved  and  arising  by  implica- 
tion: Carpenter  v.  Mitchell,  54  111.  126;  Lewis  v.  Pusey,  8  Bush,  G15;  Dunlap 
V.  ShankUn,  10  W.  Va.  062;  Warren  v.  Branch,  15  Id,  21 ;  McCaslin  v.  State, 
44  lud.  151;  Sti'ickland  v.  Summerville,  55  Mo.  164;  Bozeman  v.  Ivey,  49  Ala. 
75;  Whitchiirstx.  TandaU,  7  Baxt.  228;  Hurley  v.  Holhjday,  35  Md.  469. 
Tlie  grantee  cannot  show  a  contemporaneous  contract  by  the  grantor  not  to 
look  to  the  land  for  payment  when  the  lien  is  expressly  reserved:  Hutchinson 
V.  Patrick,  22  Tex.  318;  otherwise  when  it  is  not:  Warren  v.  Branch,  15  W. 
Va.  21. 

Registry  Acts. — Equitable  mortgages  are  generally  held  within  the  pro- 
visions of  registry  acts  as  well  as  legal  mortgages:  United  States  Ins.  Co.  v. 
Shriver,  3  Md.  Ch.  381;  General  Ins.  Co.  v.  United  Stales  Ins.  Co.,  10  Md- 
517;  49  Am.  Dec.  174;  Parker  v.  Alexander,  1  Johns.  Ch.  394;  Jarvis  v. 
Duiclier,  16  Wis.  307;  Dodje  v.  Silverhorn,  12  Id.  644;  Boyce  v.  Shiver,  3  S.  C. 
515;  Hunt  v.  Johnson,  19  N.  Y.  279.  The  cases  above  cited  support  and 
establish  the  doctrine  that  all  rights,  encumbrances,  and  conveyances  touch- 
ing or  in  any  manner  concerning  lands  should  appear  of  record,  and  that 
therefore  the  mortgage  of  an  equitable  interest  therein,  if  first  recorded, 
always  takes  priority  over  a  mortgage  of  the  legal  estate.  Tlie  very  early 
decisions  seem  to  have  been  averse  to  this  rule,  and  maintained  the  contrary 
doctrine  as  to  purchasers  of  the  legal  estate.  Thus  it  is  held  in  Halsteacl  v. 
Bank  of  Kentucky,  4  J.  J,  Marsh.  554,  that,  the  law  not  requiring  it,  the  regis- 
tration of  an  equitable  mortgage  will  not  operate  as  constructive  notice  to  a 
subsequent  purchaser  from  the  person  wh&  holds  the  legal  title.  And  to  tho 
same  effect,  Doswell  v,  Bucliannan,  3  Leigh,  377;  23  Am.  Dee,  280,  Generally, 
however,  the  registration  of  an  equitable  mortgage  is  notice  to  subsequent 
purchasers  of  the  legal  estate:  Jarvis  v.  Butcher,  18  Wis,  307;  Dodge  v.  Sil- 
verJiom,  12  Id.  614;  Hunt  v.  Johnson,  19  N.  Y.  279;  Parkhurst  v.  Alexander, 
1  Johns.  Ch.  394.  Still  it  is  held,  in  a  late  case,  that  the  record  of  a  mort- 
gage given  by  one  who  has  only  an  unrecorded  equitable  mortgage  is  not  no- 
tice to  a  subsequent  purchaser  of  the  legal  title  from  tho  one  in  possession  of 
the  land;  for  as  the  purchaser  docs  not  derive  title  through  the  mortgagor, 
he  docs  not  take  subject  to  the  recorded  mortgage:  Irish  v.  Sharp,  89  111.  261. 
An  equitable  mortgage  under  a  contract  of  purchase  is  within  the  operatioa 
of  the  registry  acts,  although  no  legal  estate  passes  by  it;  and  if  first  ro- 
•orded,  it  takes  priority  over  a  subaeqaent  mortgage  of  an  equitable  interesti 
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and  an  assignment  of  the  contract  of  sale,  as  security  for  debt,  is  regarded  as 
a  mortgage:  Bank  of  Greenshorourjh  v.  Clapp,  76  N.  C.  482.  So  one  in  posses- 
eion  of  land  under  a  parol  contract  of  sale  has  a  mortgageable  interest 
therein,  and  the  mortgage,  when  executed,  being  legally  recordable,  it  ia 
notice  to  a  subsequent  mortgagee,  who  is  bound  thereby:  Crane  v.  Turner, 
7  Hun,  357. 

Deed  Absolute  in  Form.  — The  subject  as  to  when  a  deed  absolute  in  form 
^^'ill  be  treated  in  equity  as  a  mortgage  has  already  been  discussed  in  the 
note  to  Chases  Case,  17  Am.  Dec.  300,  and  no  effort  will  be  here  made  to 
enlarge  upon  the  authorities  there  collected,  but  merely  to  cite  the  late  cases 
bearing  upon  this  branch  of  the  subject  of  equitable  mortgages.  It  is  a 
rule  well  settled  in  equity  that  an  absolute  deed  for  land,  executed  solely 
to  seciare  a  debt  due  to  the  vendee,  will  be  treated  as  a  mortgage.  Among 
the  late  cases  holding  this  doctrine  may  be  cited  Robinsons  v.  Lincoln  Savings 
Bank,  85  Tenn.  363;  McBurney  v.  Wellman,  42  Barb.  390;  Union  Mut.  Ins. 
■Co.  V.  Slee,  110  111.  35;  Lucas  v.  Hendj-ix,  92  Ind.  64;  Johnson  v.  Srniih,  39 
Iowa,  548;  French  v.  Burns,  35  Conn.  358;  Stinchjield  v.  MiUiken,  71  Me. 
567;  Klinck  v.  Pi-ice,  6  Am.  Rep.  268;  Fredericks  v.  Corcoran,  100  Pa.  St. 
417;  McLaughlin  v.  ShepJierd,  52  Am.  Dec.  646;  Graham  v.  Graham,  55  Ind. 
23;  Friiik  v.  Adams,  36  N.  J.  Eq.  485;  Union  Mut.  Life  Ins.  Co.  v.  White,  106 
111.  67;  Bettis  v.  Townsend,  61  Cal.  333.  Equity  always  looks  beyond  the 
■form  of  the  instrument  to  the  real  transaction,  and  when  that  is  shown  to  be 
one  of  security  merely,  and  not  of  sale,  it  will  give  effect  to  the  actual  con- 
tract of  the  parties,  and  treat  it  as  a  mortgage:  Peugh  v.  Davis,  96  U.  S.  336; 
Nichols  v.  Reynolds,  1  R.  I.  30;  Tappan  v.  Aylsworth,  13  Id.  582;  Montgomery 
V.  Spcct,  55  Cal.  552;  Freejnan  v.  IVilson,  51  Miss.  329;  McNamara  v.  Culver, 
22  Kan.  061.  But  its  character  must  be  determined  by  the  mind  of  the  par- 
ties at  the  time  of  its  execution,  and  not  at  a  subsequent  date:  Frink  v. 
Adams,  36  N.  J.  Eq.  485;  Reed  v.  Reed,  75  Me.  264.  Though  the  deed  is 
absolute  in  form,  the  actual  intent  and  contract  of  the  parties,  that  it  should 
be  considered  merely  as  security  for  debt,  and  therefore  a  mortgage,  may  be 
shown  in  equity,  not  only  by  a  written  defeasance,  but  also  by  parol  evidence: 
Smith  V.  Cremer,  71  111.  185;  Hurford  v.  Ilarned,  6  Or.  365;  Freeman  v.  Wil- 
son, 51  Miss.  329;  McNamara  v.  Culver,  22  Kan.  061;  Pierce  v.  Robinson,  13 
Cal.  116;  Montgomery  v.  Spect,  55  Id.  352;  Campbell  v.  Dearborn,  109  Masa. 
130;  Barber  v.  Milner,  43  Mich.  248;  Horn  v.  Keteltas,  40  N.  Y.  605;  Mc- 
Clurkan  v.  Thompson,  69  Pa.  St.  305;  Umbenhower  v.  Miller,  101  Id.  71; 
Nkolls  v.  McDonald,  101  Id.  514;  Perkins  v.  West,  55  Vt.  265.  Parol  evi- 
dence is  thus  admissible  to  show  the  deed  a  mortgage  as  between  the  parties, 
and  as  against  those  who  have  derived  title  through  the  grantee  who  are  not 
purchasers  in  good  faith  for  value  and  without  notice,  and  such  persons  have 
the  rights,  liabilities,  and  remedies  incident  to  tlie  relation  of  mortgagor  and 
mortgagee:  Beaiiy  v.  Brummelt,  9-1  Ind.  79;  King  v.  Warrington,  2  N.  Mex. 
318.  Such  evidence  is  admissible  for  all  purposes.  It  is  not  confined  to  a 
more  inspection  of  the  papers,  but  may  be  received  to  show  all  the  material 
facts  and  circumstances  attending  the  transaction,  and  whatever  form  such 
instruments  may  have  assumed  may  be  shown  by  parol  evidence:  Reed  v. 
Reed,  75  Me.  264.  Thus  it  may  be  received  to  show  that,  as  between  the 
parties,  the  deed  was  intended  as  a  mortgage,  and  that  such  mortgage  was 
afterwards  extended  to  cover  new  debts:  Walker  v.  Walker,  17  S.  C.  328;  or 
that  an  instrument  subsequently  executed  in  relation  to  the  property  was 
-void  for  want  of  cousideratiou:  Ingalk  v.  Atioood,  53  Iowa,  283.  As  the 
-equity  upon  which  tlie  court  acts  in  such  cases  arises  from  the  real  character 
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of  the  transaction,  any  evidence,  written  or  oral,  tending  to  show  this  is  ad' 
missible:  Peugh  v.  Davis,  96  U.  S.  33(5;  Montgomery  v.  Spect,  55  Cal.  352; 
BarlUnrj  v.  Brasuhn,  102  111.  441.  But  whenever  it  is  sought  to  show  that  a 
deed  absolute  on  its  face  is  a  mortgage  by  parol  evidence,  it  must  be  clear 
and  convicing,  and  of  the  strongest  possible  kind:  Low  v.  Graff,  80  111.  360; 
Hancock  v.  Harper,  86  Id.  445;  BartUng  v.  Brasuhn,  supra;  Matthews  v.  Por- 
ter, 16  Fla.  466;  Tilden  v.  Streeter,  45  Mich.  533;  Rowland  v.  Blake,  97  U.  S. 
624;  StewaH's  Appeal,  98  St.  377. 

In  determining  the  question  whether  a  deed  absolute  on  its  face  is  what  it 
purports  to  be  or  a  mortgage,  the  fact  that  the  parties,  after  its  execution, 
Btill  understood  the  relation  of  creditor  and  debtor  to  exist  between  them  in 
respect  to  the  debt  on  which  the  deed  is  founded,  must  generally  be  regarded 
as  decisive  in  showing  that  the  instrument  was  intended  as  a  mortgage:  Budd 
v.  Van  Orden,  33  N.  J.  Eq.  143;  Huffier  v.  Womack,  30  Tex.  333;  Hoffman  v. 
Byan,  21  W.  Va.  415;  Klein  v.  McNamara,  54  Miss.  90;  Westlake  v.  Horton^ 
So  111.  228.  If  any  doubt  exists  respecting  the  nature  of  the  transaction,  it 
will  be  considered  a  mortgage:  Trucks  v.  Lindsey,  18  Iowa,  504. 

So  where  the  deed  is  given  as  security,  with  a  contract  unsealed,  showing 
the  transaction,  it  will  be  regarded  as  an  equitable  mortgage  and  so  enforced: 
Lewis  v.  Small,  71  Me.  552;  Rowell  v.  JeweU,  69  Id.  293.  If  the  deed  is  ac- 
companied by  a  lease  of  the  lands,  with  a  covenant  to  redeem  within  a  certain 
time,  the  deed  and  lease  constitute  an  equitable  mortgage,  and  the  grantor'* 
rights  are  not  destroyed  by  his  failure  to  pay  within  the  time  specified, 
though  the  grantee  took  possession  at  the  expiration  of  the  lease.  In  such 
case  the  time  for  making  payment  may  be  extended  by  parol:  Vliet  v.  Young, 
34  N.  J.  Eq.  15;  Sti-yker  v.  Hershey,  38  Ark.  264.  Thus  where  the  granteeg 
ia  the  deed  execute  an  instrument  providing  that  if  the  grantor  pays  them 
for  legal  services  rendered  and  to  be  rendered  they  will  reconvey  to  him,  th» 
transaction  is  an  equitable  mortgage :  Scott  v.  Mewhirter,  49  Iowa,  487.  When 
the  deed  is  determined  to  be  an  equitable  mortgage,  it  always  remains  amort- 
gage:  Ruffier  v.  Womack,  30  Tex.  332;  Youk  v.  Ricliards,  23  Am.  Dec.  723; 
Bunacleugh  v.  Poolman,  3  Daly,  236;  Reed  v.  Reed,  75  Me.  265;  no  matter 
what  changes  the  parties  may  afterwards  make  in  the  conveyance:  Wilson  \. 
Oiddings,  28  Ohio  St.  554.  But  if  when  the  deed  is  executed  the  parties  con- 
tract for  a  resale,  the  contract  does  not  divest  the  title  acquired  by  tlie  deed 
or  convert  it  into  a  mortgage:  Randall  v.  Sanders,  87  N.  Y.  578;  Estate  of 
Callahan,  13  Phila.  581.  So  after  an  absolute  deed  as  security  for  debt,  the 
grantee  may  abandon  the  payment  of  the  debt,  cancel  the  secret  agreement, 
and  treat  the  conveyance  as  absolute,  and  he  will  bo  bound  by  his  election: 
Carpenter  v.  Caipenter,  70  111.  457. 

An  absolute  deed  intended  as  a  mortgage  is  not  fraudulent  and  void  aa  to 
creditors.  Under  the  weight  of  authority,  such  conveyance  is  an  indication 
of  fraud  merely  as  against  existing  creditors,  but  not  conclusive,  and  the 
implication  of  fraud  may  be  repelled  by  proof  of  an  honest  intent:  Rou 
V.  Duggan,  5  Col.  85;  Gibson  v.  Seymour,  4  Vt.  518.  A  deed  made  to  secore 
a  debt,  but  void  as  title  on  account  of  usury,  cannot  be  foreclosed  aa  air 
equitable  mortgage:  Broach  v.  Smith,  75  Ga.  159. 
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Ruff  v.  Doty. 

[26  South  Carolina,  173.] 
-JtnJOMENT  OF  FoRECLOSTTBE  —  Re3  JUDICATA.  —  Allegations  of  fraud  in  the 
execution  of  a  mortgage  and  of  prior  payment  are  res  judicata  as  to 
the  mortgagor  after  foreclosure  and  sale,  at  which  proceedings  he  ap- 
peared, had  counsel,  and  might  have  litigated  such  questions.  There- 
fore such  allegations  will  not  support  an  action  to  set  aside  the  sale  and 
vacate  the  mortgage,  as  against  the  purchaser  who  is  innocent  of  fraud. 

D.  A.  Straker,  for  the  appellant. 

James  G.  McCants,  for  the  respondent. 

Simpson,  C.  J.  The  defendants,  Doty  and  Walker,  some 
•time  in  1881,  instituted  regular  proceedings  in  the  court  of 
common  pleas  for  Fairfield  County,  for  the  foreclosure  of  a 
mortgage  held  by  them  on  the  plaintiff,  covering  the  land  in 
dispute.  To  this  proceeding  the  plaintiff  appeared  and  em- 
ployed counsel  to  defend.  The  cause  was  referred  to  a  referee, 
and  upon  his  report  coming  in,  judgment  was  obtained  on 
September  22,  1881,  after  which,  to  wit,  on  the  first  Monday 
in  November,  1882,  the  land  was  sold  by  the  clerk  of  the  court, 
under  its  order  for  foreclosure,  at  which  sale  the  defendant 
A.  F.  Ruff"  purchased  the  same  for  the  sum  of  one  $150,  who 
is  now  in  possession. 

The  action  below  was  instituted  in  May,  1885,  to  vacate  the 
foreclosure  judgment,  to  set  aside  the  sale  thereunder,  to  put 
the  plaintiff  in  possession  of  the  land,  and  to  annul  the  mort- 
gage which  covers  the  land.  This  demand  in  the  complaint 
is  based  upon  allegations  therein,  in  which  plaintiff  alleges 
that  the  defendants  obtained  said  mortgage  by  falsely  repre- 
senting to  him  that  it  was  a  mortgage  simply  of  the  crop  to 
be  made  on  the  land,  and  two  mules  and  a  cow  and  calf,  and 
not  being  able  to  read  handwriting,  though  he  can  sign  his 
name,  he  executed  it  as  represented  to  him;  and  he  further 
alleges  that  the  personal  property  embraced  in  the  mortgage 
had  been  sold  before  the  foreclosure  proceedings,  the  proceeds 
of  which,  with  a  payment  made  by  him  upon  the  debt  intended 
to  be  secured,  had  more  than  satisfied  said  debt.  Upon  these 
allegations  he  demanded  as  above  stated.  An  answer  was  put 
in,  denying  these  allegations,  and  when  the  case  was  called  for 
trial  the  defendants  interposed  an  oral  demurrer  on  the  ground 
that  the  complaint  did  no't  state  facts  sufiicient  to  constitute 
a  cause  of  action,  which  demurrer  his  honor.  Judge  T.  B.  Fra- 
€er  presiding,  sustained,  and  therefore  dismissed  the  complaint 
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with  costs.     The  appeal  involves  the  correctness  of  this  order^ 
to  wit,  Did  the  complaint  below  contain  a  cause  of  action  ? 

The  object  of  the  action  as  stated  above  was  to  vacate  the 
judgment  of  foreclosure,  the  sale  thereunder,  the  mortgage, 
and  to  obtain  a  decree  that  plaintiff  be  let  into  the  possession  of 
the  land.  Now,  to  entitle  the  complaint  to  stand  as  consti- 
tuting a  cause  of  action,  the  facts  alleged  should  be  sufficient 
to  accomplish  some  or  all  of  the  results  desired,  or  some  other 
result  redressing  the  wrong  complained  of,  and  at  the  same 
time  competent  to  be  heard  and  considered  on  the  trial  of  the 
cause.  Examining  the  complaint  under  this  principle,  no 
doubt  the  facts  alleged  were  amply  sufficient  to  vacate  the 
mortgage  originally,  because  there  is  a  distinct  charge  of  im- 
position, misrepresentation,  and  deceit,  whereby  the  plaintiff, 
not  being  able  to  read,  was  induced  to  execute  a  mortgage 
covering  his  land,  when  he  asserts  that  he  understood  it  to  be 
merely  a  lien  on  his  crop  to  be  made  on  the  land.  No  doubt, 
too,  had  these  facts  been  interposed  as  a  defense  to  the  fore- 
closure suit,  especially  with  the  addition  that  before  said  suit 
the  debt  intended  to  be  secured  by  the  mortgage  had  been 
actually  paid  by  the  sale  of  other  mortgage  property,  such  de- 
fense if  proved  would  have  defeated  the  foreclosure. 

But  this  proceeding  is  not  one  to  vacate  the  mortgage  as  an 
original  proceeding  against  it,  nor  were  the  facts  alleged  in  the 
complaint  set  up  as  a  defense  to  the  foreclosure  action,  when 
the  plaintiff  had  full  opportunity  to  set  it  up.  But  the  single 
question  here  is.  Admitting  the  allegations  and  their  force  and 
effect,  could  the  plaintiff  avail  himself  of  them  in  this  direct 
proceeding,  after  having  suffered  the  mortgage  to  be  adjudi- 
cated, the  amount  due  thereunder  to  he  ascertained,  the  land 
to  be  sold,  and  an  innocent  purchaser  to  enter  into  possession 
without  protest  or  complaint  made?  So  far  as  vacating  the 
sale,  and  the  question  of  dispossessing  A.  F.  Ruff,  defendant, 
is  involved,  we  think  the  principle  of  the  case  of  Le  Conte  v. 
Irwin  is  authority  against  it.  That  was  a  case  recently  de- 
cided by  this  court,  and  the  principle  applied  there  we  think 
applies  here,  and  we  need  not  consume  time  in  discussing  or 
attempting  to  sustain  that  principle.  It  is  authority  for  us, 
and  is  conclusive  upon  so  much  of  the  appeal:  Le  Conte  v.  /r- 
win,  19  S.  C.  554. 

But  the  whole  appeal  is  resisted  on  the  ground  that  all  the 
matters  relied  on  by  appellant  are  either  rea  adjudicata  in  the 
foreclosure  suit,  or  might  have  been  bo  far  as  to  preclude  th© 
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plaintiff  from  ever  afterwards  raising  them  against  the  mort- 
gage or  its  foreclosure,  and  in  that  view,  that  his  honor  was 
right  in  dismissing  the  complaint,  on  the  ground  that  plaintiff 
had  no  cause  of  action  against  any  of  the  parties  defendants. 
The  doctrine  of  res  adjudicata  is  a  very  fruitful  subject,  much 
has  been  written  on  it  by  text-writers,  and  many  decisions 
thereon  can  be  found,  not  only  in  our  courts,  but  in  the  courts 
of  other  states,  and  we  might  say  much  upon  it  here.  But 
what  is  needed,  as  we  conceive,  in  a  judgment  of  a  court  of 
final  resort,  especially  one  governed  by  precedents  like  ours,  is 
not  elaborate  essays,  however  tempting,  but  clear  and  distinct 
determination  of  the  exact  questions  involved,  with  the  au- 
thorities relied  on  noticed  and  briefly  explained  when  neces- 
sary. 

Now,  in  the  matters  before  us,  we  have  two  cases  in  our  re- 
ports recently  decided  by  this  court,  which  we  think,  when 
considered  and  applied  here,  will  conclude  this  appeal  against 
the  appellant  on  the  questions  involved,  to  wit,  the  cases  of 
Hart  V.  Bates,  17  S.  C.  35,  and  Fraser  and  Dill  v.  Charleston, 
19  Id.  399.  In  the  first  of  these  cases  one  Bates  brought  ac- 
tion to  recover  possession  of  a  tract  of  land  from  one  Hart. 
Hart  resisted  on  the  ground  that  he  held  under  a  conveyance 
from  the  same  party  under  whom  Bates  claimed,  which  was 
superior  to  that  of  Bates  and  which  covered  the  land.  There 
was  no  dispute  about  the  execution  of  the  deeds,  and  the  only 
question  raised  at  the  trial  was  one  of  location.  This  was  de- 
cided against  Hart,  and  Bates  recovered  the  land.  Hart,  at 
the  time  of  the  ejectment  trial  above,  held  a  judgment^ against 
the  grantor  of  Bates  in  favor  of  which  the  bona  fides  of  the 
conveyance  to  Bates  might  have  been  attacked,  but,  relying 
upon  the  location  of  his  own  deed,  this  question  was  not  raised 
in  the  ejectment  trial.  After  that  trial,  and  after  he  had  lost 
the  land,  he  assigned  this  judgment  to  his  wife,  who  brought 
the  action  (17  S.  C,  supra),  to  set  aside  Bates's  deed,  so  that 
the  land  should  become  liable  for  the  judgment  debt  of  his 
grantor  held  by  her.  This  was  resisted  on  the  ground  in  part 
of  res  adjudicata  in  the  former  case  of  Bates  v.  Hart. 

The  principle  which  the  court  applied  to  the  case  was  this: 
"That  a  judgment  is  not  technically  conclusive  of  any  mat- 
ter, if  the  matter  is  not  such  that  it  had  of  necessity  to  be  de- 
termined before  the  judgment  could  have  been  given";  and  in 
fact  was  not  raised, — citing  6  Wait's  Actions  and  Defenses, 
785;  Hunter  v.  Davis,  19  Ga.  413;  Aurora  City  v.  West,  7  Wall. 
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106;  Steam  Packet  v.  Sickles,  24  How.  333;  5  AVall.  580;  2  Id. 
85.  And  especially  "is  it  not  conclusive  of  a  matter  of  fraud 
when  the  question  of  fraud  was  not  raised,  and  the  facts  con- 
stituting the  fraud  were  not  knoAvn  to  the  party  injuriously 
affected."  Applying  these  principles  to  the  facts  of  the  case, 
the  court  held  that  Mrs.  Hart  was  not  precluded  from  assail- 
ing the  deed  of  Bates  on  the  ground  of  fraud,  inasmuch  as 
that  question  was  not  raised,  nor  necessarily  involved  in  the 
previous  ejectment  suit,  her  husband  relying  in  that  suit  upon 
his  deed,  which  he  thought  covered  the  land  in  dispute,  and 
which,  if  it  had  been  true,  would  have  entitled  him  to  the 
land,  as  his  deed  was  superior  to  the  deed  of  Bates,  both 
claiming  from  a  common  source;  and  besides,  the  facts  con- 
stituting the  fraud  were  not  known  at  the  trial  of  the  eject- 
ment suit. 

The  case  oi  Fraser  and  Dill  v.  Charleston,  supra,  was  an  ac- 
tion to  vacate  a  judgment  against  an  executor,  obtained  on  an 
indorsement  of  a  note,  said  indorsement  being  as  alleged  a  for- 
gery by  the  executor.  The  court  said:  "It  is  elementary  that 
the  judgment  of  a  competent  court  having  jurisdiction  of  the 
subject-matter  is  absolutely  conclusive  against  all  parties,  and 
the  matters  decided  by  it  are  res  adjudicata,  and  may  not  be 

stirred  again It  does  not  appear  clearly  that  proof  was 

offered,  and  the  point  in  question  actually  decided  by  the  court, 
but  that  was  not  indispensable,  provided  the  precise  matter 
was  involved  in  the  issue,  so  that  it  had  of  necessity  to  be  de- 
cided before  the  judgment  could  have  been  given,"  —  citing 
Hart  y.^Bates,  supra. 

The  question  in  the  case  was  the  genuineness  of  the  indorse- 
ment, and  this  court  said:  "It  seems  to  us  that  the  identical 
matter  now  charged  [to  wit,  that  the  indorsement  was  a  for- 
gery] was  necessar£y  involved  in  the  action  at  law  on  the  in- 
dorsement; if  the  proof  of  thehandwriting  was  not  required, 
it  should  have  been  required,  and  failing  to  require  it,  the  re- 
sult must  be  the  same  as  if  it  had  been  formally  made.  It 
may  be,"  however,  said  the  court  further,  "that  the  precise 
matter  of  the  genuineness  would  not  have  been  necessarily 
adjudged,  if  at  the  time  the  judgment  was  rendered  the  in- 
dorsement covered  a  hidden  fraud  which  was  unknown  to  the 
defendant,  as  well  as  plaintiff,  on  the  principles  announced 
in  the  case  of  Hart  v.  Bates,'^  to  wit:  "That  it  is  not  neces- 
sary for  a  party  in  ignorance  to  assail  every  paper  proved  as 
fraudulent  in  order  to  escape  the  pena^^y  of  being  precluded 
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from  doing  so  at  a  future  time  in  case  he  should  discover  evi- 
•dence  that  would  justify  such  charge."  But  said  the  court: 
"We  cannot  see  how  the  executor  Whaley  can  claim  the 
benefit  of  this  principle.  He  must  have  known  all  about  the 
indorsement,  as  it  was  in  his  handwriting.  He  was  certainly 
bound  by  the  judgment,  and  if  now  living,  he  could  not  im- 
peach it,"  —  quoting  from  Freeman  on  Judgments,  as  follows: 
"An  adjudication  is  final  and  conclusive,  not  only  as  to  the 
matter  actually  determined,  but  as  to  any  matter  which  the 
parties  might  have  litigated,  and  had  decided  as  incident  to 
or  essentially  connected  with  the  subject-matter  of  the  litiga- 
tion, and  every  matter  coming  within  the  legitimate  province 
of  the  original  action,  both  of  claim  and  defense." 

These  two  cases,  considered  together,  decide  briefly  that  a 
matter  not  necessarily  involved,  and  not  raised  in  a  previous 
case,  is  not  res  adjudicata,  but  if  necessarily  involved  and 
raised,  or  not,  it  is  concluded,  and  especially  so  if  the  party 
denying  the  adjudication  knew  of  the  matter,  and  could  havo 
interposed  it  at  the  previous  trial,  either  in  support  of  a  claim 
or  as  a  defense. 

Now,  in  the  case  at  bar,  the  plaintiff  here  was  sued  by  the 
defendants,  Doty  &  Co.,  to  foreclose  the  mortgage  in  question. 
That  suit  necessarily  involved  the  validity  of  the  mortgage 
and  the  existence  of  the  debt  claimed.  It  was  defended  by 
the  plaintiff,  or  at  least  he  was  regularly  notified  by  summons, 
and  he  employed  counsel.  He  must  have  known  the  facts  in 
connection  with  the  mortgage  which  he  alleges  now,  or  could 
have  known  them  by  having  the  mortgage  examined  by  his 
counsel.  He  knew  whether  or  not  the  debt  was  paid.  These 
must  have  been  the  very  points  in  issue,  the  validity  of  the 
mortgage  and  the  existence  of  the  debt,  and  these  were  tho 
points  adjudicated,  as  without  such  adjudication  no  judgment 
could  have  been  pronounced.  That  the  attorney  failed  to  do 
his  duty,  and  neglected  the  defense,  cannot  avail  the  plaintiff. 
It  is  true  that  the  plaintiff  states  in  the  complaint  that  he  did 
not  know  the  facts  at  the  time  of  the  judgment.  This,  how- 
ever, cannot  apply  to  the  alleged  fraud  in  the  mortgage,  or  to 
the  existence  of  the  debt,  because  he  must  have  known  when 
he  executed  the  mortgage  what  kind  of  mortgage  he  under- 
stood he  was  giving,  and  what  the  debt  was;  and  when  he 
was  sued,  he  must  have  known  what  kind  of  mortgage  he  was 
€ued  on,  and  also  whether  he  paid  the  debt,  or  he  could  have 
and  should  have  known  both  of  these  facts.     We  must  sup- 
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pose,  therefore,  that  the  want  of  knowledge  which  he  alleges 
was  in  reference  to  the  neglect  of  his  attorney  in  properly  de- 
fending the  action,  and  which,  if  true,  is  no  foundation  for  the 
relief  which  he  seeks. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

Res  Judicata.  —  After  Foreclosttbe  of  a  mortgage  the  defendant  is  pre> 
eluded  from  showing  its  prior  payment:  Bigg  v.  Cook,  46  Am.  Dec.  462. 
Foreclosure  as  res  Jitdicata:  See  Freeman  on  Judgments,  3d  ed.,  sec.  303. 


Williams  v.  Cudd. 

[26  SocTH  Carolina,  213.  J 

f ONVETANCE  BY  MARRIED  WoMAN.  —  WTien,  at  the  time  of  the  execution 
of  a  deed,  the  disability  of  a  married  woman  is  general,  and  she  cannot 
bind  herself  unless  expressly  authorized  by  statute,  the  statute  must  bo 
strictly  followed;  and  if,  in  seeking  to  relinquish  her  inheritance  in 
lands,  she  omits  from  the  deed  the  word  "inheritance"  from  the  phrase 
"her  estate,  interest,  and  inheritance,"  the  deed  is  fatally  defective,  and 
will  not  convey  her  interest  in  the  lands. 

Powers.  —  Equity  will  not  Aid  the  Defective  Execution  of  a  statutory 
power  given  to  married  women. 

Bomar  and  Simpson,  for  the  appellant. 

/.  S.  R.  Thomson,  for  the  respondent. 

McGowAN,  J.  Mrs.  Eliza  T.  Bishop,  while  the  wife  of  H.  J. 
Bishop,  was  seised  of  a  small  tract  of  land  containing  190 
acres,  and  husband  and  wife  agreed  to  sell  the  land  to  one 
Alexander  Wingo;  and  on  August  20,  1860,  they  joined  in  the 
execution  of  conveyance  to  him  for  full  and  valuable  consid- 
eration. More  than  seven  days  after,  viz.,  on  September  7, 
1860,  Mrs.  Bishop  signed  an  instrument  purporting  to  be  the 
relinquishment  of  her  inheritance,  which  was  attached  to  the 
deed,  and  was  as  follows:  — 
"  State  of  South  Carolina,  ) 
Spartanburg  District.         ) 

"  I,  John  W.  Carlisle,  notary  public  and  ex-officio  magistrate,. 
do  hereby  certify  unto  all  whom  it  may  concern,  that  Eliza  T. 
Bishop,  the  wife  of  the  within-namcd  H.  J.  Bishop,  did  this  day 
appear  before  me,  and  upon  being  privately  and  separately 
examined  by  me,  did  declare  that  she  did,  at  least  seven  daya 
before  this  examination,  actually  join  her  husband  in  execut- 
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ing  such  release,  and  did  then,  and  still  freely  and  voluntarily 
and  without  any  manner  of  compulsion,  dread,  or  fear  of  anj 
person  or  persons  whomsoever,  renounce,  release,  and  forever 
relinquish  unto  the  within-named  Alexander  Wingo,  his  heirs 
and  assigns,  all  her  interest  and  estate  of,  in,  or  to  all  and 
singular  the  premises  within-mentioned  and  released.  And 
further,  said  Eliza  T.  Bishop  did  declare  that  the  within  dee  1 
or  conveyance  was  positively  and  bona  fide  ex  xuted  at  least 
seven  days  before  her  present  examination.  ^^^ 

"Eliza  T.   x   Bishop. 

mark. 

"  Given  under  my  hand  and  seal  this  seventeenth  day  of 
September,  A.  D.  1860.  John  W.  Carlisle,     [l.  s.] 

"Notary  Public  and  Ex-officio  Magistrate." 

The  purchaser  Wingo  went  into  possession,  but  afterwards,, 
dying  intestate,  the  land  was  sold  for  partition;  and  at  that 
sale  the  defendant,  Cudd,  became  the  purchaser,  and  is  now 
in  possession  of  it.  In  the  mean  time  (1884),  Mrs.  Bishop 
died,  and  this  action  was  brought  by  her  heirs  (except  her 
husband,  who  survived  her)  to  recover  from  the  defendant 
two  thirds  of  the  land,  and  for  partition  among  themselves,, 
upon  the  ground,  as  they  allege,  that  the  paper  executed  by 
Mrs.  Bishop  on  the  deed  to  Wingo,  purporting  to  be  the  re- 
linquishment of  her  inheritance,  was  not  such  a  relinquish- 
ment as  the  law  required,  and  being  absolutely  void,  did  not 
convey  her  estate  in  the  land,  which,  at  her  death,  descended 
to  her  distributees,  —  one  third  to  her  surviving  husband,  and 
the  other  two  thirds  to  her  other  heirs,  the  plaintiflfs.  The 
defendant,  among  other  things,  claimed  that  he  purchased  the 
land  for  full  value,  and  that  the  relinquishment,  having  been 
carefully  prepared  by  a  lawyer,  was  regular,  valid,  and  bind- 
ing; but  if  not,  he  prayed  the  court  to  reform  it  so  as  to  make 
it  conform  precisely  to  the  requirements  of  the  statute  and  the 
intention  of  the  parties. 

It  was  referred  to  J.  K.  Jennings,  Esq.,  as  referee,  who  took 
the  testimony,  and  reported  that  there  was  nothing  in  the  evi- 
dence to  show  that  there  was  any  defect  whatever  in  the  exe- 
cution and  delivery  of  the  deed;  and  that  the  relinquishment 
was  in  the  exact  form  laid  down  by  Thornton  on  Conveyan- 
cing, and  a  substantial  compliance  in  every  particular  with  the 
statute  of  1795,  with  the  exception  of  the  omission  of  the  word 
"inheritance."  He  luild,  under  our  decided  cases,  that  tlie 
omission  was  a  fatal  defect;   but  as  it  was  clearly  a  mistake- 
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caused  by  taking  the  form  from  a  law  book,  and  there  could 
be  no  doubt  as  to  the  intention  of  the  parties,  equity  could 
and  should  reform  the  instrument  so  as  to  conform  to  the 
terms  of  the  law.  Upon  exceptions  to  this  report,  the  cause 
was  heard  by  Judge  Hudson,  who  reversed  the  report  of  the 
referee,  ordered  the  writ  of  partition  to  issue,  and  recommitted 
the  case,  that  inquiry  might  be  made  as  to  the  rents  and  bet- 
terments, etc. 

The  defendant  appeals  to  the  court  on  the  grounds,  —  "  1. 
Because  the  circuit  judge  erred  in  not  holding  that  the  relin- 
quishment of  inheritance  by  Eliza  T.  Bishop,  in  1860,  was  a 
good  relinquishment,  and  that  the  act  had  been  sufiBciently 
complied  with;  2.  Because  the  circuit  judge  erred  in  not  hold- 
ing that  the  court  of  equity  should  consider  that  done  which 
was  intended  to  be  done,  and  that,  as  it  clearly  appeared  from 
the  evidence  that  Mrs.  Bishop  intended  to  relinquish  her  in- 
heritance, she  did  in  fact  and  in  law  relinquish  her  inheritance, 
and  her  heirs  have  no  interest  now  in  the  land;  3.  Because 
the  judge  erred  in  holding  that  the  court  of  equity  has  no 
power  to  so  correct  the  relinquishment  of  inheritance  as  to 
make  it  conform  to  the  clear  intention  of  the  parties  to  it; 

5.  Because  the  judge  erred  in  not  holding  that  the  plaintiffs, 
heirs  at  law  of  Eliza  T.  Bishop,  are  estopped  by  the  conduct 
of  their  mother  from  claiming  any  part  of  the  land  in  dispute; 

6.  Because  tlie  judge  erred  in  holding  that  defendant  was 
accountable  for  all  rents  and  profits  over  and  above  the  one 
third  actually  used  since  the  death  of  Mrs.  Bishop,"  etc. 

This  is  certainly  a  hard  case.  It  seems  that  the  paper 
claimed  to  be  a  good  relinquishment  of  inheritance  by  Mrs. 
Bishop  was  prepared  by  an  intelligent  gentleman,  a  lawyer  of 
good  standing  in  his  profession,  who,  in  writing  it,  followed  a 
form  found  in  a  law  book;  that  the  parties  were  not  negligent 
or  careless;  but  made  proper  efforts  to  have  a  legal  and  valid 
relinquishment  prepared  and  executed,  and  no  doa^ibt  thought 
they  had  accomplished  that  purpose.  But  the  only  question 
which  we  can  consider  is,  whether  the  relinquishment  was 
actually  made  in  conformity  to  the  act  upon  the  subject.  At 
the  time  this  transaction  took  place  (1860),  the  disability  of 
a  married  woman  was  general.  She  was  incapable  of  bind- 
ing herself  by  deed,  unless  expressly  authorized  so  to  do. 
The  power  by  which  a  married  woman  could  relinquish  her 
inheritance  in  lands  was  given  by  the  act  of  the  legislature, 
and,  having  no  such  right  outside  of  the  act,  it  could  only  be 
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done  by  the  authority  of  that  act,  and  in  the  manner  and  to 
the  extent  prescribed  by  that  act,  "The  right  of  inheritance 
of  a  married  woman  is  protected  with  jealous  vigilance  by  the 
law.  She  cannot  be  deprived  of  it  but  by  a  scrupulous  adher- 
ence to  the  statute  providing  the  mode  in  which  a  married 
woman  may  part  with  her  inheritance  in  lands":  Pitts  v. 
Wicker,  8  Hill,  199. 

It  cannot  be  necessary  now  to  go  into  the  question  whether 
in  this  state  the  relinquishment  of  the  inheritance  of  a  mar- 
ried woman  in  1860,  which  omitted  the  word  "  inheritance,'' 
was  a  full  compliance  with  the  act  of  1795;  for  the  authorities 
upon  that  precise  point  have  been  lately  reviewed  in  the  case 
of  Parker  v.  Wingo,  19  S.  C.  9,  where  it  was  held  expressly 
that  in  such  an  instrument  "the  word  'inheritance'  is  es- 
sential under  the  act." 

But  it  is  strongly  pressed  upon  us  that,  this  being  a  cafre 
for  partition,  the  extraordinary  jurisdiction  of  equity  may  be 
invoked  to  consider  that  done  which  was  intended  to  be  done, 
and  to  reform  the  instrument  by  adding  the  word  "  inheri- 
tance," so  as  to  conform  to  the  requirements  of  the  law.  We 
regret  to  say  that  we  know  of  no  authority  to  do  so,  either  in 
law  or  equity.  If  this  were  one  of  those  cases  in  which  the 
court  may  interpret  executory  contracts  so  as  to  effectuate  the 
intention,  there  might  be  much  force  in  some  of  the  views 
presented  in  behalf  of  the  appellant.  But  clearly  this  is  not 
one  of  the  cases  in  which  the  intention  of  the  parties  is  a  con- 
trolling consideration.  The  questioil  is  not  what  was  intended 
to  be  done,  but,  sharply,  what  was  actually  done. 

It  is  true,  according  to  the  authorities,  that  there  are  cases 
in  which  the  court  of  equity  will  aid  the  defective  execution  of 
a  power,  provided  the  parties  really  intended  to  execute  it, 
and  only  failed  in  a  matter  of  form,  and  provided  also  that  the 
power  was  created  by  a  will,  family  settlement,  or  other  simi- 
lar instrument.  But,  as  we  understand  it,  the  court  of  equity 
will  not  undertake  to  do  so  in  respect  to  powers  created  by 
statute.  "  The  doctrine  is  confined  to  powers  created  by  the 
voluntary  act  of  persons  in  wills,  deeds,  and  settlements;  it 
does  not  extend  to  those  created  and  regulated  by  statute. 
The  defective  execution  of  statutory  powers  in  the  failure  to 
comply  with  the  prescribed  requisites  cannot  be  aided  i:i 
equity":  2  Pomeroy's  Eq.  Jur.,  sec.  287,  and  numerous  author- 
ities in  note.  "And  indeed,  it  may  be  stated  as  generally, 
although  not  universally,  true,  that  the  remedial  power  of  courts 
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of  equity  does  not  extend  to  the  supplying  of  any  circumstance 
for  the  want  of  which  the  legislature  has  declared  the  instru- 
ment void;  for  otherwise  equity  would,  in  effect,  defeat  the 
very  policy  of  the  legislative  enactments  ":  2  Story's  Eq.  Jur., 
sec.  177,  and  note. 

This  is  specially  true  in  regard  to  statutory  powers  given  to 
married  women,  who,  outside  of  the  enabling  act,  are  entirely 
without  capacity.  '^As  it  is  incompetent  to  show  by  parol  that 
all  the  requirements  of  the  law  were  complied  with  by  the 
oflficer  taking  the  acknowledgment,  it  follows  that  a  court  of 
equity  has  no  power  to  act  upon  such  evidence,  or  to  correct  or 
amend  a  defective  certificate.  The  sufficiency  of  the  acknowl- 
edgment is  to  be  determined  solely  by  what  appears  upon  the 
certificate:  2  Scribner  on  Dower,  344,  345;  Stewart  on  Hus- 
band and  Wife,  sees.  376,  404,  and  notes;  Knowles  v.  McCamly, 
10  Paige,  342.  In  this  latter  case  it  was  held  that  "  when  the 
legal  estate  is  in  a  feme  covert,  her  deed  or  contract  conveying 
or  agreeing  to  convey  such  estate,  if  not  acknowledged  by  her 
according  to  the  statute,  is  void  in  equity  as  well  as  at  law,"  etc. 

The  sixth  exception  complains  that  it  was  error  to  decree 
rents  and  profits  for  the  year  1884,  as  Mrs.  Bishop  died  in 
August  of  that  year.  It  does  not  appear  that  the  point  was 
argued  before  the  circuit  judge,  and  it  had  better  go  back  to 
the  referee,  to  be  considered  along  with  the  other  matters  re- 
ferred. In  all  other  respects,  the  judgment  of  this  court  is, 
that  the  judgment  of  the  circuit  court  be  affirmed. 


Mabried  Woman's  Cokveyanck  must  be  executed  in  the  precise  form 
preacribed  by  statute:  Dankel  v.  Hunter,  100  Am.  Dec.  651,  and  note  653; 
Orapengetlier  v.  Fejervary,  74  Id.  336;  Scott  v.  Battle,  39  Am.  Rep.  694,  and 
foot-note.     To  the  same  efifect  is  Cam  v.  Haialey,  22  Fla.  317. 

EQurry  has  No  Power  to  Reform  or  correct  a  mistake  in  a  married 
woman's  deed:  Grapenjether  v.  Fejervary,  74  Am.  Dec.  336;  MouUon  v.  Uw-df 
71  Id.  257,  and  note  259. 
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Crenshaw  v.  JuiiiAN. 

[26  South  Caeolina,  283.  | 

Judgment  and  Execution,  Attack  on.  —  Execution  defendant  may  dispute 
the  validity  of  the  judgment  and  execution  under  which  sale  and  con- 
veyance of  his  land  was  made,  and  thus  destroy  the  purchaser's  title, 
though  he  caimot  defend  by  showing  an  outstanding  paramount  title  in 
a  third  person. 

Judgment,  Revival  or  —  Res  Judicata. — Though  married  woman's 
judgment  by  confession  may  be  void  for  want  of  power  to  confess  judg- 
ment, still,  if  after  such  power  is  given  her  the  judgment  is  revived 
against  her,  it?  validity  is  established,  and  it  becomes  effective  for  all 
purposes. 

Doctrine  of  Estoppel  Applies  to  Makkied  Women  as  to  all  acts  performed 
by  them  since  the  adoption  of  the  South  Carolina  constitution  of  1868. 

Execution  Defendant  cannot  Deny  Purchaser's  Title  by  interposing 
the  defense  that  the  legal  title  is  in  a  trustee,  and  that  defendant  has  no 
leviable  interest  in  the  land. 

James  P.  Carey,  for  the  appellant. 

M.  F.  Ansel,  for  the  respondent. 

McIvER,  J.  This  was  an  action  to  recover  possession  of  a 
tract  of  land  bought  by  plaintiff  at  sheriff's  sale  under  an 
execution  against  the  defendants.  The  facts,  as  found  b}'  the 
referee,  to  whom  it  was  referred  "  to  take  and  report  the  testi- 
mony," together  with  his  "  conclusions  of  fact  thereon,"  are 
substantially  as  follows:  On  August  29, 1860,  Jeremiah  Looper, 
Sen.,  executed  a  deed  to  his  son,  Jeremiah  Looper,  Jr.,  transfer- 
ring a  elavo  and  a  certain  sum  of  money  to  the  said  Jeremiah 
Looper,  Jr.,  in  trust  "  for  the  sole  and  separate  use,  behoof,  and 
benefit  of  my  daughter,  the  said  Sarah  Julian,  during  her 
natural  life,  and  at  her  death  to  the  sole  and  separate  use, 
behoof,  and  benefit  of  the  heirs  of  her  body  per  stirpes,''^  em- 
powering the  trustee  "  to  pay  any  debts  heretofore  contracted, 
invest  any  funds  Wi  ich  he  may  have  in  hand,  sell  any  prop- 
erty, and  reinvest  the  proceeds  in  other  property  so  intrusted 
to  his  charge,  in  any  way  or  manner  which  his  wisdom  may 
dictate,  for  the  benefit  and  good  of  the  said  Sarah  Julian  or 
her  family;  provided,  she  consents  to  the  said  payments,  sales, 
investments,  or  outlay."  With  a  portion  of  the  trust  fund  the 
trustee  bought  the  land  in  dispute  from  one  Thomas  Looper, 
and  put  the  defendants  in  possession  very  soon  after  the  exe- 
cution of  the  trust  deed,  where  they  have  ever  since  remained, 
"  receiving  and  using  the  rents  and  profits  tUereof,  and  hold- 
ing out  to  the   world  that  the  laud   belonged    to    them." 
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Thomas  Looper,  however,  never  made  any  deed  for  the  land^ 
either  to  the  trustee  or  any  one  else. 

Some  six  or  seven  years  after  the  defendants  went  into  pos- 
session of  the  land,  to  wit,  on  May  13,  1867,  they  confessed 
judgment  to  the  plaintiff,  though  the  defendant  Sarah  was 
then,  and  still  is,  a  married  woman,  and  execution  thereon 
was  duly  lodged  in  the  sheriff's  office  on  May  17,  1867.  On 
March  6,  1876,  an  order  was  obtained,  by  default,  after  sum- 
mons duly  served  on  both  of  the  defendants,  to  renew  said 
execution;  and  on  June  8,  1883,  a  like  order  for  renewal  was 
obtained  after  like  service  of  summons  on  defendants,  and 
nnder  the  last  execution  the  land  in  question  was  duly  adver- 
tised and  sold  by  the  sheriff,  who  conveyed  the  same  to  the 
plaintiff  before  the  commencement  of  this  action.  The  referee 
ftlso  found  that  the  defendants  had  never  paid  the  taxes  on 
the  land,  and  that  the  trustee  "  has  represented  the  defend- 
ant, Sarah  Julian,  in  several  legal  transactions,  and  looked 
after  and  taken  care  of  her  property  for  her."  It  further  ap- 
peared from  the  testimony  of  the  plaintiff  that  he  had  notice 
of  the  trust  deed  before  the  confession  of  judgment  was  taken, 
and  that  it  was  for  that  reason  he  had  Mrs.  Julian  to  sign  the 
judgment. 

The  circuit  judge,  having  heard  the  case  "  upon  the  plead- 
ings, proofs,  and  report  of  the  special  referee,"  held  first  that 
the  judgment  was  originally  void  as  to  the  defendant  Sarah  by 
reason  of  her  coverture,  and  that  he  doubted  whether  the  re- 
newals of  the  judgment  would  bind  her,  as  she  is  still  a  mar- 
ried woman.  But  conceding  that  she  is  thereby  estopped  from 
disputing  the  validity  of  the  judgment,  he  held  that  she  had 
no  leviable  interest  in  the  land,  that  the  legal  title  was  in  the 
trustee,  and  the  possession  held  by  her  is  the  possession  of 
the  trustee.  He  therefore  rendered  judgment  dismissing  the 
complaint.  From  this  judgment  plaintiff  appeals  on  the 
several  grounds  set  out  in  the  record,  which  need  not  be  re- 
peated here,  as  we  think  it  will  be  sufficient  to  consider  only 
the  material  questions  arising  on  the  record. 

The  first  point  is,  that  "  the  defendants  are  estopped  to  dis- 
pute plaintiff's  title  to  the  land  in  question."  To  the  propo- 
sition stated  in  so  broad  a  form  we  cannot  yield  our  full  assent. 
For  while  the  cases  cited  by  appellant's  counsel  {McEllwee  v. 
Benson,  2  Rich.  26,  Sumner  v.  Palmer,  10  Id.  38,  and  Stuckey 
V.  Crosswell,  12  Id.  273)  do  establish  the  doctrine  that  in  an 
action  by  the  purchaser  at  sheriff's  sale  to  recover  possessioa 
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from  the  defendant  in  execution,  the  defendant  cannot  defend 
himself  by  showing  an  outstanding  paramount  title  in  a  third 
person,  they  do  not  go  to  the  extent  of  forbidding  a  defendant 
from  disputing  such  title  upon  any  ground.  The  reason  of 
the  rule  established  by  these  cases  is,  that  the  sheriff,  in 
making  a  sale  of  all  the  defendant's  right,  title,  and  interest 
under  execution,  acts  as  the  agent  of  defendant.  The  defend- 
ant, in  fact,  makes  the  conveyance  through  the  agency  of  the 
sheriff,  and  hence  the  law  will  not  permit  him  to  say,  in  de- 
fense of  his  possession,  that  there  is  a  better  title  in  some  one 
else  than  that  which  he  has  conveyed  to  the  purchaser  at 
sheriff's  sale  through  his  agent,  the  sheriff. 

But  to  give  rise  to  the  operation  of  this  rule,  it  is  very  ob- 
vious that  the  plaintiff  must  first  show  a  valid  sale  and  con- 
veyance by  the  sheriff  to  him.  And  as  a  valid  judgment  and 
execution  is  essentially  necessary  to  invest  the  sheriff  with 
legal  authority  to  make  the  sale  and  conveyance,  it  is  always 
permissible  for  a  defendant  in  such  an  action  to  show,  if  he 
can,  that  the  judgment  or  execution  under  which  the  sheriff 
undertook  to  make  the  sale  was  so  fatally  defective  as  to  be 
insufficient  to  invest  the  sheriflf  with  power  to  do  so.  For 
until  it  is  made  to  appear  that  there  has  been  a  legal  and 
valid  sale  and  conveyance  of  the  right,  title,  and  interest 
of  the  defendant,  it  will  not  appear  that  such  right,  title, 
and  interest  has  passed  to  the  plaintiff,  and  therefore  there 
will  be  no  room  for  the  operation  of  the  estoppel  whereby  the 
defendant  is  prohibited  from  disputing  his  own  title  by  under- 
taking to  show  that  there  is  a  better  title  in  some  one  else.  It 
seems  to  us,  therefore,  that  the  question  of  the  validity  of  the 
judgment  under  which  the  sheriff  undertook  to  make  the  sale 
is  not  only  an  essential  but  a  vital  question  in  the  case  as  it 
is  now  presented. 

It  is  true  that  the  circuit  judge  conceded  the  validity  of  the 
judgment,  though  entertaining  grave  doubts  on  the  point,  and 
that  there  is  no  exception  to  that  part  of  his  decree.  But 
under  the  well-settled  and  wholesome  rule  of  this  court,  the 
decree  of  a  circuit  judge  may  be  affirmed,  even  though  the 
ground  upon  which  he  rests  his  conclusion  cannot  be  sus- 
tained, provided  there  is  any  other  ground  sufficient  for  the 
purpose.  And  as  it  is  quite  clear  that  the  invalidity  of  the 
judgment  would  furnish  a  sufficient  ground  for  the  affirmance 
of  the  decree,  we  think  it  necessary  to  consider  the  question, 
especially  as  we  do  not  feel   satisfied   that  the  conclusion 
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reached  by  Judge  Hudson  can  be  eafely  rested  upon  the  ground 
upon  which  he  placed  it. 

We  agree  with  the  circuit  judge  that  the  jugment  was  origi- 
nally void  as  to  Sarah  Julian,  if  that  question  were  now  open 
to  our  consideration.  It  was  taken  prior  to  the  adoption  of 
the  constitution,  when  Mrs.  Julian  labored  under  all  the  dis- 
abilities incident  to  her  condition  as  a  married  woman,  at 
common  law,  and  she  certainly  had  no  power  then  to  bind 
herself  or  her  estate  by  a  confession  of  judgment.  But  grant- 
ing all  this,  the  material  inquiry  still  remains,  whether  the 
question  of  the  validity  of  the  judgment  is  now  open  for  con- 
sideration. Has  it  not  already  been  adjudged? — is  it  not  now 
res  adjudicataf  It  seems  to  us  that  it  has  been  and  is  now 
beyond  our  reach.  When  a  question  has  once  been  deter- 
mined by  a  court  of  competent  jurisdiction  in  a  proper  pro- 
ceeding for  the  purpose,  with  the  proper  parties  before  it,  such 
question  cannot  afterwards  be  mooted  between  the  same  par- 
ties, however  erroneous  such  determination  may  have  been. 
This  doctrine  is  so  well  settled,  both  upon  reason  and  author- 
ity, that  it  is  wholly  unnecessary  to  cite  authority  to  sustain  it. 

The  practical  inquiry,  then,  is,  whether  this  question  has 
been  so  determined.  We  think  it  has.  When  these  defend- 
ants were  summoned  to  show  cause  why  the  judgment  should. 
not  be  revived  and  a  new  execution  issued,  that  was  the  proper 
time  to  raise  the  question  of  the  validity  of  the  judgment, 
and  though  not  in  fact  formally  raised,  must  necessarily  have 
been  then  adjudged;  for  until  it  was  determined  there  was  a 
valid  judgment,  of  course  there  could  properly  be  no  order 
that  the  plaintiff  should  have  execution  thereof.  But  it  is 
unnecessary  to  pursue  the  subject,  as  the  question  has  been 
conclusively  determined  in  several  recent  cases  in  this  state: 
Jackson  v.  Patrick,  10  S.  C.  197;  McNair  v.  Ingraham,  21  Id. 
70;  and  Freer  v.  Tupper,  21  Id.  75. 

It  will  be  observed  that  this  is  not  a  question  whether  some- 
thing that  was  absolutely  void  could  afterwards  be  validated. 
If  it  were,  then  the  argument  of  the  counsel  for  respondent 
would  have  much  force.  That,  however,  was  a  question  which 
could  and  should  have  been  made  in  response  to  the  summons 
to  show  cause  why  the  execution  should  not  be  renewed.  But 
the  inquiry  here  is,  whether  that  question  has  not  already 
been  adjudicated  between  these  same  parties,  and  is  not  now 
res  adjudicata;  and  as  we  have  said,  we  think  it  is,  and  there- 
fore cannot  now  be  reopened,  even  though  such  adjudication 
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may  have  been  wholly  erroneous:  Chalmers  v.  Turnipseed,  21 
S.  C.  126,  where  it  was  held  that  an  assignment  of  homestead, 
though  clearly  illegal  and  erroneous,  not  resisted  and  not  ap- 
pealed from  at  the  time,  could  not  afterwards  be  assailed  as 
a  nullity  by  any  of  the  parties  to  the  proceeding. 

It  may  be  urged,  as  has  been  intimated  by  the  circuit  judge, 
that  inasmuch  as  Mrs.  Julian  was  and  still  is  a  married 
-woman,  the  doctrine  of  estoppel  could  not  be  applied  to  her. 
However  that  may  have  been  prior  to  the  adoption  of  the 
present  constitution,  which  we  are  not  now  called  upon  to 
consider,  it  seems  to  us  that  since  the  constitution  of  1868, 
and  the  acts  passed  in  pursuance  thereof,  have  to  so  great  an 
extent  removed  the  disabilities  arising  from  coverture,  and  as 
the  law  stood  at  the  time  when  the  transactions  under  consid- 
■eration  took  place,  at  least  at  the  time  when  the  execution  was 
first  renewed,  when  the  question  could  and  ought  to  have  been 
made,  a  married  woman  was  invested  with  unlimited  power  to 
contract  and  be  contracted  with,  and  was  practically  made 
sui  juris,  there  can  be  no  doubt  that  the  doctrine  of  estoppel 
would  apply  to  her,  notwithstanding  her  coverture. 

If,  then,  the  judgment  under  which  the  land  was  sold  was 
a  valid  judgment,  or  bound  to  be  so  regarded  in  this  proceed- 
ing, and  the  sale  and  conveyance  thereunder  to  the  plaintiff 
were  regular  and  legal,  as  to  which  there  does  not  seem  to  be 
any  question,  the  only  remaining  inquiry  is,  whether  the  de- 
fendants could,  in  this  proceeding,  interpose  the  defense  that 
the  legal  title  was  in  the  trustee,  and  that  they  had  no  levi- 
able interest  in  the  land.'  The  cases  cited  in  the  first  branch 
of  this  opinion  show  that  they  could  not;  for  here  was  an 
action  by  a  purchaser  at  sheriff's  sale  against  the  defendants 
in  execution  to  recover  possession  of  the  land,  and  those  cases 
hold  that  in  such  a  case  it  is  not  competent  for  the  defendants  to 
defend  themselves  by  showing  an  outstanding  paramount  title 
in  some  third  person,  or  by  disputing  their  own  title,  which 
has  been  transferred  by  them,  through  their  agent,  the  sheriff, 
to  the  plaintiff. 

The  case  of  McEllwee  v.  Benson,  supra,  was  not  unlike  the 
present  case.  There  the  defendant  offered  in  evidence  a  deed 
by  which  the  land  had  been  conveyed  to  a  trustee  for  the  use 
of  the  defendant's  wife  for  life,  and  the  jury  were  charged  that 
the  plaintiff  was,  notv/ithstanding,  entitled  to  recover,  the 
sheriff's  deed  operating  as  an  estoppel,  which  precluded  the 
defendant  from  showing  title  in  another.     But  the  jury,  not- 
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withstanding  this  instruction,  gave  a  verdict  for  defendant. 
Tn  delivering  the  opinion  of  the  court,  O'Neall,  J.,  said:  "It 
may  be,  and  I  think  it  very  possible,  that  if  the  trustee  of  the 
wife  be  made  a  party  to  the  record,  as  is  directed  in  Crosby  v. 
Floyd,  2  Bail.  116,  he  may  defeat  this  recovery;  and  a  feeling 
of  that  kind  has  made  me  struggle  to  sustain  the  verdict. 
But  it  is  too  clear  to  be  questioned  that  this  defendant  cannot 
set  up  a  paramount  title  in  another  to  defeat  the  purchaser  of 
his  own  title."  The  same  doctrine  was  applied  in  Stuckey  v. 
Crosswell,  supra,  where  the  defendant  undertook  to  set  up  as  a 
defense  a  deed  made  to  him  as  trustee  for  his  two  sons;  and 
the  same  principle  was  acted  upon  in  Sumner  v.  Palmer,  supra. 

We  think,  therefore,  that  the  circuit  judge  erred  in  holding 
that  the  defendants  could  defend  themselves  by  showing  that 
the  legal  title  was  in  the  trustee,  or  that  the  defendant  Sarah 
had  -no  leviable  interest.  The  question  whether  the  legal  title 
was  in  tke  trustee  is  not  properly  before  the  court,  for  th& 
want  of  a  proper  party  to  raise  it,  and  hence  we  do  not  propose 
to  indicate  any  opinion  as  to  that  question;  and  the  defend- 
ants have  no  more  right  to  question  the  plaintiff's  title  through 
the  sheriff's  deed  than  if  they  had  themselves  directly  made 
the  conveyance.  The  case  must  therefore  go  back  for  a  new 
trial,  with  leave  to  the  defendants,  if  they  so  desire,  to  make 
the  trustee  a  party  to  the  record,  as  is  indicated  in  Crosby  v. 
Floyd,  supra,  so  that  he  may  have  the  opportunity  of  estab- 
lishing liis  alleged  paramount  title  for  the  benefit  of  his  cestui 
que  trust. 

The  judgment  of  this  court  is,  that' the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial,  with  leave  to  amend  as  indicated  in  this 
opinion. 


Execution  Defendant  cannot  Defeat  Purchaser  by  setting  up  title 
in  a  third  person:  McDonald  v.  Badger,  83  Am.  Dec.  123.  As  to  defenses 
available  to  an  execution  defendant,  see  note  to  Simmons  v.  Brown,  84  Id. 
670;  Mastin  v.  Gray,  27  Am.  Rep.  149;  Smith  v.  Fore,  51  Am.  Dec.  376; 
Lowi-yv.  Erwin,  39  Id.  556;  Blanchard  v.  Blanchard,  38  Id.  710. 

Estoppel  A3  against  Married  Woman:  Keen  v.  Coleman,  80  Am.  Dec. 
524,  note  525;  McHem-y  v.  Day,  81  Id.  438;  Damm  v.  Cudney,  87  Id.  755, 
and  note;  J  lodges  v.  Powell,  60  Am.  Rep.  401,  and  foot-note. 

RiauT  OF  Defendant  in  Execution  to  Contest  the  Purchaser's 
Title.  — The  principal  case  goes  farther  than  the  authorities  justify  in  hold- 
ing that  a  defendant  in  execution  cannot  resist  a  recovery  by  a  purchaser  at 
an  execution  sale  by  showing  that  the  estate  of  the  defendant  was  not  sub- 
ject to  execution.     It  is  generally  true  that  the  purchaser  at  such  a  sale  so- 
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quires  whatever  estate  or  interest  the  defendant  has,  and  furthermore,  that 
the  defendant  will  not  be  permitted  to  show  that  he  had  no  estate.  "This 
rule  is  subject  to  some  apparent  exceptions,  which  may  all,  we  believe,  be  re- 
solved into  two  classes,  viz. :  1,  Sales  in  which  the  property  sold,  or  some  inter- 
est therein,  is  not  subject  to  execution;  and  2.  Sales  in  which  the  defendant 
has  some  interest  which  either  has  not  been  levied  upon  or  is  not  subject  to 
levy  and  sale  in  the  mode  employed.  In  the  first  class  may  be  included  all 
property  not  subject  to  execution  in  any  case,  or  if  so  subject  in  some  cases, 
exempt  in  the  particular  case  under  consideration.  Under  the  decisions  in 
some  of  the  states,  an  execution  sale  may  transfer  the  legal  title  held  by  a 
trustee,  but  it  never  transfers  the  interest  of  the  beneficiary;  and  the  better 
opinion  is,  that  unless  the  trustee  has  a  beneficial  interest  in  the  subject  of 
the  trust,  his  estate  is  not  subject  to  execution,  and  therefore  a  levy  and  sale, 
under  a  writ  against  him,  transfers  no  title  whatever  ":  Freeman  on  Execu- 
-tions,  sees.  173,  ISl,  335. 
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[26  Sooth  Caeolina,  497.] 

■CJo-TENANOY  —  OusTEB  —  Rents  AND  PROFITS.  —  Sole  possession  of  property 
incapable  of  actual  division,  or  separate  occupancy  by  one  co-tenant,  is 
an  ouster  as  to  the  other,  and  entitles  the  latter  thereafter  to  his  share 
of  the  rents  and  profits. 

-Co-tenant  in  Sole  Possession,  Liability  of  for  Rent.  —  As  between 
co-tenauts,  the  occupying  tenant  is  liable  for  rent  on  so  much  of  the  prop- 
erty as  produced  rent  when  he  took  possession.  If  he  makes  improve- 
ments, he  is  not  entitled,  as  against  his  co-tenant,  to  compensation  for 
them,  nor  is  he  liable  for  the  increased  rent  resulting  from  such  improve- 
ments. 

Co-tenant  in  Sole  Possession  of  Property  incapable  of  division  or  sepa- 
ration, and  who  makes  improvements,  is  liable  to  the  tenant  out  of 
possession  for  so  much  of  the  rents  as  the  latter's  undivided  interest  in 
the  property  may  have  contributed,  along  with  such  improvements,  to 
the  production  of  rent,  leaving  the  rents  due  exclusively  to  such  improve- 
ments to  the  tenant  who  made  them. 
Co-tenant  in  Sole  Possession  of  Property  incapable  of  division,  who 
insures  on  his  own  account  improvements  made  by  him,  and  after  their 
destruction  by  fire  uses  the  insurance  money  in  repairing  and  restoring 
them,  is  not  accountable  to  his  co-tenant  out  of  possession  for  any  part  of 
the  insurance  money  received  by  him. 

B.  J.  Whaley  and  Samuel  Lord,  for  the  appellants. 

Theo.  G.  Barker,  for  the  respondents. 

McGowAN,  J.  This  case  has  been  twice  before  in  this  court, 
and  in  order  to  make  the  precise  points  in  issue  as  clear  as 
possible,  we  will  make  a  very  brief  reference  to  its  history.  It 
seems  that  one  John  W.  Lewis,  Sen.,  and  others,  as  tenants  in 
common,  owned  the  property  in  the  city  of  Charleston  known 
as  the  Commercial  Wharves,  and  being  largely  indebted  to 
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Amelia  and  Anna  Maria  Annely,  on  January  5,  1859,  exe- 
cuted to  them  a  mortgage  of  "  all  the  undivided  one-fourth 
part  of  all  the  pieces  and  parcels  of  ground  and  land  covered 
by  water,  called  Commercial  Wharves,  situate,  lying,  and 
being  in  the  city  of  Charleston,  etc.,  together  with  all  th& 
houses,  buildings,  erections,  and  embankments  and  piers, "^ 
etc.;  that  in  1871  the  said  Lewis, the  mortgagor,  died,  leaving 
a  will,  of  which  the  late  Wilmot  G.  De  Saussure,  Esq.,  was  the 
sole  qualified  executor;  that  the  said  executor,  in  concert  with 
the  other  tenants  in  common,  effected  a  sale  of  the  property 
for  thirty-five  thousand  dollars  to  the  Commercial  Wharf  and 
Cotton  Press  Company,  who  were  let  into  the  possession,  and 
immediately  commenced  valuable  and  costly  improvements 
thereon.  It  appears,  however,  that  the  mortgagees  of  Lewis, 
being  "disappointed  in  the  sale,"  repudiated  it,  and  instituted 
these  proceedings  to  foreclose  their  mortgage  against  Wilmot 
G.  De  Saussure,  as  executor,  and  the  purchasers,  the  defend- 
ant corporation.  The  principal  question  then  made  was, 
whether  the  sale  bound  the  mortgagees,  or  were  they  entitled 
to  foreclose  on  the  property.  It  was  decided  by  this  court 
that  they  were  entitled  to  foreclose,  and  the  cause  was  re- 
manded for  further  proceedings:  See  12  S.  C.  500. 

Accordingly  the  case  went  back,  and  in  January,  1880,  it 
was  referred  to  master  W.  D.  Porter,  to  inquire  and  report, 
whether  there  were  parties  other  than  those  before  the  court 
entitled  to  participate  in  the  assets  of  the  estate  of  Anna  ?!. 
Annely,  and  also  "  whether  the  improvements  are  of  a  nature 
and  the  property  so  circumstanced  as  to  call  for  the  recogni- 
tion of  equitable  severalty  in  them  as  regards  the  undivided 
interests  derived  under  different  titles,"  etc.  The  master  ruled 
that  his  inquiry  was  limited  to  the  points  indicated,  and 
refused  to  go  into  all  the  questions  de  novo.  The  case  again 
came  up  on  exceptions,  and  the  circuit  judge,  Mackey,  con- 
firmed the  report,  and  ordered  the  one  undivided  fourth  (sixth) 
part  of  the  property  sold,  and  the  proceeds  applied  towards 
payment  of  the  mortgage  debt,  directing  also  the  master  "to 
incjuire  and  ascertain  the  rental  value  of  the  premises  so  di- 
rected to  be  sold  while  in  possession  of  defendant  corporation, 
and  to  that  end  he  be  authorized  to  require  the  production  of 
the  books  of  the  company." 

Upon  exceptions  to  this  decree,  the  case  came  again  to  this 
court,  and  a  second  judgment  was  pronounced,  November 
term,  1881,  which,  among  other  things,  declared  as  follows? 
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"There  cannot  be  a  doubt  that  when  the  Commercial  Wharf 
and  Cotton  Press  Company  took  possession  of  the  property  in 
question,  and  contracted  for  the  improvements,  they  were  acting 
under  the  honest  conviction,  based  upon  the  advice  of  eminent 
counsel,  that  they  had  acquired  the  legal  ownership  of  the 
property,  free  from  the  lien  of  the  mortgage,  and  hence,  under 
the  principle  above  announced  {Scaife  v.  Thomson,  15  S.  C. 
387),  the  company  is  entitled  to  an  allowance  for  the  improve- 
ments. And  as  it  has  been  ascertained  that  actual  partition 
is  not  practicable,  but  that  a  sale  of  the  undivided  sixth  part 
of  the  property  will  be  necessary,  the  company  must  be  held 
entitled  to  receive,  out  of  the  proceeds  of  sale,  not  the  propor- 
tionate part  of  the  cost  of  the  improvements  put  upon  the 
common  property,  but  the  amount  which  such  improvements 
shall,  upon  inquiry,  be  ascertained  to  have  enhanced  the 
value  of  such  one  undivided  sixth  part,  and  that  the  balance 

of  the  proceeds  of  sale  be  applied  to  tlie  mortgage  debt 

The  next  inquiry  is  as  to  the  rents  and  profits.  This,  too,  as 
it  seems  to  us,  is  settled  by  the  principles  announced  in  Scaife 
V.  Thomson,  supra;  and  in  taking  the  account  of  the  rents  and 
profits,  the  Commercial  Wharf  and  Cotton  Press  Company 
should  not  be  held  liable  for  such  rents  and  profits  as  may  be 
due  to  the  improvements  put  upon  the  property  by  said  com- 
pany": Seel7S.  C.  395. 

When  the  case  went  back  the  second  time,  it  was  referred, 
under  the  above  judgment,  to  master  Sass  to  inquire  into  and 
report  upon  the  matters  directed  therein.  He  took,  as  he  says, 
a  great  deal  of  testimony,  and  reported,  among  other  things, 
the  following:  — 

"  1.  I  find  that  the  value  of  the  property  known  as  Com- 
mercial Wharves,  on  January  4,  1875,  as  fixed  by  the  sale 
made  on  that  day,  was  $35,000,  one  sixth  of  which  amount  is 
$5,833.33.  Under  the  orders  in  the  case,  I  sold  on  March  15, 
1883,  one  undivided  sixth  part  of  said  property  for  the  sum 
of  $8,000  cash,  being  at  the  rate  of  $48,000  for  the  whole 
property,  the  Commercial  Wharf  and  Cotton  Press  Company 
being  the  purchaser.  The  value  of  the  property,  therefore, 
liad  become  enhanced  between  the  period  of  the  sale  in  1875 
and  that  of  the  sale  in  1883  to  the  amount  of  $13,000,  and 
that  of  the  undivided  sixth  part  to  the  amount  of  $2,166.67. 
I  find  from  the  testimony  that  this  enhanced  value  was  due 
wholly  to  the  improvements  placed  upon  the  property  by  the 
.company. 
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"  2.  I  find  from  all  the  testimony  that  the  rents  and  profits 
of  the  property  since  it  has  been  in  the  possession  of  the  com- 
pany has  been  entirely  due  to,  and  depended  altogether  upon, 
and  proceeded  wholly  from,  the  improvements  made  by  the 
company;  that  without  such  improvements  it  would  have 
produced  no  income  at  all,  but  would  have  deteriorated  more 
and  more  every  day,  and  would  not  have  rented  for  the 
amount  of  taxes.  This  being  the  case,  I  do  not  consider  that 
a  detailed  statement  of  the  company's  books  of  the  rents 
actually  received  is  necessary,  and  I  have  not  required  the 
production  of  the  books. 

*'A  claim  was  made  before  me  during  the  progress  of  the 
cause  for  a  share  of  the  insurance  money  received  by  the  com- 
pany after  the  fire  in  1880,  by  which  the  property  was  de- 
stroyed. Upon  this  point,  I  find,  as  matter  of  fact,  that  the 
company  insured  the  entire  property  in  their  own  name,  and 
upon  their  own  account;  that  notice  was  given  to  the  insur- 
ance companies,  after  the  fire,  by  the  plaintiffs'  attorneys,  not 
to  pay  over  the  insurance  money  to  the  company,  but  that, 
notwithstanding,  it  was  paid  to  the  company,  and  was  by 
thorn  expended  in  repairing,  restoring,  and  renewing  the 
buildings,  etc.,  destroyed;  that  these  repairs  were  made  by 
the  company  for  their  own  interest,  the  brick  warehouses  be- 
ing replaced  by  sheds  for  the  better  storing  of  cotton,  etc. 

The  circuit  judge  confirmed  this  report,  and  the  appeal 
comes  to  this  court  for  the  third  time  upon  the  exceptions:  — 

"I.  Because  the  circuit  judge  erred  in  holding  that  all  the 
rents  and  profits  or  rental  value  of  the  property  held  in  com- 
mon were  attributable  to  the  improvements,  and  that  no  part 
thereof  was  attributable  to  the  plaintiff's'  property,  which 
formed  a  part  of  the  basis  of  the  company's  operations,  and 
without  which  no  rents  or  rental  value  could  accrue  from  or 
attach  to  the  improvement  put  thereon  by  the  company. 

'•2.  Because  the  evidence  shows  that  of  the  improved  or  en- 
hanced value  of  the  property,  the  unimproved  part  constitutes 
near  three-fourths  parts,  and  the  judge  erred  in  crediting  the 
entire  rent  to  the  smallest  part  of  the  property,  allowing  noth- 
ing for  the  use  and  occupation  of  plaintifi's'  land  when  they 
were  excluded  from  the  possession. 

"3.  Because  the  judge  erred  in  sustaining  the  master's  re- 
fusal to  require  the  production  of  defendant  company's  books 
to  show  whether  any,  and  if  any,  what,  rents  and  profits  were 
or  might  have  been  received  by  them. 
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"4.  Because  the  judge  erred  in  holding  that  the  defendant 
<!ompany  could  insure  the  whole  interest  in  their  own  name 
for  their  sole  benefit,  to  the  exclusion  of  the  tenant  in  com- 
mon, from  whom  possession  was  withheld,  and  whose  rights 
were  denied  during  an  ouster  of  ten  years. 

**5.  Because  the  judge  erred  in  holding  that  the  defendant 
company  were  not  estopped  from  contending  that  no  part  of 
the  insurance  money  was  for  the  benefit  of  the  plaintiffs,  or  of 
those  from  whom  they  claimed. 

"6.  Because  the  judge  erred  in  not  holding  that  the  defend- 
ant company  were  bound  to  insure  by  the  contract  under 
which  they  entered  into  possession. 

"7.  Because  the  judge  should  have  held  that  under  the  cir- 
cumstances of  this  case,  independently  of  all  contract,  the 
company  were  bound  to  take  the  same  care  of  plaintiffs' 
property  as  they  did  of  their  own,  and  to  indemnify  them 
against  loss. 

"8.  Because  the  company  exposed  plaintiffs'  property  to 
extraordinary  risk  in  storing  thereon  an  inflammable  article 
like  cotton,  and  should  have  insured  the  same  pendente  lite. 

"9.  Because  the  evidence  showed  that  nearly  all  of  the 
buildings  for  which  the  insurance  money  was  received  were 
original  structures  upon  the  property  when  the  company  pur- 
chased, and  that  the  judge  erred  in  not  sustaining  plaintiffs' 
exception  to  the  master's  report,  in  that  he  did  not  report  this 
fact,"  etc. 

Exceptions  1,  2,  and  3  relate  to  the  subject  of  rents  and 
profits.  It  has  been  decided  that  the  mortgagees  have  sub- 
Btantially  the  same  rights  as  their  mortgagor,  Lewis,  had,  and 
the  case  may  be  considered  as  substantially  one  for  partition 
in  equity  between  tenants  in  common.  In  such  case,  if  one  of 
the  owners  in  common  has  received  more  than  his  share  of  the 
rents  and  profits,  the  court  will  direct  an  account  for  the  pur- 
pose of  decreeing  reimbursement.  When,  in  1875,  the  wharf 
company  purchased  the  premises  in  question,  they  did  not  ac- 
quire Lewis's  interest  of  one  fourth,  but  became,  by  operation 
of  law,  tenants  in  common  with  those  entitled  to  that  interest, 
and  remained  so  without  partition  down  to  the  sale  by  the 
master  in  1883.  Each  tenant  in  common  has  the  right  to  oc- 
cupy according  to  his  interest.  Ordinarily,  as  to  agricultural 
lands,  the  tenants  may  actually  occupy  their  respective  shares; 
but  one  of  the  peculiarities  of  this  case  arises  from  the  nature 
of  the  property,  which,  being  a  wharf,  is  suited  only  for  one 
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purpose,  and  is  essentially  a  unity,  and  incapable  of  actual 
division  or  separate  occupancy.  The  possession  of  the  whole 
property  by  the  company  under  their  purchase  necessarily  ex- 
cluded those  holding  the  Lewis  interest,  and  must  be  con- 
sidered as  an  ouster  of  that  interest.  When  one  tenant  in 
common  ousts  another,  he  is  certainly,  as  a  rule,  liable  to  the- 
ousted  tenant  to  the  extent  of  his  share  for  rents  and  profitsr 
Lyles  V.  Lyles,  1  Hill  Ch.  76;  Jones  v.  Massey,  14  S.  C.  292. 

But  it  seems  that  in  this  state  an  exception  has  been  estab. 
lished,  which  Chancellor  Johnston  in  Hancock  v.  Day,  Mc^Mull. 
Eq.  73,  stated  as  follows:  "The  general  rule  established  by 
them  [former  cases  of  Thompson  v.  BosticJ:  and  Holt  v.  Robert- 
son] is,  that  as  between  co-tenants  the  occupying  tenant  is 
liable  for  the  rent  of  so  much  of  the  premises  as  was  capable 
of  producing  rent  at  the  time  he  took  possession,  but  not  liable 
for  what  was  rendered  capable  by  his  labor.  If  he  makes  im- 
provements, he  is  not  entitled  to  raise  a  charge  for  them."" 
This  is  very  plain,  but  it  will  be  observed  that  this  rule  was 
established  in  cases  where  the  improving  tenant  was  not  en- 
titled to  compensation  individually  for  his  improvements. 
As  he  could  not  make  a  charge  for  improvements,  it  wa» 
manifestly  equitable  that  he  should  not  be  charged  rent  for 
those  improvements.  As  Chancellor  Harper  stated  it  in  the 
case  of  Thompson  v.  BosticJ:,  supra,  "  if  the  tenant  in  possession 
Bhould  build  a  mansion  on  the  land,  or  a  mill  or  manufactory, 
it  would  be  enough  that  the  co-tenant  should  take  his  share  of 
the  land,  increased  in  value  by  the  improvements,  without 
charging  the  tenant,  at  whose  expense  they  were  constructed, 
with  rent  for  the  time  they  were  used  by  him,''  etc. 

But  no.w  a  new  case  has  arisen,  in  which  that  very  "in- 
creased value"  is  taken  from  the  tenant  out  of  possession,  and 
paid  to  the  improving  tenants  for  their  improvements;  and  it 
is  urged  that,  having  been  paid  out  of  the  common  property, 
they  should  account  to  the  common  property  for  the  whole 
rents  arising  from  the  improvements,  precisely  as  if  all  the 
tenants  had  contributed  to  make  the  improvements.  This 
view  would  certainly  be  very  strong  if  the  improving  tenants- 
were  reimbursed  to  the  whole  extent  of  the  costs  of  the  im- 
provements. They  are,  however,  limited  to  the  increased 
value  which  their  improvements  have  imparted  to  the  prop- 
erty; and  it  might  not,  probably  would  not,  on  that  account 
be  eciuitable  to  make  them  account  for  all  the  rents  of  the 
improved  property,  including  one  tenant  who  had  stood  aloof 
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and  contributed  nothing.  But  as  the  tenant  out  of  possession 
in  this  case  has  been  deprived  of  all  interest  in  the  increased 
value  imparted  by  the  improvements,  it  seems  to  us  equity 
requires  that  he  should  have  an  account  against  the  tenants 
in  possession,  at  least  for  so  much  of  the  rents  as  his  owner- 
ship of  an  undivided  fourth  of  the  property  may  be  found,^ 
upon  a  fair  accounting,  to  have  contributed  (along  with  the- 
improvements)  to  the  production  of  the  rents, — leaving  the 
rents  "due  to  the  improvements"  to  those  who  made  them. 

We  think  this  is  the  proper  construction  of  the  former  judg- 
ment of  this  court.  The  words  are,  "In  taking  the  account  of 
the  rents  and  profits,  the  company  shall  not  be  held  liable  for 
such  rents  and  profits  as  may  be  due  to  the  improvements  put 
upon  the  property  by  the  said  company."  The  words  "such 
rents  and  profits"  indicate  that  it  was  not  in  contemplation 
that  all  the  rents  were  "due"  exclusively  to  the  improvements. 
It  must  have  been  considered  that  something  was  "due"  to  the 
land  upon  which  the  improvements  were  erected,  to  say  noth- 
ing of  the  houses  found  there  when  the  company  took  posses- 
sion. Assuming,  as  stated  by  the  master,  that  "without  the 
improvements  the  property  would  have  produced  no  income 
at  all,  and  could  not  have  rented  for  the  amount  of  the  taxes," 
yet  it  strikes  us  that  something  was  necessarily  "due"  to  the 
ownership  of  one  fourth  of  the  land  on  which  the  improvements 
■were  placed.  The  improvements  may  have  been  the  final  act 
in  utilizing  the  wharves,  but  those  improvements  were  only 
possible  with  the  ground  upon  which  to  place  them.  If  the 
land  and  original  houses  would  have  produced  no  income 
without  the  improvements,  so  the  improvements  could  not 
have  been  made  at  all  without  the  land  as  the  basis  of  the 
operation.  Suppose  a  mill  site,  producing  nothing  in  the 
shape  of  rents,  but  having  undeveloped  capabilities,  is  util- 
ized, and  a  mill  erected  upon  it,  could  it  be  said  that  no  part 
of  the  fruits  of  the  enterprise  would  be  "due"  to  the  owner  of 
the  site  in  whole  or  in  part? 

Both  the  land  and  the  improvements  were  elements  in  pro- 
ducing the  joint  result,  and,  as  it  seems  to  us,  something  of  that 
result  must  in  fairness  be  "due"  to  each.  It  may  be  difficult 
to  ascertain  precisely  to  what  extent  the  ownership  of  a  fourth 
interest  in  the  property,  and  the  brick  buildings  originally 
there,  contributed  to  the  rents  of  the  whole;  but  we  cannot 
doubt  that  something  was  "due"  to  them,  and  that  the  very 
object  of  the  reference  in  the  former  judgment  was,  if  possi- 
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ble,  to  ascertain  what  it  was.  The  inconvenience  or  difficulty 
attending  partition  furnishes  no  ground  for  refusing  the  relief 
the  parties  are  entitled  to:  3  Pomeroy's  Eq.  Jur.,  sec.  1389. 
It  is  the  principle  of  equity  to  do  exact  justice  to  all;  and 
Avhile  under  certain  circumstances  it  is  considered  just  to 
give  to  the  improving  tenant  the  enhanced  value  his  improve- 
ments have  imparted  to  the  common  property,  yet  that  will 
be  done  only  ''as  far  as  is  consistent  with  the  equity  of  his 
co-tenant."  See  Johnson  v.  Harrellson,  18  S.  C.  604;  Buck  v. 
Martin,  21  Id.  593;  1  Story's  Eq.  Jur.,  sec.  655. 

The  other  exceptions  make  the  point  that  the  judge  erred 
in  refusing  to  allow  the  mortgagees  a  part  of  the  insurance 
money  received  by  the  company  after  the  fire  in  1880,  which 
-destroyed  the  buildings,  sheds,  etc.  Upon  that  subject  the 
master  reports  in  substance  that,  as  matter  of  fact,  the  com- 
pany insured  the  entire  property  in  their  own  name,  upon 
their  own  account,  and  when  the  money  was  received  it  was 
"expended  entirely  in  repairing,  restoring,  and  renewing  the 
buildings  destroyed,"  etc.  Insurance  is  not  an  incident  to 
the  thing  insured,  but  indemnity  or  compensation  to  the  per- 
eon  insuring  for  the  loss  which  he  sustained:  Wilson  v.  Hill, 
S  Met.  66;  Carpenter  v.  Insurance  Co.,  16  Pet.  496.  Under 
the  case  last  cited,  the  question  is  fully  discussed  in  notes  to 
2  Am.  Lead.  Cas.  247,  where  the  conclusion  is  stated  as  fol- 
lows: "At  the  present  day  a  policy  of  insurance  is  invariably 
treated  as  a  contract  to  indemnify  the  party  insured,  and  not 
as  a  mere  undertaking  to  be  answerable  to  the  extent  of  what- 
ever injury  may  be  sustained  by  the  subject-matter  insured. 
This  construction  has  always  been  put  on  policies  against  fire: 
Saddlers^  Ins.  Co.  v.  Badcock,  2  Atk.  554." 

The  company  supposed  they  had  purchased  the  whole  prop- 
erty, and  therefore  naturally  included  the  whole  in  the  insur- 
ance on  their  own  account.  But,  as  it  turned  out,  there  was  a 
flaw  in  their  title  to  the  extent  of  one  fourth,  which  belonged 
to  others,  with  whom  they  became  tenants  in  common.  Such 
a  tenant  can  insure  his  own  interest  as  a  distinct  thing,  and 
is  not  accountable  to  his  co-tenant  therefor;  and  as  we  under- 
stand it,  he  has  not  an  insurable  interest  in  the  share  of  his 
co-tenant.  The  policy  must  therefore  be  considered  as  that  of 
the  company  who  made  the  contract,  and  who  alone  could 
have  enforced  it:  See  Harvey  v.  Cherry,  76  N.  Y.  442.  Besides, 
the  company  took  out  the  policy  in  order  to  cover  property 
which  consisted  principally  of  structures  erected    by  them; 
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and  when  the  insurance  money  was  used  in  restoring  those 
structures  consumed  by  fire,  it  became  simply  an  additional 
advance  for  the  improvements,  which,  as  touching  the  rights 
of  the  plaintiffs,  wc  have  already  considered.  We  agree  with 
the  circuit  judge  that  the  company  should  not  be  held  respon- 
sible for  any  part  of  the  money  received  for  insurance. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  cause  be  remanded  to  the 
circuit  for  an  inquiry  and  accounting  between  the  parties,  ac- 
cording to  the  conclusions  herein  announced. 


Opstkr  as  between  Tenants  in  Common,  What  Constitutes:  Gal- 
la.<>pie  V.  Oabum,  13  Am.  Dec.  136,  note  140;  Young  v.  Adams,  58  Id.  654; 
Warjield  v.  Linnell,  77  Id.  614,  and  note. 

Co-tenant  in  Possession,  Liability  of  for  Rents  and  Profits:  Han- 
cock V.  Day,  36  Am.  Dec.  293;  Early  v.  Friend,  78  Id.  649,  and  extended  note 
treating  the  topic  665  et  seq.;  Izard  v.  Bodine,  69  Id.  595,  and  note;  Graham 
V.  Pierce,  100  Id.  658,  and  note  669;  Bird  v.  Bird,  21  Am.  Rep.  296;  Everts 
V.  Beach,  18  Id.  169;  Hayden  v.  Merrill,  8  Id.  372;  Hamhy  v.  Hall,  3  Am. 
St.  Rep.  218.  In  Fry  v.  Payne,  82  Va.  759,  it  is  said  that  one  coparcener 
receiving  more  than  his  share  of  the  rents  and  profits  is  liable  to  the  others 
therefor. 

Co-tenant  is  not  Entitled  to  Compensation  for  improvements  made  on 
the  common  property:  Hancock  v.  Day,  36  Am.  Dec.  293;  Thurston  v.  Dick- 
inson, 46  Id.  56;  note  to  Robinson  v.  McDonald,  62  Id.  482-484;  and  Early  v.. 
Friend,  78  Id.  668. 

Co-tenant  Making  Improvements  under  Belief  that  Hb  is  Solb 
Owner  cannot  be  charged  with  rent  for  them,  but  is  entitled  to  compensa- 
tion for  them  in  partition:  Johnson  v.  Pelot,  58  Am.  Rep.  253. 
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Guardian  and  Ward  —  Deposit  by  Guardian,  —  When  money  belonging 
to  wards  is  deposited  in  a  bank  by  their  guardian  to  his  credit  "as 
guardian,"  his  executor,  after  his  death,  cannot  claim  such  money,  as  it 
belongs  solely  to  the  wards,  and  constitutes  no  part  of  the  assets  of  the 
testator's  estate. 

Guardian  and  Ward  —  Laches.  —  Where  guardian  deposits  the  money  of 
his  infant  wards  in  a  bank  to  his  credit  "  as  guardian,"  and  afterwards 
dies,  the  failure  of  such  wards  to  claim  the  money  for  five  years  doe» 
not  forfeit  their  right  to  it  through  laches  or  non-claim. 

/.  N.  Nathans,  for  the  appellant. 
Lord  and  Hyde,  for  the  respondents. 
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McIvER,  J.  This  was  a  controversy  submitted  without  ac- 
tion under  the  provisions  of  the  code.  The  facts  as  agreed 
upon  are  as  follows:  The  late  Martin  W.  Gary  deposited  in 
the  People's  National  Bank  $8,861.65  to  his  credit  as  guar- 
dian, which  deposit  was  in  fact  made  by  said  Gary  as  guar- 
dian of  N.  George  Evans,  John  Gary  Evans,  Barnard  B. 
Evans,  and  Mary  Evans.  On  April  9,  1881,  M.  W.  Gary 
died,  leaving  a  will  of  which  the  plaintiff  is  the  duly  quali- 
fied executor.  On  June  1,  1881,  the  plaintiff  duly  notified 
the  bank  of  his  qualification  as  executor  of  M.  W.  Gary,  and 
demanded  payment  of  the  money  deposited  to  the  credit  of 
M.  W.  Gary  as  guardian.  The  bank  declined  to  pay,  on  the 
ground  that  the  money  could  only  be  drawn  by  the  official 
successor  of  M.  W.  Gary,  guardian,  and  that  the  check  of  the 
plaintiff,  as  executor,  would  not  be  a  sufficient  discharge  of  the 
bank.  On  January  2,  1886,  four  thousand  dollars  of  the  de- 
posit was  paid  to  the  joint  order  of  W.  T.  Gary,  executor, 
and  two  of  the  wards,  with  the  express  understanding  that 
such  payment  was  to  be  without  prejudice  to  any  of  the  ques- 
tions involved  in  the  present  controversy. 

Upon  these  facts  the  following  questions  were  submitted  for 
the  determination  of  the  court:  1.  Had  W.  T.  Gary,  as  execu- 
tor of  M.  W.  Gary,  the  right  to  draw  out  upon  his  check  as 
executor  the  deposit  standing  in  the  name  of  M.  W.  Gary, 
guardian?  2.  Is  W.  T.  Gary,  executor,  entitled  to  interest  on 
the  deposit  from  the  time  payment  was  demanded  and  refused, 
to  wit,  June  1,  1881?  The  circuit  judge  decided  both  of  these 
questions  in  favor  of  the  plaintiff,  and  rendered  judgment  ac- 
cordingly; and  from  this  judgment  defendant  appeals,  upon  the 
ground  that  there  was  error  in  so  deciding.  The  decision  be- 
low seems  to  l^e  based  upon  the  idea  that  inasmuch  as  the  legal 
title  to  the  money  on  deposit  was  in  M.  W.  Gary,  his  executor 
was  alone  authorized  to  draw  it  out,  though  the  circuit  judgo 
seems  to  recognize  the  equity  of  those  entitled  to  the  bene- 
ficiary interest  in  the  money  to  interpose  for  the  protection  of 
such  interest.  But  as  the  wards,  who  were  the  persons  enti- 
tled to  the  beneficiaty  interest,  have  not  seen  fit  to  interpose 
for  the  protection  of  their  interests,  and  as  the  bank  clearly 
has  no  equity  to  be  protected,  the  executor,  as  holding  the 
legal  title,  is  entitled  to  draw  the  money. 

It  seems  to  us  that  due  regard  was  not  b.ad  to  the  fact  that, 
in  the  eye  of  the  law,  M.  W.  Gary  as  an  individual  and  M. 
W.  Gary  as  guardian  are  two  distinct  and  different  persons, 
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possessed  of  distinct  and  different  rights.  This  distinction  ia 
important,  and  must  be  kept  in  mind  throughout  this  discus- 
sion. Under  this  view,  while  the  plaintiff  is  the  executor  of 
M.  W.  Gary,  and  as  such  has  become  the  legal  owner  of  all  the 
personal  assets  of  his  testator,  he  is  not  the  executor  of  M.  W. 
■Gary,  guardian,  and  therefore  has  acquired  no  legal  title  to 
Any  assets  which  may  have  been  in  the  hands  of  the  said 
M.  W.  Gary  as  guardian  during  his  lifetime.  Such  assets  be- 
long to  his  wards,  and  do  not  descend  to  his  executor. 

It  seems  to  be  conceded  in  the  authorities  cited  in  the  cir- 
cuit decree  that  if  M.  W.  Gary  had,  in  his  lifetime,  undertaken 
to  draw  this  money  on  his  own  individual  check,  the  bank 
would  have  been  justified  in  refusing  payment,  and  could  have 
required  him  to  draw  the  check  in  his  name  as  guardian;  and 
this  clearly  recognizes  the  distinction  above  pointed  out.  Now, 
if  M.  W.  Gary  could  not  in  his  lifetime  have  drawn  this 
money  upon  his  own  individual  check,  it  would  seem  to  follow 
necessarily  that  his  executor  could  not  after  his  death  draw 
the  money;  for  certainly  the  executor  could  have  no  higher 
right  or  better  authority  than  his  testator.  The  whole  question 
turns  upon  the  inquiry,  whether  the  money  deposited  in  the 
bank  to  the  credit  of  M.  W.  Gary,  guardian,  and  not  to  the 
credit  of  M.  W.  Gary  individually,  constituted  any  part  of 
the  assets  of  M.  W.  Gary's  estate,  or  whether  it  was  a  part  of 
the  assets  of  his  wards'  estate  in  his  hands  as  guardian.  If  it 
was  the  former,  then  undoubtedly  the  executor  would  be  en- 
titled to  receive  the  money,  to  be  administered  according  to 
tiie  terras  of  the  will  from  which  he  derived  his  authority; 
but  if  the  latter,  the  executor  would  have  no  right  whatever 
to  the  money,  as  it  would  properly  belong,  both  legally  and 
equitably,  to  the  successor  of  M.  W.  Gary  in  the  office  of 
guardian. 

From  what  source  the  money  in  question  was  derived  does 
not  appear,  but  it  does  appear  that  M.  W.  Gary  himself  sepa- 
rated it  from  his  own  money,  and  designated  it  as  the  money 
of  his  wards  by  depositing  it  to  his  credit  as  guardian.  He 
thereby  distinctly  declared  that  this  money  was  not  a  part  of 
his  own  assets,  but  was  a  part  of  the  assets  of  his  wards,  in  his 
hands  as  guardian,  —  as  much  so  as  if  he  had  scaled  up  the 
money  in  a  bag  and  so  marked  it,  which  was  afterwards  found 
in  his  own  safe,  in  which  case  it  is  clear  that  the  executor 
would  have  no  legal  right  to  the  money,  as  it  constituted  no 
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part  of  the  assets  of  his  testator's  estate,  as  shown  by  the  tes- 
tator's own  act  and  declaration. 

It  is  urged,  however,  that  a  deposit  in  a  bank  is  in  tho 
nature  of  a  loan  to  the  bank,  and  the  rights  of  the  parties 
must  be  considered  in  that  respect.  Assuming  this  to  be  so, 
and  looking  at  the  transaction  here  brought  in  question  as  if 
M.  W.  Gary  had  loaned  this  money  to  the  bank  and  taken  it& 
note,  payable  to  himself  as  guardian,  let  us  inquire  who,  upon 
the  death  of  M.  W.  Gary,  would  be  entitled  to  the  note, — his 
executor  or  his  successor  as  guardian.  In  2  Williams  on  Ex- 
ecutors, 2d  Am.  ed.,  1192,  it  is  said:  "The  absolute  property 
of  the  goods  must  have  been  vested  in  the  testator  in  order  to- 
make  them  assets  in  the  hands  of  the  executor.  Therefore  if 
testator  takes  a  bond  for  another  in  trust,  and  dies,  this  is  not 
iLSsets  in  the  hands  of  his  executor."  This  shows  that  if  the 
deposit  be  regarded  as  a  loan  to  the  bank,  secured  by  a  note 
payable  to  M.  W.  Gary  as  guardian,  such  note,  not  being  a 
part  of  the  assets  of  the  testator,  would  not  pass  to  the  exec- 
utor. This  view  is  also  supported  by  analogy  drawn  from  the 
rule,  now  well  settled  in  this  state,  that  an  administrator  de 
bonis  non  cum  testamento  annexo,  may  sue  for  and  recover,  not 
only  specific  assets  belonging  to  his  testator,  but  also  money 
the  substitute  of  such  assets,  for  the  purpose  of  paying  his 
testator's  debts  or  legacies,  or  accomplishing  any  other  purpose 
indicated  in  the  will. 

It  is  true  that  it  was  at  one  time  held,  or  rather  stated  (for 
the  point  was  not  really  necessary  to  the  decision  of  the  case),, 
in  the  case  of  Smith  v.  Carrere,  1  Rich.  Eq.  123,  that  an  ad- 
ministrator de  bonis  aon  could  only  recover  from  the  personal 
representative  of  the  deceased  executor  or  administrator  such 
chattels  or  personal  estate  of  the  testator  or  intestate  as 
remain  in  specie,  and  has  no  right  to  call  him  to  account  for 
any  part  of  the  estate  which  has  been  wasted  or  converted 
into  money  or  other  property  by  the  deceased  executor  or  ad- 
ministrator. But  this  doctrine  was  entirely  repudiated  by  the 
court  of  errors  in  the  subsequent  case  of  Villard  v.  Robert,  1 
Strob.  Eq.  393;  and  this  case  has  been  subsequently  recog- 
nized by  the  court  of  errors  in  the  case  of  Rhavie  v.  Lewis,  13 
Rich.  Eq.  318,  and  repeatedly  in  other  cases  since  that  time. 
Tiie  rule  thus  settled  rests  upon  the  theory  that  although  the 
legal  title  to  a  decedent's  personal  property  passes  to  his  ex- 
ecutor or  administrator,  yet  such  title  is  not  absolute,  but  is 
iu  trust;  and  hence  upon  the  death  of  such  executor  or  admin- 
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istrator  the  property  thus  held  in  trust  does  not  go  to  the 
personal  representative  of  such  executor  and  administrator, 
but  goes  to  the  administrator  de  bonis  non  of  the  original  dece- 
dent, who  may  sue  for  and  recover,  not  only  that  which  remains 
in  specie,  but  also  the  proceeds  of  that  which  has  been  con- 
verted by  the  original  executor  or  administrator,  for  the  reason 
that  such  property  does  not  constitute  a  part  of  the  assets  of 
such  deceased  executor  or  administrator,  but  is  a  part  of  the 
assets  of  the  original  decedent. 

As  is  said  by  Inglis,  J.,  in  Rhame  v.  Lewis,  supra,  at  page 
317:  '*  If  an  administrator  convert  the  whole  of  his  intestate's 
assets  into  money  by  collection  and  sale,  and  die,  leaving  the 
money  so  received  distinguished  and  separated  from  his  own, 
in  a  packet  indorsed  so  as  to  indicate  that  it  is  the  proceeds 
of  such  conversion,  would  not  the  parcel  of  money  so  marked 
and  identified  be  assets  of  the  original  intestate,  to  pass  into 
the  hands  of  him  who  shall  be  deputed  to  administer  the  yet 
unadministered  estate?  And  would  not  equity  enforce  the 
right  of  such  administrator  de  bonis  non  to  the  specific  posses- 
sion? ....  If,  then,  an  administrator,  under  an  order  such 
as  our  law  now  requires,  sell  the  estate  of  his  intestate  on  a 
credit,  taking  bonds  or  notes,  with  sureties  as  directed,  payable 
to  him  as  administrator,  and  so  distinguished  from  such  as 
are  his  own,  and  die  while  the  period  of  credit  is  yet  unex- 
pired, will  not  the  administrator  de  bonis  non  of  the  original 
intestate  be  entitled  in  equity  to  a  specific  delivery  of  such 
securities  (subject,  of  course,  to  a  right  to  retain  for  any  bal- 
ance of  advances  or  charges),  to  be  by  himself  collected  and 
applied  in  due  course  of  administration,  and  to  a  transfer,  if 
need  be,  of  the  legal  title  by  the  personal  representatives  of 
the  deceased  administrator,  in  order  to  enable  him  the  more 
effectually  to  do  this?"  So  we  find  it  said  in  1  Williams  on 
Executors,  656:  "If  an  executor  receives  money  in  right  of 
his  testator,  and  lays  it  up  by  itself,  and  dies  intestate,  this 
money  shall  go  the  administrator  de  bonis  non,  being  as  easily 
distinguished  to  be  part  of  the  testator's  efiects  as  goods  in 
specie." 

Upon  the  principles  settled  by  these  authorities,  it  seems 
clear  that  the  money  deposited  in  the  bank  to  the  credit  of 
M.  W.  Gary,  guardian,  whether  considered  in  the  light  of  a 
loan  to  the  bank,  secured  by  a  note  payable  to  M.  W.  Gary, 
guardian,  or  as  money  separated  and  apart  from  M.  W.  Gary's 
own  individual  money,  and  designated  as  that  of  his  wards, 
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cannot  be  regarded  as  any  part  of  the  assets  of  testator's 
estate  which  would  pass  to  his  executor,  and  cannot  therefore 
be  by  him  drawn  from  the  bank. 

But  again,  suppose  this  money  should  be  paid  over  to  the 
plaintiflf,  and  should  afterwards  through  some  fault  on  his  part 
be  lost,  how  could  the  wards  hold  the  sureties  on  the  guardian- 
ship bond  responsible  for  such  loss?  They  undertook  for  the 
good  faith  and  prudent  management  of  the  guardian,  and  not  for 
that  of  his  executor;  and  when  sued  by  the  wards,  they  would 
be  able  to  show  that  there  was  no  default  on  the  part  of  the 
guardian;  that  he  had  taken  every  prudent  precaution  to  pre- 
serve this  money  for  his  wards,  by  depositing  it  in  a  bank  of 
good  standing,  in  such  a  way  as  to  designate  it  as  his  wards* 
money,  and  this  would  relieve  him,  as  well  as  his  sureties, 
even  if  the  bank  should  afterwards  fail:  Twitty  v.  Ilouser,  7 
S.  C.  153;  Crane,  Boylston,  &  Co.  v.  Moses,  13  Id.  161. 

It  only  remains  for  us  to  consider  the  cases  relied  on  by  the 
circuit  judge,  as  well  as  by  the  counsel  for  respondent,  in  sup- 
port of  the  decision  below.  The  first  and  strongest  case  is 
that  of  McColl  v.  Weaiherly,  5  Strob.  72.  That  was  a  case  in 
which  it  became  necessary  to  determine  the  conflicting  claims 
of  a  ward  and  the  administrator  of  her  deceased  guardian  to 
the  proceeds  of  a  note  taken  by  the  guardian  during  his  life- 
time, payable  to  himself  aa  guardian,  for  the  hire  of  a  slave 
belonging  to  his  ward,  which  note  had  by  some  means  passed 
into  the  hands  of  the  ward  after  the  death  of  the  guardian. 
The  court  held  that  the  administrator  was  entitled  to  the  pro- 
ceeds of  the  note,  subject  to  a  liability  to  account  therefor  to 
the  ward.  It  will  be  observed  that  the  note  bore  upon  its  face 
the  evidence  that  it  represented  the  income,  and  not  the  corpus, 
of  the  ward's  estate;  and  this  circumstance  seems  to  have  been 
one  of  the  main  grounds  upon  which  the  conclusion  reached 
by  the  court  rested. 

In  delivering  the  opinion,  Evans,  J.,  uses  this  language  (the 
Italics  being  ours):  "  The  guardian  is  bound  to  maintain  and 
educate  his  ward  according  to  her  estate  and  position  in  soci- 
ety; and  to  enable  him  to  do  this,  the  law  gives  him,  in  virtue 
of  his  oflice,  a  right  to  receive  the  profits  of  her  estate  to  indem- 
nify him  for  the  expense  of  her  maintenance  and  education. 
All  the  interest  which  the  ward  has  in  these  profits  is  to  have 
an  account  of  the  manner  of  the  expenditure  in  the  proper 
forum."  From  this  the  conclusion  was  drawn  that  as  the 
guardian,  in  his  lifetime,  would  have  had  the  right  to  receive 
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"these  profits," — that  is,  the  income  of  the  ward's  estate, — 
for  the  purpose  of  reimbursing  himself  for  such  expenditures 
as  he  would  have  been  required  to  make  for  the  proper  main- 
tenance and  education  of  the  ward,  which  right  could  not  have 
been  resisted  by  the  ward,  the  same  right  passed  to  his  legal 
representative. 

Some  stress  was  also  laid  upon  the  fact  that  the  guardian 
was  the  legal  owner  of  the  note,  and  that  at  law  his  title  passed 
to  the  administrator.  It  was  conceded,  however,  that  the  rule 
in  equity  might  be  different,  as  was  held  in  the  case  of  Glass 
V.  Baxter,  4  Desaus.  Eq.  153,  which  case  was  subsequently 
recognized  in  Rhame  v.  Lewis,  supra,  where  it  was  held  that  a 
note  payable  to  one  Adams,  which  was  shown  to  have  been 
given  to  secure  the  payment  of  purchases  made  at  a  sale  of 
the  personal  property  of  one  Glass,  by  Adams  as  his  adminis- 
trator, though  not  on  its  face  made  payable  to  him  as  such, 
was  not  liable  to  attachment  as  the  property  of  Adams,  but 
that  the  administrator  de  bonis  non  of  Glass  was  entitled  to 
the  note.  But  it  must  be  remembered  that  the  case  of  McColl 
V.  Weatherly,  supra,  was  decided  when  the  jurisdictions  of  law 
and  equity  were  kept  entirely  separate  and  distinct,  and  were 
administered  by  distinct  and  different  tribunals.  Hence  it 
not  unfrequently  happened  that  a  party  was  deprived  of  the 
right  to  a  claim  or  defense  which  was  perfectly  good  in  equity, 
simply  because  it  could  not  be  enforced  in  a  court  of  law. 

Now,  however,  under  the  reformed  procedure,  one  of  Ihe 
prime  objects  of  which  was  to  abolish  distinctions  of  mere 
form  of  proceeding,  and  to  administer  justice  according  to  the 
substantial  rights  of  the  parties,  regardless  of  the  fact  as  to 
wlicther  such  rights  are  denominated  legal  or  equitable,  a 
party  cannot  be  turned  out  of  court,  or  his  defense  be  dis- 
regarded, merely  because  the  facts  upon  which  he  rests  his 
claim  or  defense  do  not  entitle  him  to  relief  at  law,  or  because 
he  is  not  entitled  to  relief  in  equity,  as  the  case  may  be;  but 
as  is  said  by  Johnson,  J.,  in  Crary  v.  Goodman,  12  N,  Y.  266, 
and  quoted  with  approval  in  Parker  &  Co.  v.  Jacobs,  14  S.  C. 
118:  "Since  the  enactment  of  the  code  the  question  is,  not 
whether  the  plaintiff  has  a  legal  right  or  an  equitable  right,  or 
the  defendant  a  legal  or  an  equitable  defense,  against  the  plain- 
tiff's claim,  but  whether,  according  to  the  whole  law  of  the 
land  applicable  to  the  case,  the  plaintiff  makes  out  the  right 
which  he  seeks  to  establish,  or  the  defendant  shows  that  the 
plaintiff  ought  not  to  have  the  relief  sought  for."     So  that  even 
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if  the  fact  apparent  on  the  face  of  the  note  in  McColl  v.  Weath- 
erly,  supra,  and  made  one  of  the  grounds  of  the  decision,  that 
the  fund  there  in  controversy  was  the  income,  and  not  the  cor- 
pus, of  the  ward's  estate,  be  entirely  disregarded,  and  the  case 
be  regarded  as  deciding  that  even  where  it  is  not  made  to  ap- 
pear that  the  fund  in  controversy  is  not  income,  the  adminis- 
trator of  the  deceased  guardian  would  be  entitled  to  recover 
at  law,  that  would  not  be  conclusive  of  this  case,  where  it  is 
shown,  as  we  think  it  has  been,  that  in  equity  he  could  not- 
recover. 

The  foregoing  remarks  dispose  of  the  cases  of  Seabrook  ads. 
Williams,  3  McCord,  371,  and  Miller  v.  Alexander,  1  Hill  Ch. 
26,  also  relied  on  in  support  of  the  decision  below.  For  those 
cases,  as  shown  in  Ehame  v.  Lewis,  supra,  while  recognizing^ 
the  right  of  the  administrator  of  the  person  holding  the  legal 
title  to  recover  at  law,  at  the  same  time  recognize  the  right  of 
the  person  entitled  to  the  beneficial  interest  to  recover  in 
equity. 

In  the  case  of  National  Bank  v.  Insurance  Co.,  104  U.  S. 
54,  one  Dillon,  who  was  the  general  agent  of  the  insurance 
company,  intrusted  with  the  collection  of  premiums  on  poli- 
cies issued  in  the  territory  for  which  he  was  appointed  agent, 
deposited  the  money  so  collected  in  the  bank  to  his  credit  as 
agent,  and  made  remittances  to  said  company  by  his  checks 
drawn  against  said  account.  There  being  a  large  balance  to 
the  credit  of  the  account  opened  in  the  name  of  Dillon,  agent, 
and  Dillon  having  become  indebted  to  the  bank  on  his  own 
individual  account,  the  bank  undertook  to  liquidate  this  in- 
debtedness by  charging  the  same  to  the  deposit  account  stand- 
ing in  the  name  of  Dillon,  agent.  The  insurance  company 
^led  a  bill  in  equity  against  the  bank  to  recover  the  balance 
which  it  alleged  remained  to  the  credit  of  Dillon,  agent,  repu- 
diating the  right  of  the  bank  to  charge  up  the  individual 
'.ndebtedness  of  Dillon  to  such  account,  and  claiming  the  de- 
posit as  a  fund  received  by  Dillon  in  his  fiduciary  character 
as  their  agent,  which  it  had  the  right  to  follow  and  reclaim  as 
against  the  bank.  The  court  sustained  the  claim  of  the  insur- 
ance company,  holding,  in  substance,  that  while  the  relation 
between  the  bank  and  its  depositor  is  that  of  debtor  and  credi- 
tor, yet  if  the  money  deposited  is  held  in  a  fiduciary  character 
by  the  depositor,  it  does  not  change  its  character  by  being 
placed  to  his  credit  in  his  bank  account.  Hence,  where,  as  in 
this  case,  the  bank  has  notice  of  the  trust  character  of  the 
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deposit,  it  cannot  enforce  the  lien  which  ordinarily  attaches  to 
a  deposit. 

It  seems  to  us  that  this  case,  so  far  from  lending  any  sup- 
port to  the  decision  below,  tends  to  favor  the  view  which  we 
have  adopted.  It  is  true  that  it  is  not  directly  in  point  either 
one  way  or  the  other,  for  there  was  no  question  raised  or  dis- 
cussed as  to  whether  the  funds  could  have  been  paid  out  by 
the  bank  upon  the  check  of  the  executor  of  the  person  who 
actually  made  the  deposit  of  the  trust  funds,  or  whether  the 
person  entitled  to  the  beneficial  ownership  was  entitled  to 
xiraw  the  money.  The  real  question  in  the  case  was,  whether 
the  bank,  having  notice  of,  the  trust  character  of  the  money 
deposited,  could,  by  its  lien  on  such  deposit,  enforce  the  pay- 
ment of  an  individual  debt  of  the  trustee,  who  actually  made 
the  deposit.  And  the  court  not  only  decided  that  the  bank 
<;ould  not  thus  pay  itself  out  of  the  trust  fund,  but  also  ren- 
dered a  decree  for  the  payment  of  the  money  to  the  insurance 
company,  which,  though  not  the  legal,  was  the  equitable, 
owner  of  the  money,  thereby  recognizing  the  superiority  of  the 
equitable  claim  of  the  insurance  company  over  the  legal  title 
of  Dillon,  the  person  who  made  the  deposit.  The  plain  infer- 
ence from  this  is,  that  if  Dillon  had  died  and  his  executor  had 
attempted  to  claim  the  money  from  the  bank,  his  claim  would 
not  have  been  recognized  in  the  face  of  the  superior  equitable 
claim  of  the  insurance  company,  for  the  bank  certainly  could 
not  be  held  liable  to  both. 

Without  undertaking  to  consider  in  detail  the  various  cases 
oited  in  the  opinion  of  Mr.  Justice  Matthews  in  the  case  of 
National  Bank  v.  Insurance  Co.,  it  seems  to  us  that  those  cases 
clearly  show  that  where  a  trustee  deposits  trust  funds  in  a 
bank  to  his  credit  as  trustee,  the  same  can  only  be  drawn  out 
upon  checks  signed  by  the  trustee  in  proper  form;  and  that 
while  the  bank  may  safely  assume,  without  notice  to  the  con- 
trary, that  when  the  checks  are  so  drawn  the  trustee  is  in  the 
course  of  lawfully  performing  his  duty,  and  may  be  honored 
accordingly;  yet  when  the  bank  has  notice  that  such  is  not  the 
case,  —  as,  for  instance,  when  it  appears  that  the  check  is  to 
be  used  in  payment  of  the  individual  indebtedness  of  the  trus- 
tee,—  the  bank  cannot  honor  such  a  check  without  thereby 
participating  in  the  breach  of  trust  involved  in  the  application 
of  trust  funds  to  the  individual  use  of  the  trustee.  The  bank 
is  bound  to  recognize  the  equitable  rights  of  the  cestui  que 
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trust,  and  cannot  safely  contribute  to  the  diversion  of  the  trust 
fund  to  an  improper  or  unauthorized  use. 

From  this  it  follows,  that  when  trust  funds  are  deposited  in 
bank  to  the  credit  of  the  trustee  as  such,  and  the  trustee  dies, 
the  bank  cannot  be  compelled  to  pay  such  funds  to  any  but 
the  real  owners  of  it,  or  one  duly  authorized  to  represent  them; 
and  as  we  have  shown,  the  executor  of  the  trustee  is  not  such 
a  representative.  For,  as  is  said  by  Lord  Justice  Knight 
Bruce  in  the  case  of  Pennell  v.  Dcffell,  4  De  Gex,  M.  &  G. 
883,  as  quoted  by  Mr.  Justice  Matthews  in  National  Bank 
V.  Insurance  Co.,  supra :  "  When  a  trustee  pays  trust  money 
into  a  bank  to  his  credit,  the  account  being  a  simple  account 
with  himself,  not  marked  or  distinguished  in  any  other  man- 
ner, the  debt  thus  constituted  from  the  bank  to  him  is  one 
which,  as  long  as  it  remains  due,  belongs  specifically  to  the 
trust,  as  much  and  as  effectually  as  the  money  so  paid  would 
have  done  had  it  specifically  been  placed  by  the  trustee  in  a 
particular  repository  and  so  remained;  that  is  to  say,  if  the 
specific  debt  shall  be  claimed  on  behalf  of  the  cestuis  que  trusi- 
ent,  it  must  be  deemed  specifically  theirs  as  between  the  trus- 
tee and  his  executors,  and  the  general  creditors  after  his  death 
on  one  hand  and  the  trust  on  the  other." 

In  the  case  of  Bailey  v.  Finch,  L.  R.  7  Q.  B.  34,  Finch  had 
three  deposit  accounts  with  a  banking-house,  —  two  in  his  in- 
dividual name,  both  of  which  were  overdrawn,  and  one  in  his 
name  as  executor  of  Mrs.  Alexander,  upon  which  there  was  a 
balance  in  his  favor.  In  an  action  to  recover  the  amount  over- 
drawn on  his  individual  accounts,  he  sought  to  set  off  the 
balance  due  on  his  account  as  executor,  and  the  court  allowed 
him  to  do  so.  The  case,  as  thus  stated,  would  seem  to  be  clearly 
in  conflict  with  what  is  said  in  the  case  last  considered,  a&  well 
as  in  the  authorities  there  cited.  But  there  was  a  circum- 
stance appearing  in  the  case  which  relieves  it  from  such  con- 
flict, and  that  was  the  fact  that  Finch,  as  residuary  legatee  of 
Mrs.  Alexander,  was  not  only  legally  but  equitably  entitled  to 
the  whole  balance  appearing  to  be  due  to  him  as  executor,  and 
hence,  there  being  no  one  else  entitled  to  any  interest,  cither 
legal  or  equitable,  in  such  balance,  he  could  properly  apply  it, 
or  have  it  applied,  by  way  of  set-off,  to  the  payment  of  his  in- 
dividual debt.  Here,  again,  it  will  be  observed  that  this  case 
does  not  decide  the  precise  point  presented  by  this  appeal, 
though  the  justices  in  delivering  their  opinions  do  recognize 
the  right  of  the  persons  really  entitled  to  the  beneficial  interest 
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in  the  fund  to  interpose,  and  assert  their  equity  as  against  the 
claim  of  the  legal  owner. 

Indeed,  this  equity  on  the  part  of  the  persons  beneficially 
interested  in  the  fund  to  interpose  and  prevent  the  payment  of 
it  to  one  claiming  merely  as  legal  owner  seems  to  be  conceded; 
but  it  is  urged  that,  in  the  absence  of  any  such  interposition, 
the  bank,  having  no  equity  of  its  own,  cannot  resist  the  claim 
of  the  legal  owner.  This  concession,  it  seems  to  us,  is  fatal  to 
the  plaintiff's  claim  in  this  case;  for  it  involves  an  admission 
of  the  superior  right  of  the  equitable  to  that  of  the  merely  legal 
owner,  and  the  fact  that  the  equitable  owners  have  not  inter- 
posed in  this  case  cannot  affect  the  question,  inasmuch  as  they 
are  minors,  and  their  rights  cannot  be  forfeited  by  laches  or 
non-claim,  as  it  is  one  of  the  duties  of  the  court  to  protect  the 
rights  of  infants. 

It  appears  to  us,  therefore,  that  in  no  view  of  the  case  is  the 
plaintiff,  as  executor  of  M.  W.  Gary,  entitled  to  the  money  de- 
posited in  bank  to  the  credit  of  M.  W.  Gary,  guardian;  that 
Buch  money,  set  apart  from  his  own  by  the  testator,  and  desig- 
nated specifically  as  the  money  of  his  warjds,  constitutes  no 
part  of  the  assets  of  the  testator's  estate,  and  cannot  lawfully 
be  paid  to  his  executor.  Suppose  the  estate  of  M.  W.  Gary 
had  proved  to  be  insolvent;  then,  if  this  money  were  paid  over 
to  the  executor,  it  must,  of  course,  go  into  the  general  assets  of 
the  testator's  estate,  though  specially  designated  by  the  testa- 
tor as  the  money  of  his  wards,  and  would  be  applied  pro  rata 
to  the  claims  of  creditors  generally,  to  the  loss  and  prejudice 
of  the  wards,  or  the  sureties  on  the  guardianship  bond,  whose 
rights  are  entitled  to  be  respected. 

Under  this  view  of  the  case,  the  other  question  as  to  interest 
cannot  arise,  and  need  not,  therefore,  be  considered. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  complaint  be  dismissed. 
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Insurance  Company. 
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bfSintANCK  Company  is  Responsible  not  only  foe  Acts  of  its  Agents 
within  the  scope  of  their  agency,  but  also  for  the  acta  of  the  agenta' 
clerks,  when  the  company  knew  or  ought  to  have  known  that  other  per- 
sons would  be  employed  by  and  to  act  for  the  agents. 

Insitrance  Broker  is  Agent  of  Company  for  the  purpose  of  delivering 
policy  and  collecting  premium. 

Insurance  Brokek,  having  Authority  Simply  to  Receive  and  For- 
ward Applications,  Deliver  Policies,  and  Collect  Prkmium.s,  ha3 
No  Apparent  Power  to  Bind  Company  by  subsequently  altering  a 
policy  by  inserting  a  clause  binding  the  company  to  pay  the  loss  to  one 
other  than  the  insured. 

Insurance  Broker  is  Agent  of  Insured,  and  not  of  Company,  when  he 
receives  from  the  insured  an  application  for  a  change  in  the  policy,  and 
undertakes  to  procure  such  change. 

Decree  will  not  be  Justified  or  Sustained  by  Facts  Appearino  only 
in  Proof,  and  not  set  forth  in  the  bill  or  answer. 

Bill  in  chancery.     The  facts  are  stated  in  the  opinion. 

Washburn  and  Templeton,  for  the  complainant. 

Webb  and  McClung,  for  the  defendant. 

LuRTON,  J.  The  bill  in  this  cause  was  filed  by  the  Puluth 
National  Bank  against  the  Knoxvillo  Fire  Insurance  Com- 
pany on  a  policy  for  one  thousand  dollars  ipsuod  by  raid 
insurance  company  to  the  Oncota  Lumber  Conipauy',  oC 
Oneota,  Minnesota.     The  policy,  upon  its  fum\  U  mHa<\  5»hj-- 
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able,  in  case  of  loss,  "  to  the  Duluth  National  Bank  as  their 
interest  may  appear."  The  insurance  was  upon  lumber,  and 
the  property  insured  was  destroyed  by  fire,  and  this  action  is 
to  recover,  under  the  policy,  for  said  loss.  The  Oneota  Lum- 
ber Company,  the  party  assured,  is  not  before  the  court,  either 
as  complainant  or  defendant. 

Complainants  sue  upon  the  express  agreement  to  pay  the 
ioRs  to  it  to  the  extent  of  its  interest.  This  interest,  both 
from  the  face  of  the  bill  and  from  the  proof,  appears  to  be  the 
■whole  amount  of  the  loss,  the  policy  being  held  by  complain- 
ant as  collateral  security  for  a  debt  due  from  the  lumber  com- 
pany much  larger  than  the  face  of  the  policy.  The  defendant, 
in  its  answer,  denies  that  it  ever  contracted  to  pay  the  loss  to 
the  Duluth  National  Bank;  says  that  said  bank  is  unknown 
to  it,  and  that  the  words,  "  loss,  if  any,  payable  to  the  Duluth 
National  Bank  as  their  interest  may  appear,"  were  not  in  the 
policy  when  issued  or  delivered,  and  that  same  have  been 
fraudulently  interpolated  since  delivery.  The  facts  necessary 
to  the  determination  of  the  issue  thus  presented  are  as  fol- 
lows:— 

The  Oneota  Lumber  Company,  being  largely  indebted  to 
the  Dnluth  National  Bank,  was  called  upon  by  said  bank  to 
insure  the  stock  of  lumber  in  their  yard  for  their  benefit 
against  loss  by  fire.  This  they  agreed  to  do,  and  they  accord- 
ingly applied  to  the  firm  of  Mendenhall  and  Haines,  who 
were  insurance  agents  at  Duluth,  Minnesota,  for  five  thou- 
sand dollars  of  insurance,  stating  to  them  that  they  wanted 
the  policies  made  payable,  in  case  of  loss,  to  complainant 
as  its  interest  might  appear.  The  president  of  the  creditor 
bank  was  the  Mendenhall  of  the  firm  of  insurance  agents, 
and  the  member  of  the  firm  who  received  the  order  for 
insurance  and  acted  in  the  matter  throughout.  This  wit- 
ness says  that  his  firm  was  unable  to  place  the  insurance  in 
any  company  represented  by  them,  or  in  any  other  company 
represented  at  Duluth.  In  this  dilemma,  he  wrote  to  the 
firm  of  Crawford,  Craig,  &  Co.,  insurance  brokers  at  Chicago, 
Illinois,  to  obtain  the  needed  insurance,  instructing  them 
that  the  loss,  if  any,  was  to  be  made  payable  to  the  Duluth 
National  Bank.  Crawford,  Craig,  &  Co.  were  in  their  turn 
iinable  to  place  this  insurance  with  any  company  represented 
by  them.  This  latter  firm  thereupon  applied  to  one  Mrs.  M. 
R.  Smith,  an  insurance  broker  doing  business  in  Chicago,  to 
place  with  the  Knoxville  Fire  Insurance  Company  a  policy  for 
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them.  Mrs.  Smith  did  forward  to  said  company,  at  their 
chief  office  in  Knoxville,  Tennessee,  an  application  for  a  pol- 
icy of  insurance  in  favor  of  said  Oneota  Lumber  Company,  t» 
the  amount  of  one  thousand  dollars. 

In  the  application  to  Mrs.  Smith  by  Crawford,  Craig,  &  Co, 
nothing  was  said  about  making  the  loss  payable  to  complain- 
ant, and  hence  in  her  application  to  the  defendant  corporation 
nothing  was  said  as  to  the  loss  clause  desired.  The  applica- 
tion was  granted,  and  a  policy  for  the  desired  amount,  properly 
signed  by  the  president  and  secretary'',  and  countersigned  by 
the  local  agent  at  Knoxville,  was  sent  to  Mrs.  Smith  for  do- 
livery.  This  policy  was  received  by  Mrs.  Smith,  and  was 
duly  delivered  by  her  to  Crawford,  Craig,  &  Co.  for  the  Oneota 
Lumber  Company.  After  its  receipt  by  Crawford,  Craig,  & 
Co.,  they  discovered  that  the  loss  was  not  made  payable  to  th© 
Duluth  National  Bank,  and  they  thereupon  returned  it  to  Mrs. 
Smith's  office,  with  the  request  that  the  policy  should  be  changed 
80  as  to  be  made  payable  as  desired  by  the  assured.  This  re- 
quest, we  are  satisfied,  was  not  made  to  Mrs.  Smith  personally,, 
nor  was  she  at  any  time  requested  to  have  the  loss  made  pay- 
able to  complainant.  The  circumstances  seem  to  show  that  a 
clerk  in  her  office  w^as  handed  the  policy,  and  requested  to 
have  the  desired  clause  inserted.  On  the  same  day,  or  very 
shortly  after,  says  Crawford,  the  policy  was  returned  to  Craw- 
ford, Craig,  &  Co.  with  the  Avords,  "loss,  if  any,  payable  to  the 
Duluth  National  Bank  as  their  interest  may  appear,"  written 
upon  the  face  of  the  policy.  The  proof  shows  satisfactorily 
that  these  words  were  not  inserted  by  Mrs.  Smith,  or  by  her 
direction,  and  we  are  entirely  satisfied  that  she  never  saw  the 
policy  after  her  original  delivery  of  it  to  Crawford,  Craig,  & 
Co.,  or  even  heard  of  the  application  for  the  insertion  of  tho 
loss  clause.  The  only  proof  in  the  record  tending  to  show  by 
whom  these  words  were  interpolated  is  proof  of  Crawford  and 
his  clerk  that  the  handwriting  of  the  disputed  words  is  that 
of  one  Mulvany,  a  clerk  at  the  time  in  the  office  of  Mrs.  Smith. 
It  is  also  clear  that  no  application  for  this  change  in  the  policy 
was  ever  made  to  the  home  office  of  the  insurer.  Crawford, 
Craig,  &  Co.,  after  the  return  of  the  policy  to  them,  forwarded 
it  to  Mendenhall  and  Haines,  at  Duluth,  and  the  latter  firm 
delivered  it  to  the  Oneota  Lumber  Company,  and  by  them  it 
was  left  with  the  complainant  to  secure  a  pre-existing  debt. 

Mrs.  Smith  was  what  is  called  by  the  witnesses  an  insur- 
ance broker.     The  proof  shows  that  she  had  no  express  au- 


Sept.  1886.]    DuLUTH  Nat.  Bank  v.  Fire  Ins.  Co.  747 

thority  to  enter  into  a  contract  of  insurance.  Her  business 
was  to  forward  to  the  Knoxville  Insurance  Company,  or  any 
other  company  with  whom  she  had  business  relations,  an  ap- 
plication for  the  insurance  she  should  be  requested  to  obtain 
or  place.  The  company  reserved  the  right  to  grant  or  refuse 
such  application;  and  if  granted,  a  policy,  properly  filled  up 
and  signed,  was  forwarded  to  her  for  delivery  to  the  applicant 
and  collection  of  premium.  She  was  paid  by  a  commission 
reserved  by  her  out  of  the  premiums  thus  collected,  and  the 
balance  was  to  be  forwarded  by  her  to  the  company.  No  ex- 
press authority  was  ever  given  to  her  to  alter  a  contract  of 
insurance  by  changing  the  payee  in  case  of  loss. 

If  such  a  change  was  desired  by  assured,  she  could  only 
return  the  policy  to  the  company  with  the  request  that  such 
a  change  should  be  made;  and  if  granted  by  the  company, 
the  policy,  with  loss  clause  indorsed,  was  returned  to  her  for 
delivery  to  assured.  The  business,  as  thus  managed  by  Mrs. 
Smith,  constitutes  an  insurance  brokerage  business,  and  in 
many  material  respects  diifers  from  the  ordinary  local  agencies 
of  insurance  companies.  If  she  is  to  be  regarded  as  the  agent 
of  the  Knoxville  Fire  Insurance  Company  in  any  legal  sense, 
her  agency  was  limited  and  special,  and  would  be  confined  to 
the  receiving  and  forwarding  of  applications  for  insurance,  the 
receiving  and  delivery  of  the  signed  and  completed  policies, 
and  the  collection  of  the  premiums  for  insurance.  She  cer- 
tainly was  not  a  general  agent  for  the  defendant  company.  It 
is  insisted  by  complainants  that  the  insertion  of  the  loss 
clause  by  Mulvany,  her  clerk,  even  if  done  without  the 
knowledge  of  Mrs.  Smith,  was,  in  legal  contemplation,  hel 
act,  and  is  as  binding  upon  the  company  as  if  done  by  Mrs. 
Smith.  We  think  that  generally  this  would  be  so.  "  Not 
only  is  the  insurer  responsible  for  the  acts  of  its  agent  within 
the  scope  of  his  agency,  but  also  for  the  acts  of  its  agent's 
clerks,  or  any  person  to  whom  he  delegates  authority  to  dis- 
charge his  functions  for  him.  Of  course  the  act  must  be  done 
by  some  person  authorized  expressly  or  impliedly  by  the 
agent,  and  under  such  circumstances  that  the  insurer  knew 
or  ought  to  have  known  that  other  persons  would  be  employed 
by  and  to  act  for  the  agent":  Wood  on  Insurance,  sec.  409. 

For  the  purpose  of  this  case,  the  insertion  of  this  loss  clause 
will  be  treated  as  in  legal  effect  the  same  as  if  inserted  by 
Mrs.  Smith.     Would  the  act  of  Mrs.  Smith,  in  indorsing  on 


748  DuLUTH  Nat.  Bank  v.  Fire  Ins.  Co.  [Tenn. 

this  policy  the  words,  "  loss,  if  any,  payable  to  Duluth  Na- 
iional  Bank,"  bind  the  defendant  company? 

We  have  already  seen  that  she  had  no  express  authority  to 
make  such  indorsement.  Was  there  such  power  within  the 
apparent  scope  of  her  authority?  We  have  seen  that  her 
agency,  if  it  be  one  in  contemplation  of  law  at  all,  was  special 
and  limited.  The  course  of  business  as  conducted  by  her, 
as  shown  by  this  record,  was  to  receive  and  forward  to  the 
Knoxville  Fire  Insurance  Company,  at  Knoxville,  Tennessee, 
applications  for  insurance.  It  is  doubtful  whether,  in  thus 
receiving  and  forwarding  such  applications,  she  ought  not  to 
be  considered  as  the  agent  of  the  applicant.  But  it  is  unneces- 
sary to  decide  that  question  here.  If  the  company  granted 
the  insurance,  a  completed  policy  was  forwarded  to  her,  to  be 
delivered  by  her  to  the  assured,  and  it  was  then  her  business 
to  receive  the  premium.  In  the  matter  of  the  delivery  of  the 
policy  and  the  receipt  of  premium,  she  must  be  taken,  as  mat- 
ter of  law,  to  have  been  the  agent  of  the  insurer:  Murphy  v. 
Southern  Life  Ins.  Co.,  3  Baxt.  440;  27  Am.  Rep.  761. 

We  then  have  the  case  of  an  agent  of  the  Knoxville  Fire 
Insurance  Company,  with  power  and  authority  to  deliver  to 
the  assured  the  policy  of  insurance,  and  to  receive  for  the 
company  the  premium  thereon.  Has  such  an  agent  the 
power,  or  is  such  authority  within  the  apparent  scope  of  her 
power,  to  bind  the  insurer  by  subsequently  altering  the  con- 
tract of  insurance  so  as  to  insert  a  clause  binding  the  com- 
pany to  pay  any  loss  to  one  other  than  the  assured?  The 
power  to  change  and  alter  a  contract  is  as  high  a  power  as  to 
make  a  contract.  To  change  the  payee  of  the  policy  was  to 
interest  a  third  person  in  the  insured  property.  Whatever 
moral  risk  was  involved  in  the  original  contract  is  doubled  by 
the  agreement  to  pay  the  loss  to  one  other  than  the  assured. 
In  case  of  sale  or  assignment  of  the  insured  property,  the  as- 
sent of  the  company  is  undoubtedly  necessary  before  the  bene- 
fit of  the  insurance  can  be  assigned  to  the  purchaser. 

Upon  the  very  face  of  the  policy  in  this  case  is  contained 
the  printed  direction  that  when  the  policy  is  to  be  used  "for 
purposes  of  collateral  security,"  the  policy  must  not  be  as- 
signed, but  made  "payable,  in  case  of  loss,"  by  indorsement 
on  its  face.  The  courts  have  always  assented  to  the  proposi- 
tion that  fire  insurance  is  a  personal  contract. 

Says  Judge  McKlinney,  in  Mutual  Protection  Ins.  Co.  v.  Ham- 
ilton, 5  Sneed,  273:  "The  question  as  to  the  necessity  of  the 
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knowledge  and  assent  of  the  underwriters  to  the  assignment  of 
a  policy  is  very  different  with  reference  to  fire  policies  from  life 
and  marine  policies.  The  assent  of  the  insurer  to  the  assign- 
ment, in  order  to  give  it  validity  as  against  the  ofiice,  in  the 
case  of  a  fire  policy,  is  generally  admitted;  and  notice  of  the 
assignment  must,  therefore,  be  given,  or  the  assignee  will  not 
be  entitled  to  the  insurance  money.  The  reason  of  this  re- 
quirement in  fire  policies  is  obvious.  In  such  cases  the  per- 
sonal character  of  the  insured  for  integrity  and  prudence  is  a 
most  important  consideration.  In  the  language  of  the  books, 
thero  is  infused  into  the  contract  of  fire  insurance  something 
in  the  nature  of  a  choice  of  persons.  The  insurer  might  be 
quite  willing  to  underwrite  a  policy  for  one  person,  but  not 
for  another  of  difi'erent  character  and  habits.  The  known 
reputation  of  the  assured  might  be  an  ample  guaranty  that 
ho  would  not  secretly  destroy  his  own  property  with  a  view  to 
recover  the  insurance  money,  while  that  of  the  assignee  might 
furnish  no  such  assurance." 

The  reasons  thus  forcibly  stated  as  ground  for  avoiding  a 
policy  assigned  without  consent  of  the  insurer  are  equally  ap- 
plicable in  cases  where  it  is  desired  that  the  loss  shall  be 
made  payable  to  one  other  than  the  assured.  In  case  of  such 
agreement  to  pay  the  loss  to  a  third  person,  the  new  payee  be- 
conies  at  once,  to  the  extent  of  the  interest  he  has  in  the  policy, 
interested  in  the  destruction  of  the  property  assured,  and  it 
operates  much  as  £n  assignment  of  the  policy.  To  make  a 
change  so  material  as  to  alter  the  face  of  a  policy  of  insurance, 
by  indorsing  an  agreement  to  pay  the  loss  to  one  other  than 
tho  original  party  named  as  payee,  is  to  make  a  new  contract 
altogether.  An  applicant  for  such  a  change  in  his  policy  of 
insurance  would  not,  in  our  opinion,  be  justified  in  assuming 
that  such  power  was  within  the  scope  of  the  authority  of  an 
agent  who  had,  in  the  first  instance,  forwarded  his  application 
for  insurance  to  the  company,  and  whose  agency  he  thereby 
had  notice  was  limited  to  delivery  of  policy  and  receipt  of  pre- 
mium: Wood  on  Insurance,  sec.  384;  May  on  Insurance,  sec. 
123 

"The  burden  is  upon  the  assured  to  show  the  act  relied  upon 
to  Ix;  within  the  scope  of  the  apparent  authority  of  the  agent 
doing  it.  The  law  makes  no  presumption  as  to  the  powers  of 
an  agent.  His  authority  must  be  shown,  and  what  the  agent 
has  done  for  the  principal,  which  has  been  ratified  by  him,  is 
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competent  proof,  in  the  absence  of  other,  as  to  the  power  of  an 
agent":  Wood  on  Insurance,  sees.  396,  399. 

This  record  discloses  no  previous  effort  of  Mrs.  Smith  to 
bind  the  company  by  inserting  this  loss  clause  in  policies 
issued  by  this  company,  and  the  record  contains  no  facts  or 
circumstances  which  would  justify  the  assumption  that  she 
had  the  authority  claimed. 

It  is  next  urged  by  counsel  that  if  Mrs.  Smith  did  not 
have  authority  to  make  such  indorsement  herself,  they  had  a 
right  to  assume  that  she  had  forwarded  the  policy  to  the  com- 
pany at  Knoxville,  and  had  the  indorsement  made  there;  and 
that  if  she  has  practiced  a  fraud  by  making  indorsement  her- 
self, the  company  is  bound  as  between  it  and  the  assured. 

We  are  of  opinion  that  Mrs.  Smith's  agency  for  the  defend- 
iint  company,  so  far  as  this  particular  contract  of  insurance 
was  concerned,  was  at  an  end,  and  her  authority  exhausted, 
when  she  delivered  the  policy  to  the  agents  of  the  assured  and 
collected  the  premium.  In  receiving  from  the  assured  an  ap- 
plication for  a  change  in  the  policy,  and  undertaking  to  pro- 
cure such  change,  we  think  she  is  to  be  treated  as  the  agent  of 
the  assured,  and  not  of  the  insurer. 

The  assumption,  however,  that  complainant  had  a  right  to 
assume  that  the  policy  had  been  sent  by  Mrs.  Smith  to  the 
company  at  Knoxville,  and  that  the  indorsement  of  this  loss 
clause  had  been  made  there,  and  by  the  company,  is  not  sus- 
tained by  the  facts  in  this  case.  Crawford,  Craig,  &  Co.  were 
the  agents  of  the  assured  to  procure  this  insurance,  and  the 
knowledge  of  their  agents  is  notice  to  them.  Crawford,  Craig, 
&  Co.  are  bound  to  have  known  that  this  policy  was  not  sent 
to  Knoxville  for  this  indorsement,  because  Mr.  Crawford  says 
that  the  policy  was  returned  to  them  indorsed  on  the  same 
day  the  application  for  such  change  was  made,  or  very  soon 
thereafter.  We  think,  from  all  the  circumstances,  that  it 
was  returned  to  them  the  same  day.  If  this  was  so,  then 
be  knew  the  policy  had  been  changed  in  Mrs.  Smith's  oflice. 
Again,  tliis  alteration  was  made  in  the  handwriting  of  a 
clerk  in  Mrs.  Smith's  office,  whoso  hand  was  well  known  to 
both  Crawford  and  his  clerk,  who  had  requested  the  change. 
So  that  we  think  it  more  than  probable  that  the  handwriting 
i:i  which  tlie  change  was  made  gave  the  agents  of  the  assured 
notice  that  it  had  been  made  in  Mrs.  Smith's  office. 

Tlie  able  counsel  for  complainants  urge,  liowever,  that  if 
this  "loss  clause"  is  not  binding  upon  the  company,  com- 
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plainants  ouglit,  nevertheless,  to  recover  upon  the  policy  upon 
the  ground  that  the  facts  in  the  record  amount  to  an  equitable 
assignment  of  the  policy  by  the  Oneota  Lumber  Company 
to  it.  The  facts  relied  upon  as  amounting  to  an  equitable 
assignment  all  appear  in  the  proof.  No  facts  are  set  out  in 
<)ither  the  bill  or  the  answer  which  would  justify  such  a  de- 
cree. The  bill  is  framed  alone  as  a  bill  to  enforce  a  contract 
of  insurance,  when  the  loss  is  made  payable  to  complainant; 
and  the  suit  is  upon  the  special  agreement  to  pay  the  loss 
to  complainant.  The  answer  makes  an  issue  upon  this  loss 
clause, 

A  recovery  cannot  be  had  upon  the  proof  alone.  The  facts 
constituting  the  case  upon  which  the  decree  is  sought,  not 
being  set  forth  in  either  the  bill  or  answer,  and  appearing 
only  in  the  proof,  will  not  sustain  a  decree:  Sheratz  v.  Nico' 
demus,  7  Yerg.  23;  Cunningham  v.  Woods,  4  Humph.  417; 
Bedford  v.  Williams,  5  Cold.  207;  Furman  v.  North,  4  Baxt. 
296;  Shaw  v.  Patterson,  2  Coop.  175. 

This  reason  is  suGScient  answer  to  this  part  of  this  case, 
without  stating  other  equally  fatal  objections  to  this  claim  of 
complainant  to  be  an  equitable  assignee. 

The  decree  of  the  chancellor  dismissing  the  bill  of  complain- 
ant was  correct,  and  we  accordingly  affirm  it,  with  costs. 

Insurance  Company,  when  Bound  by  Acts  of  Clerk  of  Agent:  Sea 
Bodine  v.  Exchange  F.  Ins.  Co.,  10  Am.  Rep.  566. 

Agent  of  Insurance  Company  to  Receive  and  Forward  Applica- 
tions, deliver  policies,  and  collect  premiums  has  limited  authority  to  biad 
company:  See  Bartholomew  v.  Merchania'  Ins.  Co.,  96  Am.  Dec.  65;  Comba  v. 
Uannihal  Sav.  tfc  Ins.  Co.,  97  Id,  383;  Miller  v.  Mutual  Benefit  L.  Ins.  Co.,  7 
Am.  Rep.  122;  Murphy  v.  Southern  L.  Irn.  Co.,  27  Id.  761;  Critchett  v.  Ameri- 
can  Ins.  Co.,  36  Id.  230;  Stockton  v.  Firemen's  Ins.  Co.,  39  Id.  277.  The  ex- 
tent  of  the  authority  of  an  insurance  agent  to  bind  his  principal  by  filling 
out  applications  for  insurance  is  a  question  of  fact  for  the  jury:  Hough  v. 
City  F.  Ins.  Co.,  76  Am.  Dec.  581. 

Agent  to  Receive  and  Forward  Applications  fob  Insurance,  no\r 
Far  Agent  of  Insured:  See  Mutual  F.  Ins.  Co.  v.  Deale,  79  Am.  Dec.  673; 
Bawls  V.  American  Mut.  L.  Ins.  Co.,  84  Id.  280;  Bartholowew  v.  Merchants' 
Ins.  Co.,  96  Id.  65.  As  to  the  effect  of  stipulations  seeking  to  make  th« 
agent  of  the  company  the  agent  of  the  insured,  see  Clark  v.  Union  Mut,  F. 
Ins.  Co.,  77  Id.  721,  and  note. 

Insurance  Agent,  when  may  Change  or  Modify  Terms  of  Policy: 
See  Gloucester  Mfg.  Co.  v.  Howard  F.  Ins.  Co.,  66  Am.  Dec.  376;  Dayton  In*. 
Co.  V.  Kelly,  15  Am.  Rep.  612. 
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Young  v.  South  Tredegar  Iron  Company. 

[85  Tennessee,  189.] 

Assignee  of  Certificates  of  Stock  Takes  Them  SaBJEcr  to  All  Equities 
existing  against  the  assignor.  They  are  merely  evidence  of  the  owner- 
ship of  shares,  and  are  not  negotiable. 

Attachment  of  Shares  of  Stock  Takes  Precedence  over  Sale  thereov 
Previously  Negotiated  but  not  consummat«d  by  an  actual  transfer  and 
delivery  of  the  stock  certificate  until  after  the  attachment  was  levied* 
although  made  without  notice  of  the  attachment. 

Situs  of  Corporation  Itself  Determines  Situs  of  Stock,  without  re- 
gard to  the  locality  of  the  stock  certificates. 

Corporation  Formed  in  One  State  may  be  Made  Domestic  Corpor.\- 
TiON  OF  Another  State,  in  which  it  has  its  officers  and  transacts  its 
business,  notwithstanding  the  fiction  of  the  law  that  a  corporation 
dwells  only  in  the  state  of  its  creation,  and  cannot  migrate  therefrom. 

iJoRPORATiON  Formed  in  Another  State  for  Manufacturing  or  Minino 
Purposes  Becomes  Domestic  Corporation  of  Tennessee  by  complying 
with  the  act  of  1877,  chapter  31. 

Corporation  Formed  in  Another  State  for  Manufacturing  or  Mining 
Purposes  will  be  Presumed,  in  the  absence  of  proof  to  the  contrary, 
to  have  complied  with  the  Tennessee  act  of  1877,  chapter  31,  where  it 
carries  on  business  in  Tennessee,  and  its  general  office,  officers,  directory, 
books,  seal,  plant,  and  property  are  in  that  state. 

Stock  of  Corporation  Formed  in  One  State  but  Existing  as  Domestic 
Corporation  in  Another  State  is  Subject  to  Attachment  in  th» 
latter  state,  against  a  non-resident  owner,  although  the  certificates  ar» 
in  his  possession  beyond  the  limits  of  the  state. 

Fact  or  Sufficiency  of  Levy  of  Attachment  cannot  be  Inquired  into 
OR  Disputed  by  a  party  who  admits  in  his  pleading  the  levy  of  the  at- 
tachment. 

Misnomer  of  Corporation  must  be  Pleaded  in  Abatement,  or  it  i» 
waived. 

Bills  in  chancery,  —  the  one  filed  by  Young  against  the 
South  Tredegar  Iron  Company,  the  other  by  Fox  against  the 
eame  company.     The  opinion  states  the  facts. 

W.  L.  Eakin,  De  Witt  and  ThomaSj  and  Letois  Shepard,  for 
Young. 

Key,  Richmond,  and  Clark,  for  Fox. 

LuRTON,  J.  The  subject-matter  of  the  litigation  in  each  of 
•hese  bills  is  the  same.  The  question  is  as  to  the  title  to 
thirty  shares  of  stock  in  the  Powell  Iron  and  Nail  Company, 
otherwise  known  as  the  South  Tredegar  Iron  Company. 
Young  claims  title  by  virtue  of  an  attachment  proceeding  in 
the  chancery  court  of  Hamilton  County  against  W.  II.  Pow- 
ell, the  original  owner  of  said  shares,  and  under  which  pro- 
ceeding these   shares   were   sold  and  bought  by   him.      Fox 
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claims  the  same  shares  by  virtue  of  a  private  sale  and  assign- 
ment of  the  certificates  by  Powell  to  himself.  The  determi- 
nation of  the  true  title  involves  the  settlement  of  several 
distinct  questions.  The  attachment  under  which  Young 
claims  was  issued  under  an  original  attachment  bill,  filed  in 
the  circuit  court  of  Hamilton  County,  against  W.  H.  Powell 
and  the  Powell  Iron  and  Nail  Company. 

Powell  was  charged  to  a  non-resident  debtor  to  the  com- 
plainant in  attachment  bill,  and  to  own  thirty  shares  of  stock 
in  the  Powell  Iron  and  Nail  Company,  a  Missouri  corporation, 
conducting  its  business  and  having  its  chief  office  in  Hamilton 
County,  Tennessee.  The  stock  was  levied  on,  and  notice  given 
to  the  ofiicer  having  charge  of  books  of  the  corporation,  June 
1,  1882.  By  decree  of  the  chancery  court,  based  on  publica- 
tion, and  pro  confesso  as  to  Powell,  and  answer  of  the  corpora- 
tion, the  stock  was  decreed  to  be  sold,  and  the  corporation 
ordered  to  make  transfer  on  its  books  of  the  said  stock  to  the 
purchaser.  It  was  accordingly  sold  December  30,  1882,  Young 
becoming  purchaser.  The  corporation  refused  to  recognize 
Young's  purchase,  or  to  transfer  stock  to  him,  for  reasons 
which  will  appear  hereafter.  Young's  bill  is  to  compel 
transfer. 

Fox  claims  to  have  purchased  the  same  stock  from  Powell 
for  a  full  consideration  before  the  filing  of  said  bill.  The 
proof,  however,  shows  that  while  there  was  a  negotiation  for 
the  sale  and  purchase  of  this  stock  before  May  3,  1882,  the 
effect  of  which  it  is  not  necessary  here  to  determine,  yet  the 
stock  certificates  were  not  transferred  in  writing  or  actually 
delivered  until  June  2  or  3,  1882,  on  which  day  the  purchaser 
paid  for  same  by  giving  his  notes,  payabe  in  forty-five,  seven- 
ty-five, and  one  hundred  and  five  days  from  that  date.  We 
think  the  fact  that  the  purchase  price  was  not  paid  on  the 
stock  certificates  in  the  hands  of  Powell,  assigned  and  deliv- 
ered to  Fox,  until  June  2d  or  3d,  left  the  legal  title  to  these 
shares  in  Powell,  the  owner,  until  such  delivery  and  actual 
assignment,  and  that  they  were  subject  to  attachment  at 
the  time  they  were  levied  on,  June  1,  1882.  At  the  time  of 
this  sale  to  Fox,  both  himself  and  Powell  were  non-residents 
of  this  state,  and  neither  had  any  actual  notice  of  the  pen- 
dency of  the  attachment  bill  under  which  Young  claims  title. 
The  stock  certificates  in  the  hands  of  Powell  were  the  mere 
evidence  of  the  ownership  of  shares  in  a  corporation.  It  is 
well  settled  that  such  certificates  are  not  negotiable.     The 
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assignee  takes  them  subject  to  all  the  equities  which  existed 
against  the  assignor.  They  are  choses  in  action:  Cornick  v. 
Richards  J  3  Lea,  1. 

The  court  in  this  case  of  Cornick  v.  Richards,  it  being  a 
contest  between  attaching  creditors  and  assignees  of  stock 
certificates,  said:  "We  do  not  hold  ....  these  certificates 
negotiable,  or  that  any  of  the  incidents  of  such  character 
goes  with  them  by  assignment,  so  that  the  assignee  must  take 
subject  to  previous  equities  as  any  other  assignee  standing 
in  the  shoes  of  his  assignor.  We  only  hold  that  the  title 
passes,  and  is  completely  transferred,  whether  in  case  of  col- 
laterals or  an  absolute  sale,  so  that  a  creditor  who  has  fixed 
no  lien  on  it  before  cannot  appropriate  it  to  his  debt  and  over- 
ride the  title  of  the  purchaser,  who  has  in  good  faith  obtained 
a  regular  assignment  of  the  certificate  of  stock  under  a  valid 
contract  between  himself  and  the  owner." 

While  the  case  of  Cornick  v.  Richards  does  hold  that  an 
assignment  or  delivery  of  a  certificate  of  stock  passes  the  title 
without  transfer  on  the  books  of  the  company  or  notice  to  the 
company  as  against  a  subsequent  attachment,  yet  we  do  not 
think  that  anything  less  than  an  actual  transfer  and  delivery 
of  the  stock  certificate  will  defeat  an  attachment  levied  before 
notice  to  the  corporation;  and  we  understand  that  case  to  so 
hold.  The  attachment  bill  under  which  Young's  title  arises 
specifically  describes  this  very  stock,  and  it  was  filed  May 
30th,  at  least  two  days  before  any  valid  transfer  of  the  title  or 
delivery  of  the  certificate  to  Fox.  Any  transfer  of  property 
thus  specifically  mentioned  in  an  attachment  bill  is  void  as 
to  the  complainant  in  such  bill:  Code,  sec.  3507.  By  sections 
1487  and  3097  stocks  in  all  corporations  are  declared  to  be 
personal  property,  and  subject  to  execution:  Memphis  Appeal 
Publishing  Co.  v.  Pike,  9  Heisk.  697. 

Undoubtedly  all  stocks  subject  to  execution  would  be  sub- 
ject to  attachment  in  equity:  Cornick  v.  Richards,  3  Lea,  15, 
16.  And  indeed,  without  regard  to  the  legislation  making 
such  stocks  liable  to  execution,  they  could  be  reached  by  at- 
tachment in  equity:  Code,  ses.  3500.  It  follows,  therefore,  all 
other  questions  out  of  the  way,  that  the  transfer  of  the  certi- 
ficates to  Fox  on  the  3d  of  June,  1882,  was  void  as  against  the 
attachment  bill  and  levy  of  June  1,  1882.  Powell  had  not 
delivered  the  stock  or  transferred  it  at  the  time  it  was  at- 
tached; and  not  having  parted  with  the  title,  it  was  subject 
to  attachment,  and  the  transfer,  after  filing  of  attachment  bill 
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and  after  levy  of  attachment,  gave  to  Fox  no  title  which  he 
can  assert  as  against  a  purchaser  under  the  attachment  pro- 
ceedings. 

The  bill  of  Fox  presents  another  objection  to  the  validity 
of  the  attachment  proceeding,  which  remains  to  be  considered. 
Ho  charges  that  the  sale  to  Young  was  void,  "because  said 
stock  was  not  susceptible  of  being  attached  in  this  state,  even 
if  it  had  been  Powell's  stock,  for  the  reason  that  the  said  cor- 
poration was  a  foreign  corporation,  having  its  principal  oflBce 
in  the  state  of  Missouri,  and  the  said  certificate  of  stock  was 
held  by  the  said  Powell  in  his  personal  custody  in  his  resi- 
dence in  the  state  of  Illinois." 

We  readily  concede  that  under  the  codes  of  all  civilized  na- 
tions jurisdiction  ends  where  neither  the  person  nor  property  of 
the  defendant  is  within  the  territorial  jurisdiction  of  the  court. 
It  is  conceded  that  Powell  was  not  personally  served  with  the 
process  of  the  court,  and  that  jurisdiction  to  make  any  decree 
affecting  him  or  his  property  depended  upon  a  valid  attach- 
ment of  property  owned  by  him  and  within  the  state.  If  the 
presence  within  the  state  of  the  stock  certificates  was  essential 
in  determining  the  situs  of  the  stock,  then  it  is  admitted  that 
the  certificates  were,  both  in  contemplation  of  law  as  well  as 
in  fact,  with  the  person  of  Powell,  who  was  a  non-resident. 
But  these  stock  certificates  were  the  mere  evidences  of  the 
ownership  of  shares, — indicia  of  his  interest  in  the  earnings 
and  profits  of  the  company.  Their  seizure  by  an  execution  or 
by  an  attachment  would  not  be  a  seizure  or  levy  upon  the 
stock  itself  without  more.  Notice  to  the  corporation  or  to  the 
oCQccr  having  charge  of  the  books  of  the  company  is  essential 
in  case  of  execution:  Code,  sec.  3035.  If  seized  by  an  at- 
tachment in  equity,  the  corporation  would  necessarily  have 
to  be  notified  and  properly  made  a  party  in  the  attachment 
bill.  Hence,  the  locality  of  the  paper  certificates  or  their  actual 
seizure  is  unimportant.  If  the  corporation  were  a  domestic 
one,  it  is  clear  that  the  absence  of  the  certificates  from  the 
state  would  cut  no  figure. 

What,  then,  is  the  situs  of  the  corporation  itself?  —  for  that 
will  determine  the  situs  of  the  stock.  The  original  charter  un- 
der whicli  it  organized,  it  is  admitted,  was  granted  by  the  state 
of  Missouri  in  1881.  The  evident  purpose  of  the  incorporators 
was  to  carry  on  business  in  the  state  of  Tennessee,  for  the 
charter  provides  that  there  shall  be  two  offices,  one  called  the 
home  office  in  St.  Louis,  and  the  other  in  Chattanooga,  Ten- 
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nessee.  By  a  fiction  of  law  long  recognized,  and  which  it  is^ 
unnecessary  to  question  in  this  case,  a  corporation  dwells  only 
in  the  state  of  its  creation,  and  cannot  migrate  therefrom: 
Bank  of  Augusta  v.  Earl,  13  Pet.  590;  Ohio  Life  Ins.  Co.  v. 
Merchants'  Ins.  Co.,  11  Humph.  25;  53  Am.  Dec.  742;  Lane  v. 
Bank  of  West  Tennessee,  9  Heisk.  436. 

In  a  very  able  opinion  by  the  supreme  court  of  New  York, 
to  which  we  have  been  referred  by  counsel,  and  to  which  much 
weight  seems  attached,  it  was  held  that  the  situs  of  the  stock 
of  a  non-resident  corporation  was  determined  by  the  fiction  as 
to  the  residence  of  the  corporation,  and  that,  although  the  cor- 
poration was  carrying  on  business  in  New  York,  and  its  oflBcers 
and  property  were  within  that  state,  yet  it  was  in  theory  of  law 
a  foreign  corporation,  and  its  stock  not  subject  to  the  attach- 
ment laws  of  that  state:  Plimpton  v.  Bigelow,  93  N.  Y.  592. 
But  this  very  case  concedes  that  "if  the  corporation,  by  having^ 
its  officers,  and  by  transacting  business,  in  a  state  other  than 
its  domicile  of  origin,  is  deemed  to  be  itself  present  as  an  en- 
tity in  Buch  foreign  state  to  the  same  extent  and  in  the  same 
sense  as  it  is  present  in  the  state  which  created  it,  it  may  bo 
conceded  that  its  shares  might  be  properly  attached  in  such 
foreign  jurisdiction." 

It  is,  in  the  new  we  take  of  this  case,  unnecessary  to  de- 
termine whether  the  fiction  as  to  the  situs  of  the  corporation 
entity  ought  not  to  yield  in  the  interest  of  justice  to  the  actual 
facts  shown  in  this  case  as  to  the  business  and  property  of 
this  corporation. 

The  supreme  court  of  the  United  States  in  the  case  of  Rail- 
road V.  Harris,  12  Wall.  82,  say:  "Nor  do  we  see  any  reason 
why  one  state  may  not  make  a  corporation  of  another  state, 
as  there  organized  and  conducted,  a  corporation  of  its  own, 
quo  ad  hoc  any  property  within  its  jurisdiction.  That  this 
may  be  done  was  distinctly  held  in  Ohio  and  Mississippi 
R.  R.  Co.  V.  Wheeler,  1  Black.  297." 

The  court  in  the  same  case  case  further  say:  "It  is  well 
settled  that  corporations  of  one  state  may  exercise  their  facul- 
ties in  another,  so  far,  and  on  such  terms  and  to  such  extent, 
as  may  be  permitted  by  the  latter.  The  question  is  always 
one  of  legislative  intent,  and  not  of  legislative  power  or  legal 
possibility":  Railroad  Co.  v.  Harris,  12  Wall.  82;  Morawetz 
on  Corporations,  sec.  513;  Doyle  v.  Continental  Ins.  Co.,  94 
U.  S.  535. 

Has  the  legislature  of  Tennessee   determined  upon  what 
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terms  and  to  what  extent  a  foreign  corporation  may  exercise 
its  powers  in  Tennessee?  What  is  the  status  of  the  defendant 
corporation  under  the  policy  and  legislation  of  this  state? 
The  act  of  1877,  chapter  31,  carried  into  code  of  Milliken  and 
Ventrees  as  sections  1992  to  2003,  inclusive,  provides  in  sub- 
stance that  every  corporation  created  by  the  laws  of  any  other 
state  for  the  purpose  of  engaging  in  the  business  of  manufac- 
turing metal,  timber,  cotton,  or  wool,  or  mining  ore  or  coal, 
desiring  to  carry  on  business  in  this  state,  must  first  file  with 
the  secretary  of  state  a  copy  of  its  charter,  and  cause  an  ab- 
stract of  same  to  be  registered  in  the  county  in  which  it  pro- 
poses to  engage  in  business.  By  a  subsequent  section  it  is  ex- 
pressly declared  that  "  such  corporations  shall  be  deemed  and 
taken  to  be  corporations  of  this  state,  and  shall  be* subject  to 
the  jurisdiction  of  the  courts  of  this  state,  and  may  sue  and  be 
€ued  therein  in  the  mode  and  manner  that  is  or  may  be  by 
law  directed  in  the  case  of  corporations  created  or  organized 
under  the  laws  of  this  state." 

We  do  not  think  that  a  foreign  corporation  of  the  character 
defined  in  this  act,  they  being  mining  and  manufacturing  cor- 
porations, are  authorized  to  carry  on  business  in  this  state,  ex- 
cept upon  compliance  with  this  act,  and  upon  the  terms  of 
this  act.  It  is  not  in  our  judgment  optional  with  such  cor- 
porations as  to  whether  they  will  or  will  not  become  domestic 
corporations  as  required  by  this  act.  Several  reasons  of  pub- 
lic policy,  in  view  of  the  rapid  increase  in  the  number  of  cor- 
poration, and  the  vast  amount  of  wealth  engaged  in  corporate 
business,  demanded  legislative  regulation  as  to  the  terms  upon 
which  corporations  of  other  states  should  be  suffered  to  carry 
on  business  within  this  state.  The  legislation  by  which  cor- 
porations of  other  states  are  made  corporations  of  this  state  is 
clearly  within  the  legislative  power. 

The  record  in  this  case  does  not  show  whether  the  defend- 
ant corporation  has  complied  with  the  law  of  registering  its 
charter  and  filing  copy  with  the  secretary  of  state;  nor  do  we 
<Jecide  that  such  acts  are  necessary  to  its  becoming,  to  all 
intents  and  purposes,  a  domestic  corporation.  We  do  find 
that  this  company  is  carrying  on  the  business  of  making  iron 
-within  this  state;  that  its  offices  are  here.  By  its  by-laws 
Chattanooga  is  declared  to  be  the  general  office  of  the  com- 
pany, and  that  all  of  its  books,  including  its  stock-book,  are 
required  to  be  kept  at  Chattanooga.  The  election  of  directors 
takes  place  there,  and  its  directory  meet  there.     There  is  ita 
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seal,  and  there  is  its  plant;  there  its  corporate  property  of 
every  kind.  Its  whole  tangible  and  ponderable  substance  is 
in  Tennessee.  It  is  true  that  its  stock-book  is  not  now  here, 
but  the  proof  shows  that  after  Young  acquired  this  stock,  and 
after  this  controversy  had  arisen  between  himself  and  Fox  as 
to  the  ownership  thereof,  that  Fox,  being  the  president  of  the 
company,  and  without  authority  of  his  directory,  and  in  de- 
fiance of  the  by-laws,  has  carried  it  out  of  the  state.  His 
purpose  manifestly  was  to  obtain  some  supposed  legal  advan- 
tage in  his  anticipated  litigation  over  his  claim  to  the  stock 
now  in  dispute. 

In  view  of  all  these  facts  concerning  the  actual  statiLs  of  the 
business  and  property  of  this  company,  and  in  view  of  the  char- 
acter of  the  corporate  acts  that  they  have  been  exercising  in 
Tennessee,  we  can  but  presume,  in  the  absence  of  proof  to  the 
contrary,  that  this  corporation  has  filed  its  charter  with  the 
secretary  of  state,  and  that  it  is  lawfully,  and  not  unlawfully, 
exercising  its  faculties  within  this  state  under  the  very  terms 
of  the  legislative  permission  by  which  it  is  here  adopted;  and 
while  a  foreign  corporation  in  one  sense,  yet  by  legislative 
power  it  is  likewise  a  domestic  corporation.  The  fiction  that 
the  corporate  entity  is  in  Missouri  is  overthrown  by  the  fact  that 
it  is  likewise  a  domestic  corporation,  and  stands  in  all  particu- 
lars as  other  domestic  corporations.  The  situs  of  the  stock  of 
this  corporation  is,  therefore,  Tennessee,  and  it  was  subject  to 
attachment  as  stock  of  corporations  originally  created  by  this 
state. 

It  is  urged  in  argument  that  the  return  of  the  sheriff  upon 
the  attachment  is  not  good;  that  it  does  not  show  an  actual 
levy.  The  return  is,  perhaps,  irregular,  but  it  is  doubt- 
ful whether  or  not,  in  view  of  the  fact  that  no  actual  seizure 
of  the  stock  was  possible,  a  return  of  "executed  by  reading 
this  writ  to  the  highest  officer,"  etc.,  is  not  in  itself  sufficient. 
But  however  this  may  be,  it  is  too  late  to  make  this  question 
now.  Powell,  in  his  petition  to  set  aside  the  decree  pro  confesso, 
distinctly  says  the  attachment  was  levied.  He  repeats  this  in 
his  answer.  Fox  in  his  bill  makes  no  such  objection,  but,  on 
the  contrary,  recites  as  a  fact  that  the  attachment  was  levied. 
In  the  case  of  Lea  v.  Maxwell,  1  Head,  365,  this  court  held 
that  where  a  subsequent  attaching  creditor  admits  in  his  bill 
that  an  attachment  had  been  issued  and  levied,  it  was  too 
late,  upon  the  trial  of  the  cause,  to  question  the  fact  of  a  suffi- 
cient levy.     No  question   being   made  in  any   pleading,  but 
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the  fact  of  levy  admitted,  we  think  the  fact  of  a  levy  cannot 
now  be  inquired  into  or  disputed. 

One  other  question  remains.  The  Powell  Iron  and  Nail 
Company,  by  resolution  of  its  board  of  directors  shortly  before 
the  attachment  bill  was  filed,  changed  the  name  of  the  cor- 
poration to  that  of  South  Tredegar  Iron  Company.  The  at- 
tachment bill  made  the  corporation  a  defendant  by  its  original 
name.  Instead  of  pleading  in  abatement  this  misnomer,  it 
answered  over  its  corporate  seal  as  sued,  and  admitted  that 
Powell  was  the  owner  of  the  stock  described  in  the  bill,  and 
decree  was  taken  against  it  by  its  original  name.  The  iden- 
tity of  a  corporation  is  no  more  affected  by  a  change  of  name 
than  the  identity  of  an  individual.  The  use  of  a  wrong  name 
is  not  material  if  the  corporation  was  really  intended  by  the 
parties.  A  misnomer  of  a  corporation  has  the  same  legal 
effect  as  a  misnomer  of  an  individual:  Morawetz  on  Corpora- 
tions, sec.  181.  A  misnomer  must  be  pleaded  in  abatement, 
or  it  is  waived:  Maury  County  v.  Lewis  County,  1  Swan,  239; 
IJast  Tennessee  and  Virginia  R.  R.  Co.  v.  Evans,  6  Heisk. 
609. 

The  misnomer  not  having  been  pleaded  cannot  now  be  taken 
advantage  of.  The  corporation  is  bound  by  the  decree  to 
which  it  was  a  party,  and  in  which  it  was  decreed  that  it 
should  transfer  the  stock  of  Powell  to  the  purchaser.  It  fol- 
lows from  these  facts  and  propositions  of  law  that  Young's 
title  to  the  Powell  stock  is  good.  The  decree  of  the  chancellor 
is  reversed  and  report  of  commission  set  aside.  There  will  be 
drawn  a  decree  here  in  accordance  with  this  opinion.  The 
bill  of  Fox  will  be  dismissed  at  his  cost.  The  South  Tredegar 
Iron  Company  will  pay  all  the  costs  of  the  suit  of  Young. 
The  dividends  declared  upon  the  Powell  stock  since  June  1, 
1882,  follow  the  stock,  and  belong  to  Young.  He  is  entitled 
to  recover  same  from  the  company,  with  interest  from  date  of 
declaration  of  such  dividend.  The  cause  may  be  remanded 
for  an  account  of  such  dividends  if  desired. 


Certificates  of  Stock  abb  not  Negotiable  Instbumeicts,  and  an  as- 
signee thereof  takes  subject  to  equities  and  defenses:  Sea  Barstow  v.  Savage 
Min.  Co.,  49  Am.  Rep.  705;  Shaw  v,  Spencer,  1  Id.  115;  and  see  Mechanics' 
Bank  v.  Merchants'  Bank,  100  Am.  Dec.  388;  and  compare  McNeil  v.  Tenth 
Nat.  Bank,  7  Am.  Rep.  341;  Crocker  v.  Crocker,  88  Am.  Dec.  291.  But  see 
Supply  Ditch  Co.  v.  Elliott,  'A  Col.  327;  3  Am.  St.  Rep.  586,  and  State  v.  Smiih, 
15  Or.  98,  where  it  is  held  that  stock  certificates  are  assignable,  and  pass  from 
^and  to  liand  by  indorsement,  as  do  bills  and  notes. 
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Attachment  of  Stock  wituout  Notice  op  Assignment  Takes  Precb- 
DENCE  THEREOVER  when  the  assignment  is  not  perfected  on  the  books  of  the 
corporation:  Fort  Madison  Lumber  Co.  v.  Baiavian  Bank,  60  Am.  Rep.  789. 

Corporation  Dwells  only  in  State  of  its  Creation,  and  cannot  mi- 
grate therefrom,  as  a  general  rule:  Clarke  v.  Bank  o/ Misamippi,  52  Am.  Dec. 
248;  Ohio  L.  Ins.  cfc  T.  Co.  v.  MercJiants'  Tns.  dk  T.  Co.,  53  Id.  742;  Ai>jnntDall 
V.  OJdoetc.  R.  R.,  83  Id.  329;  County  of  Allegheny  v.  Cleveland  etc.  R.  R.,  88 
Id.  579;  Baltimore  etc.  R.  R.  v.  Olenn,  92  Id.  688;  Phoenix  Ins.  Co.  v.  Com- 
monwealth, 96  Id.  747;  and  see  Wood  v.  Hartford  F.  Ins.  Co.,  33  Id.  395,  and 
note;  Sangamon  etc.  R.  R.  v.  County  of  Morgan,  56  Id.  497;  Connecticut  etc 
R.  R.  V.  Cooper,  73  Id.  319;  Bay  State  Iron  Co.  v.  Ooodall,  75  Id.  219;  Frank- 
ford  etc.  R'y  V.  Philadelplda,  98  Id.  242;  and  compare  Lathrop  v.  Commercial 
Bank,  33  Id.  481;  Baltimore  etc.  R.  R.  v.  Oallahue'a  Adm'rs,  65  Id.  254;  but 
corporations  may  enter  into  contracts  outside  of  the  state  in  which  they  are 
formed:  Miller  v.  Ewer,  46  Id.  619;  Blair  v.  Perpetual  Ins.  Co.,  47  Id.  129; 
but  the  right  of  a  corporation  formed  in  one  state  to  exercise  its  corporate 
powers  in  another  state  is  dependent  upon  the  will  of  the  latter:  Common- 
wealth V.  Milton,  54  Id.  522;  Erie  R'y  v.  State,  86  Id.  228;  Ducat  v.  City  of 
Chicago,  95  Id.  529,  and  note;  Plwenix  Ins.  Co.  v.  Commonwealth,  96  Id.  331, 
and  note;  and  a  foreign  corporation  will  be  presumed  to  have  complied  with 
the  laws  of  the  state  in  which  it  transacts  business:  Fitzsimmons  v.  City  Fire 
Ins.  Co.,  86  Id.  761. 

Misnomer  of  Corporation  can  only  be  Taken  Advantage  of  bt 
Plea  in  Abatement:  Bank  of  Utica  v.  Smalley,  14  Am.  Dec.  526;  Cray  v. 
Monongahela  Nav.  Co.,  37  Id.  500;  but  see  Culpeper  Agricultural  etc  Sac  v. 
Diggea,  18  Id.  708. 
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Indictment  for  Forgery  is  Sufficient  if  It  Charqks  Offense  with 
Such  Degree  of  Certainty  as  to  enable  the  court  to  pronounce  a 
proper  judgment  in  case  of  conviction. 

Forgery  may  ee  CoMMrrrED  by  Fraudulently  Making,  over  One's 
own  Signature,  a  Writing,  which  if  genuine,  would  possess  legal 
efficacy,  and  which,  although  not  genuine,  may  operate  to  the  prejudice 
of  another's  rights. 

Bill  of  Costs,  Required  by  Law  to  Entitle  Justice  of  Peace  to 
Costs  in  Criminal  Cases,  is  "  Writing,"  within  the  meaning  of 
section  5492  of  the  Tennessee  code,  which  defines  forgery  to  be  the 
"  fraudulent  making  or  alteration  of  any  writing  to  the  prejudice  of 
another's  rights."  If  genuine,  it  possesses  legal  efficacy,  and  although 
not  genuine,  it  may  operate  to  the  prejudice  of  the  county. 

County  la  PER3o>f  Within  Contemplation  of  Law  against  Forgkrt, 
and  a  writing  made  to  its  prejudice  is  within  the  meaning  of  section 
5492  of  the  Tennessee  code,  which  defines  forgery  to  be  the  "  fraudulent 
making  or  alteration  of  any  writing  to  the  prejudice  of  another's  rights." 

Motion  i.n  Arrf^t  ok  Judgment  Made  by  Defendant  in  Criminai. 
Case  cannot  Properly  be  Considered  by  Supreme  Court  of  Ten- 
nessee, an  appeal  having  been  completed  by  recognizance  before   the 
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making  of  such  motion,  and  the  order  of  the  court  granting  the  appeal 

not  having  been  vacated. 
Indictment  fok  Forgery  must  Set  Forth  lNSTRUME>n'  Forged  with 

Literal  Accuracy,  or  show  good  cause  for  the  omission  to  do  so;  and 

the  instrument  thus  set  forth  must  be  shown  in  the  proof  with  the  same 

accuracy. 
Evidence    that    Defendant   Transferred    Paper    Alleged   to    havb 

BEEN  Forged  by  Him  is  Improperly  Admitted,  where  the  forgery  ia 

not  established,  and  there  is  no  count  in  the  indictment  for  passing  or 

offering  to  pass  a  forged  paper. 

Indictment  for  forgery.    The  facts  are  stated  in  the  opinion. 
W.  L.  Ledgerwood  and  M.  L.  Hall,  for  the  appellant. 
O.  W.  Pickle,  attorney-general,  for  the  state. 

Caldwell,  J.  R.  J.  Luttrell,  a  justice  of  the  peace  for 
Knox  County,  was  indicted  and  convicted  in  the  criminal 
court  at  Knoxvillo  for  forging  a  bill  of  costs.  He  has  appealed 
in  error  to  this  court,  and  many  reasons  upon  which  it  ia 
claimed  a  reversal  should  be  had  have  been  pressed  upon  us 
by  his  counsel  in  argument. 

The  indictment  charges  "  that  R.  J.  Luttrell,  on  the  twelfth 
day  of  November,  1885,  in  Knox  County,  unlawfully,  fraud- 
ulently, and  feloniously  did  make,  utter,  and  forge  a  certain 
paper  writing  in  words  and  figures  as  follows,  to  wit:  — 

'  The  State  v.  Elizabeth  Bell.     Judgment  in  favor  of  defend- 
ant.    (Vagrancy.)     Bill  of  costs:  — 
*War.,    .50;  judgt.,    .75;     aff'd,    .10;    wit.   aff'd,    .15; 

docket,  .15;  1  subp.,  .10;  wit.,  .70 $2  45 

'Officer  J.   W.   Perry,  arrest,  $1.00;    sum.,  .10;  wit., 

$2.50 3  50 

'Wit.:    Robert   Bell,   .50;   Wm.   Drummon,   .50;    Geo. 

White,  .50;  Jas.  Pratt,  .50;  Jno.  Burnett,  .50;  Jno. 

Roberts,  .50;  N.  F.  Luttrell,  .50 5  00 


$10  95 


(Signed)  R.  J.  Luttrell,  J.  P.' 

"Which  said  paper  writing  ....  was  a  forgery  in  this: 
The  said  R.  J.  Luttrell  is  a  justice  of  the  peace  for  the  twenty- 
third  civil  district  of  Knox  County,  and  state  of  Tennessee, 
and  in  making  out  his  costs  against  the  county  of  Knox  as 
justice  of  the  peace,  he  incorporated  therein  the  case  of  State 
v.  Elizabeth  Bell,  for  vagrancy,  with  accruing  costs,  as  shown 
by  the  paper  aforesaid,  to  the  amount  of  $10.95,  which  was 
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false,  fraudulent,  and  feloniously,  ....  made  and  uttered  to 
the  prejudice  of  Knox  County  ....  by  the  said  R.  J.  Lut- 
trell;  and  he,  the  said  R.  J.  Luttrell,  well  knew  the  same  to 
be  false,  fraudulent,  and  felonious  when  he  fo  made  and  ut- 
tered the  same,  to  the  prejudice  of  the  rights  of  Knox  County 
as  aforesaid.  So  the  grand  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  R.  J.  Luttrell,  in  the  making 
and  uttering  of  the  foregoing  claim  against  the  said  Knox 
County,  unlawfully,  fraudulently,  and  feloniously  committed 
forgery,  to  the  prejudice  of  Knox  County." 

It  is  insisted  by  counsel  that  the  indictment  should  be 
quashed,  upon  two  grounds:  1.  Because  no  oflfense  is  suffi- 
ciently charged;  2.  Because  a  man  cannot  be  guilty  of  a 
forgery  in  making  a  paper  writing,  and  signing  his  name 
to  it. 

Neither  of  these  positions  is  tenable.  As  to  the  first,  we 
need  only  say  that  the  charge  is  made  with  such  degree  of 
certainty  as  to  enable  the  court  to  pronounce  a  proper  judg- 
ment in  case  of  conviction.  Of  this  there  can  be  no  doubt, 
and  that  is  all  that  is  required:  Code,  sec.  5946.  The  answer 
to  the  second  is  equally  obvious  and  easy.  By  our  statute, 
"  forgery  is  the  fraudulent  making  or  alteration  of  any  writing 
to  the  prejudice  of  another's  rights":  Code,  sec.  5492.  Forgery 
is  one  class  of  common-law  cheats,  and  is  by  Bishop  defined 
as  *'the  false  making  or  materially  altering,  with  intent  to  de- 
fraud, of  any  writing  which,  if  genuine,  might  apparently  be 
of  legal  efficacy  or  the  foundation  of  legal  liability":  1  Bishop's 
Crim.  Law,  sec.  1008. 

Manifestly,  the  bill  of  costs  alleged  to  have  been  forged  by 
Luttrell  is  a  "  writing  within  the  scope  of  the  definition 
given.  It  is  a  writing  authorized,  and  in  fact  required,  by 
law,  to  entitle  a  justice  of  the  peace  to  receive  payment  of  hi» 
costs  in  criminal  cases:  Code,  sec.  6450.  His  bill  of  costs  is 
his  demand  for  services  rendered  in  legal  proceedings  before 
him.  If  it  be  genuine,  it  has  undoubted  "  legal  efficacy,"  and 
is  "the  foundation  of  legal  liability";  and  if  it  be  in  due 
form,  though  not  genuine,  it  may,  and  will  if  used,  operate 
"to  the  prejudice  of  another's  rights":  in  civil  cases  to  the 
prejudice  of  the  person  against  whom  the  costs  are  assessed; 
and  in  criminal  cases,  where  the  judgment  is  for  the  defendant,, 
to  the  prejudice  of  the  county. 

The  state  or  a  county  is  a  person  in  contemplation  of  th© 
law  against  forgery;  and  a  writing  made  to  the  prejudice  of 
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either  is,  in  the  language  of  the  statute,  a  writing  "  to  the 
prejudice  of  another's  rights":  Oarner  y.  State ^  5  Lea,  213; 
Fouie  V.  State,  15  Id.  712. 

"  Lord  Coke  says  that  forgery  is  properly  taken  when  the 
act  is  done  in  *  the  name  of  another  person.'  Yet  there  is  a 
doctrine,  stated  also  by  Coke,  which  *  seems  to  rest  on  ancient 
adjudication,  and  is  sustained  by  the  English  commissioners 
in  their  report  of  1840,  —  namely,  that,  to  use  their  own  lan- 
guage, an  offender  may  be  guilty  of  a  false  making  of  an  in- 
strument, although  he  sign  and  execute  it  in  his  own  name,, 
in  case  it  be  false  in  any  material  part,  and  calculated  to  in- 
duce another  to  give  credit  to  it  as  genuine  and  authentic. 
....  This  happens  where  one,  having  conveyed  land,  after- 
wards, for  the  purpose  of  fraud,  executes  an  instrument 
purporting  to  be  a  prior  conveyance  of  the  same  land'":  2: 
Bishop's  Crim.  Law,  sec.  245. 

A  conclusive  illustration  and  demonstration  of  the  fact  that 
one  may,  in  his  own  name  and  over  his  own  signature,  make  a 
writing  to  the  prejudice  of  another's  rights,  is  shown  in  the 
case  before  us.  A  bill  of  costs,  with  the  name  of  R.  J.  Lut- 
trell  thereto  attached,  is  by  him  sold  and  transferred  to  an- 
other person,  who  presented  it  to  the  county  of  Knox  and 
received  payment. 

The  motion  in  arrest  of  judgment  cannot  properly  be 
considered  by  this  court,  motion  for  new  trial  having  been 
overruled,  and  appeal  in  error  having  been  completed  by  re- 
cognizance of  defendant  and  his  sureties  twelve  days  before 
the  making  of  the  motion  in  arrest  of  judgment,  and  the  order 
of  the  court  granting  the  appeal  not  having  been  vacated  to 
allow  the  defendant  to  make  his  motion  in  arrest  of  judg- 
ment. 

There  is  error,  however,  in  the  action  of  the  court  in  refusing 
to  grant  a  new  trial. 

1.  There  is  no  proof  whatever  of  the  venue.  No  witness  i& 
asked,  or  attempts  to  state,  in  what  county  the  alleged  forgery 
was  made. 

2.  No  one  says  that  the  defendant  made  out  or  signed  the 
bill  of  costs,  or  authorized  any  one  to  make  it  out  or  sign  it 
for  him.  On  the  contrary,  it  is  shown  by  the  state's  witness, 
De  Armond,  who  purchased  the  bill  of  costs,  that  neither  its 
body  nor  the  signature  is  in  the  handwriting  of  defendant. 

3.  The  instrument  set  out  in  the  indictment,  and  alleged  to 
have  been  forged,  contains  the  names  of  only  seven  witnesses,. 
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while  the  instrument  shown  m  proof  contains  the  names  of 
ten  witnesses.  Moreover,  the  names  of  two  of  the  witnesses 
set  out  in  the  indictment  are  "  Jas.  Pratt "  and  '*  Jno.  Bur- 
nett," while  the  names  of  the  two  corresponding  witnesses  in 
the  paper  writing,  offered  in  evidence,  are  plainly  "Joseph 
Pratt "  and  "  John  Bennett." 

Til  these  respects  there  is  a  variance  which  is  fatal. 

"  Tn  an  indictment  for  forgery  it  is  essentially  necessary 
thitL  the  instrument  alleged  to  be  forged  should  be  set  forth 
with  literal  accuracy,  if  in  existence,  and  within  the  control  of 
the  prosecutor;  and  if  not  in  existence,  or  not  within  the  con- 
trol of  the  prosecutor,  the  excuse  for  the  omission  to  set  forth 
the  instrument  must  be  stated  ":  Hooper  v.  State,  8  Humph. 
93;  Croxdale  v.  State,  1  Head,  139. 

It  follows  necessarily,  and  is  familiar  law,  that  the  instru- 
ment which  is  set  forth  with  so  much  precision  in  the  indict- 
ment must  be  shown  in  the  proof  with  the  same  accuracy. 

In  the  several  particulars  mentioned,  the  evidence  fails  to 
sustain  the  verdict. 

4.  The  forgery  not  being  in  any  sense  established,  and  there 
being  no  count  in  the  indictment  against  the  defendant  for 
passing,  or  offering  to  pass,  a  forged  paper,  it  was  error  to  ad- 
mit proof  that  defendant  did  sell  and  transfer  the  paper  al- 
leged to  have  been  forged. 

An  indictment  will  lie  for  fraudulently  transferring  a  forged 
paper,  knowing  it  to  be  forged,  and  with  intent  to  defraud: 
Code,  sec.  5493.  And  a  count  for  such  offense  might  lawfully 
be  joined  with  a  count  for  forgery  itself:  Foute  v.  State,  15 
Lea,  715.  But  that  was  not  done  in  this  case,  and  the  evi- 
dence of  the  transfer  was  improperly  admitted. 

It  is  true,  the  words  *'  utter"  and  "  uttered"  are  several  times 
used  in  the  indictment  before  us,  but  they  were  obviously  in- 
tended by  the  draughtsman  only  as  a  part  of  the  charge  of 
forgery;  or,  if  intended  to  charge  a  fraudulent  transfer,  or 
an  offer  to  transfer  a  forged  instrument,  the  whole  language 
used  is  entirely  insufficient  for  that  purpose. 

The  fact  of  the  variance  and  the  improper  evidence  may  be 
guarded  against  in  the  court  below  on  another  trial  by  another 
indictment:  Croxdale  v.  State,  1  Head,  139. 

Reversed  and  remanded. 


Forgery  is  False  Making  or  Materially  Altering,  with  Intent  to 
Defraud,  ok  Any  Writing  which,  if  genuine,  might  apparently  be  of  legal 
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eflScacy,  or  the  foundation  of  a  legal  liability:  Note  to  Arnold  v.  Cost,  22 
Am.  Dec.  306;  Hess  v.  State,  22  Id.  767;  Hill  v.  State,  24  Id.  441;  State  v. 
PMps,  34  Id.  672;  Barnum  v.  State,  45  Id.  601;  State  v.  Floyd,  53  Id.  689;. 
CommonwealtJiv.  Sankey,  60  Id.  91;  Hale  v.  Staie,  78  Id.  488;  (S^a/c  v.  Young, 
88  Id.  212,  213;  State  v.  Johnson,  96  Id.  158. 

FORGEBr,    WHETHER  MAY   BE  COMMITTED  BY  FrATTDULENTLY  MaKING   OB 

Alteriuq  Writing  Signed  by  One's  Self:  See  note  to  Arnold  v.  Cost,  22 
Am.  Dec.  312;  Bai-num  v.  State,  45  Id.  601;  Biles  v.  CommontceaUh,  75  Id. 
568,  and  note;  State  v.  Young,  88  Id.  212,  217. 

Indictment  for  Forgery  is  Sufficient,  if  Embodied  in  Ordinary  Lan- 
guage, so  as  to  enable  a  person  of  common  undertanding  to  know  what  is 
intended:  State  v.  Johnson,  96  Am.  Dec.  158. 

Indictment  for  Forgery  must  Set  out  Copy  of  Instrument,  unless  ex- 
cuse is  shown:  State  v.  Parker,  6  Am.  Dec.  735;  People  v.  Kingsley,  14  Id. 
620;  State  v.  Potts,  17  Id.  449;  State  v.  Johnson,  96  Id.  158;  and  the  instru- 
ment must  be  proved  with  literal  accuracy:  State  v.  Street,  1  Id.  589;  Com- 
monwealth  v.  Bailey,  2  Id.  3;  compare  Perkins  v.  Commontoealth,  56  Id.  123; 
State  V.  Morton,  65  Id.  201;  Cross  v.  People,  95  Id.  474. 


EwiNG  V.  Cook. 

fSS  Tennessee,  832.] 

Right  of  Judgment  Debtor  to  Redeem  Lands  Sold  under  EIxeoution 
is  Legal  Right  created  by  and  depending  on  statute,  and  not  an  equi- 
table right,  and  cannot  be  reached  and  subjected  to  sale  by  a  creditor's 
bill  in  equity.     The  creditor  must  redeem  as  provided  by  statute. 

Creditor's  Bill  to  Reach  and  Subject  to  Sale  Judgment  Debtor's 
Right  of  Redemption  in  Lands  Sold  under  Execution  Fastens 
No  Lien  thereon,  and  is  no  obstacle  to  its  assignment  by  the  debtor, 
or  to  a  redemption  by  the  debtor  or  his  assignee,  a  court  of  equity  hav- 
ing no  jurisdiction  to  entertain  such  a  bill. 

Judgment  Creditor  Who  has  Redeemed  his  Debtor's  Lands  Sold 
under  Execution,  and  Obtained  Legal  Title  thereto,  will  b* 
Compelled  to  submit  a  redemption  thereof,  by  a  court  of  equity,  by  the 
debtor  or  his  assignee,  upon  payment  of  the  amount  of  his  bid,  with  in- 
terest and  costs,  and  cannot  hold  the  land  as  security  for  another  debt, 
although  the  creditor  did  not  advance,  or  have  authority  to  advance,  his 
bid,  as  provided  for  by  statute. 

Creditor  cannot  Claim  under  Assignment  for  Benefit  of  Creditors, 
after  resisting  the  assignment  by  setting  up  a  claim  antagonistic  to  it. 

Bill  in  chancery.     The  facts  are  stated  in  the  opinion. 

D.  Campbell  and  (Son,  and  Cook  and  Marshall,  for  the  com- 
plainant. 

Demoss  and  Malone,  and  R.  W.  Ewing,  for  the  defendant. 

LuRTON,  J.     After  full  argument  hy  counsel,  this  cause  was 
decided  from  the  bench.     It  is  now  heard  upon  a  petition  for 
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&  rehearing.  The  earnestness  and  ability  of  the  counsel  alike 
determined  the  court  to  give  the  case  a  careful  reconsideration. 
The  facts  which  raise  the  questions  presented  in  the  petition 
and  argument  are  substantially  as  follows:  — 

Frank  Wilson  was  the  owner  of  the  land  in  controversy, 
being  a  tract  of  about  350  acres,  and  stated  to  be  of  the  value 
of  ten  thousand  dollars.  This  land  had  been  sold  at  execution 
sale,  July  2,  1877,  to  satisfy  two  judgments  against  Wilson, 
aggregating  about  four  hundred  dollars,  in  favor  of  one  Ca- 
ruthers.  Caruthers  became  the  purchaser  at  the  sheriff's  sale, 
bidding  thereon  his  debt  and  costs,  and  took  deed  from  the 
Bherifif. 

Complainant,  being  a  judgment  creditor  of  Wilson  in  about 
the  sum  of  ten  thousand  dollars,  filed  an  original  bill  in  the 
chancery  court  on  the  28th  of  March,  1878,  against  Frank 
Wilson  and  Caruthers,  charging  that  Wilson  was  insolvent; 
that  he  was  a  judgment  creditor  of  Wilson;  and  that  execution 
had  been  returned  not  satisfied.  His  bill  stated  the  facts  con- 
cerning the  levy  and' sale  of  Wilson's  land  to  satisfy  the  judg- 
ments in  favor  of  Caruthers,  and  the  purchase  by  Caruthers. 
He  prayed  that  Wilson's  right  of  redemption  be  sold,  and 
the  proceeds  applied  to  the  payment  of  his  debt.  No  attach- 
ment or  injunction  was  sought.  The  next  day  after  the  filing 
of  this  bill  Ewing  redeemed  this  land  from  Caruthers,  and 
took  deed.  September  2,  1878,  and  while  this  bill  was  pend- 
ing, the  judgment  debtor,  Wilson,  assigned  and  transferred 
the  land  in  question  to  the  defendant,  H.  PI.  Cook,  in  trust  to 
secure  certain  creditors  therein  named,  and  authorizing  Cook, 
as  his  trustee,  to  redeem  this  land  for  the  benefit  of  his  credi- 
tors thus  secured.  In  December,  1878,  Wilson  died,  leaving  a 
will,  by  which  he  devised  his  interest  in  this  land  to  Cook,  in 
trust  for  the  benefit  of  the  testator's  minor  children.  A  few 
days  before  the  time  of  redemption  expired,  Cook  offered  to 
redeem  the  land  from  Ewing,  making  a  suflicient  tender  of 
the  redemption  money  paid  by  Ewing  to  Caruthers,  together 
with  the  advance  required  by  statute  which  had  been  made  by 
Ewing,  with  interest,  costs,  etc. 

Ewing  declined  to  permit  redemption  unless  the  whole  of 
his  debt  should  be  paid  in  addition  to  the  amount  of  his  re- 
demption bid.  Ewing  had  failed  to  advance  his  redemption 
bid  within  twenty  days  after  redemption,  or  at  any  other  time, 
but  nevertheless  demanded  that  the  whole  of  his  debt,  whether 
bid  upon  the  land  or  not,  should  be  paid  to  him.     Upon  E^i' 
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iug's  refusal  to  permit  redemption,  Cook  filed  his  bill,  stating 
^11  these  facts,  and,  bringing  the  tender  he  had  made  into 
court,  prayed  that  Ewing  be  compelled  to  submit  to  redemp- 
tion, and  that  the  legal  title  to  the  land  of  Wilson  be  divested 
out  of  him  and  vested  in  the  complainant.  The  right  by  bill 
in  equity  to  subject  to  sale  the  debtor's  right  of  redemption  is 
most  earnestly  insisted  upon  by  Ewing,  upon  the  ground  that 
this  right  of  exemption  is  an  interest  in  land,  and  such  a  one 
as  cannot  be  reached  by  execution,  and  that  therefore  the 
chancery  court  has  jurisdiction  to  subject  such  interest  to  the 
€atisfaction  of  the  judgment  in  favor  of  complainant.  The 
right  of  a  judgment  debtor  to  redeem  his  lands  sold  under 
execution  is  not  an  equitable  right  at  all.  It  is  the  creature 
of  statute,  and  depends  on  statute  law,  and  in  no  sense  a  right 
cither  created  or  regulated  by  principles  of  equity.  The  right 
of  redemption  given  by  statute,  both  to  the  judgment  debtor 
and  judgment  creditors,  is  a  legal  and  not  an  equitable  right. 
Strictly  speaking,  there  is  no  estate  in  the  judgment  debtor 
after  sale  and  conveyance  of  his  land  under  judgment  sale. 
Nothing  remains  to  the  debtor,  after  execution  sale  and  sher- 
iff's deed,  save  a  statutory  right  of  redemption.  This  right  of 
redemption  has  sometimes  been  spoken  of  as  an  equitable 
right,  and  his  interest  in  the  land  subject  to  redemption  as  an 
equitable  estate.  This  terminology  springs  from  the  supposed 
analogy  between  the  statutory  right  of  redemption  and  the 
equity  of  redemption  of  a  mortgagor.  But  whatever  may  be 
the  technical  character  of  the  interest  springing  from  the  right 
of  redemption  given  to  a  judgment  debtor  whose  lands  have 
been  sold  under  executon,  it  is  not  one  which  may  be  reached 
and  subjected  to  sale  by  a  creditor  who  is  in  condition  to  re- 
deem as  provided  by  statute.  This  is  not  an  open  or  debatable 
question  in  this  state.  Ewing  was  a  judgment  creditor  of 
Wilson,  and  as  such  had  a  right  to  redeem,  and  within  twenty 
days  to  have  advanced  his  redemption  bid  to  any  sum  within 
the  limit  of  his  judgment.  The  right  of  redemption  he  did 
exercise  the  day  after  he  filed  his  bill.  He  had  the  plain,  un- 
questioned right  to  have  placed  his  whole  debt  on  this  land 
at  any  time  within  twenty  days,  by  crediting  such  advance  bid 
upon  the  judgment  he  held  against  Wilson,  This  plain  and 
most  obvious  course  he,  for  reasons  not  clearly  discernible, 
neglected  or  refused  to  pursue.  He  had  undoubtedly  the 
riglit  to  stand  upon  all  the  rights  he  had  acquired  by  the  filing 
of  his  bill  to  sell  the  debtor's  right  of  redemption,  and  pre- 
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ferring  this  course,  he  must  abide  the  consequences.  The- 
chancery  court  having  no  jurisdiction  to  subject  to  sale  the 
debtor's  right  of  redemption  upon  a  bill  by  a  judgment  credi- 
tor, we  are  of  opinion  that  the  filing  of  his  bill  fastened  no  lien 
on  the  debtor's  right  of  redemption,  and  was  no  obstable  ta 
either  a  redemption  by  the  debtor  or  an  assignment  by  the 
debtor  of  his  right  of  redemption. 

This  is  the  obvious  rule,  as  laid  down  by  this  court  in  thfr 
case  of  Weakley  v.  Cockrill,  6  Lea,  270,  a  thoroughly  considered 
case,  in  which  the  opinion  of  Chancellor  Cooper  to  the  con- 
trary was  reversed.  This  case  has  been  several  times  followed 
by  this  court,  and  we  are  not  at  all  disposed  to  question  its 
correctness.  That  the  pendency  of  this  bill  was  no  obstacle 
to  a  redemption  by  either  the  debtor  or  a  judgment  creditor  is 
well  decided  in  the  case  of  Banic  v.  Ridgway,  3  Id.  623.  The 
assignment  by  Wilson  to  Cook  of  his  right  of  redemption  was 
therefore  valid,  and  vested  in  Cook  the  same  right  to  redeem 
which  the  statute  had  given  to  Wilson.  This  transfer  of  this 
land,  and  the  right  to  redeem  same,  was  to  Cook  in  trust,  and 
for  the  benefit  of  the  creditors  of  the  assignor.  It  in  no  way 
defeated  or  prevented  any  creditor  who  had  a  right  to  redeem 
from  exercising  such  right.  Cook,  by  the  assignment,  simply 
took  the  share  of  Wilson:  McClain  v.  Harris,  14  Id.  510. 

The  next  point  insisted  upon  is,  that  Ewing  cannot  be  com- 
pelled to  submit  to  redemption  by  the  judgment  debtor,  Wil- 
son, or  his  assignee,  Cook,  until  his  whole  debt  is  paid. 

The  argument  made  in  favor  of  this  position  is,  that  inas- 
much as  Ewing  has  obtained  the  legal  title  by  his  redemption 
irom  Caruthers,  a  court  of  equity  will  not  divest  this  legal 
title  out  of  him,  or  compel  him  to  submit  to  being  redeemed 
by  Wilson,  his  debtor,  or  his  assignee.  Cook,  until  his  whole 
debt  is  paid.  The  case  of  Williams  v.  Love,  2  Head,  80,  73 
Am.  Dec.  191,  is  relied  upon  to  support  this  contention.  Wil- 
liams V.  Love,  supra,  was  well  decided,  and  we  are  not  in  the 
least  disposed  to  criticise  it.  Its  application  to  the  facts  of 
this  case  is,  however,  not  discernible.  Ewing  held  this  land 
subject  to  the  legal  right  of  redemption  by  cither  tlie  judgment 
debtor  himself  or  any  judgment  creditor  of  Wilson.  If  Ewing 
had  availed  himself  of  his  statutory  right  to  advance  his  debt 
upon  his  redemption  bid,  neither  the  debtor,  or  his  assignee, 
or  a  creditor,  could  have  redeemed  without  paying  the  whole 
of  the  debt  thus  placed  upon  the  land.  Having  failed  to  do 
this,  he  nevertheless  insists  that  his  statits  is,  in  effect,  the 
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same  as  if  he  had  advanced  his  redemption  bid,  as  required 
by  law.  If  this  position  be  sound,  then  the  statutory  right  of 
redemption  secured  to  the  debtor  is  effectually  destroyed. 

A  consequence  of  this  doctrine  would  be,  that  the  debtor 
would  lose  his  land  for  an  insignificant  proportion  of  its  value, 
and  his  debt  remain  unpaid.  The  legislative  purpose  in 
securing  both  to  the  judgment  debtor  and  his  creditors  a  right 
of  redemption  was  to  make  the  land  pay  as  large  a  part  of  the 
debts  of  the  owner  as  possible.  The  creditor  who  buys  at 
execution  sale  must,  within  twenty  days,  advance  his  bid,  or 
he  will  be  subject  to  redemption  by  either  the  debtor  or  an- 
other creditor  at  the  amount  of  his  original  bid  and  the  slight 
advance  prescribed  by  statute.  So  when  one  creditor  redeems 
from  another,  the  former  is  required  to  advance  such  part  of 
his  debt  as  he  desires  to  secure  within  twenty  days,  or  he  may 
be  redeemed  from  without  being  paid  anything  more  than  his 
redemption  money,  with  interest,  etc.  The  manifest  purpose 
of  all  this  is,  that  the  land  shall  pay  as  much  of  the  debts  of 
the  debtor  as  its  value.  The  position  contended  for,  if  once 
sanctioned,  would  have  the  contrary  effect.  The  creditor 
might  refuse  to  bid  anything  like  the  value  of  the  land,  and 
yet  have  a  debt  greater  than  its  whole  value.  He  might 
refuse  to  advance  his  bid,  and  thus  enable  the  debtor  to  relieve 
himself  of  debt  to  the  extent  of  the  value  of  the  land,  and  yet 
refuse  redemption  when  the  debtor  tendered  the  amount  of  his 
bid,  and  demand  the  full  payment  of  a  debt  greater  in  amount 
than  the  value  of  the  land.  Thus  the  unfortunate  debtor 
would  lose  his  land,  and  his  debt  remain  unpaid.  Such  a 
result  this  court  can  never  sanction. 

The  broad  distinction  between  the  case  before  us  and  that 
of  Williams  v.  Love,  supra,  is,  that  in  that  case  the  legal  title 
which  Love  held  was  not  subject  to  the  statutory  right  of 
redemption.  There  the  legal  title  could  not  be  divested,  ex- 
cept by  and  through  the  power  of  a  court  of  chancery,  whicli 
might  refuse  to  exercise  its  functions,  save  upon  condition 
that  the  party  seeking  the  aid  of  equity  should  do  equity. 

Again,  the  equity  of  Love  was  equal  to  the  equity  of  Wil- 
liams, and  the  former  had  the  advantage  of  the  legal  title. 
Equities  being  equal,  the  holder  of  the  legal  title  has  the  bet- 
ter case,  and  will  not  be  disturbed,  except  upon  equitable 
principles.  That  Cook  has  been  compelled  to  come  into  a 
court  of  equity  to  compel  redemption,  does  not  put  him  in  the 
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attitude  of  Williams,  or  find  Ewing  in  the  status  of  Love. 
Out  of  the  positive  wrong  of  Ewing  in  refusing  to  convey  the 
legal  title  upon  a  tender  of  all  that  he  was  legally  entitled  to 
demand,  cannot  spring  an  equitable  right  to  hold  on  to  that 
which  the  statute  law  of  the  state  says  he  shall  surrender. 
This  court  will  regard  as  done  that  which  ought  to  have  been 
done,  and  treating  this  redemption  as  having  been  legally 
made,  will  divest  out  of  him  the  naked  legal  title  which  he 
wrongfully  withholds. 

The  statutory  right  of  redemption  cannot  be  defeated  by  the 
refusal  of  Ewing  to  convey  when  a  lawful  tender  was  made  to 
him  of  all  which  he  was  legally  entitled  to  demand.  That  he 
will  lose  his  debt  may  be  regretted.  He  had  a  plain,  straight- 
forward way  to  have  saved  it,  by  advancing  it  upon  his  re- 
demption bid.  He  declined  this  method,  and  has  hazarded 
all  upon  an  experimental  litigation.  That  he  was  a  trustee  is 
no  suflBcient  reason  for  not  advancing  his  debt  upon  the  land. 
H-e  deemed  himself  to  have  authority  to  redeem  from  Ca- 
ruthcrs,  and  it  was  no  greater  assumption  of  power  to  have 
advanced  his  bid  to  something  like  what  he  deemed  the  land 
to  be  worth.  But  if  he  had  no  authority  to  advance  his  bid, 
we  should  not  deem  the  legal  aspects  of  the  case  at  all  altered. 
The  statutory  right  of  redemption  in  the  debtor  cannot  be 
defeated  because  his  creditor  did  not  make,  or  have  authority 
to  make,  a  larger  bid.  We  are  urged  to  construe  the  rights  of 
complainant  Ewing  under  the  deed  of  assignment  to  Cook. 
As  before  stated,  this  deed  was  made  for  the  purpose  of 
securing  certain  creditors  named  therein.  The  debt  due  to 
Ewing  was  secured  in  this  assignment,  so  far  as  the  "  debt  haa 
a  priority  or  is  a  lien  on  said  property,  by  reason  of  levy,  sale, 
or  otherwise,  but  no  further."  Without  undertaking  to  state 
all  the  facts  concerning  this  debt,  and  the  various  suits 
brought  to  collect  it,  it  is  sufficient  to  say  that  we  do  not 
think  it  was  a  lien  on  this  land  at  the  time  of  the  assignment 
of  the  land  and  the  right  of  redemption  to  Cook.  The  same 
result  would  prol)ably  be  reached,  even  if  it  had  been  a  lion, 
for  complainant  has  not  claimed  under  this  assignment,  but 
has  resisted  it  in  every  way  possible,  and  ought  not  to  be  per- 
mitted to  now  claim  under  it.  It  is  sufficient  to  say  that  we 
do  not  think  complainant  has  any  rights  under  this  assign- 
ment. 

The  petition  for  rehearing  will  be  dismissed. 
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Right  to  Redeem  Lands  Sold  under  Execution  cannot  be  Enforced 
unless  the  terms  prescribed  b}'  statute  be  strictly  pursued:  Hill  v.  Walker, 
98  Am.  Dec.  4G5,  and  note;  and  one  who  fails  to  redeem  within  the  time 
limited  by  statute,  through  negligence  or  ignorance,  has  no  claim  to  relief 
in  equity:  Casey  v.  Orejorg,  56  Id.  681;  Smith  v.  Randall,  65  Id.  475;  Cawf 
ipau  V.  Godfrey,  100  Id.  133. 


McGrew  v.  City  Produce  Exchange. 

[85  Tennessee,  672.] 

Incorporators  are  iNDirrDUALLT  Liable  for  Monet  Illegally  Re- 
ceived BY  Corporation,  where  the  corporation  is  but  a  cloak  for  the 
purpose  of  covering  up  the  gaming  transactions  contemplated  in  its  or- 
ganization, and  done  as  a  business. 

Party  to  Gaming  Contract  is  Liable  to  Loser  for  Money  Lost,  al- 
though the  money  was  received  through  an  agent  in  another  place,  who 
forwarded  it  to  the  principal. 

Limitation  Begins  to  Run  against  Claim  for  Money  Lost  on  Wager 
from  the  time  the  money  is  lost,  and  not  from  the  time  it  is  deposited  to 
await  the  result,  under  section  2440  of  the  Tennessee  code,  which  pro- 
vides that  "any  person  who  has  paid  any  money  or  delivered  anything 
of  value  lost  upon  any  game  or  wager  may  recover  such  money,  thing, 
or  its  value,  by  action  commenced  within  ninety  days  from  the  time  of 
such  payment  or  delivery." 

CoNTRAcrs  for  Speculating  upon  Rise  and  Fall  of  Commodities  ah  a 
WITHIN  Letter  and  Spirit  of  section  2440  of  the  Tennessee  code, 
which  provides  that  "any  person  who  has  paid  any  money  or  delivered 
anything  of  value  lost  upon  any  game  or  wager  may  recover  such  money, 
thing,  or  its  value." 

Contracts  for  Turchase  or  Sale  of  Commodities  for  Future  Delivery 
are  Void  as  Wagering  Contracts,  irrespective  of  the  Tennessee  act 
of  1883,  although  legal  and  valid  in  form,  when  the  intent  of  both  par- 
ties is  that  there  should  be  no  real  purchase  or  delivery,  but  to  speculate 
on  the  rise  and  fall  of  prices. 

Bill  in  chancery.     The  facts  are  stated  in  the  opinion. 

/.  D.  Goodpasture  and  W.  B.  Bate,  for  the  complainant. 

East  and  Fogg,  W.  S.  Bearden,  and  Hill  and  Granberry,  for 
the  defendants. 

Snodgrass,  J.  This  suit  was  brought  on  the  4th  of  April, 
1882,  to  recover  various  amounts  lost  by  complainant  on  cer- 
tain wagers  made  with  defendants.  The  several  amounts, 
with  dates  of  their  deposits,  are  set  forth  in  the  bill,  together 
with  dates  of  the  closing  of  the  "deals"  whereby  the  loss 
occurred. 

All  the  deposits,  except  one  for  six  hundred  dollars,  were 
fnade  within   ninetj'  days  of  the  commencement  of  the  suit, 
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and  the  "deals"  referred  to  by  which  all  the  loss  was  occa- 
sioned were  within  ninety  days. 

The  individuals  sued  were  Joseph  W.  Horton,  Charles  Sulz- 
bacher,  W.  C.  Graves,  Thaddeus  H.  Mason,  and  Thomas 
Parkes,  incorporators  of  the  City  Produce  Exchange.  The- 
bill  alleged,  and  the  proof  showed,  that  these  defendants 
combined  and  confederated  together,  styling  themselves  and 
chartered  as  the  City  Produce  Exchange,  for  the  purpose  of 
engaging  in  the  business  of  buying  and  selling  "futures" 
in  corn,  cotton,  wheat,  etc.,  ostensibly,  while  in  reality  this 
was  a  pretense,  the  real  business  intended  to  be  done,  and  in 
fact  done,  being  the  pretended  purchase  or  sale,  for  future  de- 
livery, of  these  products,  under  contracts  in  legal  and  valid 
form,  when  in  fact  illegal  and  invalid,  because  of  the  non- 
existence of  any  real  intention  to  buy  and  sell  for  such  de- 
livery, and  BO  executed  and  framed  to  cover  and  conceal  the 
real  purpose  of  the  parties,  which  was  to  gamble  and  wager 
on  the  rise  and  fall  of  prices  of  the  articles  pretended  to  bo 
bought  or  sold. 

There  were  several  defenses  interposed:  1.  That  the  cor- 
poration was  alone  liable;  that  being  chartered  for  an  ap- 
parently legal  purpose,  the  incorporators  could  not  be  held 
individually  liable  for  illegal  acts  of  its  managers  or  officers. 

There  is  nothing  in  this  defense.  The  facts  justify  the  find- 
ing that  the  incorporation  was  but  a  cloak  used  to  cover  the 
illegal  acts  contemplated  in  the  organization  and  done  as  a 
business;  and  in  such  case  the  form  of  the  transaction  is  dis- 
regarded and  the  intent  and  substance  ascertained,  and  lia- 
bility fixed  for  the  thing  done,  without  respect  to  the  pretense 
under  which  it  was  attempted  to  be  concealed.  Nor,  in  this 
connection  it  may  be  properly  stated,  is  it  material  that  de- 
fendants did  not  themselves  originally,  in  person,  receive  of 
comi)lainant  the  sums  lost  by  him,  but  did  it  through  an 
agent  at  Shelbyville,  who  received  and  forwarded  the  money 
to  their  office  at  Nashville.  When  it  appears  that  several 
have  unlawfully  combined  and  confederated  to  gamble  with 
and  defraud  another  through  a  selected  party,  each  confed- 
erate participating  is  liable  for  the  entire  an)ount  received,  as 
the  money  is  received  for  all  and  by  all  according  to  the 
devised  illegal  method  under  which  they  were  all  jointly 
operating. 

'J'ho  second  defense  interposed  was  (as  to  one  of  the  trans- 
actions, a  deposit  of  six  hundred  dollars  in   December,  1881) 
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the  Rtatuto  of  limitations  of  ninety  days:  New  Code,  sec. 
2440.     The  language  of  that  8ection  is  as  follows:  — 

"  Moreover,  any  person  who  has  paid  any  money  or  deliv- 
•ered  anything  of  value  lost  upon  any  game  or  wager  may 
recover  such  money,  thing,  or  its  value  by  action  commenced 
within  ninety  days  from  the  time  of  such  payment  or  de- 
livery." 

If  the  money  was  lost  when  deposited,  the  item  referred  to 
could  not  be  recovered,  for  more  than  ninety  days  had  elapsed 
from  the  date  of  deposit  until  the  commencement  of  the 
action;  but  this  amount  was  not  lost  until  the  close  of  the 
"deal"  as  to  it  on  the  8th  of  February,  1882;  and  we  hold 
that  the  statute  did  not  operate  until  date  of  the  loss,  as  be- 
fore that  time  it  was  merely  deposited  to  abide  the  result  of 
the  wager,  and  not  appropriated  by  or  paid  to  defendants  in 
oonsequeuce  of  its  result.  The  payment  for  this  purpose 
must  date  from  such  appropriation  of  the  money  of  complain- 
ant as  his  loss  at  that  time  in  the  transaction. 

It  is  also  insisted  that  there  can  be  no  recovery  in  this  case 
Isecause  there  was  no  "wager  upon  a  game,"  and  that  this  is 
■essential  to  constitute  the  "wager"  referred  to  in  the  statute. 

The  terms  of  the  statute  answer  this  position.  It  is  not  a 
"  wager  upon  a  game"  for  which  recovery  is  authorized.  The 
plain  language  is,  that  money  lost  upon  any  "game"  or 
"wager"  may  be  recovered.  Mr,  Bouvier  defines  a  wager  to 
be  "a  contract  by  which  two  parties  or  more  agree  that  a  cer- 
tain sum  of  money  or  other  thing  shall  bo  paid  or  delivered 
to  one  of  them  on  the  happening  or  not  happening  of  an  un- 
■certain  event."  If  for  the  word  used  in  the  statute  this  defi- 
nition was  substituted,  there  could  be  no  doubt  of  the  right  of 
recovery.  It  would  be  a  strange  construction  by  which  tlie 
statute  should  be  deprived  of  its  eJ0fect  by  refusing  assent  to 
the  definition  of  its  terms.  Contracts  of  this  character  are 
clearly  provided  for  in  letter  and  spirit  by  the  words  used,  and 
arc  obviously  within  the  mischief  intended  to  be  suppressed. 

This  is  a  suflficient  answer,  without  pursuing  the  argument 
made  in  this  connection  by  defendants'  counsel,  that  a  wager 
is  not  an  indictable  offense  within  the  meaning  of  the  gaming 
law  under  which  formerly  betting  on  horse-races  and  elections 
was  not,  and  therefore  money  lost  on  a  wager  is  not  recover- 
able under  the  statute.  But  if  it  were  necessary,  we  would 
have  no  hesitation  in  holding  that  such  wagering  contracts  t.^ 
those  disclosed  in  this  case  were  gaming  in  the  sense  of  the 
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statute.  It  is  nov/  settled  in  this  state  that  gaming  is  not  con- 
fined to  "playing  at  any  game  of  hazard  or  address  for 
money,"  etc.,  in  the  ordinary  sense  of  these  words  as  used  in 
code,  section  5688;  but  that  it  is  "any  agreement  between 
two  or  more  persons  to  risk  money  or  property  on  a  contest  or 
chance  of  any  kind,  where  one  must  be  gainer  and  the  other 
loser":  Bell  v.  State,  5  Sneed,  507;  Eubanks  v.  State,  8  Ileisk. 
488-490. 

The  first  of  these  cases  is  an  indictment  sustained  for  gam- 
ing against  Bell  for  receiving  money  in  "a  scheme  denomi- 
nated a  gift  enterprise,"  and  the  last  is  another  held  good 
against  Eubanks  for  taking  money  as  consideration  for  sale 
of  a  prize-candy  package. 

It  matters  not  what  the  unlawful  device  is  upon  which  the 
money  is  received  as  a  hazard,  it  is  gaming.  The  argument 
of  counsel,  that  the  wagering  established  in  this  record  was 
not  gaming  before  the  act  of  1883  (chapter  251),  and  that  this 
act  was  a  legislative  declaration  to  that  effect,  is  not  sound, 
for  two  reasons:  first,  because  that  act  did  not  declare  thai 
the  dealing  in  futures,  when  neither  party  intended  a  real  pur- 
chase or  sale,  was  gaming,  for  it  always  had  been  so.  It  de- 
clared that  thereafter  such  dealing  should  be  gaming,  if  cither 
of  the  contracting  parties,  dealing  simply  for  the  margin,  or 
on  the  prospective  rise  or  fall  of  prices,  had  no  intention  or 
purpose  of  making  actual  delivery,  or  receiving  the  property 
or  thing  in  specie:  Acts  of  1883,  p.  331. 

Before  the  passage  of  this  law,  such  a  transaction  as  deal- 
ing in  futures,  of  itself,  was  not  unlawful;  nor  was  it  unlawful 
unless  it  was  the  intent  of  both  parties  that  there  should  be 
no  real  purchase  or  delivery.  This  ac!  was  intended  to  make 
it  unlawful  if  either  had  no  intention  of  effectuating  a  real 
purchase  or  sale.  It  was  designed  to  suppress  the  evil  of 
dealing  in  futures,  and  limit  such  operation  to  bona  fide  sales 
and  purchases  by  those  who  wished  to  sell  to  those  who 
wished  to  buy.  In  making  the  seller  responsible  for  the  in- 
tent of  the  buyer,  and  the  buyer  responsible  for  the  intent  of 
the  seller,  it  intended  to  suppress  gambling,  by  confining  the 
business  of  buying  and  selling  for  future  delivery  in  such 
limits  as  would  practically  jjrcclude  the  possibility  of  it. 

The  bona  fide  dealer  can  still  operate,  but  he  cannot  do  so 
upon  any  terms  which  do  not  protect  the  community  against 
the  pernicious  and  ruinous  speculation  in  the  rise  and  fall  of 
prices.     lie  is  obliged,  for  his  own  safety,  —  as  this  act  pro- 
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vidcs  extreme  penalties,  —  to  avoid  the  speculator,  and  Luy 
only  for  the  legitimate  demands  of  necessity  and  trade. 

The  unreported  case  of  V/allace  v.  State  is  cited  as  an  au- 
thority to  show  that  this  court,  in  discharging  the  defendant 
under  commitment  for  contempt  for  refusing  to  answer  before 
the  grand  jury  in  relation  to  certain  dealings  in  futures  at 
Shelbyville,  thereby  declared  that  these  contracts  under  con- 
eideration  were  not  gaming.  The  statement  of  the  proposi- 
tion by  counsel  in  his  brief  is  as  follows:  "The  judge  charged 
the  grand  jury  that  dealing  in  futures  was  gaming  within  our 
statutes,  and  thereupon  summoned  Wallace  before  them.  He 
refused  to  disclose  the  names  of  the  dealers.  The  court  im- 
prisoned him  for  contempt.  He  applied  for  a  writ  of  habeas 
corpus,  and  the  case  finally  reached  the  supreme  court,"  and 
the  prisoner  was  discharged. 

Upon  this  statement  the  judgment  of  this  court  was  man- 
ifestly correct,  no  matter  what  unreported  reasons  were  as- 
signed for  it.  In  holding  that  "dealing  in  futures"  was  not 
gaming  per  se,  as  charged  by  the  circuit  judge,  the  court  then 
held  no  more  than  we  have  here  held. 

The  defendant,  it  seems,  was  being  examined  generally  upon 
the  assumption  of  a  right  to  have  such  examination  made, 
with  no  charge  of  any  unlawful  dealing  (which  would  have 
been  gambling)  pending  before  the  grand  jury  upon  which 
they  were  expected  to  find  an  indictment  or  presentment. 

His  commitment  for  contempt  was,  therefore,  unauthorized, 
and  his  discharge  clearly  proper.  This  is  the  extent  to  which 
the  judgment  in  that  case  can  be  looked  to,  and  to  no  other 
purpose.     It  is  authority  for  th-is,  and  no  more. 

The  final  defense  in  this  case  was  one  of  settlement.  The 
defendants  insisted  that  they  had  made  a  settlement  with 
their  agent,  Shoff'ncr,  at  his  and  complainant's  instance,  and 
that  complainant  agreed  that  if  such  settlement  was  made, 
as  it  was  afterward  done,  such  settlement  should  operate  to 
discharge  defendants  of  liability  to  complainant.  Several  of 
the  defendants  so  testify;  but  complainant  and  Shoffner  deny 
it,  and  give  some  reasons  in  support  of  their  version  of  it, 
which  are  of  much  weight.  We  are  entirely  content  to  hold 
that,  as  against  their  evidence,  the  defendants  have  not  made 
out  the  defense  of  settlement. 

The  chancellor  decreed  against  defendants.  Three  of  them 
—  Sulzbacher,  Graves,  and  Mason — appealed.  The  judg- 
ment must  be  affirmed,  with  costs. 
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Contracts  for  Sale  op  Personal  Property  to  ee  Deliviired  ix  Fc- 
TLRE,  WHEN  Valid:  See  Crawford  v.  Spencer,  1  Am.  St.  Rep.  745,  aud  note 
fully  discussing  the  subject;  and  see  Clarke  v.  Broicn,  ante,  p.  98,  and  note. 
la  Dunn  v.  Bdl,  85  Tenn.  581,  it  was  held  that  contracts  for  the  purchase 
and  sale  of  commodities,  where  neither  party  intended  a  purchase  or  sale 
and  delivery,  but  both  parties  contemplated  a  closing  of  the  contracts  by 
a  settlement  of  differences,  merely,  between  the  prices  of  the  articles  in  the 
market  when  the  contracts  were  made  and  the  prices  on  the  day  named  for 
delivery,  were  void,  both  by  the  general  statutes  against  wagering  and  gaming 
and  by  public  policy. 


Memphis  and    Charleston  E.  E.  Co.  v.  Benson. 

185  Tennesske,  627.J 

Carrier  of  Passengers  by  Railway  must  Furnish  Passenger  with 
Seat,  as  well  as  transportation,  and  cannot  rightfully  demand  the  pas- 
senger to  pay  Lis  fare  or  surrender  his  ticket,  unless  both  a  seat  and 
transportation  are  provided. 

Passenger  is  not  Entitled  to  Ride  Free  because  Railway  Company 
does  not  Furnish  Him  with  Seat.  If  he  chooses  to  accept  trans- 
portation without  a  seat,  or  fails  to  obtain  one  by  reason  of  his  non- 
compliance with  the  carrier's  reasonable  regulations,  he  must  pay  fare 
or  surrender  his  ticket,  on  demand,  aud  if  he  refuses  to  do  so,  may  be 
ejected;  but  if  he  is  unwilling  to  accept  transportation  unless  furnished 
with  a  seat,  he  must  abandon  the  train  at  the  first  opportunity,  and  may 
then  bring  his  action  for  breach  of  contract. 

Carrier  of  Passengers  by  Railway  may  Make  and  Enforce  Reason- 
able Regulations  concerning  the  cars  in  which  passengers  may  be 
required  to  take  passage;  and  if  he  is  furnished  accommodations  equal 
in  all  other  respects  to  those  furnished  other  passengers  on  the  same 
train,  under  the  same  circumstances,  ho  cannot  complain. 

Regulation  of  Railway  Company  is  Reasonable  by  which  a  car  is  set 
apart  for  ladies,  or  gentlemen  accompanied  by  ladies. 

Contents  of  Written  Instrument  cannot  be  Proved  by  Parol,  unless 
the  failure  to  produce  the  paper  itself  is  acco.nnted  for. 

Railway  Company  must  not  Exercise  Legal  i»innT  of  Ejection  in  an 
abusive  manner. 

Action  for  damages.     The  facts  are  stated  in  the  opinion. 

Poston  and  Poston,  and  L.  W.  Humes,  for  the  appellant. 

Wright  and  Folkes,  for  the  respondent. 

LuRTON,  J.  This  was  a  suit  for  damages  for  an  alleged  un- 
lawful ejection  of  the  defendant  in  error  from  the  train  of  tho 
plaintiff  in  error.  There  was  a  judgment  for  five  hundred 
dollars  in  favor  of  the  defendant  in  error  rendered  by  the  cir- 
cuit judge,  who  tried  the  case  without  a  jury.  The  railway 
company  have  appealed,  and  a  number  of  reasons  are  assigned 
for  reversal. 
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The  defendant  in  error  went  upon  tlie  passenger  train  at 
Memphis,  Tennessee,  and  went  into  the  car  set  apart  for  ladies, 
<ind  gentlemen  traveling  with  ladies.  This  car  at  the  timo 
was  overcrowded,  and  he  was  unable  to  obtain  a  seat,  and  this 
condition  of  things  he  saw  before  the  train  left  Memphis,  yet 
Sic  made  no  demand  at  Memphis,  the  terminal  station,  for  a 
«eut;  but,  preferring  to  take  his  chances  to  get  a  seat,  he  re- 
mained on  the  car  standing  until  after  the  train  had  started 
upon  its  trip.  After  the  train  had  gotten  well  out  of  Mem- 
phis, the  usual  demand  was  made  upon  him  for  his  ticket. 
This  he  declined  to  surrender,  taking  the  position  that  ho 
would  not  surrender  his  ticket  until  he  had  been  furnished 
with  a  seat.  The  conductor  called  his  attention  to  the  fact 
that  there  was  not  a  vacant  seat  in  the  car  in  which  he  was, 
4ind  offered  to  get  him  a  seat  in  the  next  forward  car,  and  fur- 
ther saying  that  it  would  be  but  a  short  time  before  seats 
would  be  vacated  by  passengers  for  local  stations,  and  that  ho 
would  then  give  him  a  seat  in  the  ladies'  car.  This  he 
declined,  and  demanded  a  seat  in  the  ladies'  car  before  sur- 
rendering his  ticket. 

The  demand  of  the  conductor  for  his  ticket  was  renewed  in 
a  short  time,  with  the  statement  that  he  must  either  get  off 
the  train  or  surrender  his  ticket.  This  demand  was  again 
refused,  and  he  further  declared  that  he  would  not  leave  tho 
train.  Upon  the  train  stopping  at  the  next  regular  statioa 
he,  still  refusing  to  leave  the  train,  was  ejected. 

He  neither  surrendered  his  ticket  to  the  conductor  nof 
showed  that  he  had  such  ticket,  nor  did  he  state  the  point  to 
which  he  was  destined.  He  bases  his  refusal  to  go  into  tho 
forward  car  upon  the  ground  that  it  was  a  smoking-car,  and 
that  the  foul  air  of  such  a  car  was  likely  to  make  him  ill. 

There  can  be  no  doubt  that  tlie  contract  of  a  carrier  of  pas- 
sengers by  railway  is  one  not  only  to  furnish  the  passenger 
with  transportation,  but  with  the  comfort  of  a  seat.  The  con- 
tract is  no  more  performed  by  furnishing  him  with  a  seat 
without  transportation  than  it  is  when  he  is  offered  transporta- 
tion without  a  seat.  It  is  equally  well  settled  that  the  pas- 
senger need  not  surrender  his  ticket  until  he  is  furnished 
with  a  seat,  for  the  ticket  is  the  evidence  of  the  contract  whicli 
entitles  him  to  one.  But  it  cannot  be  that  one  may  ride  freo 
because  not  furnished  with  a  seat.  If  the  passenger  chooses 
to  accept  transportation  without  a  seat,  he  must,  on  demand, 
pay  his  fare.     If  unwilling  to  ride  without  transportation  is 
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furnished  him  in  a  seat,  he  must  get  oflf  at  first  opportunity, 
and  by  so  doing  may  bring  his  action  for  breach  of  contract, 
and  recover  as  damages  such  sum  as  will  compensate  him  for 
such  breach,  including  such  damages  as  are  the  natural  and 
immediate  results  of  such  breach.  Rorer  on  Railroads,  968,. 
969;  Davis  v.  Kansas  City  etc.  R.  R.  Co.,  53  Mo.  317;  St.  Louis 
etc.  R'y  Co.  v.  Leigh,  45  Ark.  368;  55  Am.  Rep.  558. 

It  results  that  for  the  indignity  and  vexation  consequent 
upon  the  ejection  in  this  case  there  can  be  no  recovery.  This 
result  is  made  the  more  certain  by  the  facts  of  this  case,  it  ap- 
pearing that  at  the  time  this  passenger  entered  the  car  at  the 
terminal  station  he  saw  that  this  car  assigned  to  ladies,  and 
gentlemen  with  ladies,  was  overcrowded,  and  he  knew  that 
he  must  either  ride  standing  or  take  a  seat  in  the  car  called 
the  smoking-car.  He  gave  the  railway  company  no  opportu- 
nity to  furnish  additional  seats  while  at  this  terminal  station. 
"Wo  have  at  this  term,  in  the  case  of  Chesapeake  etc.  R.  R.  Co. 
v.  Wells,  85  Tenn.  613,  held  that  a  railway  company  may 
make  reasonable  regulations  concerning  the  car  in  which  a 
passenger  might  be  required  to  ride,  provided  that  equal  ac- 
commodations were  furnished  to  all  holding  first-class  tickets, 
and  that  a  regulation  assigning  a  particular  car  to  persons  of 
color,  that  car  being  in  all  respects  equal  in  comfort  to  any 
other  in  the  train,  was  reasonable.  This  rule  has  been  sus- 
tained in  the  courts  of  many  states:  West  Chester  R.  R.  Co.  v. 
Miles,  55  Pa.  St.  209;  93  Am.  Dec.  744;  Chicago  and  North- 
western R^y  Co.  v.  Williams,  55  111.  185;  8  Am.  Rep.  641. 

So  wo  think  a  regulation  setting  apart  a  car  for  ladies,  or 
gentlemen  accompanied  by  ladies,  a  reasonable  regulation. 
A  passenger  may  not  dictate  where  ho  will  sit  or  in  which 
car  he  will  ride.  If  he  is  furnished  accommodations  equal 
in  all  respects  to  those  furnished  other  passengers  on  the- 
eaine  train,  he  cannot  complain,  and  this  was  the  substance 
of  our  decision  in  the  Ida  Wells  case.  The  doctrine  is  equally 
applicable  here.  This  passenger,  when  he  took  passage  at 
^Icmphis,  did  it  with  knowledge  that  the  ladies'  car  was 
crowded,  and  that  he  would  either  have  to  ride  standing  in 
that  car,  or  go  into  the  car  designed  exclusively  for  gentle- 
men, and  in  which  smoking  was  permitted.  The  requirement 
that  he  should  go  temporarily  into  the  smoking-car  under 
these  circumstances  was  not  unreasonable.  lie  ought  not  to 
have  started  when  he  did  unless  willing  to  submit  to  what  he 
realized  was  an  inevitable  necessity,  without  giving  the  carrier 
notice  of  his  demand. 
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But  upon  another  ground  this  judgment  cannot  be  sustained, 
even  for  damage  for  breach  of  contract.  The  defendant  in 
error  in  his  deposition  stales  that  he  had  a  ticket  purchased 
at  Austin,  Texas,  which  entitled  him  to  passage  to  Atlanta, 
Georgia,  and  that  one  of  the  coupons  upon  this  ticket  entitled 
him  to  passage  over  the  road  of  plaintiff  in  error  from  Mem- 
phis to  Chattanooga.  The  ticket  he  does  not  produce,  nor 
does  he  account  for  his  failure  to  produce  it  by  proof  of  its 
loss,  or  that  he  had  subsequently  used  it.  Objection  was 
taken  to  this  evidence,  and  the  objection  overruled,  upon 
promise  of  counsel,  at  a  subsequent  stage  of  the  trial,  to  ac- 
count for  its  non-production  so  as  to  let  in  secondary  evidence 
of  the  fact  of  the  contract  therein  contained.  This  was  not 
done.  It  is  elementary  law  that  the  contents  of  a  written  or 
printed  contract  cannot  be  proven  without  the  failure  to  pro- 
duce the  paper  itself  is  accounted  for.  This  objection  is  fatal 
to  the  whole  case  of  defendant  in  error;  for  there  is  no  legal 
evidence  that  he  had  a  ticket.  This  being  so,  he  was  right- 
fully ejected. 

The  conductor  who  ejected  this  passenger,  while  using  no 
unnecessary  force,  did  use  unnecessarily  abusive  language, 
Buch  as  was  calculated  to  unnecessarily  insult  and  degrade 
the  person  ejected.  In  exercising  a  legal  right  of  ejection 
railway  companies  must  not  do  so  in  an  abusive  way.  They 
are  the  servants  of  the  public,  and  while  their  right  to 
enforce  reasonable  regulations  will  be  upheld,  yet  the  regu- 
lations must  not  only  be  reasonable  in  themselves,  but  the 
manner  and  method  of  enforcing  such  regulations  must  be 
reasonable,  and  free  from  unnecessary  force,  as  well  as  from 
unnecessary  indignity.  The  unreasonable  demands  of  the  de- 
fendant in  error  afford  some. excuse  for  the  temper  shown  by 
the  conductor. 

In  view,  however,  of  the  absence  of  any  proof  of  a  legal 
character  that  the  ejected  passenger  had  any  ticket,  and  his 
refusal  to  pay  fare,  and  that,  therefore,  the  relation  of  passen- 
ger and  carrier  did  not  exist,  we  are  constrained  to  reverse  the 
judgment  of  the  circuit  judge,  and  enter  judgment  here  for 
plaintiff  in  error,  the  carrier  in  euch  case  not  being  held  re- 
sponsible for  the  ejection. 

Railroad  Company's  Duty  to  Furnish  Passenger  with  Seat.  —  It  i» 
part  of  the  contract  hetweeu  a  railroad  company,  or  other  carrier  of  persons, 
and  its  passengers,  to  i)rovide  the  passengers  witli  seats:  2  Rorer  on  Rail 
toads,  968,  969;  Hutchinson  on  Carriers,  sec.  009;  Thompson  on  Carriers  of 
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Passengers,  67;  Davis  v.  Kansas  City  etc.  R.  R.,  53  Mo.  317;  14  Am.  Kep. 
457;  St.  Louis  etc.  R'y  v.  Leigh,  45  Ark.  368;  55  Am.  Rep.  558;  but  if  a  scab 
be  not  furnished  a  passenger  on  a  railro^  ''  train,  he  cannot  for  that  reasoa 
Title  free,  but  must  abandon  the  train  at  ti^c  first  opportunity,  and  ho  may 
then  sue  for  breach  of  contract:  Id.  And  if  the  ofBcers  of  a  train  neither 
furnish  the  passenger  with  a  seat  in  the  regulir  passenger-cars,  nor  forbid  or 
bar  his  entrance  into  the  ladies'  car,  from  which  he  is  excluded  by  a  regula- 
tion, he  has  a  right  to  enter  the  same,  and  being  thus  rightfully  in  the  car, 
he  cannot  bo  removed  by  force,  at  least  until  a  seat  is  offered  him  elsewhere: 
Bass  V.  C/iicajo  etc.  R'y,  SGWis.  450;  17  Am.  Rep.  495;  30  Wis.  636;  42  Id.  654; 
24  Am.  Rep.  437;  S.  P.,  Thoiye  v.  New  York  etc.  R.  R.,  76  N.  Y.  404;  32  Am. 
Rep.  325.  So  a  passenger  injured  by  a  collision  is  not  guilty  of  contributory 
negligence  by  standing  on  the  platform  while  the  cars  are  in  motion,  if 
there  be  no  vacant  seat  for  him  within  the  car:  Willis  v.  Long  Island  R.  R., 
34  N.  Y.  670. 

Caerier  of  Passengers  may  Make  Reasonable  Regulations:  W&st  Ches- 
ter R.  R.  v.  Miles,  93  Am.  Dec.  744,  and  note  collecting  cases;  McDonald  v. 
Chicago  etc.  R.  R.,  96  Id.  114;  Pittsburgh  etc.  R'y  v.  Nuzum,  19  Am.  Rep.  703; 
and  a  regulation  by  which  a  separate  car  is  set  apart  for  ladies  and  their 
escorts  is  reasonable:  Note  to  Commonwealth  v.  Power,  41  Am.  Dec.  481;  Boss 
V.  Chicago  etc.  R'y,  17  Am.  Rep.  495;  and  see  Chicago  etc.  R'y  v.  Williams,  8 
Id.  041. 

Railroad  Company  must  Exercise  Right  of  Ejection  in  Reasonablb 
Manner:  Arnold  v.  Pennsylvania  R.  R.,  2  Am.  St.  Rep.  542,  and  note  col- 
lecting cases. 
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[85  Tennessee,  668.1 
Sale  of  Lands  under  Execution    Issued  on    Judgment  of  Court  or 
Record  after  Judgment  Debtor's  Death,  but  tested  prior  thereto, 
made  without  revivor  of  the  judgment,  within  twelve  months  after  its 
rendition,  is  valid. 

Bill  in  chancery.     The  opinion  states  the  facts. 

Taylor  and  Carroll^  for  the  complainant. 

Finlay  and  Peters,  and  MetcalJ and  Walker,  for  the  defendant. 

Caldwell,  J.  June  7,  1842,  Ben  Williamson  recovered  two 
judgments  against  John  C.  Montgomery  in  the  circuit  court  of 
Shelby  County,  and  on  the  Ist  of  November,  1842,  Montgom- 
ery died,  leaving  a  widow  and  two  children. 

November  4,  1842,  three  days  after  the  death  of  Montgom- 
ery, and  without  revivor,  executions  issued  on  those  judg- 
ments, tested  October  1,  1842,  one  month  prior  to  his  death. 
On  the  8tli  of  December  following,  these  executions  were  levied 
-on  a  lot  of  ground  in  the  city  of  Memphis,  in  said  uounty;  and 
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under  these  executions  the  sheriflf  sold  the  ground  to  R.  D, 

Starr,  February  G,  1843. 

In  May,  1843,  Starr  took  the  sheriff's  deed,  and  in  Febru- 
ary, 1845,  he  purchased  from  the  widow  her  dower  interest  in. 
the  lot,  taking  her  deed  therefor. 

Since  about  the  time  of  the  sheriff's  sale,  he  and  his  as- 
signs have  been  in  the  continuous  possession  of  the  property, 
claiming  to  be  the  rightful  owners  thereof. 

The  widow  of  Montgomery  died  in  1882,  and  in  1883  his  two 
children  filed  this  bill,  asserting  their  ownership  of  said  prop- 
erty as  his  heirs,  and  seeking  to  recover  possession  thereof 
from  the  assigns  of  Starr. 

The  contention  of  complainants  is,  that  the  sheriff's  sale 
was  void,  because  made  without  a  revivor  against  the  heirs  of 
Montgomery,  the  judgment  debtor;  while  the  defendants  insist 
that  such  revivor  was  not  necessary,  because  the  executions 
were  properly  tested  prior  to  the  death. 

The  precise  question  thus  presented  arose  in  this  court  in 
1823,  in  the  case  of  Preston  v.  Surgoine,  Peck,  72,  and  was  de- 
cided in  accordance  with  the  position  now  taken  by  the  defend- 
ants in  this  case.  There  "  a  judgment  was  entered  for  the 
plaintiff  (Preston)  against  Surgoine  in  May;  he  died  the  14th 
of  August,  and  on  the  16th  a  fieri  facias  was  sued  out,  upon 
which  the  sheriff  seized  lands  and  personals."  Judge  Hay- 
wood, in  delivering  the  opinion  of  the  court,  said:  "  In  case  of 
personals,  if^eri/acias  issued  after  the  death  of  defendant,  tested 

as  of  the  term  preceding  his  death,  it  binds  the  goods 

With  respect  to  the  realty,  it  is  bound  by  the  judgment,  and 
descends  not  to  the  heir,  but  is  in  custodia  legis,  if  the  judg- 
ment be  rendered  before  the  death  of  the  defendant,  against 
whom  execution  may  issue  any  time  before  the  expiration  of 
a  year  and  day,  after  which  time  it  cannot  issue  without  a 
scire  facias  against  the  heir":  Id.  80. 

Ward  V.  Sutherland,  Appendix  to  Peck,  was  a  bill  for  re- 
scission of  sale  of  a  judgment  against  a  dead  man.  In  the 
opinion  in  that  case,  by  Haywood,  chancellor,  at  page  3,  this 
language  was  used:  "So  in  the  case  of  a  lien  upon  lands  by 
judgment  against  the  ancestor,  that  lien  commencing  by  the 
judgment,  wliich  preceded  the  death  of  the  testator,  takes 
them  into  the  possession  of  the  law,  so  that  they  do  not  de- 
scend to  the  heir,  and  execution  might  be  taken  out  upon  that 
judgment  without  a  scire  facias:  2  Bac.  Abr.,  tit.  Execution,  O, 
tsec.  2;  Co.  Lit.  103,  290." 
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In  Taylor  v.  Doe,  13  How.  287,  there  was  judgment,  exe- 
cution, and  levy  upon  land.  Pending  appraisement  proceed- 
ings under  the  laws  of  Mississippi,  the  judgment  debtor  died. 
Subsequently  venditioni  exponas  issued  tested  on  a  day  after  the 
death,  and  sale  thereunder  was  made  by  the  sheriff  without 
revivor. 

The  validity  of  the  purchaser's  title  was  called  in  question 
in  an  action  of  ejectment,  and  the  trial  judge  charged  the  jury 
"  that  if  they  believed  from  the  evidence  that  the  venditioni 
exponas  ....  had  been  sued  out  and  tested  after  the  death  of 
Crone,  and  without  a  revivor  of  the  judgment  by  scire  facias, 
then  the  sale  and  purchase  were  void." 

That  instruction  was  held  to  be  erroneous,  and  the  sale  was 
adjudged  regular  and  valid,  upon  the  ground  that  the  death 
occurred  after  the  tes' e,  issuance,  and  levy  of  the  execution. 

It  was  decided  in  Erwin's  Lessee  v.  Dundas,  4  How.  58, 
that  an  execution  against  two  defendants,  bearing  teste  and 
being  issued  after  the  death  of  one  of  them,  was  void,  and 
that  the  sale  of  the  land  of  the  deceased  thereunder  communi- 
cated no  title  to  the  purchaser.  In  that  case  the  court  recog- 
nized the  rule  of  the  common  law  that  a  writ  of  fieri  facias 
relates  to  its  teste,  binding  the  goods  of  the  defendant  from 
that  date,  and  in  the  same  connection  said:  "The  same  doc- 
trine, it  seems,  has  been  held  to  be  equally  applicable  to  exe- 
cutions against  lands  and  tenements  of  a  deceased  defendant, 
and  therefore  an  elegit,  bearing  teste  before  may  be  issued 
after  his  death,  for  the  reasons  given  in  case  of  executions 
against  the  goods  and  chattels":   Id.  76. 

In  Mitchell  v.  Si.  MaxenVs  Lessee,  Mr.  Justice  Davis  said: 
"  The  writ  o^  fieri  facias  on  which  Mitchell  rests  his  title  was 
tested  after  the  death  of  St.  Maxent;  and  according  to  a  fa- 
miliar rule  of  the  common  law,  it  was  therefore  void.  Tho 
death  of  the  defendant  before  the  teste  of  the  execution  coi:i- 
pcls  the  i)laintifr  to  sue  out  a  writ  of  scire  facias,  'for  the 
alteration  of  the  person  altereth  tho  process'":  4  Wall.  242. 

Mr.  Freeman  makes  no  distinction  in  the  matter  of  relation 
to  tlie  date  of  the  teste  between  executions  levied  upon  lands 
and  those  levied  upon  personalty.  In  speaking  of  the  English 
practice  he  says:  "The  execution  was  treated  as  if  actually 
issued  on  the  day  of  its  teste;  and  the  death  of  the  pluintifT 
or  defendant  subsequently  to  the  teste  had  no  other  effect  be- 
yond what  it  would  have  had  if  occurring  subsequently  to  the 
actual  issuing  of  the  writ":  Freeman  on  Executions,  sec.  35. 
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The  supreme  court  of  North  Carolina,  speaking  through 
Ileade,  J.,  says:  "  So  a  venditioni  exponas  to  sell  lands,  tested 
after  the  defendant's  death,  without  a  scire  facias  against 
the  heirs,  is  null  and  void:  Samuel  v.  Zachary,  4  Ired.  377. 
Where  there  is  a  judgment,  and  a  fieri  facias  or  venditioni 
■exponas  issues  during  the  life  of  the  defendant,  the  sheriff  may 
proceed  to  sell,  although  the  defendant  die  before  the  sale. 
And  so  he  may  when  the  fieri  facias  or  venditioni  exponas 
issues  after  the  death,  but  is  tested  before":  Aycock  v.  Hav' 
rlson,,  65  N.  C.  8. 

These  several  decisions  by  other  courts  are  in  perfect  accord 
with  our  own  case  of  Preston  v.  Surgoine,  supra,  upon  the  main 
point.  The  13  Howard  case  goes  further,  and  to  that  extent  is 
in  conflict  with  the  G5  North  Carolina  case. 

But  the  contention  of  learned  counsel  for  complainants  is, 
that  later  decisions  of  this  court  are  in  conflict  with  Surgoine's 
case.  Such  was  undoubtedly  the  view  of  that  great  lawyer, 
Mr.  Meigs,  who  expressed  the  opinion  in  his  valuable  digest 
that  the  Surgoine  case  was  virtually  overruled  by  Rutherford 
V.  Bead,  G  Humph.  423,  so  far  as  the  question  now  before  us 
is  concerned.  In  the  latter  case  the  question  in  judgment  was 
whether  or  not  a  widow  was  entitled  to  dower  in  the  lands  of 
her  deceased  husband  when  the  lands  were  seized  under  exe- 
cution in  his  lifetime.  Tlie  decision  was  in  favor  of  the  claim 
of  dower;  but  the  relation  or  non-relation  of  the  execution  to 
its  teste  was  not  and  could  not  have  been  involved  or  adjudged. 

It  was,  however,  properly  and  well  decided  that  the  levy  did 
not  vest  the  title  to  the  land  in  the  sheriff. 

Judge  Reese,  who  delivered  the  opinion  of  the  court,  in  com- 
menting upon  Overton  v.  Perkins,  Mart.  &  Y.  367,  said  "  it 
decided  that  a  levy  upon  land  did  not  divest  the  title  of  the 
owner  and  vest  it  in  the  sheriS"  making  the  levy,  and  that, 
tlicrefore,  when  the  death  of  the  owner  took  place  before  the 
sale,  the  inheritance  descended  to  the  heirs,  and  the  sheriff, 
with  or  without  a  venditioni  exponas,  could  not  make  a  valid 
sale  until  scire  facias  against  the  heirs,  and  process  thereon 
awarded  against  them  ":  6  Humph.  424. 

In  the  10  Yergcr  case  referred  to,  the  judgment  was  ob- 
tained in  1809.  Execution  was  issued  and  levied  on  land  in 
1810.  After  the  levy  and  return  of  the  execution  without  salo 
the  judgment  debtor  died.  "Several  years  after  his  death  Jt 
tenditioni  exponas  issued  to  the  sheriff,  commanding  him  to 
sell  the  land  levied  on  as  aforesaid,"  without  revivor  against 
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the  heirs  or  personal  representative.  An  intervening  pur- 
chaser brought  his  hill  in  chancery,  "  to  enjoin  the  vevd^'fioni 
exponas,  upon  the  ground  that  it  was  void." 

The  defense  was,  that  the  venditioni  exftonas  related  to  tho 
levy,  which  was  made  before  the  death,  and  that  for  thnt  rea- 
Bon  a  revivor  was  not  necessary. 

Judge  Green,  delivering  the  opinioii  of  the  court,  sun  I  upon 
this  point:  "If  a  venditioni  exponas  must  issue  to  confer  on  the 
eheriff  power  to  proceed  with  the  sale,  that  process  must  have 
parties  in  being.  If  it  be  awarded  and  bear  teste  after  the 
death  of  the  execution  debtor,  it  cannot  be  against  him,  and 
command  the  sale  of  his  land.  He  cannot  be  spoken  of  a& 
existing,  and  he  can  have  no  land,  that  having  vested  in  his^ 
heirs.  It  is  not  like  the  case  of  the  award  of  an  execution 
after  the  death,  but  which  bears  teste  before  the  death.  In  that 
case  the  award  has  relation  to  the  teste,  and  the  process  speaka 

at  a  time  when  the  party  was  in  life This  venditioni 

exponas  in  this  case  was  awarded  after  the  death  of  Walker, 
and  bears  teste  after  his  death;  it  is  therefore  void,  and  must 
be  enjoined  ":  10  Yerg.  333,  334. 

Though  Judge  Green,  in  this  opinion,  does  not  refer  to  the 
Surgoine  case,  for  the  purpose  either  of  approbation  or  dissent, 
he  does  expressly  recognize  the  doctrine  of  that  case,  so  far  s.» 
involved  in  the  present  case. 

Referring  to  the  Surgoine  case,  Judge  Catron  said:  "Tho 
decision  pursues  the  common-law  authorities  (10  Vin.  Abr.,  tit. 
Execution,  A,  a,  566;  2  Ld.  Raym.  849),  and  the  opinion  of  tho 
majority  of  the  court  determines  that  the  common  law  is  un- 
altered by  .our  statute,  requiring  clerks  and  sheriffs  to  indorse 
on  process  the  time  of  its  issuance  by  the  clerk  and  delivery 
to  the  sheriff":  Battle  v.  Bering,  7  Yerg.  533;  27  Am.  Dec.  526. 

It  was  recently  held  in  Anderson  v.  Taylor,  6  Lea,  382,  that 
the  lien  of  an  execution  levied  upon  land  commences  with  the 
levy,  and  does  not  relate  to  its  teste.  That  holding  is  thought 
by  counsel  for  these  complainants  to  impair,  if  not  to  destro}', 
the  doctrine  of  the  Surgoine  case;  and  Judge  Cooper  seems  to 
have  held  the  same  view  in  some  degree  when  he  said,  at  the 
game  term,  after  referring  to  Anderson  v.  Taylor,  supra:  "  If 
Preston  v.  Surgoine  is  not  good  law  upon  its  own  facts,  it  can- 
not be  sustained  to  any  extent":  Puckett  v.  Richardson,  6 
Lea,  60. 

The  question  decided  in  the  Surgoine  case,  however,  did 
not  arise  in  either  of  the  6  Lea  cases;  nor  did  the  court,  ia 
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cither  of  those  cases,  undertake,  in  terms  or  otherwise,  to  over- 
rule or  qualify  the  Surgoine  case. 

In  Anderson  v.  Taylor,  supra,  judgment  was  obtained  in 
United  States  circuit  court  in  May,  1868,  from  which  execution 
issued  in  July,  1868,  and  was  levied  upon  real  estate  in  Octo- 
ber, 1868.  The  property  was  sold  in  August,  1869,  under  ven- 
ditioni exponas,  to  Morton.  The  contest  was  between  Morton 
and  Anderson,  the  latter  of  whom  acquired  a  lien  upon  the 
property  in  August,  1868,  between  the  issuance  and  levy  of 
the  execution. 

It  was  held  that  the  lien  of  the  execution,  as  contradis- 
tinguished from  the  statutory  judgment  lien,  attached  or 
came  into  existence  only  when  an  actual  levy  was  made;  and 
upon  that  ground  the  right  of  Anderson,  which  accrued  before 
the  levy,  was  adjudged  superior.  If  the  sale  to  Morton  had 
occurred  before  the  expiration  of  the  statutory  judgment  lien, 
as  in  the  Surgoine  case,  his  title  would  unquestionably  have 
prevailed  over  the  lien  of  Anderson. 

In  PucJcett  V.  Richardson,  supra,  the  sale  was  adjudged  void 
for  want  of  revivor  against  the  heirs  of  the  judgment  debtor; 
but  the  execution  was  tested  of  a  day  after  the  death,  and  no 
opinion  was  expressed  as  to  what  the  result  would  have  been 
if  the  execution  had  been  tested  before  the  death. 

Though  the  levy  of  an  attachment  creates  a  lien  upon  land, 
that  lien  cannot  be  enforced  by  sale  without  scire  facias  and 
revivor  against  his  heirs,  if  the  debtor  die  before  judgment: 
Green  v.  Shaver,  3  Humph.  139;  Perkins  v.  Norvell,  6  Id.  151. 
Nor  can  a  sale  be  lawfully  made  under  an  order  of  sale  tested 
after  the  death  of  the  debtor,  though  issued  upon  a  judgment 
of  condemnation  entered  in  his  lifetime,  upon  the  levy  of  a 
magistrate's  execution:  Stochard  v.  Pinkard,  6  Id.  120. 

Such  are  the  decisions  of  this  court  which  we  regard  as 
bearing  in  any  way  upon  the  question  involved  in  this  case. 
The  Surgoine  case  is  the  only  one  precisely  in  point,  and  to 
the  extent  that  it  is  in  point,  it  is  in  conflict  with  no  other 
case. 

We  hold,  therefore,  that  Starr  acquired  a  perfect  title  to  the 
property  in  controversy  by  his  purchase  at  the  sheriff's  sale 
and  that  official's  deed,  the  sale  being  made  under  an  execu- 
tion issued  from  a  judgment  of  a  court  of  record,  and  tested  of 
a  date  prior  to  tlie  death  of  the  judgment  debtor,  and  the  saio 
being  made  within  twelve  months  after  the  rendition  of  the 
judgment. 
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Scire  facias  and  revivor  against  the  heirs  were  not  necessary. 
The  execution  bearing  teste  at  a  time  when  Montgomery,  the 
debtor,  was  in  life,  the  levy  and  sale  are  in  law  regarded  as  a 
proceeding  against  a  living  person. 

This  being  conclusive  of  the  whole  case,  it  is  not  deemed 
necessary  to  determine  the  question  made  upon  the  deed  of 
the  widow,  the  nature  of  holding  thereunder,  the  statute  of 
limitations,  and  falling  in  of  the  life  estate. 

The  decree  dismissing  the  bill  will  be  affirmed,  with  costs. 


ElxECtmoN   Issued  aftek  JiTDGjrENT    Debtor's  Death,    Vauditt    ort 
See  Blanks  v.  Rector,  88  Am.  Dec.  780,  and  note. 


Caulkixs  V.  Gas-light  Company. 

[85  Tennessee,  C8o.] 

PCRCHASER   OF   StOCK   STANDING   IN  TltE   NaME  OF  HIS  VENDOR  On  the  books 

of  a  corporation,  ia  good  faith  and  for  value,  does  not  hold  such  stock 
subject  to  equities  of  third  persona  therein  of  which  he  had  no  notice. 

Corporation  is  Charged  with  the  Duty  of  Trustee  towards  its 
Stockholders  for  many  purposes;  and  it  must  therefore  exercise  due 
care  and  diligence  to  protect  the  title  of  the  cestui  que  trtint  or  beneficial 
owner,  and  ia  answerable  for  any  injury  sustained  by  him  through  its 
negligence  or  misconduct. 

Knowledge  of  Contents  of  Will  will  be  Imputed  to  a  Corpora- 
tion from  its  knowledge  of  the  existence  of  a  will  upon  the  terms  of 
which  title  to  its  stock  depends.  More  especially  is  this  true  whcra 
the  corporation  has  taken  up  and  canceled  stock  standing  on  its  books 
in  the  name  of  the  testator,  and  issued  in  lieu  thereof,  other  stock  ia 
terms  referring  on  its  face  to  such  will. 

Corporation  must  Protect  its  Shake-holders  from  Unauthorized 
Transfers  of  their  Stock  tipon  its  books,  so  far  as  the  exercise  of 
proper  diligence  and  care  will  enable  it  to  do  so;  and  must  respond  to 
them  in  damages  for  any  injury  sustained  by  them  from  its  failure  to 
exercise  such  care  and  diligence. 

If  Certificate  of  Stock  is  Issued  in  Name  of  A.  W.,  devisee  under 
the  will  of  M.  R.,  deceased,  the  title  of  A.  W.  remains  subject  to  all 
the  conditions  of  tlie  will  by  which  it  was  bequeathed  to  him,  and  if 
the  corporation  permits  him  to  surrender  such  stock,  and  then  issues  in 
lieu  thereof  a  certificate  to  him  or  to  another  person,  in  which  no  nientiosi 
ia  made  of  the  fact  that  tlie  stock  is  held  under  or  subject  to  such  will, 
it  will  bo  answerable  in  damages  to  any  person  injured  by  such  surrender 
and  reissue. 

Advice  of  Legal  Adviser  of  Corporation  will  not  Relieve  It  from 
Liability  for  improperly  issuing  stock,  and  omittmg  from  the  certili- 
cate  a  condition  which  ought  to  have  been  inserted  therein,  and  waiih 
was  contained  in  the  certificate  surrendered. 
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Finlay  and  Peters,  and  Humes  and  Postons,  for  the  complain- 
ant. 

Craft  and  Cooper,  and  Harris  and  Turley,  for  the  defend- 
ant. 

PoLKES,  J.  This  suit,  as  it  is  now  presented,  involves  the 
■question  as  to  the  right  of  complainants  to  recover  from 
the  defendants,  gas-light  company  and  others,  the  value  of 
^even  thousand  dollars  of  stock  in  said  company,  which  it  is 
•claimed  the  company  has  negligently  and  wrongfully  aided 
in  the  transfer  of. 

The  facts  necessary  to  a  proper  understanding  of  the  case 
are  as  follows:  Mrs.  Margaret  A.  Riggs,  who  was  then  a  resi- 
-dent  of  Pennsylvania,  died  in  1866,  leaving  a  will,  which  was 
■duly  probated.  After  certain  specific  bequests,  there  follows 
the  seventh  clause,  in  which  she  provides  that  "  all  the  rest, 
residue,  and  remainder  of  my  estate,  real  and  personal,  of 
every  nature  and  description,  which  I  now  own  or  in  which  I 
may  have  any  interest  at  the  time  of  my  death,  in  law  or  in 
■equity,  I  give,  devise,  and  bequeath  to  Albert  C.  Wurzbach,  of 
Memphis,  Tennessee,  and  Robert  Gardener,  of  Charlestown, 
Massachusetts,  in  trust,  nevertheless,  for  the  uses  and  pur- 
poses declared  in  this  will." 

By  item  11  she  directs  her  executors,  who  are  said  Albert 
C.  Wurzbach  and  Robert  Gardener,  "  to  pay,  subject  to  the 
foregoing  bequests  and  annuities,  two  thirds  of  the  net  in- 
tomc  of  my  estate  to  my  daughter,  Julia  A.  Wurzbach  [now 
ho  complainant,  Julia  A.  Caulkins],  in  equal  quarterly  pay- 
ments, during  the  term  of  her  natural  life,  for  her  own  separate 
use,  and  free  from  the  control  of  her  husband;  and  the  remain- 
ing one  third  thereof  to  the  said  Albert  C.  Wurzbach  during 
the  term  of  his  natural  life." 

By  clauses  12,  13,  14,  and  15,  it  is  provided  that  if  Wurz- 
bach should  survive  the  daughter  and  her  issue  he  should 
have  the  entire  estate;  but  should  Julia  A.  or  her  issue  sur- 
vive him,  then  he  should  only  be  entitled  to  receive  one  third 
of  the  net  income  of  the  estate  during  his  natural  life,  and  tbe 
estate  itself  to  go  to  Julia  A.  and  her  issue  at  his  death,  the' 
said  Julia  A.  receiving  the  net  income  of  the  entire  estate 
during  her  natural  life,  the  whole  estate  to  go  to  her  issue  at 
her  death. 

A.  C.  Wurzbach  alone  qualified  under  this  will,  and  letters 
testamentary  were  issued  to  him  in  December;  1868,  by  the 
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orphans'  court  of  Erie  County,  Pennsylvania.  He  never 
qualified,  either  as  executor  or  trustee,  in  the  state  of  Tennes- 
see. 

On  February  26,  1872,  the  will  of  Mrs.  Riggs  was  probated 
in  Shelby  County,  Tennessee,  and  E.  M.  Hearn  was  appointed 
by  the  probate  court  of  said  county  administrator  with  the 
will  annexed  of  the  estate  in  Tennessee.  He  was  also  ap- 
pointed by  the  same  court,  August  6,  1872,  trustee  to  carry 
out  said  will. 

At  the  time  of  her  death,  Mrs.  Riggs  owned  160  shares  of 
the  capital  stock,  of  one  hundred  dollars  each,  aggregating 
sixteen  thousand  dollars,  in  the  Memphis  Gas-light  Com- 
pany, a  corporation  chartered  by  the  state  of  Tennessee,  and 
having  its  situs  in  Memphis,  Tennessee. 

The  gas  company  paid  dividends  to  Wurzbach  until  Hearn 
qualified  as  administrator,  when  Wurzbach  demanded  that 
the  company  should  continue  to  pay  him  dividends,  and  issue 
new  stock  to  him  in  lieu  of  that  which  he  then  held,  standing 
on  the  books  in  the  name  of  Mrs.  Margaret  A.  Riggs.  Hearn, 
having  collected  dividends  on  the  stock  for  a  while,  demanded 
that  it  should  be  transferred  to  him  as  administrator,  etc. 
The  company  refused  to  issue  stock  to  cither  of  them  after  an 
examination  of  the  will. 

On  March  13,  1872,  Julia  A.  Caulkins  and  husband  filed  a 
bill  in  the  chancery  court  of  Shelby  County  against  "Wurz- 
bach, Hearn,  and  the  gas-light  company,  alleging  Wurzbach's 
waste  of  the  estate,  his  incompetency,  dissipated  habits,  his 
attempts  and  efforts  to  get  possession  of  the  said  stock  and  to 
convert  it  to  his  own  use,  and  praying  for  the  appointment  of 
a  trustee  in  Tennessee  to  take  charge  of  the  stock,  and  for  an 
injunction  prohibiting  the  gas-light  company  from  issuing 
said  stock  to  Wurzbach,  etc.,  which  said  injunction  was  duly 
granted,  and  served  on  said  company. 

At  the  time  of  filing  this  bill,  litigation  was  pending  be- 
tween Mrs.  Caulkins  aad  Wurzbach  in  the  orphans'  court  of 
Eric  County,  Pennsylvania,  which  was  soon  afterward  settled 
by  an  agreement  and  decree  therein  by  which  Wurzbach  was 
to  resign  his  trusteeship  of  Julia  A.  Caulkins,  under  the  will 
of  Mrs.  Riggs,  "  and  agrees  to  transfer  to  David  Olin,  of  Girard, 
or  whomsoever  the  orphans'  court  of  Erie  County  may  appoint 
her  trustee,  nine  thousand  dollars  of  the  stock  of  the  Memphis 
Gas  Company;  also  to  transfer  and  deliver  to  said  trustee  ten 
thousand  dollars  of  the  bonds  of  the  United  States,  and  certain 
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real  estate  in  Omaha,  Nebraska,  valued  at  fifteen  thousand 
■dollars;  the  said  Wurzbach  to  retain  the  house  and  lot  in 
<jiirard,  aforesaid,  valued  at  ten  thousand  dollars;  and  retain 
seven  thousand  dollars  of  the  capital  stock  of  the  gas  company 
aforesaid 

"He,  the  said  Wurzbach,  is  to  retain  the  trusteeship  of  the 
property  retained  by  him,  and  reserves  all  of  his  rights  as 
devisee  and  legatee  of  said  will  of  said  Margaret  Riggs.  The 
said  Julia  A,  Caulkins  relieves  the  said  Wurzbach  from  all 
claims  as  her  said  trustee,  or  as  executor  or  guardian,  up  to 
this  date. 

"  The  said  Wurzbach  is  to  have  no  further  or  other  claim 
on  the  income  of  the  said  estate  than  the  house  and  lot  in 
Oirard,  and  the  seven  thousand  dollars  of  Memphis  gas  stock, 
■during  the  life  of  said  Julia  A.  Caulkins. 

"And  on  the  same  day  a  decree  was  entered  on  said  agree- 
ment in  said  orphans'  court,  reciting  that  the  parties  having 
agreed  upon  terms  of  settlement  and  partition  of  the  income 
of  the  estate,  which  the  court,  after  due  consideration,  decree 
to  be  just  and  equitable,  and  not  repugnant  to  the  will  of  the 
testatrix  nor  the  law,  and  having  filed  his  resignation  of  his 
trust  as  testamentary  trustee  of  the  income  and  estate  of  the 
said  Julia  A.  Caulkins,  the  court  accepts  his  said  resignation, 
and  appoints  David  Olin,  of  Girard,  in  said  county,  trustee  of 
that  portion  of  said  estate  and  income  belonging,  by  the  terms 
of  said  settlement,  to  Julia  A.  Caulkins,  and  the  said  A.  C. 
Wurzbach  to  remain  trustee  of  that  portion  of  the  estate  given 
to  him  by  the  terms  of  said  agreement.  And  that  the  said 
agreement,  filed  as  aforesaid,  shall  constitute  a  part  of  this 
decree,  and  that  the  same  and  every  portion  thereof  shall  be 
specifically  performed  and  carried  out  according  to  its  true 
intent  and  meaning." 

We  have  been  thus  elaborate  in  the  quotations  from  the 
agreement  and  decree,  for  the  reason  that  the  same,  together 
with  other  parts  of  the  record  from  the  orphans'  court  of  Erie 
County,  were  brought  to  the  knowledge  of  the  defendant  com- 
pany by  being  filed  on  the  sixth  day  of  December,  1872,  in 
the  chancery  court  of  Shelby  County,  in  the  said  cause 
therein  pending  of  Caulkins  v.  Wurzbach,  and  made  the  basii^ 
of  the  decree  which  is  now  set  up  by  the  gas  company  as  a 
conclusive  answer  to  the  question  of  its  liability  to  the  com- 
plainants in  this  suit. 
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This  decree  of  said  chancery  court  of  Shelby  County  is  a» 
follows:  — 

"It  appearing  that  all  matters  in  dispute  between  the  com- 
plainants, Caulkins  and  wife,  and  defendant,  Wurzbach.  have 
been  settled  by  agreement  of  the  parties,  and  that  under  said 
agreement  defendant  Wurzbach  has  resigned  as  trustee  of 
complainant  Julia  A.  Caulkins,  and  David  Olin,  of  Erie 
County,  Pennsylvania,  has  been  appointed  by  the  orphans' 
court  of  said  county,  Pennsylvania,  trustee  for  said  Julia  in 
his  place  and  stead.  It  further  appears  by  their  agreement, 
confirmed  by  the  decree  of  said  Pennsylvania  court,  all  the 
assets  of  the  estate  of  Margaret  A.  Riggs,  deceased,  in  the 
hands  of  said  Wurzbach  (who  is  her  executor,  duly  appointed 
and  qualified  under  the  laws  of  Pennsylvania,  where  she  re- 
sided at  the  time  of  her  death),  have  been  divided,  or  agreed 
to  be  divided,  between  said  Julia  A.  Caulkins  and  said  A.  C. 
Wurzbach  according  to  the  directions  of  the  will  of  said  Mar- 
garet A.  Riggs;  that  among  other  assets  there  came  to  the 
hands  of  said  Wurzbach,  in  the  state  of  Pennsylvania,  certi- 
ficates for  sixteen  thousand  dollars  of  stock  in  the  Memphis 
Gas-light  Company,  which,  by  the  agreement  and  settlement 
between  the  parties  aforesaid,  is  to  be  divided,  and  nine  thou- 
sand dollars  of  it  held  by  said  Olin  as  trustee  for  said  Julia  A. 
Caulkins,  and  the  remaining  seven  thousand  dollars  to  be  held 
by  said  Wurzbach  in  his  own  right  and  for  his  own  benefit; 
but  the  shares  of  both  to  be  held  according  and  subject  to  the 
provisions  of  the  will  of  said  Margaret  A.  Riggs,  deceased. 
....  On  motion,  therefore,  the  attachment  herein  is  dis- 
charged, and  the  injunction  dissolved,  and  decree  modified, 
so  as  to  permit  said  Wurzbach,  as  Pennsylvania  executor,  to 
surrender  to  the  Memphis  Gas-light  Company  said  certificates 
of  stock,  and  take  out  new  certificates  of  stock,  so  as  to  divide 
the  same  according  to  said  agreement  of  division  made  by  the 
parties.  And  said  gas-light  company  is  hereby  directed  and 
required,  upon  the  surrender  of  the  old  certificates,  to  issue 
new  ones,  —  seven  thousand  dollars  to  said  Wurzbach  in  his 
own  right,  and  nine  thousand  dollars  in  form,  so  that  he  can 
deliver  or  transfer  the  same  to  said  Olin  as  trustee  for  com- 
plainant Julia  A.  Caulkins. 

"It  is  further  ordered  that  defendant  E.  M.  Hearn  pay  the 
dividends  collected  by  him,  after  paying  costs,  according  to 
the  agreement  of  the  parties, — two  thirds  to  said  Olin,  trus- 
tee for  complainant  Julia  A.  Caulkins,  and  one  third  to  said 
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Wurzbach  or  his  order.  A  copy  of  this  order  will  be  im- 
mediately served  on  the  Memphis  Gas-light  Company,  and 
charged  in  the  costs  of  the  cause,  and  all  other  matters  are 
reserved." 

A  copy  of  this  decree  was  served  upon  the  gas  compan}'-, 
which  copy  was  preserved,  and  is  shown  to  be  still  in  the  pos- 
eession  of  the  company,  attached  to  the  stock-books,  together 
with  the  following  communication:  — 

"  Memphis,  Tenn.,  10th  December,  1872. 

"Memphis  Gas-light  Company:  Issue  new  certificates  for 
these  as  follows:  Seven  thousand  dollars  in  name  of  Albert  C. 
Wurzbach,  as  devisee  under  the  will  of  Margaret  A.  Riggs, 
deceased,  and  nine  thousand  dollars  in  the  name  of  David 
Olin,  trustee  for  Julia  A.  Caulkins,  devisee  under  the  will  of 
Margaret  A.  Riggs,  deceased.     Deliver  to  me  only. 

"  Charles  Kortrecht,  Attorney  for  Parties." 

Thereupon,  the  original  certificates  held  in  the.  name  of 
Mrs.  Riggs  being  surrendered,  the  company  issued  nine  thou- 
Band  dollars  of  new  stock  to  said  Olin,  trustee,  and  seven 
thousand  dollars  certificate  to  "  Albert  C.  Wurzbach,  devisee 
under  the  will  of  Margaret  A.  Riggs,  deceased." 

This  new  certificate  of  stock  for  seven  thousand  dollars  so 
issued  to  Wurzbach,  "  devisee  under  the  will  of  Margaret  A. 
Riggs,  deceased,"  recites  on  its  face  that  it  is  ''transferable 
only  on  the  books  of  this  company."  This  certificate  bears 
date  and  was  issued  on  the  24th  of  December,  1872.  And  on 
the  twenty-eighth  day  of  January,  1873,  a  final  decree  is  en- 
tered in  said  cause  of  Caulkins  against  Wurzbach,  Hearn,  and 
the  gas  company,  pending  in  the  chancery  court  of  Shelby 
County,  wherein,  after  reciting  that  it  has  been  made  to  ap- 
pear to  the  court  that  the  sixteen  thousand  dollars  of  gas 
Btock  attached  and  described  in  said  cause  has  been  divided 
up  according  to  the  agreement  of  the  parties  and  the  order  of 
this  court,  and  reciting  that  Hearn,  as  administrator  and  trus- 
■  tee,  has  fully  paid  out  the  $2,560  of  dividends  on  said  stock 
collected  by  him  pending  his  administration  and  trusteeship, 
according  to  the  agreement  of  the  parties  and  the  decree 
therein, — to  wit,  two  thirds  to  David  Olin,  trustee  for  com- 
plainant, Julia  A.  Caulkins,  and  one  third  to  defendant  Wurz- 
bach,—  and  after  reciting  that  there  are  no  further  duties  to 
be  performed  by  said  Hearn,  trustee,  in  consequence  of  which 
lie  and  his  sureties  are  discharged,  said  decree  concludes  as 
follows:  — 
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"And  it  appearing  that  the  object  of  this  suit  has  been 
accomplished,  and  nothing  further  remains  to  be  done  herein, 
this  suit  is  hereby  dismissed  and  ended,  according  to  the 
agreement  and  compromise  made  by  the  parties  in  interest 
and  filed  herein,  all  of  which  is  finally  ordered  and  decreed." 

So  far  there  has  nothing  been  done  upon  which  any  liability 
of  the  company  can  be  predicated.  It  has,  up  to  this  time, 
recognized  its  duty  and  faithfully  discharged  it.  We  find 
that  the  company  refused  to  cancel  the  old  certificates  in  tho 
name  of  Mrs.  Riggs,  remained  neutral  in  tho  struggle  over  the 
stock,  and  only  acted  when  and  as  directed  by  the  court. 

As  indicative  of  a  further  purpose  to  continue  the  perform- 
ance of  its  duty  to  its  stockholders,  it  made  and  preserved,  as 
we  have  seen,  a  careful  record  of  the  manner  in  which  the 
original  sixteen  thousand  dollars  of  stock  had  been  surren- 
dered, and  of  the  division  and  reissue  of  the  same,  not  only 
showing  on  the  face  of  the  new  certificates  that  nine  thousand 
dollars  was  issued  to  Olin,  trustee  for  Mrs.  Caulkins,  and  seven 
thousand  dollars  to  "Albert  C.  "Wurzbach,  devisee  under  the 
will  of  Margaret  A.  Riggs,  deceased,"  but  showing  the  exact 
language  on  the  stub  of  the  stock-book,  and  number  of  the 
certificate,  that  we  find  on  the  face  of  the  certificate,  —  "de- 
visee under  the  will  of  Margaret  A.  Riggs,  deceased."  And, 
in  addition  to  this,  they  attach  to  the  stock-book  the  can- 
celed stock  and  the  copy  of  the  decree  of  the  court  and  the 
original  of  the  letter  of  instruction  from  Charles  Kortrecht. 

Let  us  resume  tho  history  of  the  seven-thousand-dollar  cer- 
tificate. 

It  seems  to  have  remained  in  the  possession  of  Wurzbach, 
in  Pennsylvania.  He,  in  the  mean  time,  collected  the  semi- 
annual dividends  thereon  until  November,  187G,  when  he 
signed  his  name  as  follows:  "A.  C.  Wurzbach,"  without  more, 
to  the  blank  power  of  attorney  for  the  transfer  of  the  stock 
printed  upon  the  back  of  the  certificate,  and  sent  the  same  to 
his  friend  James  S.  Wilkins,  at  Memphis,  with  request  to  sell 
same  and  remit  proceeds  to  him  in  Pennsylvania. 

Wilkins  called  ut  the  principal  office  of  the  company,  and 
asked  if  it  was  all  right,  and  if  he  could  sell  and  transfer  tho 
same,  and  says  ho  was  told  by  the  secretary  that  it  was  all 
right.  Whereupon  he  placed  same  in  the  hands  of  B.  Rich- 
mond, a  broker  at  Memphis,  with  instructions  to  sell. 

Richmond  found  a  purchaser  in  the  person  of  the  defendant 
Rossi  for  three  thousand  dollars  of  the  stock,  and  thcrcupoa 
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the  secretary  of  the  company  filled  up  in  his  own  handwriting 
the  blank  power  of  attorney  on  the  back  of  the  seven-thousand- 
dollar  certificate  so  as  to  make  it  read:  — 

"For  value  received,  I  hereby  authorize  James  S.  Wilkins 
to  transfer  to  J.  B.  A.  Rossi  thirty  shares,  and  to  James  S.  Wil- 
kins forty  shares,  of  the  capital  stock  of  the  Memphis  Gas- 
light Company,  on  the  books  of  said  company. 

"Witness  my  hand  this  twenty-first  day  of  November,  1876. 
(Signed)  "A.  C.  Wurzbach." 

"Attest:  James  S.  Wilkins." 

Whereupon  the  company  issued  a  new  certificate  for  three 
thousand  dollars  in  the  name  of  J.  B.  A.  Rossi,  and  delivered 
€ame  to  the  broker  Richmond,  who  carried  same  to  the  pur- 
chaser Rossi.  Rossi  never  saw  the  Wurzbach  certificate,  never 
knew  whose  stock  he  was  purchasing,  but  merely  contracted 
to  purchase  of  Richmond  three  thousand  dollars  of  stock,  and 
paid  for  it  when  the  latter  delivered  to  him  an  original  certifi- 
cate for  the  amount  named,  issued  directly  by  the  company  to 
him. 

It  is  abundantly  established  that  Rossi's  purchase  was  la 
good  faith,  for  value,  without  any  notice.  Clearly,  therefore, 
there  can  be  no  recovery  against  Rossi:  Cherry  v.  Frost,  7  Lea, 
1;  Cornich  v.  Richards,  3  Id.  1. 

If  Rossi  were,  in  any  view  of  the  case,  liable  to  these  com- 
plainants, the  gas  company  would  unquestionably  be  respon* 
fiiblc  to  him:  Bank  v.  Lanier,  11  Wall.  369;  Neio  York  etc. 
R.  R.  Co.  V.  Schuyler^  34  N.  Y.  30;  Telegraph  Company  v.  Daven- 
port, 07  U.  S.  369. 

As  to  the  remaining  four  thousand  dollars  of  the  stock  in- 
volved herein,  the  gas  company  issued  a  new  certificate  to 
James  S.  Wilkins  in  his  own  name  for  that  amount.  The 
proof  shows  that  this  was  done  to  facilitate  the  sale  and  trans- 
fer of  the  stock  by  Wilkins,  who  subsequently  sold  and  trans- 
ferred same  to  other  parties,  who  are  not  sued. 

Wilson  acted  throughout  as  the  friend  and  agent  of  Wurz- 
bach in  his  sale  of  the  stock,  with  no  benefit  or  profit  to  him- 
self. The  question  of  his  liability  will  not  be  considered 
separately  from  that  of  the  company. 

That  a  corporation  is  charged  with  many  of  the  duties  of  a 
trustee  toward  its  stockholders,  that  it  is  bound  to  excrciso 
proper  care  and  diligence  in  protecting  the  title  of  a  cestui  que 
trust,  or  equitable  or  beneficial  owner,  and  that  it  is  respon- 
sible for  any  injury  sustained  by  its  negligence  or  misconduct. 
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are  propositions  so  well  established  as  not  to  require  any  dis- 
cussion. 

We  content  ourselves,  therefore,  with  a  mere  reference  to 
Bomo  of  the  many  cases  familiar  to  the  profession:  Perry  or> 
Trusts,  sec.  242;  Lowery  v.  Com.  Bank,  Taney,  810;  Bayard  v. 
Farmers^  BanJi,  52  Pa.  St.  232;  Stewart  v.  Fireman^s  Ins.  Co.y 
53  Md.  564;  Loving  v.  Salisbury  Mills,  125  Mass.  150;  Shaw  v. 
Spence,  100  Id.  382;  Duncan  v.  Jandar,  15  Wall.  165;  Mora- 
wetz  on  Corporations,  sec.  181;  Fields  on  Corporations,  sec. 
116;  and  the  late  case  from  this  court  of  Covington  v.  Ander- 
son, 16  Lea,  314. 

Knowledge  of  the  contents  of  a  will  on  the  part  of  a  corpo- 
ration is  presumed  by  law  from  its  knowledge  of  the  fact  that 
there  is  a  will,  upon  the  terms  of  which  the  title  to  its  stock  is 
made  to  depend.  And  especially  is  this  so  where  the  com- 
pany has  taken  up  and  canceled  stock  standing  on  its  books 
in  the  name  of  the  testator,  and  issued  in  lieu  thereof  other 
Btock,  in  terms  referring  on  its  face  to  such  will. 

A  corporation  whose  stock  is,  as  in  this  case,  transferable 
only  on  the  books  of  the  company,  is  made  the  custodian  of 
the  shares,  and  is  clothed  with  power  to  protect  the  rights  of 
its  share-holders  from  unauthorized  transfers.  With  this 
power  there  exists  the  duty  that  rests  upon  all  trustees:  to  pro- 
tect, BO  far  as  "the  exercise  of  proper  diligence  and  care  can  do 
so,  the  interests  of  the  cestuis  que  trust;  and  it  must  respond 
in  damages  for  any  injury  sustained  in  consequence  of  its 
negligence  or  misconduct. 

Indeed,  the  general  propositions,  as  stated,  are  not  contro- 
verted by  the  learned  counsel  for  the  defendant  company. 

The  defense  made  for  the  company  is,  that  ''the  change  of 
the  original  certificate,  and  the  issue  of  the  new  one  for  seven 
thousand  dollars,  was  authorized  by  the  chancery  court,  and 
that  Wurzbach  was  then  clothed  with  the  entire  title  '  in  his 
own  right';  and  that  if  any  wrong  has  been  done,  it  was  in 
1872,  when  the  original  certificates  were  canceled,  and  not  in 
1876,  when  the  reissue  of  the  stock  was  made  to  Kossi  and  ta 
Wilkins";  that  tlie  company  acted  solely  in  obedience  to  this 
decree;  and  tliat  the  words  "devisee  under  the  will  of  Marga- 
ret A.  Pviggs,  deceased,"  was  only  a  deraignment  of  title,  and 
in  no  way  differed  in  legal  effect  from  a  transfer  to  him,  or  a 
certificate  in  his  name  simply,  —  i.  e.,  '"in  his  own  right," — iu 
either  case. 

With  this  contention  we  are  unable  to  agree.     In  our  view^ 
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ihe  wrong  resulting  in  the  injury  complained  of  was  not  done 
in  1872,  The  decree  of  the  chancery  court  did  not  have  the 
effect  to  abrogate  the  terms  of  the  will,  and  was  not  so  in- 
tended nor  understood  by  the  parties;  the  gas  company,  itself 
a  party,  did  not  so  understand  it,  as  is  shown  by  the  manner 
in  which  it  issued  the  stock  at  that  time. 

Ignorance  of  law  or  fact  cannot,  under  the  proof  in  this  case^ 
be  invoked  on  behalf  of  the  company.  As  a  party  in  the  chan- 
cery court,  it  had  before  it  the  agreement  made  in  Pennsylva- 
nia, and  the  decree  therein  in  the  orphans'  court  in  that  state, 
which  informed  it  that  the  controversy  then  pending  between. 
Julia  A.  Caulkins  and  A.  C.  Wurzbach  was  compromised  only 
to  the  extent  of  Wurzbach  resigning  the  office  of  testamentary 
trustee  as  to  two  thirds  of  the  property  then  held  by  him  un- 
der the  will  of  Mrs.  Riggs,  and  he  "retaining  the  trusteeship "^ 
as  to  the  other  one  third. 

While  he  had  been  trustee  for  the  whole,  two  thirds  of  the 
income  only  was  to  go  to  Mrs.  Caulkins,  and  one  third  to  him. 
In  order  to  make  effectual  his  surrender  of  the  oflBce  of  trustee 
as  to  Mrs.  Caulkins,  he  turned  over  to  David  Olin,  the  new 
trustee,  two  thirds  of  the  corpus  of  the  property,  to  wit,  nine 
thousand  dollars  of  the  gas  stock,  ten  thousand  dollars  o^ 
United  States  government  bonds,  and  fifteen  thousand  dollars 
of  lands  in  Nebraska,  making  thirty-four  thousand  dollars,  he 
retaining  one  third,  to  wit,  seven  thousand  dollars  of  the  gas- 
etock,  and  the  house  in  Girard,  Pennsylvania,  at  ten  thousand 
dollars,  making  seventeen  thousand  dollars.  The  entire  prop- 
erty was,  by  express  terms,  to  remain  under  the  dominion  of 
the  will,  both  as  to  corpus  and  income;  the  only  change  was 
that  Olin  was  trustee  for  Mrs.  Caulkins's  share,  and  Wurzbach 
was,  in  the  language  of  the  agreement,  "  to  retain  the  trustee- 
Bhip  of  the  property  retained  by  him,"  and  in  the  language  of 
the  decree,  "to  remain  trustee  of  that  portion  of  the  estate"; 
and  again,  with  this  agreement  and  decree  filed  in  our  chan- 
cery court,  with  our  court  assuming  merely  to  enter  a  decree 
in  conformity  therewith,  referring  to  the  division  of  this  gas 
etock,  concludes  with  this  language:  "  But  the  shares  of  both 
to  be  held  according  and  subject  to  the  provisions  of  the  will 
of  said  Margaret  A.  Riggs,  deceased." 

How  can  it  be  possible,  and  upon  what  rules  of  construction, 
can  it  be  said,  that  the  use  of  the  words  "in  his  own  right " 
are  to  override  the  provisions  of  the  will,  overturn  the  express 
etipulations  of  the  agreement  and  decree,  and  render  nugatory 
the  proviso  immediately  following  the  supposed  magical  words? 
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The  office  of  a  proviso  is  to  restrict  and  qualify  what  has 
gone  before.  As  if  anticipating  that  the  words  "in  his  own 
right"  might  be  misleading,  or  apparently  contradictory  of 
the  preceding  terms  of  the  agreement,  the  decree  carefully 
follows  the  use  of  such  words  with  the  proviso,  "But  the 
ehares  of  both  [i.  e.,  of  both  trustees]  to  be  held  according 
and  subject  to  the  provisions  of  the  will,"  etc. 

Surely  it  is  asking  too  much  when  called  on  to  give  the  con- 
struction of  this  decree  as  contended.  As  already  said,  tho 
company  itself,  when  it  came  to  obey  the  direction  in  tho 
decree  to  issue  this  seven  thousand  dollars  of  stock  to  Wurz- 
bach  in  his  own  right,  did  not  then  construe  these  words  as 
now  contended  for.  They  did  not  issue  it  to  him  "  in  his  own 
right,"  but  they  used  the  words  "devisee  under  the  will,"  etc., 
thus  very  properly  putting  an  ear-mark  upon  the  stock  that 
was  well  calculated  to  have  defeated  its  negotiability  and  pre- 
serve it  for  the  beneficiaries  under  the  will  after  the  falling  in 
of  the  life  estate  of  Wurzbach. 

It  is  worthy  of  note  that  this  stock — that  is,  this  certifi- 
cate— thus  ear-marked  was  never  sold  and  transferred  to  a 
purchaser.  Before  it  could  be  sold  or  transferred  the  old 
certificate  was  taken  up  and  canceled  by  the  company,  thus 
actively  assisting  in  the  breach  of  trust,  which  it  was  mani- 
fest that  Wurzbach  was  attempting. 

It  is  remarkable  that  the  company,  with  its  knowledge  of 
the  will  and  of  all  the  proceedings  thereunder,  should  have 
canceled  this  stock,  and  issued  new  certificates  in  its  stead,  for 
the  avowed  purpose,  as  stated  by  Wilkins,  of  enabling  him  to 
sell  the  stock  for  .Wurzbach, — the  company  not  only  remov- 
ing any  doubts  which  the  form  of  the  certificate  had  created 
in  the  mind  of  Wilkins  as  to  the  right  of  Wurzbach  to  sell,  but 
the  secretary  himself  filling  up  the  blank  power  of  attorney 
that  was  signed  by  Wurzbach;  and  it  would  seem  that  tho 
secretary  also  filled  up  the  date  of  the  power  of  attorney,  as 
it  is  dated  November  21,  1876,  the  very  day  that  the  books  of 
the  company  show  the  issuance  of  the  substituted  stock  to 
Rossi  and  Wilkins. 

The  fact  that  the  secretary  says  he  consulted  the  legal  ad- 
viser of  the  company,  if  the  fact  be  that  way,  can  furnish  no 
protection  to  the  company,  where,  with  knowledge  of  the  trust, 
it  enabled  and  aided  the  trustee  to  fraudulently  dispose  of 
the  stock.  There  is  no  evidence  as  to  what  facts  were  com- 
municated or   what  records   were  exhibited   to  the  attornej 
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upon  which  he  based  his  opinion  and  advice.  The  company's 
knowledge  was  independent  of  the  attorney's,  and  with  or 
without  his  advice,  it  acted  at  its  peril:  Covington  v.  Ander- 
son, 16  Lea,  314. 

There  has  been  no  conduct  of  th3  complainants  that  would 
bring  the  case  within  the  principle  of  acquiescence  or  encour- 
agement such  as  would  estop  them  from  holding  the  defend- 
ants liable  under  the  cases  of  O'Brien  v.  Wild,  92  U.  S.  81-85, 
and  Swain  v.  Leamans,  9  Wall.  254-274,  cited  by  counsel. 

The  complainants  have  had  no  connection  whatever  with 
the  cancellation  of  the  seven-thousand-dollar  certificate,  nor 
with  the  issuance  of  the  stock  to  Rossi  and  Wilkins;  and,  as 
we  have  already  seen,  there  is  nothing  in  the  suit  resulting  in 
the  decree  of  compromise  done  or  suffered  by  the  complain- 
ants that  can  excuse  the  defendant  from  the  liability  which 
the  well-settled  principles  of  law  impose  upon  it.  "When  the 
large  amount  of  corporate  securities  held  in  trust  throughout 
the  country  for  a  class  of  beneficiaries  who  are  generally 
dependent  entirely  upon  the  fidelity  and  diligence  of  the  cor- 
poration issuing  same  are  considered,  courts  of  equity  will  not 
be  eager  to  condone  negligence  nor  to  put  a  premium  upon 
infidelity.  This  court  certainly  has  no  inclination  to  depart 
from  the  well-defined  principles  applicable  to  such  cases  and 
upheld  by  the  undeviating  current  of  authority. 

The  result  is,  that  the  decree  will  be  reversed,  the  exceptions 
to  the  report  of  the  referees  sustained,  and  decree  here  for  com- 
plainants, declaring  them  entitled  to  the  value  of  the  stock, 
not  at  the  time  of  the  conversion,  but  at  the  date  of  the  death, 
of  the  life  tenant,  A.  C.  Wurzbach,  with  interest  from  that  date. 

The  cause  will  be  remanded  for  the  purpose  of  taking  the 
account  herein  ordered,  and  further  proceedings  in  accord  with 
this  opinion. 

Upon  an  ascertainment  of  the  amount,  the  money  will  be 
paid  into  court,  and  a  trustee  will  be  appointed,  with  good  and 
Buflicient  bond  and  security,  to  be  approved  by  the  chancellor, 
conditioned  to  administer  the  same  according  to  the  terras  of 
the  will  of  ^largaret  A.  Riggs,  deceased,  under  the  direction 
and  control  of  the  court,  passing  hie  accounts  annually. 

Wurzbach  having  died  pending  the  suit,  an  order  will  be 
entered  abating  same  as  to  him. 

Wilkins  is  equally  liable  to  complainants  for  his  participa- 
tion in  the  wrongful  sale  of  the  stock,  but  as  between  him. 
and  the  company,  the  latter  is  adjudged  primarily  bound. 

The  costs  will  be  paid  by  the  gas  company. 
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PtTRCILVSER  OF  StOCK  TaKES  SUBJECT  TO  EQUITIES  OF  ThTRD  PeRSONS, 
WHEN:  See  Supply  Ditch  Co.  v.  Elliot,  3  Am.  St.  Rep.  586,  and  note;  Tounff 
y.  South  Tredegar  Iron  Co.,  ante,  p.  752,  and  note. 

DCTT    OF     COKPOHATION     CONCERNING     TRANSFER     OF     StOCK:     See    Supply 

DUcJi  Co.  V.  Elliot,  3  Am.  St.  Rep.  586. 


Elevator  Company  v.  Memphis  and  Charleston" 
Kailroad  Company. 

[85  Tennessee,  703.J 

Railroad  Corporation  has  No  Power  to  Guarantee  the  Payment  of 
Dividends  to  the  Subscribers  of  Stock  in  Elevator  Corporation, 
under  a  charter  which  grants  the  railroad  corporation  authority  "to  do 
all  lawful  acts  properly  incident  to  a  corporation,  and  necessary  and 
proper  to  the  transaction  of  the  business  for  which  it  is  incorporated, "  and 
provides  further  "that  said  company  shall  possess  such  additional  pow- 
ers as  may  be  convenient  for  the  due  and  successful  execution  of  the 
powers  granted  in  this  charter." 

Corporation  has  Power  to  do  Such  Business  only  as  it  is  authorized 
by  its  act  of  incorporation  to  do.  If  it  makes  a  contract  manifestly J)e- 
yond  its  powers,  a  court  of  chancery,  on  application  of  a  stockholder, 
will  restrain  it  from  carrying  out  the  contract,  and  a  court  of  law  will 
sustain  no  action  on  the  contract  against  the  corporation. 

Notice  of  Powers  and  Legal  Capacity  of  a  Corporation  is  indisputably 
imputed  to  all  persons  contracting  with  it. 

Estes  and  Wariner,  for  the  complainant. 

Poston  and  Poston.,  for  the  defendant. 

TuR.vEY,  C.  J.  The  charter  of  the  Memphis  and  Charleston 
Railroad  Company  gives  power  "  to  do  all  lawful  acts  properly- 
incident  to  a  corporation,  and  neccFsary  and  proper  to  the 
transaction  of  the  business  for  which  it  is  incorporated,"  and 
"that  said  company  shall  possess  such  additional  powers  as 
may  be  convenient  for  the  due  and  successful  execution  of 
the  powers  granted  in  this  charter." 

To  induce  a  subscription  of  stock  to  the  latter,  the  Memphis 
and  Charleston  Railroad  Company  entered  into  an  agreement 
will)  the  complainant  company  that  "  these  subscriptions  arc 
made  with  the  understanding  that  the  Memphis  and  Charles- 
ton Railroad  Company  will  guarantee  that  the  subscribers 
shall  receive  not  less  than  eight  per  cent  dvidends  per  annum 
on  the  stock  paid  in,"  the  board  of  directors  resolving  "that 
this  company  [Memphis  and  Charleston  railroad]  will  and 
doth  guarantee  that  the  subscribers  to  the  capital  stock  of  tho 
Memphis  Grain  and  Package  Elevator  Company  shall  receivo 
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fiot  less  than  eight  per  cent  dividends  per  annum  on  the  stocks 
paid  in  respectively  by  them." 

This  bill  is  filed  to  enforce  the  contract.  It  is  clear  that,  by 
the  terms  of  the  charter,  the  railroad  company  is  authorized 
to  employ  all  appliances  necessary  to  the  promotion  of  the 
legitimate  objects  and  purposes  of  the  corporation.  It  may 
as  properly  build  or  rent  elevators  for  purposes  of  loading  and 
unloading  as  it  may  hire  labor,  buy  or  rent  trucks,  wagons, 
■etc.  To  do  such  things  falls  strictly  within  the  powers 
granted.  But  does  the  charter  confer  a  power  to  go  beyond 
the  employment  of  the  necessary  means,  and  guarantee  a 
profit  to  persons,  firms,  or  corporations  engaged  in  their  pecu- 
liar business? 

In  Davis  v.  Old  Colony  R.  R.,  131  Mass.  259,  41  Am.  Rep. 
221,  Chief  Justice  Gray,  after  saying  the  reported  cases  on 
the  subject  are  so  numerous  that  he  will  refer  to  compara- 
tively few  of  them,  adds:  — 

"  A  corporation  has  power  to  do  such  business  only  as  it  is 
anthorized  by  its  act  of  incorporation  to  do,  and  no  other.  It  is 
not  held  out  by  the  government  nor  by  the  stockholders  as  au- 
thorized to  make  contracts  which  are  beyond  the  purposes  and 
ecope  of  its  charter.  It  is  not  vested  with  all  the  capacities 
of  a  natural  person  or  of  an  ordinary  partnership,  but  with 
such  only  as  its  charter  confers.  If  it  exceeds  its  chartered 
powers,  not  only  may  the  government  take  away  its  charter, 
but  those  who  have  subscribed  to  its  stock  may  avoid  any  con- 
tract made  by  the  corporation  in  clear  excess  of  its  powers.  If 
it  makes  a  contract  manifestly  beyond  the  powers  conferred 
by  its  charter,  and  therefore  unlawful,  a  court  of  chancery, 
on  application  of  a  stockholder,  will  restrain  the  corporation 
.'rom  carrying  out  the  contract,  and  a  court  of  common  law 
will  sustain  no  action  on  the  contract  against  the  corporation. 

"Every  person  who  enters  into  a  contract  with  a  corporation 
is  bound  at  his  peril  to  take  notice  of  the  legal  limits  of  its 
capacity." 

This  is  sound  in  reason  and  principle,  and  is  the  rule  in  this 
state.     The  case  before  us  falls  strictly  within  it. 

The  obligation  to  guarantee  a  profit  cannot  be  construed  to 
mean  a  hiring  of  labor  or  machinery  for  railroad  purposes. 
Wbile  it  may  by  implication  be  understood  as  an  agreement 
to  employ  the  elevator  to  do  necessary  work  for  the  railroad 
company,  it  goes  beyond,  and  assures  a  patronage  of  a  large 
per  cent. 
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There  is  nothing  in  the  obh'gation  which  expressly  binds  the 
corporation  to  use  the  elevator,  nor  is  it  important  to  its  owners- 
•whether  it  does  use  it.  The  guaranty  of  eight  per  cent,  if 
good  at  all,  is  good  without  a  use  of  the  elevator. 

The  corporation  is  only  concerned  it  its  own  success,  and 
authorized  only  to  do  such  things  as  are  necessary  to  the 
transaction  of  its  business,  —  the  business  for  which  it  was  in- 
corporated. In  no  part  of  the  grant  of  power  is  that  of 
guaranteeing  the  success  of  another  institution,  person,  or 
corporation  to  be  found  in  either  expression  or  implication. 

Decree  affirmed. 

CoNTBAcrs  OF  CORPORATIONS  Which  ARE  Ultra  Vikes  are  not  enforce- 
able: Sherwood  v.  Alvis,  3  Am.  St.  Rep.  695,  and  note. 

Person  Dealing  with  Corporation  is  Bound  to  Take  Notice  of  ita 
powers  and  capacity,  as  limited  by  its  charter,  etc.:  Bocock  v.  AlUghanij  C~ 
<b  I.  Co.,  3  Am.  St.  Rep.  128,  and  note. 


Lee  v.  Cherry. 

[85  Tennessee,  707.J 

Statdtk  of  Frauds.  —  Contract  of  sale  need  not  be  in  writing  if  there  ex  ■ 
ists  some  other  writing  containing  all  the  terms  of  the  oral  contract  of 
sale,  and  signed  by  the  j)arty  sought  to  be  charged  thereby. 

Memorandum  of  Sale  Sufficient  to  Satisfy  the  Statute  of  Frauds 
may  consist  of  letters  signed  by  the  vendor  and  written  to  his  agent,  if 
they  refer  to  and  connect  with  each  other,  and  contain  all  the  terms  of 
the  sale  and  a  sufficient  description  of  the  property. 

Oral  Acceptance  of  Land-owner's  Written  Offer  to  Sell  his  Prop- 
erty will  support  an  action  against  him  for  his  breach  of  the  contract 
formed  by  such  offer  and  acceptance. 

Christian  Name  of  Vendee  need  not  Appear  in  a  Memorandum  oi 
Sale  in  order  to  satisfy  the  statute  of  frauds;  so  held  where  purchasei 
was  designated  as  "Mr.  Lee  "  in  such  memorandum. 

Bill  for  specific  performance.     Judgment  for  defendant. 

Estes  and  Wariner,  for  the  appellant. 

Gantt  and  Patterson,  for  the  respondent. 

LuRTON,  J.  Tliis  is  a  bill  for  the  specific  performance  of  a 
contract  for  the  sale  of  a  lot  in  the  city  of  Memphis.  The 
only  question  necessary  to  consider  is  as  to  whether  the  salt 
is  Bufliciently  evidenced  by  a  writing  to  take  it  without  tht 
etatute  of  frauds. 

It  is  not  essential  that  the  contract  of  sale  shall  be  in  writ 
ing,  provided  there  is  produced  a  writing  containing  the  terma 
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of  the  oral  contract,  and  authenticated  by  the  signature  of  the 
party  to  be  charged.  The  language  of  the  fourth  section  of 
the  statute  is:  "  Unless  the  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note  thereof, 
Bhall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  person  thereunto  by  him  lawfully  author- 
ized." The  "memorandum  or  note  thereof"  relied  upon  in 
this  case  is  found  in  letters  passing  between  the  vendor  and 
his  agent  at  Memphis,  by  which  it  is  clearly  shown  that  the 
defendant  authorized  the  sale  of  the  lot  by  his  agent  for  six 
thousand  dollars,  —  one  third  cash,  balance  in  one  and  two 
years,  with  interest.  After  some  negotiations  between  the 
agent  and  the  complainant,  it  is  shown  by  one  of  the  letters 
of  the  agent  to  the  defendant  that  he  had  contracted  for  the 
eale  of  the  lot  to  "  Mr.  Lee  "  upon  the  terms  demanded  by  the 
owner.  Some  dispute  afterward  arose  between  the  vendor 
and  his  agent  as  to  the  commission  of  the  latter,  the  vendor 
insisting  that  he  must  have  six  thousand  dollars  net.  The 
latter  concludes  a  letter  to  his  agent,  insisting  upon  six  thou- 
sand dollars  net,  with  the  agreement,  "  If  you  want  it  at  that 
price,  send  me  deed,  and  I  will  sign  and  return  to  you." 
This  dispute  about  commission  was  finally  settled  by  the 
vendor  agreeing  to  pay  $125  in  full,  and  the  agreement  of  the 
agent  to  accept  this.  A  deed  was  drawn  up  by  the  vendee, 
and  forwarded  by  the  agent  to  the  defendant,  along  with  an 
abstract  of  taxes  due  on  the  lot,  which  were  to  be  paid  by  the 
vendor.  These  taxes  proving  heavier  than  anticipated,  the 
vendor  peremptorily  declined  to  sign  the  deed,  and  withdrew 
the  lot  from  the  market. 

The  letters  passing  between  Mr.  Bacon,  the  agent,  and  Mr. 
Cherry,  the  vendor,  refer  to  and  connect  with  each  other,  and 
contain  all  the  terms  of  the  sale  and  a  sufficient  description 
of  the  property.  These  letters  of  the  vendor  to  his  agent, 
stating  a  proposal  of  sale,  and  affirming  the  sale  made  by  his 
agent  on  the  terms  named  by  himself,  are  a  sufficient  memo- 
randum under  the  statute  of  frauds:  Browne  on  Statute  of 
Frauds,  sec.  354  a;  Blair  v.  Snodgrass,  1  Sneed,  26. 

The  party  to  be  charged  therewith  under  the  statute  is  the 
vendor;  and  if  the  agreement  be  signed  by  him,  or  there  be  a 
sufficient  memorandum  of  an  oral  agreement  signed  by  him, 
he  will  be  bound;  for  an  offer  or  proposal  signed  by  the  party 
];roposing  to  sell  will  support  an  action  against  him  for  breach 
of  the  contract  afterward  made  by  the  oral  acceptance  of  the 
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offer  by  him  to  whom  it  was  made,  the  fact  of  such  acceptance 
being  provable  by  oral  evidence:  Browne  on  Statute  of  Frauds, 
sec.  345  a;  Whitby  v.  Whitby,  4  Sneed,  473;  Frazier  v.  Ford,  2 
Head,  463. 

The  objection  that  the  sale  is  reported  by  the  agent  in  his 
correspondence  as  having  been  made  to  "  Mr.  Lee,"  and  that 
this  is  not  a  sufficient  description  of  the  vendee,  is  not  tenable. 
This,  at  most,  is  but  a  latent  ambiguity  in  the  writing,  and  may 
be  removed  by  parol  evidence:  Wharton  on  Evidence,  sees. 
949,  953.  It  would  be  quite  as  uncertain  as  to  who  was  the 
vendee  if  the  sale  had  been  made  to  John  Smith,  for  parol 
evidence  as  to  which  John  Smith  was  the  purchaser  would  be 
equally  necessary.  Any  doubt  on  this  matter  was,  however, 
removed  by  the  forwarding  to  the  vendor,  before  his  refusal  to 
execute  his  agreement,  of  a  deed  for  his  signature.  This  deed 
is  referred  to  in  the  letters  both  of  the  agent  and  vendor,  and 
became  thereby  a  part  of  the  "  memorandum." 

The  objection  that  this  agreement  ought  not  to  be  enforced 
by  reason  of  collusion  between  the  vendee  and  the  agent  of 
the  vendor  is  unsupported  by  the  facts.  Mr.  Lee  was  a 
stranger  to  the  agent  until  the  day  of  the  purchase,  and  in  no 
way  implicated  in  any  breach  of  duty  which  might  be  at- 
tributed to  Mr.  Bacon,  the  agent.  With  regard,  however,  to 
Mr.  Bacon's  conduct  in  this  matter,  we  are  unable  to  discover 
any  delinquency  upon  his  part  toward  Mr.  Cherry.  The  sus- 
picion upon  the  part  of  Mr.  Cherry  that  he  had  been  induced 
by  his  agent  to  offer  this  property  at  a  sum  much  below  its 
value,  though  evidently  entertained  sincerely  by  him,  does  not 
seem  founded  in  fact.  The  sale,  by  the  great  weight  of  proof, 
was  for  the  full  value  of  the  lot  at  that  time,  and  was  as  good 
a  price  as  could  have  been  obtained. 

A  decree  in  accordance  with  prayer  of  bill  will  bo  drawn. 
The  decree  of  the  ciianccllor  reversed.  The  costs  of  the  cause 
will  be  paid  by  defendant. 


Sufficiency  of  Memorandum  of  Sale  of  Realty,  to  satisfy  etatnte  of 
frauds:  See  Warddl  v.   Williams,  ante,  p.  000,  and  note. 

Oral  Acceitance  of  Written  Offer  to  Sell  Land,  Sufficiency:  Se« 
Wardtll  V.  Williams,  pout,  p.  814. 
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Carver  Gin  and  Machine  Co.  v.  Bannon. 

[85  Tennessee,  712.] 
^ABTNERSHtP     CREDITORS      HAVE      No    LlEN    UPON    THE     FiRM     PrOPERTT. 

Each  partner  has  a  lieu  or  equity  ou  such  property;  and  the  creditors  of 
the  firm,  by  appropriate  proceedingj  ia  court,  may  avail  themselves 
of  that  equity  through  him,  but  not  otherwise;  but  the  extinguishment 
of  the  equity  of  tlie  partners  extinguishes  the  equities  of  their  creditors, 
because  of  tlie  dependence  of  the  latter  on  the  former. 

<;ONVEYANCE,    PLEDGE,    OR    MORTGAGE    BY    PARTNERS    OF   FiRM    PROPERTY 

to  pay  or  to  secure  the  payment  of  the  individual  debt  of  one  partner 
transfers  a  title  or  creates  a  lien  paramount  to  the  lien  or  equity  of 
creditors  of  the  partnership. 

W.  M.  Randolph,  for  the  appellant. 

Gantt  and  Patterson,  and  H.  C.  Warner,  for  the  respondent. 

Caldwell,  J.  Under  the  firm  name  and  style  of  F.  J. 
Bannon  &  Co.,  Albert  Paine  and  F.  J.  Bannon  were  partners 
in  the  ownership  and  operation  of  a  cotton-gin  in  the  city  of 
Memphis. 

In  the  course  of  the  business,  for  partnership  purposes,  and 
in  the  name  of  the  firm,  they  contracted  certain  debts  witli 
the  Carver  Gin  and  Machine  Company,  evidenced  by  several 
■acceptances. 

Subsequently  Albert  Paine,  F.  J.  Bannon,  and  Margaret 
Bannon,  in  their  individual  names,  executed  their  two  joint 
iiotes  to  M.  Gavin  for  $750  each;  and  on  the  same  day  Paino 
and  Bannon  conveyed  their  partnership  property  in  trust  to 
•Sullivan  to  secure  the  payment  of  the  two  notes  to  Gavin. 

Some  ten  months  thereafter,  the  Carver  Gin  and  JIachino 
■Company  filed  this  bill  to  set  aside  the  trust  conveyance  as  a 
fraud  upon  the  partnership  creditors,  and  to  subject  the  prop- 
erty therein  described  to  the  payment  of  said  acceptances. 

There  is  no  proof  of  an  intention  to  defraud  the  creditors  of 
the  firm;  and  we  think  the  conveyance  is  not  fraudulent  iii 
-law  as  against  such  creditors. 

It  is  true  that  the  cff'cct  of  the  conveyance  is  to  appropriato 
copartnership  assets^  in  the  first  instance,  to  the  satisfaction 
of  other  than  copartnership  liabilities;  but  such  appropriation 
is  not  unlawful,  being  made  in  good  faith. 

The  creditors  of  the  firm  have  no  lien  upon  the  firm  prop- 
erty. It  is  the  partner  who  has  the  lien  or  equity;  and  the 
partnership  creditors,  by  appropriate  proceedings  in  court, 
may  avail  themselves  of  that  equity  through  him,  but  not 
otherwise;  and  if  by  any  means  that  equity  is  extinguished 
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as  to  the  partner,  its  benefit  is  lost  to  the  partnership  creditors. 
No  equity  is  left  to  either  of  the  partners  in  this  case,  for  each . 
of  them  has  joined  in  a  conveyance  of  the  firm  property,  with- 
out reservation  in  behalf  of  the  creditors  of  the  firm. 

Speaking  upon  this  subject,  Mr.  Kent  says:  "  But  creditors 
have  no  lien  upon  the  partnership  efTects  for  their  debts. 
Their  equity  is  the  equity  of  the  partners,  operating  to  the 
payment  of  the  partnership  debts.  These  are  just  and  obvious 
])rinciplcs  of  equity,  on  which  we  need  not  enlarge,  and  they 
have  been  recognized  and  settled  by  a  series  of  English  and 
American  decisions":  3  Kent's  Com.  65. 

In  Ex  parte  Ruffin,  6  Ves.  119-126,  Lord  Eldon  said:  "  It  is 
the  case  of  two  partners  who  owned  several  joint  debts  and 
]iad  joint  efiects.  Under  these  circumstances,  their  creditors^ 
who  had  a  demand  upon  them  in  respect  of  those  debts,  had 
clearly  no  lien  whatsoever  upon  the  partnership  effects.  They 
had  power  of  suing,  and  by  process  creating  a  demand,  that 
would  directly  attach  upon  the  partnership  eff'ects.  But  they 
had  no  lien  upon  or  interest  in  them  in  point  of  law  or  equity. 
....  In  all  these  ways  the  equity  is  not  that  of  the  joint 
creditors,  but  that  of  the  partners  with  regard  to  each  other, 
that  operates  to  the  payment  of  the  partnership  debts." 

The  same  doctrine  was  recognized  and  applied  in  the  subse- 
quent cases  of  Ex  parte  ]VlUlams,  11  Ves.  3-5,  and  Ex  parte 
Kendall,  17  Id.  526.  In  the  latter  this  language  was  used: 
"And  in  all  these  cases  of 'distribution  of  joint  effects,  it  is 
by  force  of  the  equities  of  the  partners  among  themselves 
that  the  creditors  are  paid,  —  not  by  force  of  their  own  claim 
upon  the  assets,  for  they  have  none." 

Numerous  cases  arc  collected  in  note  to  the  case  of  Silk  v. 
Prime,  2  Lead.  Cas.  Eq.,  part  1,  pp.  393,  396,  which  sustain 
the  proposition  that  the  equities  of  partnership  creditors  de- 
pend upon  the  equities  of  the  partners  themselves,  and  conse- 
quently may  be  defeated  by  the  bona  fide  appropriation  of  firm 
assets  by  the  partners. 

Judge  Story  says  that  the  partnership  creditors  have  no  lien 
upon  the  partnership  assets,  but  that  they  have  equities  which 
thoy  may  work  out  through  the  lien  of  the  partners,  —  that  is, 
that  "they  have  something  approaching  to  a  lien,  of  which, 
with  the  assent  of  the  partners  entitled  to  the  lien,  they  may 
avail  themselves  in  a  court  of  equity  against  the  partnership 
eff'ects":  Story  on  Partnership,  sees.  97,  326,  360. 

The   same   author  calls  the  right  of  the  firm  creditors  '"a 
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quasi  lien  upon  the  partnership  effects,  as  a  derivative  subor- 
dinate right,  under  and  through  the  lien  and  equity  of  the 
partners":  Story  on  Partnership,  sec.  361. 

This  right  is  defined  in  similar  terms  in  Ewell's  edition  of 
Lindley  on  Partnership,  *655,  note  1. 

The  same  rule  and  doctrine  have  been  applied,  without 
question,  more  than  once  in  Tennessee.  In  Fain  v.  Jones,  3 
Head,  309,  this  court,  speaking  through  Judge  Wright,  said: 
"The  general  creditors  of  a  firm  have  no  lien  upon  the  part- 
nership assets  if  the  partners  themselves  have  none.  The 
claim  of  the  creditors  must  be  v^orked  out  through  the  equities 
of  the  partners;  and  if  they  have  none,  neither  have  the  cred- 
itors." 

In  House  v.  Thompson,  3  Head,  515,  Judge  Caruthers,  de- 
livering the  opinion  of  the  court,  used  this  language:  "There 
is  no  lien  or  other  equity  in  favor  of  firm  creditors  upon  the 
partnership  effects.     This  can  only  be   fixed   by  judgment, 

like  other   creditors The   partners   themselves   have 

a  right  to  force  the  application  of  the  partnership  property 
to  the  payment  of  the  firm  debts;  and  this  right — s6mc- 
tiraes  called  a  lien — is  paramount  to  the  right  of  a  creditor 
of  any  member  of  the  firm  to  the  interest  of  his  individual 
debtor  in  the  concern.  The  firm  creditors  in  this  way  have 
the  preference  over  the  individual  to  have  satisfaction  out  of 
the  joint  property.  In  this  way,  and  for  the  benefit  of  part- 
ners alone,  a  preference  is  given  to  the  joint  creditors.  So 
that  any  lien  or  equity  the  creditor  has  is  worked  out  through 
and  is  entirely  dependent  upon  that  of  the  partner."  To  the 
same  effect  is  Allen  v.  Bank,  6  Lea,  562,  563. 

As  ordinary  creditors  of  an  individual  have  no  lien  upon  his 
property,  and  cannot  prevent  him  from  disposing  of  it  as  he 
pleases,  if  he  act  in  good  faith,  so  the  ordinary  creditors  of  a 
firm  have  no  lien  on  the  property  of  the  firm  so  as  to  be  able 
to  prevent  a  bona  fide  alienation  of  its  property  to  whomsoever 
it  chooses:  Lindley  on  Partnership,  Ewell's  ed.,  *655;  3  Kent's 
Com.  66;  Story  on  Partnership,  sec.  358;  House  v.  Thompson, 
3  Head,  515. 

If  the  partners  have  the  right  to  make  absolute  sale  of  part- 
nership assets,  it  follows  that  they  have  the  right  to  pledge  or 
mortgage  such  assets.  Especially  is  this  so  when  the  individ- 
ual members  of  the  firm  are  jointly  bound,  and  equally  bound 
for  the  payment  of  the  debts  secured,  as  in  the  case  before  us. 

This  court  has  recently  held  that  a  mortgage  upon  partner* 
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ship  real  estate,  signed  by  the  members  of  the  firm,  gave  the 
mortgagee,  who  was  the  individual  creditor  of  one  member  of 
the  firm,  a  lien  upon  such  real  estate  prior  and  superior  to  any 
claim  of  partnership  creditors  against  the  same  property  a& 
partnership  assets:  Anderson  v.  Norton,  15  Lea,  32;  54  Am. 
Rep.  400. 

That  was  a  stronger  case  for  the  creditors  of  the  firm  than^ 
this;  for  here  each  member  of  the  firm  owes  the  debt  secured, 
while  there  only  one  of  them  owed  it. 

The  case  of  Buck  Stove  Co.  v.  Johnson,  7  Lea,  282,  is  relied 
upon  by  counsel  to  sustain  the  contention  that  the  trust  con- 
veyance here  impeached  is  fraudulent  in  law.  We  do  not 
think  that  case  authority  for  the  position.  On  the  Contrary,, 
we  regard  the  opinion  there  delivered  by  Judge  Turney  as  irk 
accord  with  the  general  doctrine  announced  in  the  several- 
cases  to  which  we  have  referred.  There  one  member  retired 
from  the  firm,  the  other  partners  assuming  the  payment  of  all 
firm  liabilities.  The  retiring  member  retained  "a  lien,  equal 
to  and  like  a  mortgage,"  to  save  him  harmless  against  the  firn:> 
debts,  and  as  security  for  the  amount  the  remaining  partners 
were  to  "pay  over"  to  him.  Subsequently  the  retiring  part- 
ner conveyed  such  interest  as  he  had  left  in  the  firm  to  secure 
liis  individual  debt. 

The  decision  was,  that  this  creditor  of  the  retiring  partner 
acquired  an  interest  encumbered  with  the  partnership  debts, — 
not  because  the  partnership  debts  were,  in  the  first  instance,  a 
lien  upon  the  partnership  assets,  but  because  the  partners  had 
stipulated,  at  the  time  of  dissolution,  that  the  firm  assets^ 
Bhould  be  used  in  payment  of  firm  liabilities. 

No  more  is  Lasell  v.  Tucker,  5  Sneed,  33,  an  authority  for 
the  position  assumed  by  complainant  in  this  case.  There  one 
member  of  the  firm  assumed  to  pass  the  partnership  assets  by 
an  assignment  for  the  benefit  of  the  firm  creditors  and  the  in- 
dividual creditors  of  that  member.  The  decision  was,  that  the 
firm  creditors  must  be  paid  first. 

The  power  of  the  partners  to  sell  or  convey  in  trust  for  any 
bona  fide  purpose  they  may  choose  was  not,  in  terms  or  b}' 
implication,  denied  in  White  v.  Dougherty,  Mart.  &  Y.  308,  17 
Am.  Dec.  802,  Johnson  v.  King,  6  Humph.  233,  or  Barcrofl  v. 
Snodgrass,  1  Cold.  430.  Nor  was  it  decided  in  any  of  those 
cases  that  firm  creditors  had  any  interest  in  or  right  to  tho 
assets  of  the  firm  which  they  could  make  available  otherwise 
than  through  the  equity  of  the  partners  themselves. 
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The  same  is  true  of  Pennington  v.  Bell,  4  Sneed,  200,  Insur- 
ance Co.  V.  Porter,  9  Heisk.  296,  and  Richardson  v.  Richardson, 
1  Leg.  Rep.  99. 

The  beneficiary  in  the  deed  of  trust  is  entitled  to  the  pay- 
ment of  his  debts  out  of  the  proceeds  of  the  sale  of  the  prop- 
erty conveyed.  After  that,  the  surplus,  if  any,  will  be  paid  to 
complainant,  who  impounded  the  property  by  attachment. 

The  decree  of  the  chancellor  is  afiirmed,  and  the  report  oi 
the  commission  of  referees  is  confirmed.  Costs  of  this  court 
will  be  paid  by  complainant,  and  costs  below  as  directed  by 
the  chancellor. 


Lien  of  Partnership  Creditors  on  Firm  Propeett:   See  Hapgood  v. 
Cormoell,  95  Am.  Dec.  516,  and  note. 
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LiKN  OF  Execution  Relates  to  its  Teste,  and  attaches  to  all  personalty 
owned  by  the  defendant  between  the  teste  and  the  levy,  so  as  to  defeat 
the  title  of  all  intermediate  purchasers. 

Orowinq  Crops,  when  Fructus  Industriales,  are  Personal  Property, 
and  as  such  subject  to  levy  and  sale  under  execution. 

Lien  of  Execution  does  not  Exist  unless  nob  until  Property  is  Sub- 
ject TO  Levy;  hence,  where  by  statute  growing  crops  are  exempt  from 
levy  until  the  15th  of  November,  an  execution,  though  issued  or  tested 
before,  does  not  become  a  lien  until  that  date. 

C.  M.  Ewing,  for  the  plaintiff  in  error. 

H.  H.  Barr,  for  the  defendant  in  error. 

Caldwell,  J.  In  July,  1879,  A.  M.  Boyd  obtained  a  decree 
in  the  chancery  court  at  Dresden,  against  W.  T.  Edwards,  for 
$1,073.31.  Execution  issued  on  this  decree  December  6,  1884, 
and  two  days  thereafter  was  levied  upon  a  crop  of  corn  as  the 
property  of  the  execution  debtor.  The  writ  bore  teste  of  the 
first  day  of  the  preceding  July  term;  and  the  corn  was  stand- 
ing in  the  field,  ungathered,  at  the  time  of  the  levy.  T.  R. 
Edwards,  who  had  purchased  the  corn  from  W.  T.  Edwards 
about  the  1st  of  September,  1884,  before  it  was  mature,  brought 
tliis  action  of  replevin  against  the  sheriff  for  the  possession  of 
tiio  corn.  His  honor  the  circuit  judge  tried  the  case  without 
the  intervention  of  a  jury,  and  rendered  judgment  in  favor 
of  the  sheriff.  Edwards  has  brought  the  case  to  this  court 
by  writ  of  error. 
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It  is  a  familiar  doctrine  that  the  lien  of  an  execution  from 
the  judgment  or  decree  of  a  court  of  record  relates  to  its  teste, 
and  attaches  to  all  personalty  owned  by  the  debtor  between 
the  teste  and  the  levy,  so  as  to  defeat  the  title  of  all  interme- 
diate purchasers:  Battle  v.  Bering,  7  Yerg.  529;  27  Am.  Dec. 
526;  Daley  v.  Perry,  9  Yerg.  443;  Johnson  v.  Ball,  1  Id.  291; 
24  Am.  Dec.  451;  4  Humph.  367;  9  Id.  91;  Cox  v.  Hodge,  1 
Swan,  304;  2  Id.  292;  Peck  v.  Robinson,  3  Head,  438;  1  Cold. 
396;  9  Lea,  335,  etc. 

Growing  crops,  when  fructus  industriales, — the  product  of 
annual  planting,  such  as  corn,  wheat,  rye,  potatoes,  etc.,  —  are 
personal  property:  Kimball  v.  Sattley,  45  Am.  Rep.  616;  Par- 
Tier  V.  Plercy,  17  Id.  591,  and  note;  1  Benjamin  on  Sales,  cd. 
1883,  sees.  120-127;  Carson  v.  Browdcr,  2  Lea,  701. 

At  common  law,  such  crops  are  su])ject  to  levy  and  sale 
under  execution:  Whipple  v.  Foot,  2  Johns.  422;  3  Am.  Dec, 
442;  Smith  v.  Tritt,  1  Dcv.  &  B.  242;  28  Am.  Dec.  565,  and 
citations:  Herman  on  Executions,  sec.  125;  Kimball  v.  Sattley^ 
4')  Am.  Rep.  016;  Benjamin  on  Sales,  sec.  121. 

In  this  state,  the  right  of  a  creditor  to  levy  upon  the  grow- 
ing crop  of  his  debtor  is  recognized  by  statute;  but  that  right 
cannot  be  exercised  "until  tlie  15th  of  November,  after  such 
crop  is  mature,"  unless  the  owner  absconds,  conceals  himself, 
or  leaves  the  country:  Code,  sec.  3749. 

The  contention  of  the  learned  counsel  for  Thompson  is,  that 
the  limitation  contained  in  this  statute  does  not  affect  the  lien 
of  the  execution,  but  only  defers  the  time  of  levy  and  sale. 
The  position  is  plausible,  but  we  think  it  is  not  in  accordance 
with  the  spirit  and  letter  of  the  statute. 

The  doctrine  of  relation,  as  to  executions,  had  its  origin 
in  a  desire  on  the  part  of  the  courts  to  prevent  the  debtor 
from  alienating  his  property  to  the  injury  of  the  creditor  after 
judgment.  Hence  the  lien  of  the  execution  relates  to  its  teste 
(as  to  personalty),  and  attaches  to  all  such  property  as  the 
creditor  may  be  entitled  to  take  in  satisfaction  of  his  writ. 
But  if  for  any  reason  the  property  of  the  debtor  cannot  be 
seized  under  execution,  it  cannot  be  afifected  by  the  usual  lien 
or  the  doctriiH!  of  relation.  If  the  property  be  absolutely 
protected  from  e.\ecution  under  statutory  exemption  laws,  of 
course  there  is  no  lien  upon  it.  So  if  it  is  free  from  execution 
during  a  Bpecificd  period,  it  is  free  from  the  lien  during  the 
same  period. 

The  lien  of  an  execution,  as  such,  exists  only  in  connectioa 
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with  the  execution  itself,  and  cannot  attach  to  property  before 
the  property  is  subject  to  levy. 

The  corn  in  the  case  before  us  passed  to  the  purchaser  free 
from  lien  of  the  execution,  the  sale  having  been  made  before 
the  15th  of  November,  when  the  corn  first  became  subject  to 
levy. 

Speaking  upon  this  subject,  Mr.  Freeman  says:  "  As  an 
illustration  of  this  rule,  we  may  mention  that  in  a  state  where 
growing  crops  are  liable  to  be  seized  and  sold  they  arc  bound 
by  the  execution  lien;  while  in  states  where  they  cannot  bo 
levied  upon  until  gathered  they  are  not,  before  gathering,  sub- 
ject to  such  lien":  Freeman  on  Executions,  sec.  197.  For  the 
first  part  of  this  statement  the  author  cites  Lindlcy  v.  KcUey, 
42  Ind.  294,  and  for  the  other  he  cited  Evans  v.  Lamar,  21 
Ala.  333,  and  Adams  v.  Tanner,  5  Ala.  740. 

In  discussing  the  power  of  a  judgment  debtor  to  lawfully 
mortgage  a  crop  to  be  planted  by  him,  this  court,  speaking 
through  Judge  Sneed,  said:  "The  judgment  in  this  case 
certainly  created  no  lien  upon  the  crop  which  the  statute 
protected  from  levy  until  after  maturity  ":  WatJcins  v.  Wyalt, 
9  Baxt.  256,  257;  40  Am.  Rep.  90. 

The  judgment  below  is  reversed,  and  judgment  rendered 
hero  for  Edwards.     Thompson  will  pay  all  costs. 


Growing  Crops,  wuen  Subject  to  Levy  and  Sale  under  Execution: 
See  Paulson's  Appeal,  100  Am.  Dec.  637,  and  note. 

Lien  of  Execution,  when  Attaches:  See  Ktwxv.  Webster,  86  Am  r)eto. 
779,  and  note. 
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Welch  v.  Whelpley. 

[62  MiCHIOAN,  15.] 

Spbctfic  Performance  of  Parol  Contract  to  Convey  Land.  —  Wber» 
one  agrees  to  convey  to  his  son-in-law  and  daughter  a  tract  of  land, 
if  the  son-in-law  will  give  up  an  offer  of  employment  in  a  distant 
place  and  settle  upon  and  improve  the  land,  and  they  do  settle  and 
permanently  live  upon  it,  the  contract,  though  somewhat  vague  as  to 
the  time  of  the  continuance  of  the  residence,  and  as  to  the  extent  of  the 
improvements  to  be  made  thereon,  will  be  specifically  enforced  in  equity. 
Such  contract,  if  unperformed,  might  be  difficult  of  adjustment,  but  i» 
not  altogether  indefinite,  and  must  be  considered  in  the  light  of  ordi- 
nary conduct. 

Agreement  to  Setfle  upon  Land  is  Sctbstantially  Fulfilled  whea 
the  settlement  becomes  fixed,  and  after  the  rights  of  the  parties  to  such 
agreement  have  become  fixed,  they  cannot  be  unsettled  by  any  acts  in- 
consistent therewith  unless  such  acts  are  designed  as  a  waiver. 

Objection  of  Want  of  Mutuality  in  Contract  sought  to  be  specifically- 
enforced  has  no  force  when  the  part  of  the  contract  difficult  of  enforce- 
ment has  been  actually  fulfilled. 

Delay  in  Seeking  Specific  Performance  Work.s  No  Harm,  where  ther» 
has  been  continued  acquiescence  on  both  sides. 

Marriage  does  not  Take  out  of  Statute  of  Frauds  Parol  Agree- 
ment to  convey  lauds  in  consideration  cf  the  marriage. 

Bill  for  epeciric  performance.     The  opinion  Btatee  the  case. 

Crane  and  Breck,  for  the  complainants. 

0.  N.  Hilton  and  Lester  A.  Tabor,  for  the  defendant. 

Ca.mpbell,  C.  J.  This  was  a  bill  filed  to  obtain  specific  per- 
formance of  an  agreement  claimed  to  have  been  made  by  de- 
fendant, father  of  complainant  Eleanor   Welch,  whereby   ht» 
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ngreed,  in  substance,  that  if  his  son-in-law  and  daughter 
would  settle  down  on  the  premises  in  question,  near  him,  he 
would  convey  them  the  land. 

As  complainants  represent  the  matter,  Mrs.  Welch  was^ 
when  quite  young, — about  sixteen  or  seventeen  years  old,  — 
Bought  in  marriage  by  one  Bannon,  and  defendant  promised 
that  if  she  would  marry  Bannon  he  would  give  her  this  land, 
and  help  improve  it.  She  married  Bannon,  and  something 
was  done  towards  improving  the  land.  But  the  marriage  was- 
subsequently  broken  up,  and  she  continued  to  live  with  her 
father  and  mother,  who  then  had  a  son  also,  much  younger,, 
named  Eugene  Whelpley. 

In  August,  1868,  Eleanor  was  married  to  Thomas  CWelch^ 
who  had  done  some  work  for  defendant,  and  who  also  worked 
more  or  less  elsewhere. 

In  the  spring  of  1869,  Welch  obtained  employment  from: 
one  Newcombe,  in  another  town,  some  sixteen  miles  away,. 
and  had  an  offer  of  steady  employment,  which  he  thought  it 
was  for  his  advantage  to  accept.  Thereupon  it  is  claimed 
defendant,  who  wished  to  keep  his  daughter  near  him,  pro- 
posed to  give  them  this  fifty-five  acres  of  land,  and  help- 
them  to  improve  it,  if  they  would  settle  down  upon  it,  and 
live  there,  and  give  up  the  Newcombe  arrangement. 

Complainants  aver  that  they  acted  on  and  accepted  this- 
proposal  and  settled  on  the  farm,  and  it  has  ever  since  been 
their  home.  They  claim,  further,  that  in  1876  defendant 
desired,  and  they  allowed  him,  to  remove  or  sell  timber 
enough  to  repay  him  the  original  price  which  he  paid  for 
the  land,  which  cost  six  hundred  dollars,  but  has  been  made, 
within  a  few  years,  more  valuable  by  the  construction  of  a 
railroad  near  by. 

Complainants,  by  their  own  testimony  and  that  of  Eugene- 
Whelpley  and  Mary  Whelpley,  the  former  wife  of  defendant, 
made  out,  as  wc  think,  very  positively  the  substance  of  tlie 
case  relied  on.  Defendant  admits  by  his  testimony  the  in- 
ducement held  out  to  keep  his  daughter  near  him,  and  his 
anxiety  and  offer  to  have  them  make  a  home  upon  the  land; 
but  he  denies  promising  to  convey  it  until  his  death,  when  he 
l)roposcd,  in  his  own  mind,  to  divide  his  property,  giving  each 
child  one  of  his  farms. 

In  1884  defendant's  wife  separated  from  liim,  and  got  ? 
divorce  for  ill  treatment,  and  at  that  time  it  is  claimed,  and 
we  think  appears,  that  the  divorce  was  supposed  to  throw  a 
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difficulty  in  the  way  of  a  conveyance.  Afterwards,  however, 
she  arranged  matters  so  as  to  quitclaim  her  dower  right.  De- 
fendant, nevertheless,  refused  to  convey. 

So  far  as  the  facts  arc  concerned,  we  think  complainants* 
case  made  out.  Their  story  is  mucli  more  reasonable  than 
defendant's.  It  is  not  at  all  likely  that  a  young,  industrious 
man  would  break  up  his  opportunities  of  employment,  and 
settle  down,  as  complainant  did  here,  upon  what  was  practi- 
cally no  inducement  whatever.  Defendant  is  evidently  a  very 
positive  and  somewhat  domineering  man,  who  was  attached 
to  his  daughter,  and  anxious  to  have  her  near  him,  and  willing, 
if  he  could  have  his  own  way,  to  be  helpful  in  many  ways. 
It  was  natural  and  proper  that  she  should  reciprocate  this 
desire.  But  it  is  not  at  all  likely,  and  it  would  not  be  cred- 
itable, that  her  husband  should  merge  his  condition  and  pros- 
pects in  such  a  way  as  to  have  no  assurance  whatever  that  ho 
would  reap  any  reward  for  his  labors  and  sacrifices. 

The  principal  difficulty  in  the  case  is  in  the  somewhat  vague 
character  of  the  dealings  of  the  parties,  and  in  the  fact  that 
concessions  were  now  and  then  made  which  are  claimed  now 
to  have  indicated  there  was  no  contract. 

It  is  objected,  in  chief,  that  the  contract  as  shown  did  not 
fix  any  time  for  the  continuance  of  the  i-esidence,  or  any 
extent  for  the  improvements  to  be  made  on  the  land. 

The  contract  was,  substantially,  that  Welch  should  give  up 
any  other  engagement,  and  come  and  settle  down  upon  the 
property.  This,  while  somewhat  vague,  and  if  unperformed 
difficult  of  adjustment,  is  not,  however,  altogether  indefinite. 
It  must  be  considered  in  the  light  of  ordinary  conduct. 

When  a  man  makes  his  home  in  a  particular  place  he  does 
not  thereby  absolutely  make  it  his  residence  for  life,  or  for 
any  fixed  period.  That  is  a  man's  home  which,  for  the  time 
at  least;  he  does  not  contemplate  changing,  and  which  he  ex- 
pects to  retain,  unless  some  event  not  then  in  view  may  make 
it  desirable  or  necessary  to  give  it  up.  This  contract,  which, 
for  what  was  beyond  doubt  in  the  eyes  of  the  parties  an  im- 
portant and  valuable  consideration,  called  on  complainants  to 
fix  their  home  on  the  land  in  question,  was  fulfilled  when  they 
did  so  in  good  faitli.  It  is  a  purely  theoretical  inquiry  what 
length  of  time  was  necessary  to  put  this  intention  beyond  dis- 
pute, for  the  occupancy  has  been  permanent,  and  mainly  con- 
tinuous. It  would  have  been  an  unusual  course  to  stipulate 
for  any  particular  length  of  residence,  because  all  parties,  no 
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doubt,  considered  that  the  family  affection  which  prompted 
the  movement  would  continue  to  influence  their  common 
action.  The  contract  was  substantially  fulfilled  when  the 
settlement  became  fixed. 

The  fact  that  it  was  a  family  arrangement  explains  suffi- 
ciently both  the  acquiescence  in  leaving  the  property  uncon- 
veyed,  and  the  allowance  of  a  good  deal  of  unreasonable 
action  by  defendant.  It  is  evident  that  on  both  sides  a  great 
deal  was  done  which  the  contract  never  required  to  be  done,, 
and  some  things  were  put  up  with  which  defendant  could 
not  have  demanded.  A  daughter  cannot  be  treated  as  a 
stranger  would  be,  and  children  often  submit  to  unreasonable 
requests  of  parents  without  deeming  it  necessary  to  protest 
against  it.  In  the  long  run,  matters  are  apt  to  balance,  unless 
there  is  a  family  disturbance.  In  our  view,  the  rights  of 
these  parties  became  fixed  many  years  ago,  and  cannot  now 
be  unsettled  by  subsequent  submissions  or  exactions,  unless 
designed  as  a  waiver. 

The  objection  for  want  of  mutuality  is  not  of  any  force, 
Avhen  the  part  of  the  contract  difficult  of  enforcement  has 
been  actually  fulfilled.  As  no  legal  remedy  would  be  at  all 
adequate,  the  remedy  in  equity  must  prevail,  unless  there  is 
some  other  obstacle. 

The  objection  that  laches  should  prevent  relief  has  no  force 
here,  inasmuch  as,  until  after  the  divorce  proceedings,  both 
parties  evidently  treated  the  complainants'  rights  alike;  and 
where  there  is  continued  acquiescence,  no  serious  harm  is 
done  by  delay  to  seek  relief.  In  the  case  of  Ingcrsoll  v.  Horton, 
7  Mich.  405,  the  delay  was  quite  as  long  as  in  the  present  case. 

There  is,  we  think,  no  force  in  the  objection  that  this  land 
was  already  the  property  of  Eleanor  Welch  before  the  alleged 
contract.  There  is  no  doubt  in  our  minds  that  it  was  prom- 
ised her;  but  the  promise  was  within  the  statute  of  frauds, 
and  there  was  no  sufficient  performance  to*  take  it  out,  and 
she  made  no  such  claim.  There  was  a  double  difficulty,  the 
agreement  being  concerning  lands,  and  also  in  consideration 
of  marriage;  and  it  has  always  been  held  that  marriage  could 
not  take  the  contract  out  of  the  prohibition,  because  it  is  the 
very  thing,  in  contemplation  of  the  law,  requiring  the  formal- 
ity of  the  writing  to  evidence  the  undertaking. 

Mrs.  Welch  made  no  claim  inconsistent  with  the  present 
one,  and  her  former  imperfect  equities  cannot  destroy  her 
present  ones. 
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"We  do  not  think  there  is  any  reason  why  the  agreement 
ehould  not  be  carried  out.   , 

The  decree  must  be  reversed,  and  relief  granted  as  prayed, 
with  costs  throughout. 


Want  op  Mutxtalitt  as  Objection  to  Specifio  Peepobmance:  Se© 
Publishing  Co.  v.  Telegraph  Co.,  3  Am.  St.  Rep.  758,  and  notes. 

Delay  a3  Bar  to  Relief  by  Specifio  Pekfoemance:  See  McAusland 
V.  Pundt,  93  Am.  Dec.  358,  and  note.  Where  a  vendee  allowed  thirty  years 
to  pass  before  asking  speciEc  performance,  during  all  of  which  time  he  bad 
not  tendered  payment,  nor  offered  any  excuse  for  the  delay,  specific  per- 
formance was  refused:  Love  v.  Welch,  97  N.  C.  200.  And  in  Ruff ''a  Appeal, 
117  Pa.  St.  310,  where  the  vendee  had  delayed  for  eight  years,  during  which 
the  sitnation  of  the  parties  and  land  had  been  wholly  changed,  a  decree  of 
specific  performance  was  refused. 
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Memorandum  of  Sale  will  not  Satisfy  the  Statute  of  Frauds,  if  it 
appears  therefrom  that  some  of  the  details  of  the  contract  remain  to  be 
settled  between  the  parties.  So  held  where  the  memorandum  stated 
tliat  a  specified  part  of  the  purchase  price  of  the  realty  contracted  to  be 
sold  was  to  be  secured  by  a  mortgage;  that  the  land  had  been  subdivided 
into  lots;  that  the  parties  would  agree  on  tho  valuation  of  each  lot;  and 
that  the  vendor  would,  on  payments  being  made  on  the  mortgage,  re- 
lease lots  of  equal  value  to  the  amount  paiil;  but  the  parties  had  never 
met  ami  agreed  upon  the  valuation  to  be  jjlaced  upon  tho  lots  for  the 
purpose  of  granting  releases  from  the  mortgage. 

Either  Party  has  the  Right  to  Withdraw  from  Pending  Negotia- 
tions for  the  sale  of  real  property,  where  no  consideration  has  passed, 
no  rights  intervened,  and  the  conditions  of  the  parties  have  not  changed. 

Oral  Acceptance  of  a  Proposal  to  Sell  Real  Estate,  to  be  binding  as 
against  him  who  made  the  proposal,  must  be  accompanied  by  a  tender 
of  the  purchase  price. 

Ai^CEPTANCE  of  A   PRePOSAL   TO   SeLL   ReAL   EsTATE   DOES   NOT  ENTITLE   THB 

Acceptor  to  compel  the  carrying  out  of  such  proposal,  unless  his  ac- 
ceptance was  put  in  such  form  that  it  could  have  been  enforced  against 
him  had  he  undertaken  to  recede  from  it.  A  promise  which  cannot  be 
enforced,  at  law  or  in  equity,  is  a  mere  nudum  pactum. 

Verbal  Acceptance  of  a  Proposal  to  Exchange  Lands  is  inoperative, 
because  there  is  no  memorandum  signed  by  the  acceptor  showing  what 
lanJiJ  he  agrees  to  give  in  exchange. 

Contract  Void  under  the  Statute  of  Frauds  is  a  mere  nullity,  and 
cannot  be  used  for  any  purpose. 

Assumpsit.     Judgment  for  plaintiff.     Defendant  appealed. 
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Moore  and  Canjteld,  for  the  appellant. 

James  T.  Keena,  John  AtHnson,  and  Isaac  Marston,  for  th« 
respondent. 

Champlin,  J.  This  suit  was  commenced  to  recover  dam- 
ages for  breach  of  an  alleged  contract  for  the  conveyance  of 
■certain  real  estate  by  defendant  to  plaintiff. 

The  defendant  was  the  owner  of  a  parcel  of  land  contain- 
ing about  116  acres,  situated  a  short  distance  from  the  city  of 
Detroit.  He  had  platted  the  land  into  lots  and  streets,  but 
no  streets  had  been  actually  opened  or  lots  sold,  but  the  whole 
thereof  was  occupied  as  a  farm.  He  had  been  desirous  of 
celling  his  property,  and  had,  before  the  date  hereinafter  men- 
tioned, placed  it  in  the  hands  of  a  real  estate  agent  for  sale, 
but  without  success. 

On  the  sixth  day  of  September,  1884,  he  signed  and  deliv- 
ered to  Orrin  Wardell,  of  Detroit,  a  paper,  of  which  the  fol- 
lowing is  a  copy:  — 

"Detroit,  September  6,  1884. 

"Orrin  Wardell,  Esq., — Dear  Sir:  I  will  sell  you  my 
farm,  containing  116  acres,  more  or  less,  situate  on  Wood- 
ward Avenue,  about  half  mile  north  of  first  toll-gate,  for  the 
sum  of  thirty-nine  thousand  dollars,  viz.,  twelve  thousand 
dollars  to  be  paid  in  cash,  and  the  balance  (twenty-seven 
thousand  dollars)  to  be  secured  by  a  mortgage  on  said  farm, 
payable  on  or  before  four  years  from  the  date  of  said  mort- 
gage, with  interest  at  the  rate  of  seven  per  cent  per  annum, 
to  be  paid  semi-annually;  you  to  have  the  privilege  of  paying 
on  account  of  said  principal  sum  the  sum  of  one  thousand 
dollars,  or  more,  at  any  time  during  said  term  of  four  years. 

"Said  farm  having  been  subdivided  into  lots,  we  will  agree 
to  the  valuation  of  each  lot,  and  on  payment  being  made  on 
account  of  said  mortgage,  I  agree  to  release  lots  of  equal 
value  to  amount  paid,  the  valuation  of  each  lot  as  agreed 
between  us  to  be  placed  on  plat.  This  offer  to  remain  open 
for  twenty  days  from  date. 

[Signed]  "John  C.  Williams." 

Eight  or  ten  days  later  he  furnished  to  Wardell  an  abstract 
of  title,  which  Wardell  placed  in  the  hands  of  his  attorney, 
who  advised  him  that  the  title  was  good,  but  that  there  was  a 
mortgage  upon  the  premises,  or  a  large  portion  thereof,  of 
eight  thousand  dollars,  payable  to  the  Connecticut  Mutual 
Life  Insurance  Company. 
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A  few  days  later,  and  before  the  twenty  da3's  had  elapsed^ 
plaintiff  verbally  told  the  defendant  that  he  would  accept  the 
proposition,  and  requested  him  to  prepare  his  deed.  The  de- 
fendant then  said  that  William  A.  !Moore,  who  was  tlie  agent 
of  the  insurance  company,  was  out  of  the  city,  and  would  not 
return  until  the  next  Tuesday,  and  he  could  not  get  the  mort- 
gage discharged  until  he  returned.  The  time  referred  to 
would  be  beyond  the  twenty  days  named  in  the  proposal. 
Plaintiff  asked  defendant  if  he  was  aware  that  the  twenty 
days  would  expire  before  the  Tuesday  referred  to,  and  defend- 
ant said  that  would  make  no  difference, — that  he  would  carry 
out  the  contract  after  sixty  days  even. 

It  is  conceded  that  the  plaintiff  made  no  tender  of  the  cash 
payment,  or  any  deed  or  mortgage,  executed  or  to  be  exe- 
cuted. Before  the  Tuesday  named  arrived,  and  after  the 
twenty  days  had  expired,  the  defendant  sold  the  land  to  an- 
other party. 

Three  questions  are  presented:  1.  Was  there  a  valid  con- 
tract between  the  parties?  2.  Was  the  proper  rule  of  damages 
given  to  the  jury?  3.  Does  the  special  finding  of  the  jury  sup- 
port the  general  verdict? 

The  validity  of  the  contract  is  assailed  upon  several  grounds, 
the  principal  of  which  is,  that  it  is  void  by  reason  of  the  stat- 
ute of  frauds,  which  enacts  that  every  contract  for  the  sale  of 
any  lands,  or  any  interest  in  lands,  shall  be  void  unless  the 
contract,  or  some  note  or  memorandum  thereof,  be  in  writing, 
and  signed  by  the  party  by  whom  the  sale  is  to  be  made,  or 
by  some  person  thereunto  by  him  lawfully  authorized  by 
writing:  Howell's  Stats.,  sec.  6181. 

If  it  be  conceded  that  the  offer  was  accepted  verbally  within 
the  twenty  days,  the  question  arises  whether  such  offer  and  ac- 
ceptance constituted  a  completed  contract  between  the  parties, 
or  whether  it  was  one  step  in  the  negotiations  for  sale.  The 
offer,  upon  its  face,  looks  to  future  action  and  negotiation  be- 
tween the  parties  to  determine  and  agree  upon  the  valuation 
to  be  placed  upon  the  lots,  which  were  to  be  released  as  their 
value  so  agreed  upon  should  be  paid  upon  the  mortgage.  Was 
this  part  of  the  offer  an  essential  part  of  the  terms  and  con- 
dition of  sale  and  payment?  The  offer  states  the  terms  to  be 
twelve  thousand  dollars  cash,  and  the  balance  of  twenty- 
Feven  thousand  dollars  to  be  secured  by  a  mortgage  on  the 
farm,  payable  on  or  before  four  years  from  the  date  of  the 
liiortgagc.     The  manner  in  which  it  could  bo  paid  before  four 
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years  was  in  sums  of  one  thousand  dollars  or  more,  at  any 
time  during  the  four  years;  and  the  valuation  of  each  lot  was 
to  be  agreed  upon  and  placed  upon  the  plat,  and  the  mortgagee 
was  to  relase  lots  of  equal  value  to  the  amount  paid.  It  is 
said  that  these  terms  were  for  the  benefit  of  the  purchaser, 
and  he  might  waive  stipulations  which  were  for  his  benefit. 
It  is  probably  true  that  the  stipulation  for  a  valuation  and  re- 
lease was  for  the  benefit  of  the  purchaser,  and  it  was  equally 
probable  that  it  was  inserted  as  a  substantial  part  of  the  con- 
tract at  his  request. 

The  memorandum  is  not  the  contract  between  the  parties, 
but  the  written  evidence  of  it  required  by  the  statute,  and  it 
is  quite  clear  that  the  contract  of  sale  and  purchase  embraced 
as  an  essential  feature  the  stipulation  that  a  valuation  should 
be  placed  upon  the  lots  by  future  agreement  before  the  con- 
tract was  completed,  and  without  which  it  is  fair  to  presume 
the  purchase  would  not  have  been  made  by  Mr.  Wardell. 
Had  Mr.  Williams  withdrawn  that  portion  of  the  offer  before 
the  expiration  of  the  twenty  days,  is  it  likely  that  Mr.  Wardell 
would  have  accepted  it  as  thus  modified?  Or  had  Mr.  War- 
dell within  the  twenty  days  said  to  Mr.  Williams,  "I  will  ac- 
cept all  of  your  offer  except  that  portion  which  relates  to  the 
agreement  to  the  valuation  of  the  lots,  and  the  release  thereof 
on  payment  of  an  amount  of  equal  value,"  would  such  accept- 
ance have  bound  Mr.  Williams?  Clearly  not;  for  the  reason 
that  the  offer  must  be  accepted  in  the  terms  as  made,  without 
modification:  Routledge  v.  Grant,  4  Bing.  653;  Hyde  v.  Wrench, 
3  Beav.  334;  Thornhury  v.  Bevill,  1  Younge  &  C.  Ch.  554; 
Kennedy  v.  Lee,  3  Mer.  441;  Duke  v.  Andrews,  2  Ex.  290; 
Hazard  v.  New  England  etc.  Ins.  Co.,  1  Sum.  218;  Carr  v. 
Duval,  14  Pet.  77. 

Granting  that  plaintiff  might  have  waived  that  feature  of 
the  proposition,  still  there  is  no  evidence  that  he  did  waive  it. 
On  the  contrary,  he  claims  to  have  accepted  the  proposition 
as  expressed  in  the  writing.  This  being  so,  there  were  terms 
which  the  parties  have  never  agreed  upon,  and  upon  which 
their  minds  have  never  met,  so  as  to  make  a  completed  con- 
tract; and  before  it  was  concluded,  the  defendant  withdrew 
altogether,  and  refused  to  complete  it.  Did  he  not  have  a 
right  to  do  so?  Has  not  a  party  a  right,  before  negotiations 
are  concluded,  where  no  consideration  has  passed,  no  rights 
intervened,  and  the  conditions  of  the  parties  have  not  changed, 
to  refuse  to  go  further,  although  the  other  party  is  ready,  will- 
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ing,  and  anxious  to  consummate  the  agreement?  IJoncyman 
V.  Marryat,  21  Beav.  14;  Chinnoch  v.  Marchioness  of  Ely,  4 
De  Oex,  J.  &  S.  647;  Martin  v.  Mitchell,  2  Jacob  &  V.  428; 
Lucas  V.  James,  7  Hare,  410. 

The  memorandum  shows  upon  its  face  that  the  minds  of 
the  parties  had  not  met,  and  that  it  was  not  evidence  of  a 
completed  agreement,  but  stated  terms  which,  if  accepted, 
would  be  the  foundation  of  further  treaty  between  the  parties 
with  reference  to  essential  particulars,  which,  when  agreed 
upon,  would  form  part  of  the  contract  of  sale  and  purchase. 
Suppose  the  parties  had  proceeded  with  their  negotiations, 
and  it  turned  out  that  they  were  unable  to  agree  upon  the 
valuations  to  be  placed  upon  the  lots,  would  not  the  whole 
matter  have  fallen  through?  Could  either  have  maintained 
an  action  against  the  other  for  non-performance,  or  compelled 
a  performance  specifically? 

Aside  from  these  considerations,  there  is  another  which  has 
been  suggested  as  having  an  important  bearing  upon  the  plain- 
tiff's right  to  recover.  In  order  to  make  the  offer  binding  as  a 
contract  by  acceptance,  was  it  not  necessary  for  the  plaintiff* 
to  do  something  more  within  the  twenty  days  than  merely  to 
say,  "I  accept  your  offer,"  or,  "I  am  ready  to  accept  your 
offer"?  Assuming  the  acts  of  performance  to  be  simul- 
taneous, was  it  not  necessary  for  the  plaintiff  to  show  either 
that  he  made  the  tender  of  the  twelve  thousand  dollars  which 
he  was  required  to  pay  down,  or  that  it  was  waived? 

It  is  conceded  that  ho  made  no  tender  or  show  of  the  money, 
and  there  is  nothing  in  the  testimony  which  tends  to  show  that 
a  tender  was  waived.  The  conveyance  of  the  property  was  not 
made  by  the  defendant  to  another  purchaser  until  after  tho 
expiration  of  the  tv^enty  days.  What  was  said  in  the  inter- 
view with  reference  to  Mr.  Moore's  absence  from  town,  and 
obtaining  a  discharge  of  the  mortgage,  was  said  with  reference 
to  what  Mr.  Williams  wished  to  do,  and  nothing  was  said 
about  performance,  or  excusing  performance,  on  the  part  of 
Mr.  Wardell.  In  most,  if  not  all,  of  the  cases  to  which  our 
attention  has  been  called,  tbe  party  making  a  verbal  accept- 
ance has  accon)pani(;d  the  word?  with  a  tender  of  the  pur- 
chase-money. In  Chapman  v.  3Iorgan,  55  Mich.  125,  it  was 
said:  "The  agre(;ment,  being  one  which  did  not  bind  com- 
plainant to  accept  the  land  unless  he  chose,  shows  very 
clearly  that  the  refusal  given  him  was  not  to  be  enlarged,     it 
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bound  him,  if  he  wanted  the  land,  to  be  ready  with  his  money 
on  the  very  day  fixed." 

And  in  Ilawley  v.  Jelly,  25  Mich.  94,  it  was  pretty  plainly 
intimated  that  we  were  not  prepared  to  hold  that  the  mere  ac- 
ceptance of  an  ofier  made  without  consideration  could  amount 
to  a  land  contract. 

The  testimony  relating  to  the  acceptance,  and  what  occurred 
at  that  interview,  as  narrated  by  the  plaintiflf  when  on  the 
stand  as  a  witness  in  his  own  behalf,  is  as  follows:  — 

"I  said,  'I  accept  the  contract,  Mr.  Williams.'  That  was 
the  time  McLeod  was  with  me.  I  accepted  it  on  the  second 
occasion  when  I  saw  him  with  McLeod.  I  went  to  him,  and 
said  that  I  was  now  ready  to  accept  his  proposition, — ready 
to  carry  out  my  contract  with  him.  He  said,  'IMr.  Wardell, 
it  will  be  injpossible  at  this  time.  I  have  just  been  over  to 
see  Mr.  Moore,  who  has  a  mortgage  on  the  property.  Ho  i3 
out  of  the  city,  and  will  not  be  back  until  Tuesday.  As  soon 
as  he  comes  back  I  will  have  the  matter  settled.'  I  had  ex- 
pected the  deeds  on  that  occasion,  and  expected  ho  would 
have  everything  ready;  and  I  said  to  him,  'Are  you  aware  that 
my  contract  with  you  runs  out  before  that  time?'  He  said, 
'Mr.  Wardell,  it  don't  matter  if  that  contract  runs  out;  after 
sixty  days,  even,  I  would  carry  out  my  contract  with  you.' 
There  was  nothing  said  other  than  it  was  all  right  between 
me  and  Mr.  Williams.  I  saw  him  again  on  Monday  morn- 
ing. Karly  the  next  IMonday  morning  I  heard  that  Williams 
— or  Hannan,  I  believe  it  was — had  sold  the  farm  on  Sun- 
day to  Mr.  Voight.  This  was  what  I  heard,  and  Mr.  Wil- 
lian)s  had  sent  for  the  abstract.  Some  messenger  had  come 
after  it,  and  I  went  to  see  Williams.  I  wanted  to  see  what 
was  the  matter,  — to  see  if  the  rumor  was  true.  I  would  not 
believe  it.  He  did  not  talk  at  all,  but  rushed  off  into  a  back 
room  as  tliougli  I  had  the  small-pox.  I  asked  him  a))out  the 
contract,  —  asked  what  it  all  meant;  and  he  would  not  talk  on 
the  matter  at  all,  but  said,  'I  don't  wan.t  anything  to  do  with 
you.'" 

Under  this  testimony,  it  is  claimed  that  no  tender  was  neces- 
sary, because  defendant  bad  put  it  out  of  his  power  to  fulfill 
the  contract,  by  conveying  the  land  to  Mr.  Voight;  and  this 
V.  as  the  view  which  the  court  below  took  in  his  instructions  to 
the  jury.  But  the  position  does  not  meet  the  question.  T!io 
twenty  da\'s  expired  on  Friday,  the  twenty-sixth  day  of  Sep- 
tember.    The  defendant  did  not  contract  to  sell  the  land  initil 
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the  29th  of  September,  and  unless  it  can  be  held  that  there 
was  a  valid  extension  of  the  offer  to  sell,  the  tender,  if  neces- 
eary,  must  have  been  made  on  or  before  the  26th  of  Septem- 
ber. The  time  limited  for  acceptance  could  not  be  extended 
by  parol:  1  Chitty  on  Contracts,  11th  Am.  ed.,  155,  note  g; 
and  hence  the  conveyance  by  Williams  after  the  expiration  of 
the  time  in  which  plaintiff  was  to  perform  or  tender  perform- 
ance could  not  excuse  him  from  making  the  tender  within  the 
time  limited  by  the  offer.  The  discussion  of  this  point,  how- 
ever, need  not  be  pursued  further.  It  has  been  brought  for- 
ward to  show  that  the  only  evidence  of  anything  binding  on 
plaintiff's  part  is  the  naked  promise  implied  in  the  verbal 
acceptance  of  the  offer,  and  statement  that  he  "was  ready  to 
carry  out  the  contract." 

It  has  been  held  that  a  mere  promise  to  do  an  act  in  future 
is  a  sufficient  consideration,  even  without  performance,  for  en- 
gagement by  the  other  party.  But  the  true  principle  under- 
lying such  doctrine  is,  that  the  promise,  which  forms  tho 
consideration,  will  subject  the  party  making  it  to  a  charge  or 
obligation  which  he  otherwise  would  not  have  incurred.  By 
making  it  he  must  have  incurred  a  liability  to  tiie  party  to 
whom  it  is  made,  in  case  he  refuses  to  perform,  for  which  such 
other  party  may  have  an  action  for  damages.  How  otherwise 
can  such  promise  amount  to  a  consideration  for  the  promise  or 
agreement  of  the  other  party?  A  promise  that  cannot  be  en- 
forced, either  at  law  or  in  equity,  is  a  mere  nudum  pactumr 
Bean  v.  Burbank,  16  Me.  458;  Vantassel  v.  Hathaway,  53  Id. 
18;  Burnet  v.  Bisco,  4  Johns.  235;  Tucker  v.  Woods,  12  Id.  190; 
Maynard  v.  Tabor,  53  Me.  512. 

In  this  case,  suppose,  after  plaintiff  had  announced  his  ver- 
bal acceptance  of  the  offer  contained  in  the  writing,  defend- 
ant had  tendered  his  deed  to  plaintiff,  and  he  had  refused  to 
pay  or  otherwise  comply  with  the  terms  offered,  could  Wil- 
liams have  maintained  an  action  against  Wardell  for  a  breach 
of  contract?  Assuredly  not,  becauso  the  promise  of  Wardell 
related  to  interests  in  lands. 

An  agreement  to  execute  a  mortgage  upon  real  estate  is  an 
agreement  concerning  interests  in  lands,  which,  to  be  valid, 
must  be  in  writing,  or  some  note  or  memorandum  thereof 
bigiied  by  the  party  making  the  promise.  Wardell,  after 
making  the  promise  orally  to  perforin  the  contract,  incurred 
no  liability,  and  was  under  no  legal  obligation  to  perform  the 
l>romise  which  lie  made.     This  fact  distinguishes  his  promise 
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from  those  which  constitute  a  consideration  for  an  agreement, 
and  which  are  capable  of  enforcement  by  action  at  law  at  the 
suit  of  the  promisee. 

In  the  case  referred  to  by  counsel  for  plaintiflf  {Boston  &  M. 
R.  R.  Co.  V.  Bartlett,  3  Cush.  224),  the  agreement  was  as  fol- 
lows: — 
*'  To  THE   President  and   Directors  of  the   Boston   and 

Maine  Railroad." 

'■'' Gentlemen, — "We,  the  undersigned,  being  owners  of  a  lot  of 
land  on  the  Mill  Creek,  we  do  hereby  agree  to  sell  the  same  to 
you,  or  to  your  representatives,  for  the  sum  of  twenty  thou- 
sand dollars,  if  taken  within  thirty  days  from  date. 

"BosTOx\,  April  1,  1844." 

Before  the  expiration  of  the  time,  the  owners,  by  a  writing 
Underneath  the  written  offer,  extended  the  time  for  thirty 
days  from  the  expiration  thereof;  and  before  the  extended 
time  expired  the  company  elected  to  take  the  land  on  the 
"terms  specified,  and  notified  the  defendants  of  its  election, 
and  offered  to  pay  them  the  agreed  price  (and  produced  the 
same  in  money)  for  a  conveyance  of  the  land;  and  requested 
the  defendants  to  execute  a  conveyance  thereof,  which  it  ten- 
dered for  that  purpose. 

The  defendants  refused  to  execute  the  conveyance  or  per- 
form the  contract,  on  the  ground  that  there  was  no  consider- 
ation, and  the  plaintifif  filed  a  bill  for  specific  performance, 
setting  up  the  writing,  and  that  plaintiff  had  accepted  and 
had  tendered  the  agreed  price  and  a  conveyance,  and  defend- 
ants refused  to  execute  it  or  perform  the  contract.  Defend- 
ants demurred,  on  the  ground  that  the  bill  showed  no 
consideration  for  the  contract,  and  that  consequently  the 
same  was  not  enforceable  at  law  or  in  equity.  The  court 
«aid:  "But  when  the  offer  was  accepted  the  minds  of  the  par- 
ties met  and  the  contract  was  complete The  acceptance 

by  the  plaintiff  constituted  a  suflicient  legal  consideration  for 
the  engagement  on  the  part  of  the  defendants." 

And  accordingly  the  demurrer  was  overruled. 

This  case  differs  from  the  one  under  our  consideration  in 
this:  1.  The  contract  was  complete;  nothing  was  left  to  fur- 
ther treaty.  2.  Nothing  wtts  left  to  be  done  by  the  parly 
-accepting  but  to  pay  the  purchase  price.  3.  It  tendered  the 
tnoney  and  deed,  so  that  nothing  remained  to  be  done  by  de- 
fendants but  to  receive  the  money  and  execute  the  deed. 
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The  case  came  before  the  court  again,  upon  pleadings  and 
]>roofs,  and  is  reported  in  10  Gray,  384,  where  specific  per- 
formance was  refused  because  of  plaintiff's  laches  in  filing  the 
bill.  In  disposing  of  the  case  tiie  court  said:  "The  plaintiff, 
liaving  signed  no  agreement,  could  never  have  been  compelled 
by  the  defendants  to  take  the  land."  This  is  placed  upon  the 
ground  that  courts  of  equity  in  Massachusetts  have  no  power 
to  enforce  specific  performance  of  any  but  written  contracts; 
and  as  the  plaintiff  had  made  no  written  contract  by  which 
it  was  bound,  the  court  would  have  had  no  jurisdiction  to  en- 
force the  contract  against  it. 

Tiiis  case,  as  vrell  as  the  case  of  Jacobs  v.  Peterborough  & 
S.  R.  P.  Co.,  8  Cush.  223,  asserts  that  an  action  at  law  will  lie 
for  the  breach  of  such  agreement  where  the  party  accepting 
the  written  offer  refuses  to  perform;  but  in  neither  case  was 
the  principle  necessary  to  a  decision  of  the  case,  and  it  was 
not  involved  in  the  controversy.  If  such  liability  exists,  it  is 
only  upon  the  theory  that  defendant  is  bound  by  acceptance 
po  as  to  afford  the  other  party  a  remedy  upon  the  promise 
made,  which  can  never  be  the  case  where  such  promise  is  void 
under  the  statute  of  frauds. 

It  is  not  necessary  for  us  to  decide  in  this  case  whether  a 
verbal  acceptance  would  be  binding  when  there  was  nothing 
to  be  done  by  the  purchaser  except  the  payment  of  the  pur- 
thase-money,  for  the  reason  that  in  this  case  something  more 
was  required.  The  promise  of  performance  by  Wardell  re- 
hited  to  an  engagement  bj'  him  to  execute  a  mortgage,  which 
the  statute  requires  to  be  in  writing  in  order  to  be  valid.  It 
]i)ay  be  likened  to  a  case  where  one  party  signs  a  written 
mcuiorandum  offering  to  exchange  land  which  he  owns  for 
land  which  another  party  owns.  This  could  not  be  made  a 
valid  contract  by  verbal  acceptance  and  promise  to  exchange, 
although  the  minds  of  the  parties  have  met,  and  a  valid 
])romise  in  writing  by  one  party  is  made,  and  a  corresponding 
verbal  promise  given  by  the  other  party;  yet  the  verbal  prom- 
ise is  not  enforceable,  because  tlie  law  says  it  shall  be  evi- 
denced by  writing.  It  has  frequently  been  held  in  this  state 
that  a  contract  void  under  the  statute  of  frauds  is  a  mere 
nullity,  and  cannot  be  used  for  any  purpose  whatever:  Chaui- 
hrrlain  v.  Dow,  10  Mich.  319;  Hall  v.  Soulc,  11  Id.  404;  IhA- 
I'lnd  v.  Jloyt,  14  Id.  238;  Grimes  v.  Van  Vechten,  20  Id.  410; 
Jlillcbrands  v.  Ilibbelinh,  40  Id.  646;  Sutton  v.  Rowley,  44  Id. 
112. 
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Another  reason  is  assigned  by  defendant's  counsel  why  the 
contract  claimed  to  have  been  entered  into  is  not  valid,  which 
is  based  upon  the  act  of  the  legislature  of  1879,  entitled  "An 
act  to  provide  for  the  execution,  acknowledgment,  and  record- 
ing of  contracts  for  the  sale  of  lands."  We  do  not  deem  it 
necessary  to  pass  upon  this  question,  as  what  we  have  said 
disposes  of  the  merits  of  the  controversy  presented  upon  this 
record. 

Under  the  foregoing  views,  the  question  of  damages,  and 
whether  the  verdict  of  the  jury  supports  the  general  verdict, 
need  not  be  discussed. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 


SuTFiciEXcy  OF  Memor.indum  of  Sale  of  Realty  to  Satisfy  Statute 
OF  Fraud3:  See  Ives  v.  Hazard,  G7  Am.  Dec.  50(1;  FarweUv.  Mather,  87  Id. 
641,  and  notes. 

Verbal  Contract  for  Sale  of  Land  is  Void  under  the  Statute  of 
Frauds:  Haubv.  Smith,  1  Am.  St.  Rep.  G19,  and  note. 

Contract  Void  under  Statute  of  Frauds  cannot  be  Used  for  Any 
Purpose,  and  ia  regarded  as  a  nullity:  See  Ratib  v.  Smith,  1  Am.  St.  Rep. 
619. 


NiNDE  V.  Clark. 

[62  Michigan,  124.] 

JtTDGMENT    NUNO     PRO    TUNC,    EFFECT     OF    ON     BoNA     FiDE     PUECnASER.  — 

Where  a  verdict  is  rendered  in  favor  of  the  plaintiff  in  an  action,  but  no 
judgment  thereon  is  ordered  or  entered,  and  an  execution  is  issued, 
which  is  levied  upon  lands  of  the  defendant,  which  are  sold  thereunder, 
and  sixteen  years  afterwards  an  entry  of  judgment  «?<?2C  pro  tunc  is  made, 
such  entry  cannot  affect  one  who,  in  good  faith  and  for  value,  without 
notice  of  any  judgment  in  the  case,  acquired  title  to  the  lands  from  the 
defendant  therein  eight  years  after  the  rendition  of  the  verdict.  Such 
purchaser  had  a  right  to  take  the  proceedings  in  the  case  as  he  found 
them;  and  after  an  interval  of  eight  years,  without  any  steps  taken  to 
perfect  the  judgment,  he  was  justified  in.  presuming  the  levy  and  sale 
worthless,  not  being  founded  upon  any  judgment. 

Ejectment.     The  opinion  states  the  case. 
Norris  and  Uhl,  for  the  appellant. 
More  and  Wilson,  for  the  defendants. 

Morse,  J.  This  is  an  action  of  ejectment  brought  by  plain- 
tiff to  recover  the  undivided  one  third  of  certain  lots  in  the 
city  of  Big  Rapids.  The  case  was  removed  from  the  circuit 
court  for  the  county  of  Mecosta,  where  it  was  commenced,  to 
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the  Kent  circuit,  because  of  the  Mecosta  circuit  judge  having 
Icon  of  counsel  in  some  of  the  proceedings  involved  in  the 
cause.  The  case  was  tried  before  lion.  R.  M.  Montgomery, 
judge  of  the  Kent  circuit,  without  a  jury,  who  rendered  judg- 
ment for  the  defendants.  The  facts  as  found  by  said  circuit 
judge  are  substantially  as  follows:  — 

"  On  the  twenty-ninth  day  of  October,  1866,  one  Chauncey 
P.  Ives  was  the  owner  in  fee  of  the  undivided  one-third  part 
of  the  premises  described  in  plaintiff's  declaration  in  this 
cause,  the  undivided  two  thirds  being  owned  by  one  George  B. 
Warren.  Both  Ives  and  Warren  derived  their  title  by  mesne 
conveyances  from  the  United  States. 

"  On  the  eighth  day  of  December,  1865,  one  William  Perry 
commenced  suit  in  the  circuit  court  for  the  county  of  Mecosta, 
in  assumpsit,  against  said  Chauncey  P.  Ives. 

"  On  the  twenty-sixth  day  of  September,  1866,  the  cause 
came  on  for  trial  before  the  court,  the  Hon.  Flavins  J.  Little- 
john  presiding,  and  a  jury.  The  trial  was  continued  from  day 
to  day,  and  on  the  twenty-ninth  day  of  September,  1866,  the 
jury  rendered  a  verdict  in  the  cause  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  assessed  plaintiff's  damages  at 
the  sum  of  eight  hundred  dollars  and  costs. 

"  No  judgment  was  (prior  to  October  27,  1882)  entered  of 
record  in  the  cause.  No  evidence  was  offered  before  mo  that 
judgment  was  pronounced  on  said  verdict,  except  such  as 
appears  in  these  findings.  A  journal  order  was  made  on 
September  29,  1866,  as  follows:  'In  this  cause,  by  consent  of 
attorneys,  it  is  agreed  to  stay  proceedings  for  twenty-five  days.' 
The  court  thereupon  adjourned  without  day. 

"  On  the  25th  of  October,  1866,  plaintiff's  sworn  bill  of  costs 
was  filed,  with  a  stipulation  signed  by  Ceylon  C.  Fuller,  the 
defendant's  attorney,  consenting  to  the  taxation  thereof  at 
the  sum  of  $107.12.  The  costs  in  the  cause  were  not  taxed, 
unless  an  entry  on  the  clerk's  calendar  as  follows:  '  October 
25,  1866.  Costs  taxed,  $107.12,' — be  deemed  in  law  a  suf- 
ficient taxation. 

"On  the  twenty-fifth  day  of  October,  1866,  execution  was 
issued." 

A  certificate  of  levy  was  made  upon  the  premis(!S,  and  re- 
corded in  tlie  office  of  the  register  of  deeds  of  Mecosta  County. 

December  24,  1866,  the  interest  of  said  Ives  under  the  levy 
was  sold  by  the  sheriff  to  said  George  B.  Warren,  and  a  deed 
executed  to  him  May  5,  1869,  and  recorded  the  next  day. 
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May  20, 1870,  application  was  made  in  the  cause  to  set  aside 
the  levy  and  sale  of  the  land  by  the  attorneys  of  Chauncey  P. 
Ives.  The  reasons  stated  in  the  application  as  grounds  for 
the  order  to  vacate  were  that  the  sheriff  had  not  made  a 
proper  levy,  and  because  the  lands  were  exposed  for  sale  and 
sold  in  entire  blocks  or  parcels,  instead  of  being  sold  in  lots, 
separately,  said  blocks  being  divided  into  lots,  and  the  sheriff 
had  made  no  return  upon  the  execution. 

On  the  twenty-seventh  day  of  the  same  month  and  year,  the 
circuit  court  for  Mecosta  County  made  an  order  setting  aside 
said  levy  and  sale,  for  the  reason,  as  recited  in  said  order,  that 
the  lands  were  sold  in  entire  blocks,  instead  of  by  lots,  into 
which  said  blocks  were  divided. 

August  24,  1869,  Chauncey  P.  Ives  conveyed  all  his  interest 
in  these  premises  to  Stewart  Ives  as  trustee,  and  subsequently 
the  cestuis  que  trustent  named  in  said  deed  released  and  con- 
veyed their  interest  in  said  lands  to  the  said  Stewart  Ives, 
who,  on  the  eighth  day  of  June,  1874,  conveyed  by  warranty 
Jeed  the  premises  in  question,  with  other  lands,  to  Thomas  D. 
Stimson.  Stimson  and  wife,  October  12,  1874,  quitclaimed 
the  same  to  the  defendants,  Clark  and  Latimer.  All  these 
deeds  were  duly  recorded. 

Before  taking  the  deed,  Stimson  procured  an  abstract  of  the 
title  of  the  premises  in  dispute  here,  and  also  a  copy  of  the 
records  and  proceedings  in  the  case  of  Perry  v.  Ives,  here- 
tofore referred  to.  These  he  submitted  to  his  legal  adviser. 
John  W.  Champlin,  of  Grand  Rapids,  who  looked  them  over, 
and   advised   him   that   the  title  of  Stewart  Ives  "was  aK 

right." 

Before  Stimson  deeded  to  defendants  he  told  Clark  that  hi 
•^ad  inquired  and  searched  thoroughly,  and  was  satisfied  that 
he  had  a  good  title;  that  he  had  an  abstract,  but  it  was  in 
Champlin's  hands,  and  that  there  they  could  find  all  about 
the  title.  Neither  Stimson,  Clark,  nor  Latimer  had  actual 
notice  of  the  rendering  of  any  judgment  in  the  case  o^  Perry 
v.  Ives,  supra.  Clark  and  Latimer  had  no  actual  notice  of 
the  execution  sale,  or  of  the  sheriff's  deed  to  Warren,  and 
<lid  not  know  that  Warren  claimed  to  own  the  interest  in  the 
lands  which  they  had  bought  of  Stimson. 

Defendants  admitted  upon  the  trial  that,  at  the  commence- 
nient  of  the  suit,  they  v/ere  in  possession  of  the  premises, 
holding  and  claiming  adversely  to  plaintiff. 

George  B.  Warren,  who  purchased  at  execution  sale  as  ufore" 
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EaiJ,  had  no  notice  of  tlic  proceedings  setting  aside  the  levy 
upon  and  sale  of  the  lands. 

''On  the  twenty-sixth  day  of  August,  1882,  George  B.  War- 
ren having  died,  George  B.  Warren,  Jr.,  John  A.  Mannings 
and  John  B.  Pierson,  the  executors  of  his  last  will  and  testa- 
ment, made  a  motion  in  the  case  of  William  Perry  v.  Chaunccij 
P.  Ives,  in  the  circuit  court  for  the  county  of  Mecosta,  that  a 
judgment  be  entered  in  that  cause  nunc  pro  tunc  as  of  Sep- 
tember 29,  1866.  Notice  of  this  motion  was  given  to  Stewart 
Ives,  William  Perr}',  Eseck  P.  Clark,  and  W.  Irving  Latimer. 
No  notice  was  given  to  the  personal  representatives  of  Chaun- 
cey  P.  Ives,  and  it  did  not  appear  that  he  had  any.  Chauncey 
P.  Ives  had  died  in  the  mean  time. 

"On  the  twenty-seventh  day  of  October,  1882,  this  motion^ 
resisted  by  the  defendants,  was  granted,  and  an  order  made 
that  judgment  be,  and  it  was,  entered  on  the  aforesaid  verdict. 
in  the  case  of  Perry  v.  Ives,  nunc  pro  tunc  as  of  September  29^ 
186G. 

"On  the  thirtieth  day  of  January,  1883,  upon  motion  of  de- 
fendants' attorneys,  this  order  of  October  27,  1882,  was  re- 
stricted and  limited  so  far  as  that  it  should  be  without 
prejudice  to  parties  not  in  the  record  of  the  case  oi  Perry  \. 
Ives,  to  litigate  in  any  other  suit  or  proceedings,  or  in  any 
other  court,  the  rights  which  they  might  have  in  good  faith 
acquired,  while  the  records  and  proceedings  in  the  cause  re- 
mained defective. 

"George  B.  Warren,  Jr.,  John  A.  Manning,  and  John  B.  Pier- 
son,  executors  as  aforesaid,  by  quitclaim  deed  dated  January 
24,  1884,  conveyed  the  lands  in  controversy,  together  with 
other  lands,  to  Thomas  Ninde,  plaintiff  in  this  suit,  and  he 
bases  his  right  to  recover  on  that  deed.  The  deed  is  signed 
by  the  grantors  in  their  individual  capacity,  but  tliey  are  de- 
scribed in  the  body  of  the  deed  as  'executors  of  George  B. 
Warren,  deceased.'  The  clause  in  the  will  of  Vv'arren  under 
which  plaintiff  claims  that  his  grantors  had  authority  to  con- 
vey is  as  follows:  'My  said  executors  and  trustees  are  hereby 
autliorized  and  directed  to  sell  and  convey  my  real  estate  as- 
fast  as  tbey  can  make  sales  on  satisfactory  terms.'  " 

The  circuit  judge  found,  as  a  conclusion  of  law  from  these- 
facts,  in  favor  of  the  defendants,  and  rendered  judgment  ac- 
cordingly. 

It  will  be  noticed  from  tlie  findings  of  fact  that  for  sixteen 
years,  from  September  29,  1866,  to  October  27,  1882,  ther& 
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was  no  judgment  of  record  in  tlio  case  of  Pciry  v.  Ivcfi,  mpra^ 
upon  which  the  Iq^j  on  execution,  and  sale  to  George  B.  V/ar- 
ren,  of  the  premises,  purported  to  be  based;  and  during  this 
interim  Stewart  Ives  acquired  his  title,  and  deeded  to  Stim- 
Bon,  who  conveyed  to  defendants  within  the  same  period. 

The  counsel  for  plaintiff  claim  that  there  was  substantially 
a  judgment  ordered,  and  that  it  failed  of  entry  through 
neglect  of  the  clerk;  that  the  subsequent  entry  of  the  judg- 
ment nunc  'pro  tunc  cured  this  neglect,  and  validated  the  le\y 
and  sale. 

They  admit  that  such  order  could  not  interfere  with  or 
lessen  the  rights  of  third  persons  who  had  in  good  faith  ac- 
quired interests  in  the  lands  while  there  was  no  judgment, 
entered,  but  claim  that  the  defendants  and  their  grantors  had 
8uch  notice  from  the  files  and  papers  in  the  cause  of  Perry  v. 
Ives,  supra,  as  to  destro}'  their  claim  of  being  bona  fide  pur- 
chasers. 

They  insist  that  when  Stimson  had  the  abstract  of  title,  and 
a  copy  of  the  records  and  proceedings  in  Perry  v.  Tvcs,  supra^ 
and  submitted  them  to  his  legal  adviser,  such  papers  con- 
tained sufficient  information  to  give  him  constructive  notice 
that  there  was  really  a  good  judgment,  which  at  any  mo- 
ment, upon  application  to  the  court,  could  be  entered  as  of 
the  date  it  was  actually  rendered,  and  thereby  saved  and  made 
valid,  and  relating  back  in  all  things  to  such  date. 

The  circuit  judge  finds  that  neither  Stimson  nor  either  of 
these  defendants  had  any  actual  notice  of  the  rendering  of 
any  judgment  in  the  case  of  Perry  v.  Ives,  supra,  and  Latimer 
had  no  actual  notice  of  the  execution  of  the  sherifT's  deed  ta 
Warren,  and  did  not  know  that  Warren  claimed  any  interest 
in  the  premises  deeded  by  Stimson  to  defendants. 

It  is  admitted  that  the  judgment  was  imperfect  and  inop- 
erative until  cured  by  an  order  of  the  court. 

We  do  not  think  that  the  defendants  were  bound  to  take 
notice  that  this  might  be  done.  There  might  have  been  valid 
reasons  in  the  mind  of  the  circuit  judge  (Littlejohn)  who 
tried  the  case  of  Perry  v.  Ives,  supra,  why  he  did  not  order  a 
judgment  entered  upon  the  verdict  of  the  jury.  There  is  noth- 
ing whatever  appearing  upon  the  record  to  show  that  lie 
ordered  judgment  upon  the  verdict,  or  why  he  did  not  do  so. 
It  is  claimed  by  counsel  for  plaintiff  that  it  was  the  last  day 
of  his  term  in  that  county,  and  it  must  have  failed  of  entry 
by  reason  of  hurry  or  inadvertence  on  his  part,  or  that  of  t!ic 
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<]crlc;  but  ^ve  cannot  establish  a  ru]c  that  would  force  pur- 
chasers to  entertain  any  such  presumption. 

They  had  a  right  to  take  tlie  proceedings  as  they  found 
them;  and  after  an  interval  of  eight  years,  without  any  steps 
having  been  taken  to  perfect  the  judgment,  they  were  justified 
in  presuming  the  levy  and  sale  worthless,  not  being  founded 
upon  any  judgment. 

These  defendants,  therefore,  having  neither  actual  nor  con- 
structive notice  of  any  judgment  in  the  case  of  Perry  v.  Ives, 
supra,  could  not  be  affected  in  their  holding  of  the  premises 
by  the  subsequent  entry  of  a  judgment  nunc  pro  tunc;  and 
having  acquired  their  title  in  good  faith  and  for  value,  are  en- 
titled to  the  possession  of  the  premises. 

It  is  not  necessary  to  discuss  the  other  points  raised  and 
argued  in  the  case,  as  our  conclusion,  as  above,  disposes  of  the 
case  upon  the  findings  of  fact. 

The  judgment  of  the  Kent  circuit  court  is  affirmed,  with 
costs  of  both  courts.  The  record  will  be  remanded,  as  is  usual 
in  ejectment  cases,  for  such  further  proceedings  as  the  parties 
may  deem  proper. 


Nunc  pro  Tunc  Entry  of  Judgments.  — Cmrta  of  law  and  of  equity  have 
fro  til  the  earliest  times  possessed  and  exercised  the  power  of  making  entries 
■of  jiulgmeuts  and  decrees  nunc  'pro  tunc  in  proper  cases,  and  whero  such 
entries  are  necessary  to  prevent  injustice  to  suitors:  Lord  Mohuna  Case,  6 
Mod.  59;  IIou'jcs  V.  Terupler,  G  Id.  191;  JSIayor  of  Norwich  v.  Berry,  4  Burr. 
2277;  Evans  v.  Rees,  12  Ad.  &  E.  1G7;  Doe  v.  Litlierben-y,  4  McLean,  442; 
MiHicll  V.  Overman,  103  U.  S.  62;  Swain  v.  Naglee,  19  Cal.  127;  WoIJlry  v. 
Lebanon  Mfg.  Co.,  3  Col.  296;  Hajlcr  v.  Mercer,  6  Fla.  721;  Johnson  v.  Wright, 
27  Ga.  555;  Reid  v.  Morion,  119  111.  118;  Fuller  v.  Siebbins,  49  Iowa,  37G; 
State  V.  Clark,  18  Mo.  432;  Iless  v.  Cole,  23  N.  J.  L.  1 16;  Wood  v.  Kajes,  G 
Paige,  478;  Cludicnter  v.  Cande,  3  Cow.  39;  15 -Am.  Dec.  238;  Stale  v.  J/c- 
Alvin,  4  Ired.  140;  Dial  v.  Iloltcr,  G  Ohio  St.  228;  Dcnoon  v.  O'llara,  1  Brev. 
500;  Ward  v.  Bingo,  l'  Tex.  420;  47  Am.  Dec.  654;  Burnett  v.  Slate,  14  Tex. 
455;  Go  Am.  Dec.  131;  Freeman  on  Judgments,  sec.  56.  In  the  case  of 
Enins  V.  Bees,  12  Ad.  &  E.  175,  Lord  Denman,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  said:  "The  power  of  the  court  to  enter  judgment  nunc  pro 
turir  i.j  a  power  at  common  law,  and  by  the  ancient  practice  of  the  court,  to 
prevent  an  unjust  prejudice  to  the  suitor  by  the  delay  unavoidably  arising 
from  the  act  of  court,  and  has  been  uniformly  exercised,  unless  the  delay  is 
imputable  to  the  laches  of  the  party  applying.  Tliis  power  may  be  exercised 
by  the  court  in  criminal  a3  well  r.s  civil  cases:  Ex  parte  Joius,  61  Ala.  399; 
O'Cniihcll  v.  State,  18  Tex,  343;  Ex  parte  Beard,  41  Id.  234;  Smith  v.  Slate, 
I  Tex.  App.  408.  And  its  exercise  is  not  barred  by  the  lapse  of  time:  Law- 
rerire  v.  Richmond,  1  Jacob  &  W.  241;  Donne  v.  Lew'is,  11  Vcs.  601;  Mays  v. 
Jl'uscll,  4  Stew.  &  P.  222;  24  Am.  Dec.  750;  Fuller  v.  Stebbina,  49  Iowa,  37G; 
Limerick  Pelitio)ieri,  18  Me.  183;  State  v.  Warren,  95  N.  C.  G74;  Druniriiond 
V.  Awlersoa,  3  Grant  Ch.  152. 
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"When  Entrt  Nunc  pko  ISunc  Profer.  —  Tliere  are  two  classes  of  cases  in 
■which  it  has  been  held  proper  to  enter  judgments  and  decrees  nunc  -pro  tunr. 
The  first  class  embraces  those  cases  in  which  the  suitors  have  done  all  iu 
their  power  to  place  the  cause  iu  a  condition  to  be  decided  by  the  court,  bu: 
iu  which,  owing  to  the  delay  of  the  court,  no  final  judgment  has  bei.;. 
entered.  The  second  class  embraces  those  cases  in  which  judgments,  though 
pronounced  by  the  court,  have,  from  accident  or  mistake  of  the  officers  of  the 
court,  never  been  entered  on  the  records  of  the  court.  In  the  first  class  of 
cases  the  rule  is,  that  the  delay  must  be  the  act  of  the  court.  The  court  will 
not  interfere  and  permit  a  judgment  to  be  entered  nunc  pro  tunc  where  the 
delay  is  imputable  to  the  laches  of  the  party  interested  in  the  judgnii-nt: 
Lavn-ence  v.  Hodgson,  1  Younge  &  J.  368;  Fishmongers'  Co.  v.  liohcrtson,  9 
Com.  B.  970;  Freeman  v.  Tranah,  12  Id.  40G;  Ueathcote  v.  Wing,  11  Ex.  355| 
Freeman  on  Judgments,  sec.  57.  But  where  the  suitor  has  tried  and  sul> 
mitted  his  cause,  and  pending  its  submission  one  of  the  parties  tlie% 
the  court  will,  instead  of  permitting  the  action  to  abate,  cause  judg- 
ment to  be  entered  so  as  to  take  effect  as  far  back  as  the  date  of 
Euch  submission.  The  time  taken  by  the  court  for  deliberation  will 
not  be  allowed  to  work  injustice  to  the  party  who  was  entitled  to 
prevail  in  his  suit:  Freeman  on  Judgments,  sec.  57;  Mitchell  v.  Over' 
man,  103  U.  S.  G2;  Mayor  of  Norwich  v.  Berry,  4  Burr.  2277;  Astley 
V.  Reynolds,  2  Strange,  917;  Key  v.  Goodwin,  4  Moore  &  S.  620;  Harrison 
V.  Heathom,  1  Dowl.  &  L.  529;  6  Scott  N.  R.  735,  797;  Evans  v.  Rees,  12 
Ad.  &  E.  167;  Moor  v.  Roberts,  3  Com.  B.,  N.  S.,  830;  Abington  v.  Lipscomb, 
11  L.J.  Q.  B.,  N.  S.,  15;  Miles  v.  Bough,  15  Id.  30;  Miles  v.  Williams,  16  Id. 
47;  Seymour  v.  Greenwood,  30  L.  J.  Ex.  189;  Turner  v.  London  etc.  R'y  Co., 
43  L.  J.,  N.  S.,  Eq.,  430;  Hemming  v.  Batchelor,  33  L.  T.,  N.  S.,  16;  Davy  v. 
Cameron,  15  U.  C.  Q.  B.  175;  Neil  v.  McMillan,  27  Id.  257;  Pool  v. 
Loomis,  5  Ark.  110;  Jennings  v.  Ashley,  Id.  128;  Brown  v.  Wheeler,  18 
Conn.  199;  Perry  v.  Wilson^  7  Mass.  393;  Tapley  v.  Goodsell,  122  Id.  170; 
Hess  v.  Cole,  23  N.  J.  L.  116;  Campbell  v.  Mesier,  4  Johns.  Ch.  344;  S  Anu 
Dec  570;  Wood  v.  Keyes,  6  Paige,  478;  Kissam  v.  Hamilton,  20  How.  Pr.  363^ 
Fulton  V.  Fulton,  8  Abb.  N.  C.  210;  Long  v.  Stafford,  103  N.  Y.  275;  Wilson 
v.  Myers,  4  Hawks,  73;  15  Am.  Dec.  510;  Isler  v.  Brown,  66  N.  C.  556;  Dial 
V.  Holter,  G  Ohio  St.  228;  Denoou  v.  O'Hara,  1  Brev.  500;  Griswold  v.  Hill, 
1  Paine,  483.  So  in  cases  where  the  party  iu  whose  favor  a  verdict  or  judg- 
ment has  been  rendered  is  prevented  from  entering  up  liia  judgment  by  » 
motion  for  a  new  trial  or  other  motion,  aud  one  of  the  parties  dies  before 
such  motion  is  determined,  the  court  will  order  judgment  to  be  entered  nunc 
pro  tunc  as  of  some  time  when  the  party  was  alive:  Freeman  on  Judgments, 
sec.  58;  Evans  v.  Rees,  12  Ad.  &  E.  167;  Moor  v.  Roberts,  3  Com.  B.,  N.  S., 
844;  Brydges  v.  Smyth,  8  Bing.  29;  Miles  v.  Williams,  9  Q.  B.  47;  Seymour 
V.  Greenwood,  30  L.  J.  Ex.  189;  Jennings  v.  Ashley,  5  Ark.  128;  Broicn  v, 
Wheeler,  18  Conn.  199;  Currier  v.  Lowell,  16  Pick.  170;  Tapley  v.  Martirt, 
116  Mass.  275;  Den  v.  Tomline,  17  N.  J.  L.  14;  35  Am.  Dec.  525;  Blaisdellv. 
HarrL%  52  N.  H.  191;  Rygldmyre  v.  Durham,  12  Wend.  245;  Spalding  v. 
Congdou,  18  Id.  543;  Griffith  v.  Ogle,  1  Binn.  172;  Trvin  v.  Hazkton,  37  Pa. 
St.  4G5;  McLean  v.  State,  8  Heisk.  22. 

To  entitle  a  party  to  have  his  judgment  entered  nunc  pro  tunc  on  account 
of  the  death  of  a  i)arty,  it  must  appear  that  the  action  was,  at  tlie  time  oi 
such  death,  in  a  condition  for  the  rendition  of  final  judgment:  O'Riordiiit  \ 
Walsh,  8  I.  R.  C.  L.  158;  Perkins  v.  Dunlavy,  61  Tex.  241;  Freeman  on  Judg- 
ments, sec.  59.     If  a  defendant  dies  before  a  verdict  is  actual'y  rendcrvvi 
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agaiuat  hiu^,  judgment  nunc  pro  tunc  caunob  be  reuJcrctl  agaiujb  lilm:  Jcnningg 
V.  Ashley,  5  Ark.  128.  Nor  i3  it  sufficient  to  authorize  such  judgment  that  a 
judgment  had  been  given  against  the  defendant,  on  demurrer,  with  leave  to 
amend:  North  v.  Pepper,  20  Wend.  677;  Kissam  v.  Hamilton,  20  How.  Pr. 
875.  And  if  the  delay  in  entering  judgment  is  not  caused  by  the  act  of  th© 
court,  but  by  the  act  of  the  party  entitled  to  judgment,  and  during  such  de- 
lay a  i)arty  dies,  judgment  nunc  pro  tunc  will  not  ba  rdlowed:  Harrison  v. 
Heathorn,  1  Dowl.  &  L.  529;  6  Scott  N.  R.  797;  Fishmongers'  Co.  v.  Robertson, 
3  Com.  B.  970;  Wilkes  v.  Perks,  5  Man.  &  G.  376.  In  the  last-named  case  the 
plaintiff  applied  to  sign  judgment  on  the  3d  of  January,  the  day  on  which 
the  time  for  pleading  expired,  but  upon  the  officer  suggesting  that  there  was 
a  duubt  whether  those  three  days  were  to  be  reckoned  i.i  the  time  for  plead- 
ing, he  forebore  to  sign  the  judgment,  and  on  the  same  day  the  defendant 
died.  The  court  refused  to  permit  the  plaintiff  to  sign  judgment  nunc  pro 
tunc,  Tindal,  C.  J.,  saying:  "The  plaintiff  might  have  had  ground  for  the 
present  application  if  the  officer  had  refused  to  sign  judgment.  But  he 
merely  suggested  a  doubt,  which  it  was  in  the  option  of  the  attorney  to  as- 
sent to  or  not." 

The  casej  in  which  judgment  nunc  pro  tunc  is  ordered  without  any  judg- 
ment having  been  actually  rendered  by  the  court  nearly  always  arise  from 
tlie  death  of  one  of  the  parties,  but  they  are  not  always  restricted  to  that 
cau^e.  Thus  in  the  case  of  Sprinrjfield  v.  Worcester,  2  Cush.  52,  while  judg- 
ment vras  suspended  to  permit  a  hearing  of  reserved  questions  of  law,  the 
statute  upon  which  the  action  was  brought  was  repealed  withoiit  a  saving 
clause.  Any  judgment,  therefore,  rendered  subsequent  to  the  repeal  would 
have  been  subject  to  reversal.  Under  these  circumstances  the  court  ordered 
a  judgment  to  be  entered  as  of  a  da}''  prior  to  the  date  of  the  repeal  of  the 
statute. 

The  second  class  of  cases  in  which  judgments  may  be  entered  mine  pro 
tunc  is,  where  a  formal  judgment  has  been  pronounced  by  the  court,  but  uoc 
entered  in  the  record,  by  reason  of  some  accident  or  mistake,  or  through  the 
neglect,  omission,  or  misprision  of  the  clerk.  A  court  which  has  ordered  a 
jtidgmcnt  which  the  cljrk  has  failed  or  neglected  to  enter  in  the  record  has 
power,  even  after  the  term  at  v/hicli  it  was  rendered  has  passed,  to  order  the 
judgment  so  rendered  to  be  entered  nunc  pj-o  tunc,  provided  there  be  satis- 
factory evidence  that  tlie  judgment  was  rendered  as  alleged,  and  of  the 
nature  and  extent  of  the  relief  granted  by  it:  Freeman  on  Judgments,  sec. 
01;  Wilkcrson  v.  CoMthcrifc,  1  Stew.  &  P.  159;  Whorh'u  v.  Memphis  etc.  li.  7?.' 
Co.,  72  Ala.  20;  Memphi-i  etc.  R.  R.  Co.  v.  Whorky,  74  Id.  264;  Sioain  v. 
Narjlcc,  19  C'al.  127;  Drey/'uss  v.  To/upkins,  67  Id.  339;  Hnglcr  v.  ]\[ercer,  6 
Fla.  721;  Hnvell  v.  Morlan,  78  111.  162;  Ives  v.  Hulce,  17  111.  App.  SO;  Shq^ 
hard  v.  Breitton,  20  iowa,  41;  Colicn  v.  McGchce,  54  Miss.  621;  Forbes  v. 
Narrn,  63  Id.  1;  Gibson  v.  Chouteau,  45  Mo.  171;  100  Am.  Dec.  860;  Groncr 
v.  Smith,  49  Mo.  318;  Turner  v.  Benoist,  50  Id.  145;  Priest  v.  McMaster,  52 
M.  00;  JUlrtt  V.  Union  National  B'ml;  56  Id.  304;  Fletcher  x.  Coombs,  58  Id. 
4IJ0;  Mtail  v.  Brou-n,  65  Id.  552;  Beltin  v.  Rliodes,  76  Id.  64;J;  Emins  v.  Fisher, 
26  Mo.  App.  541;  Chichester  v.  Cande,  3  Cow.  39;  15  A:u.  Dec.  238;  State  v. 
McAlpiu,  4  Iicd.  140;  Hammer  v.  McConnell,  2  Ohio,  31.  And  tlie  trial 
c>)urt  may  enter  jud^'ment  nunc  pro  tunc  even  after  an  appeal  is  taken:  Rou.^- 
H<-t  v.  Bi,yh\  4.")  Cal.  64;  Dreyfuss  v.  Tompkins,  67  I<1.  3.*>9.  An  appeal  de- 
prives it  of  jurisdiction  of  tlio  case,  but  not  of  its  rccf)rds:  Exchange  Na- 
ti/iual  Bank  v.  Allen,  63  Mo.  474;  Gamble  v.  Daughrrly,  71  Id.  599.  And 
where  pirtie.s  toucciit  that  a  judgment  may  bo  rendered  in  vacation,  and 
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the  judge  who  renders  it  goes  out  cf  office,  his  successor  may  at  a  subsequent 
term  order  judgment  to  be  entered  nunc  pro  tunc:  MrDoioell  v.  McDowell,  92 
:N.  C.  227. 

When  Nl-nc  pro  Ttjno  E>fTRY  not  Proper. — Tlie  object  of  entering 
jiiilgaients  aud  decrees  as  of  some  previous  date  is  to  supply  matters  of  evi- 
dence, not  to  enable  a  court  to  correct  judicial  errors.  If  the  court  has  not 
rendered  a  judgment  that  it  might  or  should  have  rendered,  or  if  it  has  ren- 
dered an  imperfect  or  improper  judgment,  it  has  no  power  to  remedy  these 
errors  or  omissions  by  ordering  the  entry  nunc  pro  tunc  of  a  proper  judgment: 
Freeman  on  Judgments,  sec.  6S;  Gray  v.  Brignardelh,  1  Wall.  C27;  Limer- 
ick Petitioners,  18  Me.  183;  Whitwell  v.  Emory,  3  Mich.  84;  Hyde  v.  Curliwj, 
10  Mo.  359;  Gibson  v.  Chouteau,  45  Id.  171;  100  Am.  Dec.  366;  Saxton  v. 
S.niiJi,  50  Id.  490;  Priest  v.  Mc3Iaster,  52  Id.  60;  Wooldridge  \ .  Quinn,  70  Id. 
S70;  FcUersv.  Baird,  72  Id.  389;  Evans  v.  Fisher,  26  Mo.  App.  541;  Smith  v. 
Hood,  25  Pa.  St.  218;  G4  Am.  Dec.  692;  Perkins  v.  Dunlavy,  61  Tex.  241. 

A  judgment  nunc  pro  tunc  cannot  be  entered  where  one  of  the  parties  dies 
Ijctwcen  interlocutory  aud  final  judgment,  if  a  writ  of  inquiry  is  necessarj': 
Jenniufjs  v.  Ashley,  5  Ark.  128.  In  California,  if  the  court  render.3  judgment 
from  the  bench  during  the  lifetime  of  the  plaintiff,  the  clerk  may  perform  the 
ciiuisterial  act  of  entering  and  recording  it  after  bis  death.  And  it  is  erro- 
neous for  the  court,  in  such  a  case,  after  the  judgment  has  been  recorded,  to 
order  it  amended  so  as  to  make  it  appear  to  have  boeu  entered  nujic  pro  tunc 
ai  of  the  day  it  was  rendered  by  the  court:  Franklin  v.  Merida,  50  Cal.  289. 
A  judgment  entered  by  the  clerk  in  vacation  ought  not  to  be  amended  7tunc 
pro  tunc,  when  it  appears  from  the  record  that  no  judgment  ought  to  have 
been  entered:  Higgins  v.  Driggs,  21  Fla.  103.  One  who  has  succeeded  in  ob- 
taining letters  testamentary  upon  a  will  before  procuring  a  decree  admitting 
the  will  to  probate  is  not  entitled  to  have  such  a  decree  entered  nunc  pro 
tunc:  Stapler  v.  Hoffman,  1  Demarcst,  63.  An  order  of  court  authorizing  an 
executor  to  sell  a  decedent's  lauds,  made  when  the  power  of  the  court  in  the 
ijiatter  had  ceased,  cannot  be  made  valid  by  entering  it  nunc  pro  tunc  as  of  a 
precediug  ttirm:  Ludlow  v.  Johnson,  3  Ohio,  553;  17  Am.  Dec.  609. 

A  judgment  against  a  corporation  cannot  bo  corrected  nunc  pro  tunc  by 
etrlking  out  the  name  under  which  the  defendant  was  sued  and  served  with 
process,  and  substituting  another  name:  Brown  v.  Terre  Haute  «&  /.  R.  E.  Co., 
72  Mo.  567.  A  trial  court  cannot  by  an  entry  nuiLC  pro  tunc  amend  a  judg- 
uicut  entered  by  it  iu  obedience  to  the  mandate  of  an  appellate  court:  Gam- 
III'  V.  Gibson,  10  Mo.  App.  531.  Where  an  order  io  jjassed,  but  not  entered 
on  the  record,  granting  an  appeal  upon  the  appellant's  giving  bond,  and  tho 
appellant  fails  to  give  tho  bond,  the  court  cannot  at  a  subsequent  term,  upou 
entering  such  order  nunc  pro  tunc,  renew  the  right  of  appeal,  or  grant  an  ap- 
peal: Carter  v.  McBroom,  85  Tcnn.  377.  In  Drummond  v.  Anderso)i,  3 
Orant  Ch.  150,  the  entry  in  the  registrar's  book  was,  "Ordered  fore- 
closure." No  time  or  place  for  payment  of  the  mortgage  debt  was  given. 
After  ten  years  a  decree  nunc  pro  tunc  was  refused,  there  beiug  no  evidence) 
that  iho  decree  was  drawn  up,  and  nothing  showing  any  waiver  of  tlio  irregu- 
larity. In  order  to  obtain  leave  to  enter  a  judgment  nunc  pro  tunc  as  of  a 
Jo.  iiier  date,  it  must  bo  shown  that  the  court  at  that  former  date  could  have 
or^lcred  such  a  judgment  to  be  entered:  O'Rlordan  v.  Walsh,  8  I.  11.  C.  L. 
J.">.S. 

On  Wh.at  Evidence  Entry  m.vy  ke  Based. — This  is  a  question  upoa 
wiuch  there  exists  some  difference  of  judicial  opinion.  The  court.s  of  Ala- 
bama aud  of  ilissouri,  who^e  reports  contain  a  large  Ur.unber  of  cases  involv- 
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ing  the  power  of  the  courts  to  enter  judgments  nunc  pro  tunc,  adhere  firmly 
to  the  rule  that  Btich  entry  can  only  be  made  upon  showing  some  entry  or 
memorandum  on  or  among  the  records  or  quasi  records  of  the  court,  and  that 
parol  evidence  of  the  rendition  of  the  judgment  and  of  its  terms  cannot  be 
received:  Dravyhan  v.  Torabeckhce  Bank,  1  Stew.  G6;  18  Am.  Dec.  38;  Met- 
ca'fv.  Mctcalf,  19  Ala.  319;  54  Am.  Dec.  190;  TImhon  v.  Hudson,  20  Ala. 
2G4;  5G  Am.  Dec.  200;  Yomje  v.  Droxson,  23  Ala.  G84;  Dickens  v.  Bmh,  23- 
Id.  849;  Perkins  v.  Perkins,  27  Id.  479;  Sirns  v.  Boijnton,  32  Id.  353;  70  Am. 
Dec.  540;  Summersett  v.  Summersett's  Adm'r,  40  Ala.  596;  91  Am.  Dec.  494;. 
Expirte  Jones,  01  Ala.  399;  Ilerrimj  v.  Cherry,  75  Id.  376;  Hyde  v.  Curliwj,. 
10  Mo.  359;  Gibson  v.  Chouteau,  45  Id.  171;  100  Am.  Dec.  366;  Saxion  v. 
Smitli,  50  Mo.  490;  Fletcher  v.  Coomhs,  58  Id.  430;  State  v.  Primm,  61  Id. 
166;  Gamble  v.  Daugherty,  71  Id.  599;  Belkin  v.  Rhodes,  76  Id.  G43;  Atkinson 
V.  Aicliison  etc.  R.  R.  Co.,  81  Id.  50;  Blize  v.  Castlio,  8  Mo.  App.  290;  Evan» 
V.  Fuilier,  26  Id.  541.  And  this  rule  seems  also  to  bo  adhered  to  in  several 
btiicr  states:  Swain  v.  Karjlee,  19  Cal.  127;  Ilegeler  v.  Henckel,  27  Id.  491  j 
Adams  V.  Re  Qua,  22  Fla.  250;  1  Am.  St.  Rep.  191;  Courjhran  v.  Gutcheus,  18- 
111.  390;  AfcCormickv.  Wheeler,  36  Id.  114;  Cairo  etc.  R.  R.  Co.  v.  Holbrooke 
72  Id.  419;  Raymond  v.  Smith,  1  Met.  (Ky.)  65;  71  Am.  Dec.  458;  Ludlow  v.. 
Johnson,  3  Ohio,  553;  17  Am.  Dec.  609. 

But  a  written  opinion  of  the  judge,  when  such  opinion  is  required  by  law, 
filed  among  the  papers  in  the  case,  is  sufficient  to  authorize  the  entry  of  a^ 
judgment  nunc  pro  tunc:  State  v.  Mayor  of  Mobile,  24  Ala.  701.  The  motion- 
docket  being  a  book  required  by  law  to  be  kept,  the  memoranda  there  mad» 
arc  competent  evidence  to  show  the  rendition  of  a  judgment:  Yonge  v.  Broay 
son,  23  Id.  084.  So  the  memorandum  of  costs,  made  by  the  clerk  whose  duty 
it  is  to  tax  costs,  is  a  quasi  record,  and  is  sufficient  to  authorize  the  entry  of 
a  judgment  nunc  pro  tunc:  Ex  parte  Jones,  61  Id.  399.  A  judgment  may  L» 
amended  nunc  pro  tunc,  by  inserting  therein  the  name  of  one  of  the  parties 
omitted  by  mistake,  when  the  notes  upon  the  docket  of  the  presiding  judgo 
furnish  the  data  by  which  to  make  the  correction:  Whiltaker  v.  Gee,  G3  Tex. 
435.  A  judgment  may  be  amended  nunc  pro  tunc,  where  the  trial  docket  shows- 
an  entry  in  the  handwriting  of  the  presiding  judge,  that  "  plaintiff  takes  a. 
nonsuit,  which  is  set  aside  on  payment  of  costs  ":  Sims  v.  Boynton,  32  Ala. 
353;  70  Am.  Dec.  540.  On  the  other  hand,  a  decree  of  final  settlement  nunc 
pro  tunc  is  not  authorized  by  a  paper  purporting  to  be  a  fizial  decree,  signed 
by  the  probate  judge,  and  found  among  the  papers  in  the  cause,  where  the 
record  does  not  show  that  this  paper  was  ever  made  a  part  of  the  record 
by  the  act  of  the  court:  Hudson  v.  Hudson,  20  Ala.  364;  5G  Am.  Dec.  200. 
A  paper  found  in  the  files,  not  entitled  in  the  cause,  and  not  marked  "  filed," 
purporting  to  be  a  verdict  of  the  jury  "for  the  plaintiflF,"  and  to  be  signed 
by  the  foreman,  is  not  sufficient,  in  the  absence  of  some  memorandum  oo- 
the  judge's  docket,  or  other  record  evidence:  Herring  v.  Cherry,  75  Ala.  376. 
The  entry  by  a  probate  judge  on  his  trial  docket,  "Final  settlement;  set- 
tlement made,"  in  connection  with  memoranda  indorsed  on  an  executor's 
account  by  one  of  the  attorneys,  showing  the  terms  of  the  settlement,  and 
tlie  jiarol  evidence  of  the  judge  that  he  had  pronounced  an  oral  decision  in 
conformity  with  such  memoranda,  were  held  not  to  bo  sufficient  to  autlionza 
ii  final  decree  to  be  entered  nunc  pro  tunc  as  of  a  former  term:  Perkins  v.  Per- 
k'lrw,  11  Ala.  479.  So  the  memorandum  of  a  justice  of  the  peace,  and  certain 
notes  found  among  the  papers,  were  held  to  bo  insufficient:  Dickens  v.  Bush, 
'23  Ala.  849.  A  7iunc  pro  tunc  entry  should  not  be  made  by  a  judge  who  did 
uot  make  the  original  order,  upon  the  mere  statement  of  counsel,  excepted  to 
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by  opposing  counsel,  ttat  such  order  had  been  made:  Cai-ier  v.  McBroom,  85 
Tenn.  377.  In  Graham  v.  Lynn,  4  B.  Mon.  17,  39  Am.  Dec.  493,  it  was  held 
that  the  entry  of  a  judgment  nunc  pro  tunc  is  fully  authorized  where  both  the 
judge's  notes  and  the  indorsement  of  the  clerk  on  the  papers  show  that  the 
judgment  was  rendered.  In  several  of  the  states  it  is  held  that  a  judgment 
may  be  entered  nunc  pro  tunc,  on  any  satisfactory  evidence:  Frink  v.  Frinh, 
43  N.  H.  508;  Sugg  v.  Parker,  7  Gray,  172;  9  Id.  209;  Weed  v.  Weed,  25 
Conn.  337;  AydelotU  v.  Brittain,  29  Kan.  98;  ifiller  v.  Eoyce,  60  Ind.  189; 
Brownlee  v.  Commissioners  of  Grant  County,  101  Id.  401;  Boho  v.  State,  40  Ark. 
224;  Davis  v.  Shaver,  1  Phill.  (N.  C.)  18;  91  Am.  Dec.  92;  Jacobs  v.  Burgwyn, 
63  N.  C.  193;  Freeman  on  Judgments,  sees.  62,  63.  But  parol  evidence 
alone,  when  contradictory,  is  not  suflBcient:  Robertson  v.  Pharr,  56  Ga.  245. 
And  the  supreme  court  will  not  control  the  discretion  of  the  circuit  court  in 
refusing  to  allow  the  nunc  pro  tunc  entry  of  a  judgment  of  nonsuit,  founded 
upon  an  entry  in  the  judge's  docket,  and  parol  proof  of  what  was  ordered  to 
be  done,  ten  years  having  intervened:  Short  v.  Kellogg,  10  Ga.  180. 

Whether  Notice  Necessary.  —  In  Alabama,  the  application  for  the  entry 
of  a  judgment  nunc  pro  tunc  may  be  made  without  notice  to  the  adverse 
party:  Fugua  v.  Caniel,  1  Minor,  170;  12  Am.  Dec.  46;  Allen  v.  Bradford, 
3  Ala.  281;  37  Am.  Dec.  689;  Glass  v.  Glass,  24  Ala.  468;  Nabers  v.  Mere- 
dith, 67  Id.  333.  And  in  Mississippi,  the  entry  may  be  made  without  notice, 
when  the  record  affords  conclusive  data  for  sustaining  the  application,  with- 
out resort  to  extraneous  evidence:  Stokes  v.  Shannon,  55  Miss.  583.  This  is 
proper.  But  when  the  court  has  to  resort  to  evidence  outside  of  its  records, 
notice  ought  to  be  given  to  the  adverse  side:  Weed  v.  Weed,  25  Conn.  337; 
Freeman  on  Judgments,  sec.  64. 

Rights  of  Third  Parties  not  Affected  by  Eni'ry. — The  entry  of  a 
judgment  nunc  pro  tunc  will  not  be  allowed  to  injuriously  affect  the  rights  of 
innocent  third  parties,  who  acquired  rights  without  notice  of  the  rendition  of 
any  judgment.  Such  entry  will  be  allowed  to  subserve  the  interests  of  the 
parties  only  so  far  as  it  will  not  conflict  with  the  rights  of  others:  Freeman 
on  Judgments,  sec.  66;  Acklen  v.  Acklen,  45  Ala.  609;  Jordan  v.  Petty,  5  Fla. 
326;  Shirley  w.  Phillips,  17  111.  471;  McCormick  v.  Wheeler,  36  Id.  114;  Small 
v.  Douthitt,  1  Kan.  335;  Graham  v.  Lynn,  4  B.  Mon.  18;  39  Am.  Dec.  493; 
Koch  V.  Atlantic  etc.  R.  R.  Co.,  77  Mo.  354;  Bank  of  Newburgh  v.  Seymour, 
14  Johns.  219;  Vroom  v.  Ditmas,  5  Paige,  628;  Smith  v.  Hood,  25  Pa.  St. 
218;  64  Am.  Dec.  692;  Galpin  v.  Fishburn,  3  McCord,  22;  15  Am.  Dec.  614; 
Hays  V.  Miller,  1  Wash.  Ter.  163. 

Effect  of  Entry.  —  Except  as  to  the  rights  of  third  parties,  a  judgment 
nunc  pro  tunc  is  retrospective,  and  has  the  same  force  and  effect,  to  all  intents 
and  purposes,  as  if  it  had  been  entered  at  the  time  when  the  judgment  was 
originally  rendered  or  ought  to  have  been  rendered:  Freeman  on  Judgments, 
sec.  67;  Nabers  v.  Meredith,  67  Ala.  333;  Jordan  v.  Petty,  5  Fla.  326;  Graham 
V.  Lynn,  4  B.  Mon.  18;  39  Am.  Dec.  493;  Rugg  v.  Parker,  9  Gray,  209;  Chi- 
chester v.  Cande,  3  Cow.  39;  15  Am.  Dec.  238;  Jones  v.  Lewis,  8  Ired.  70;  47 
Am.  Dec.  338;  Davis  v.  Shaver,  1  Phill.  (N.  C.)  18;  91  Am.  Dec.  92;  Bur- 
nett V.  State,  14  Tex.  455. 

Practice  on  Application  fob  Entry.  —  A  motion  for  an  entry  of  judg- 
ment nunc  pro  tunc  requires  no  pleadings,  nor  can  the  suflBciency  of  the  mo- 
tion be  tested  by  demurrer  or  motion  to  strike  out:  Urbanski  v.  Manns,  87 
Ind.  685.  A  purchaser  at  a  guardian's  sale  of  real  estate  has  the  right  to  ap- 
pear in  court  and  enter  a  motion  for  an  order  of  approval  of  the  sale  nune 
Am.  St.  Kkp.,  Vol.  IV.— 63 
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pro  tunc,  in  accordance  with  the  judge's  minutes,  even  after  the  death  of  the 
guardian,  and  have  such  order  made  to  protect  his  title.  For  such  a  purpose 
he  is  regarded  as  a  qttasi  party  to  the  proceeding:  Held  v.  Morton,  119  111.  118. 
An  amendment  of  a  judgment  nunc  pro  tunc  should  not  be  made  by  simply 
noting  the  order  to  amend,  but  it  ought  to  be  made  by  actually  correcting 
the  minutes  of  the  former  term:  McDowell  v.  McDoioell,  ?2  N.  C.  227.  A 
court  may,  of  its  own  motion,  correct  a  judgment  by  a  nunc  pro  tunc  entry, 
when  the  record  itself  aflfords  the  data  for  such  correction:  Portis  v.  Talbot, 
33  Ark.  218.  But  a  judge  at  chambers  has  no  power  to  make  an  order  direct- 
ing the  clerk  to  enter  in  the  minutes,  nunc  pro  tunc,  an  order  alleged  to  havr 
been  made  in  open  court:  Hegeler  v.  Henckell,  27  Cal.  491.  An  appeal  lies 
from  an  order  amending  a  judgment  7iunc  pro  tunc,  even  by  the  correction  of 
mere  clerical  errors:  Memphis  etc.  R.  R.  Co.  v.  Whorley,  74  Ala.  264.  The 
presumption  is,  that  a  judgment  entered  nunc  pro  tunc  at  a  subsequent  term 
was  based  upon  competent  evidence;  but  if  the  facts  appear,  the  action  of  the 
court  may  be  reviewed  on  appeal:  Belkin  v.  Rhodes,  76  Mo.  643.  A  final 
judgment  cannot  properly  be  entered  nunc  pro  tune  without  a  special  order  of 
the  court:  Burnham.  v.  Dolling,  16  N.  J.  Eq.  310;  Erie  Ky  Co.  v.  Acheraon^ 
33  N.  J.  L.  33. 


Cady  v.  Walker. 

162  Michigan,  157.] 

RePRISENTATIONS    A3    TO    SOUNDNESS  OF  HORSE  DO  NOT  CONSTITUTB   Wa«1- 

RANTT,  where  they  were  made  after  the  sale  was  complete,  and  did  not 
enter  into  the  consideration  of  the  parties  before  the  sale. 

COMMTJNICATIONS    MaDE    TO    ATTORNEY    ARE  NOT  PRIVILEGED    Uulcss    they 

are  made  by  a  client  confidentially  to  obtain  counsel.  Where  two  par- 
ties submit  their  difficulty  to  a  mutual  friend,  who  is  also  an  attorney, 
for  his  opinion,  and  both  parties  hear  the  communications,  they  are  not 
privileged. 
Parol  Submission  to  Arbitration  is  Good  at  common  law,  and  not  for- 
bidden by  any  statute;  and  the  decision  of  the  arbitrator,  made  after 
hearing  the  parties,  and  in  pursuance  of  the  submission,  is  a  valid  award. 
The  testimony  of  the  arbitrator  is  admissible,  whether  operating  aa 
proof  of  admissions,  or,  in  case  of  a  submission,  to  show  the  decision 
under  it. 

Action  for  breach  of  warranty.  The  opinion  states  the 
case. 

Hamilton  Baluss,  for  the  appellant. 

Blodgett  and  Patchin,  for  the  plaintiff. 

Campbell,  C.  J.  Plaintiff  sued  and  obtained  damages  from 
defendant  for  an  alleged  breach  of  warranty  on  the  sale  of  a 
horse.  The  warranty  relied  on  was  that  the  horse  was  sound, 
and  not  breachy.     There  was  some  evidence  that  the  horso 
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■was  breachy,  but  none  as  to  how  far  this  would  damage  him. 
The  only  unsoundness-jshown  was  disease  in  the  feet,  and  upon 
this  the  case  went  to  the  jury. 

It  is  questionable  how  far  this  testimony  was  admissible 
under  the  vague  allegations  of  the  declaration  and  bill  of  par- 
ticulars; but  as  these  might  have  been  amended,  this  point  is 
not  very  material. 

As  the  record  appears,  we  do  not  think  any  warranty  was 
made  out.  When  the  testimony  is  carefully  regarded,  the 
representations  as  to  soundness  seem  to  have  been  made  after 
the  sale  was  complete,  and  not  to  have  entered  into  the  con- 
sideration of  the  parties  before.  There  was  testimony  of  sub- 
sequent dealings  somewhat  inconsistent  with  a  warranty;  but 
these  are  not  for  us  to  pass  on.  But  the  court,  in  charging 
that  the  plaintiff  had  shown  a  warranty,  does  not  appear  to  be 
home  out  by  the  proofs. 

There  is  another  very  serious  question,  which  seems  to  be 
regarded  by  counsel  on  both  sides  as  very  material.  It  ap- 
pears that  the  parties  proposed  to  submit  their  difficulty  to 
Mr.  Stellwagen,  a  mutual  friend,  who  is  also  an  attorney,  and 
that  they  laid  before  him  the  facts,  and  that  he  gave  an  opin- 
ion upon  them.  The  court,  however,  not  only  told  the  jury  to 
disregard  this,  but  refused  to  allow  Mr.  Stellwagen  to  be  ex- 
amined at  all  on  what  took  place.  The  ground  of  the  exclu- 
sion was  that  the  communications  were  privileged. 

We  have  held  on  more  than  one  occasion  that  there  can  be 
110  privilege  where  both  parties  hear  the  communications,  and 
where  they  are  not  made  by  a  client  confidentially  to  obtain 
•counsel:  House  v.  House,  61  Mich.  69,  and  cases  cited.  In  the 
present  case,  neither  party  sought  Stellwagen  separately  or 
■confidentially.  Both  went  together,  and  counsel  cannot  very 
well  represent,  as  such,  two  conflicting  litigants.  The  case 
presents  no  features  having  anything  to  do  with  professional 
confidence.  Neither  made,  or  was  expected  to  make,  any 
communication  which  was  to  be  concealed  from  the  other. 
Stellwagen  should  have  been  allowed  to  testify. 

There  is  a  further  bearing  of  this  testimony  still  more  sig- 
nificant. A  parol  submission  to  arbitration  is  good  at  common 
law,  and  is  not  forbidden  by  any  statute.  The  testimony 
tends  to  show  that  Stellwagen  was  resorted  to  as  a  con)mon 
arbiter,  and  that  he  heard  the  parties  and  made  his  decision. 
If  this  was  done  in  pursuance  of  the  submission,  it  would  l)o 
a  valid  award.      It  should  have  been  received  in  evidence, 
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•whether  operating  as  proof  of  admissions  or  in  case  of  a  sub- 
mission, to  show  the  decision  under  it. 

Some  other  points  might  be  worthy  of  attention,  but  they 
do  not  seem  likely  to  arise  again,  and  we  do  not  discuss  them. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
granted. 

Where  Attornet  Acts  for  Both  Pakttes,  CoMMUiacATioNS  by  either 
party  in  the  presence  of  the  other  are  not  privileged:  Ooodwin  Gas  Com- 
pany's Appeal,  2  Am.  St.  Rep.  696,  and  notes. 

Unless  Submission  to  Arbitration  is  Made  in  accordance  •with  th&- 
Btatutes  the  award  cannot  be  made  a  judgment  of  the  court  except  by  con- 
cent: Long  V.  Fitzgerald,  97  N.  C.  39. 

Parol  Submission  to  Arbitration:  See  Conger  v.  Dean,  66  Am.  Dec.  93. 


Jordan  v.  Westerman. 

[62  Michigan,  170.] 
Contract  by  Wife  to  Pay  her  Solicitors  One  Half  of  Alimony  to' 
be  recovered  by  her  in  a  suit  for  divorce,  as  compensation  for  their  ser- 
vices in  such  suit,  is  void  as  against  public  policy.  And  in  an  action: 
brought  by  her  to  recover  from  them  the  amount  retained  under  eucb. 
contract,  no  previous  demand  is  necessary. 

Assumpsit.     The  opinion  states  the  case. 

Millard  and  Weaver,  and  T.  M.  Cooley,  for  the  appellants. 

Richard  A.  Watts,  for  the  plaintiff. 

Champlin,  J.  Defendants  are  attorneys  at  law  and  solicitors 
in  chancery,  practicing  in  the  city  of  Adrian. 

In  November,  1882,  the  plaintiff  in  this  suit  employed  them 
to  prosecute  a  suit  for  divorce  in  the  Lenawee  circuit  court. 
They  draughted  and  filed  the  bill  on  November  3, 1882,  and  ob- 
tained a  decree  for  divorce  on  December  1,  1882.  There  -was 
no  provision  in  the  decree  relative  to  alimony.  Previous  to 
the  decree  the  defendant  in  the  divorce  suit  paid  to  the  de- 
fendants above  named  four  thousand  five  hundred  dollars,  in 
full  for  alimony,  costs,  and  expenses.  It  is  to  recover  this 
money  that  this  suit  is  brought.  The  defendants  claim  to 
withhold  one  half  of  the  above  amount,  or  $2,250,  under  an 
agreement  which  they  claim  to  have  made  with  plaintiff,  and 
which  she  denies  was  made. 

At  the  time  the  suit  was  instituted  plaintiff  lived  with  her 
husband  upon  a  farm  in  the  vicinity  of  Adrian.     He  had  be- 
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come  an  habitual  drunkard,  and,  as  it  was  alleged  in  the  bill, 
he  had  frequently  been  guilty  of  cruel  and  inhuman  treatment 
towards  her. 

They  had  two  sons.  The  eldest,  whose  name  is  Martin,  was 
then  seventeen;  the  other,  Eddie  Jordan,  was  then  eleven 
years  of  age.  She  sent  by  Martin,  requesting  defendants  to 
come  to  the  farm,  so  she  could  engage  them  to  bring  the  suit 
for  divorce;  and  accordingly,  taking  advantage  of  Mr.  Jor- 
dan's presence  in  the  city,  one  of  the  defendants  went  to  the 
farm,  and  there  saw  Mrs.  Jordan.  She  stated  her  case  to  him, 
and  seemed  greatly  agitated  and  frightened  lest  her  husband 
ghould  return  and  find  the  defendant  there,  and  appears  to 
have  been  in  great  fear  of  bodily  injury  from  her  husband. 
It  was  arranged  that  defendants  should  prepare  a  bill  of  com- 
plaint, and  have  it  in  readiness,  and  the  first  opportunity  she 
found  she  would  go  to  Adrian,  and  sign  and  verify  it. 

The  parties  differ  in  their  narration  of  what  occurred  at 
this  interview.  The  defendant  says  he  asked  her  about  pay, 
and  she  said  she  had  nothing,  and  he  told  her  that  he  some- 
times took  such  suits  upon  shares,  and  she  said  that  would 
be  satisfactory  to  her.  She  says  that  she  asked  him  about 
pay,  and  he  replied  that  he  would  get  his  pay  out  of  Jordan; 
that  he  would  have  to  pay  everything;  and  asked  how  much 
be  was  worth,  and  she  told  him  that  he  was  estimated  to  be 
worth  forty  thousand  dollars. 

On  the  evening  of  November  3,  1882,  Mrs.  Jordan,  with  her 
two  children,  went  to  defendants'  oflBce,  and  there  signed  the 
bill  which  had  been  prepared,  and  she  verified  it  before  an 
officer.  She  says  that  she  intended  to  go  and  remain  among 
friends  in  or  near  Grand  Rapids  and  Manistee,  and  stay  until 
the  decree  was  obtained;  and  defendants  say  that  she  desired 
them  to  take  the  whole  charge  and  management  of  her  case, 
including  alimony;  and  to  enable  them  to  do  so,  and  to  secure 
their  pay,  they  drew  up,  and  she  executed,  the  paper  writing 
of  which  the  following  is  a  copy,  viz.:  — 

*'  Know  all  men  by  these  presents,  that  I,  Sarah  M.  Jordan, 
of  the  county  of  Lenawee  and  state  of  Michigan,  have  made, 
constituted,  and  appointed,  and  by  these  presents  do  make, 
constitute,  and  appoint,  Walter  S.  Westerman  and  Wallace 
Westerman  my  true  and  lawful  attorneys,  for  me,  and  in  my 
name,  place,  and  stead,  to  prosecute  to  completion  certain 
■divorce  proceedings  this  day  commenced  by  me  against  my 
iiusband,  George  W.  Jordan. 
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"  Said  "Westerman  and  "Westerman  are  to  pay  all  costs  inci- 
dent to  the  prosecution  of  said  proceedings  until  they  are  ter- 
minated; said  costs  including  the  officer's  fees  for  serving 
subpoena  in  commencing  said  divorce  proceedings;  also  clerk's 
fees,  commissioner's  fees  for  taking  complainant's  proofs,  and 
reporting  the  same  to  circuit  court;  also  witness  fees,  and 
all  other  costs  or  charges  proper  to  be  paid  in  conducting  said 
divorce  proceedings  to  completion. 

"  Said  Westerman  and  "Westerman  are  to  have,  as  a  reason- 
able compensation  for  their  services  and  costs  aforesaid,  what- 
ever sum  the  said  George  W.  Jordan  can  be  compelled  to  pay 
by  the  court,  or  otherwise,  for  alimony,  either  temporary  or 
permanent,  as  well  as  whatever  may  be  allowed  by  the  court 
for  costs  and  expenses,  should  there  be  anything  allowed  for 
such  purpose,  unless  said  sums  exceed  three  hundred  dollars. 
In  that  case,  the  said  Westerman  and  "Westerman  are  to  have 
one  half  of  the  remainder  or  additional  sum. 

"  Giving  and  granting  unto  the  said  Westerman  and  Wes- 
terman, said  attorneys,  full  power  and  authority  to  do  and 
perform  all  and  every  act  and  thing  whatsoever  requisite  and 
necessary  to  be  done  in  and  about  the  premises  as  fully,  to  all 
intents  and  purposes,  as  I,  Sarah  M.  Jordan,  might  or  could 
do  if  personally  present,  with  full  power  of  substitution  and 
revocation;  hereby  ratifying  and  confirming  all  that  my  said 
attorneys  or  their  substitute  shall  lawfully  do,  or  cause  to  be 
done,  by  virtue  hereof. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
the  third  day  of  November,  1882.  Sarah  M.  Jordan." 

This  paper  defendants  testify  was  partly  drawn  before  she 
came,  but  the  portion  in  reference  to  their  compensation  was 
written  in  after  she  had  signed  and  verified  the  bill.  The 
power  of  attorney  was  acknowledged  before  a  notary  public. 
Wallace  Westerman  testifies  that  he  read  it  all  over  to  her 
carefully  before  she  signed  it,  and  she  said  it  was  satisfactory 
to  her  if  it  was  to  him. 

She  denies  explicitly  that  she  ever  made  such  an  agreement 
respecting  the  pay  for  their  services,  and  testifies  that  the  part 
of  the  paper  relating  thereto  bearing  her  signature  was  not 
read  to  her  by  the  defendants. 

After  the  suit  was  commenced,  Mr.  Jordan  saw  the  defend- 
ants with  a  view  of  effecting  a  settlement  and  reconciliation, 
and  desired  to  know  where  Mrs.  Jordon  was,  but  they  refused, 
in  accordance  with  a  request  made  by  her,  to  disclose  her 
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whereabouts.  Jordan  offered  them  three  thousand  dollars,  as 
alimony  for  Mrs.  Jordan,  which  they  refused.  He  then  offered 
to  convey  to  her,  by  deed,  the  best  eighty  acres  of  land  ho  had, 
Bubject  to  a  life  interest  to  him,  and  to  treat  her  well  if  she 
would  return  to  her  home.  He  employed  one  of  the  defend- 
ants to  carry  this  proposition  to  Mrs.  Jordon.  She  refused, 
and  then  he  retained  counsel  to  defend  the  suit. 

His  counsel  endeavored  to  effect  a  settlement,  and  desired 
and  requested  defendants  to  tell  them  where  Mrs.  Jordan  was, 
BO  they  could  communicate  with  her  with  a  view  to  a  recon- 
ciliation and  renewal  of  the  family  relations,  and  made  an 
offer  of  conveyance  of  land  to  her  worth  about  eight  thousand 
dollars,  under  certain  conditions.  Defendants  refused  to  tell 
where  she  was,  or  to  accept  the  offer,  asking  how  they  could 
be  compensated  in  case  of  such  settlement.  Defendant's  (Jor- 
dan's) counsel  said  they  should  have  a  reasonable  compensa- 
tion for  their  service,  and  that  defendant  (Jordan)  should  pay 
it.  They  inquired  what  counsel  regarded  a  reasonable  com- 
pensation, and  were  told  five  hundred  dollars.  Jordan's 
counsel  then  offered  to  pay  defendants,  for  Mrs.  Jordan,  for 
alimony,  three  thousand  dollars,  and  five  hundred  dollars  for 
their  services;  which  offer  they  raised  later  to  three  thousand 
five  hundred  dollars,  and  five  hundred  dollars  for  defendants' 
jservices, — all  of  which  were  declined. 

They  disclosed  to  counsel  for  Jordan  the  fact  that  they 
held  an  agreement  by  which  they  were  to  receive  one  half  of 
all  money  received  as  compensation,  and  they  admitted  it 
would  be  against  their  interest  to  have  the  parties  settle  and 
live  together  again,  and  that  they  should  not  make  any  effort 
to  have  the  parties  do  so;  and  also  that  they  were  looking  out 
for  their  own  interests  in  getting  as  large  a  sum  as  possible. 
bMnally  Jordan,  by  his  counsel,  offered  four  thousand  five 
hundred  dollars;  and  this  sum  they  accepted,  and  the  follow- 
ing agreement  was  entered  into:  — 

"  It  is  hereby  agreed  by  and  between  the  parties  hereto  aa 
follows:  — 

"  Said  defendant  is  to  pay  the  complainant  the  sum  of 
14,500,  the  same  being  in  full  for  costs,  alimony,  and  expenses 
in  the  above-entitled  cause;  $250  to  be  paid  down  on  the  exe- 
cution of  this  instrument,  and  the  balance  ($4,250)  on  the 
presentation  of  a  certified  copy  of  a  decree  in  the  above-en- 
titled cause  to  the  attorneys  for  the  defendant. 

"  November  20,  1882." 
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This  was  signed  by  the  attorneys,  and  also  a  receipt  for  the 
$250  was  signed  by  the  defendants. 

On  the  27th  of  November,  a  stipulation  to  take  proofs  and 
waiving  notice  was  signed  by  the  solicitors  for  the  respective 
parties.  The  proof  was  taken  on  the  28th  and  29th,  and  was 
reported  to  the  court  December  1st,  and  a  decree  thereon  ob- 
tained the  same  day  dissolving  the  marriage,  and  giving  to 
the  complainant  the  custody  of  the  youngest  child.  On  the 
same  day,  the  balance  of  $4,250  was  paid  over  to  defendants. 

Aside  from  the  ofiFer  Jordan  employed  defendants  to  convey 
to  Mrs.  Jordan,  none  of  the  other  offers  were  communicated  to 
her.  It  does  not  appear  that  any  application  was  ever  made 
to  the  court  for  an  order  allowing  expenses  or  alimony. 
Neither  was  the  court  made  acquainted  with  the  agreement 
between  the  solicitors  of  the  parties  dated  November  20,  1882. 

On  December  1,  1882,  defendants  addressed  a  postal-card 
to  plaintiff's  son,  which  reads  as  follows:  — 

"Mr.  Martin  Jordan, — Dear  Sir:  Decree  for  your  mother 
was  granted  to-day  by  our  circuit  court  in  chancery.  Alimony 
settled  at  four  thousand  five  hundred  dollars.  Inform  us 
where  she  is,  so  that  we  can  send  her  share,  which  will  be 
$2,250.  We  can  go  to  Grand  Rapids  any  day  you  may  fix, 
should  you  think  it  necessary.  Write  as  soon  as  you  get  this. 
In  haste.  Westerman  and  Westerman." 

This  letter  reached  the  plaintiff,  who  sent  a  relative  by  the 
name  of  Aldrich  to  Adrian,  with  authority  to  collect  the  whole 
amount  of  alimony  due  her.  On  reaching  Adrian,  he  thought 
it  expedient  to  take  the  advice  of  counsel,  and  consequently 
called  upon  a  well-known  and  reputable  firm;  and  upon  mak- 
ing known  his  business  to  a  member  of  tbe  firm,  was  told  that 
the  firm  had  already  been  consulted  by  the  defendants,  but 
whether  they  intended  it  as  a  retainer  he  could  not  say,  but 
would  step  into  their  office  and  ascertain.  After  an  absence 
of  a  few  minutes,  he  returned,  and  told  Mr.  Aldrich  that  the 
firm  had  been  retained.  Aldrich  thereupon  employed  another 
attorney,  and  this  suit  was  at  once  commenced.  A  short 
time  after  the  suit  was  con^menced,  the  defendants  paid 
over  to  Mrs.  Jordan  what  they  conceded  to  be  her  due,  being 
the  sum  of  $2,250.  The  balance  they  claim  to  retain  as  their 
own  property  under  the  terms  of  the  written  contract.  The 
jury  returned  a  verdict  in  favor  of  plaintiff  for  $2,121.50. 

The  defendants  contend  that  the  judgment  entered  upon 
this  verdict  is  erroneous,  for  two  reasons:  1.   Because  demand 
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ghoulJ  have  been  made  upon  tbam  for  the  money  before  suit 
brought;  2.  Because  the  contract  entered  into  in  regard  to 
compensation,  included  in  the  power  of  attorney,  was  a  legal 
and  valid  contract,  and  under  it  they  were  entitled  to  retain 
and  keep  back  one  half  of  all  the  money  received  for  alimony. 

The  force  of  the  first  objection  depends  upon  the  validity 
•of  the  second.  If  defendants  were  right  in  the  position  they 
took  with  reference  to  the  legal  validity  of  the  agreement 
which  they  claim  was  made,  by  which  they  were  entitled  to 
one  lialf  of  all  the  moneys  Jordan  could  be  compelled  to  pay 
by  the  court  or  otherwise  for  alimony,  either  temporary  or 
permanent,  and  they  received  the  money  under  this  agreement 
and  expressed  a  willingness  to  pay  over  one  half  thereof,  it  is 
obvious  that  no  action  would  lie  at  the  suit  of  Mrs.  Jordan  to 
recover  the  money  payable  to  her  under  such  agreement  until 
after  a  demand  thereof  and  defendant's  refusal  or  neglect  to 
pay.  We  will  proceed,  therefore,  to  consider  the  validity  of 
the  second  objection. 

This  is  based  upon  section  9004  of  Howell's  Statutes,  which 
reads  as  follows:  "  That  all  existing  laws,  rules,  and  provisions 
of  law  restricting  or  controlling  the  right  of  a  party  to  agrco 
with  an  attorney,  solicitor,  or  counsel  for  his  compensation 
are  repealed,  and  hereafter  the  measure  for  such  compensation 
shall  be  left  to  the  agreement,  express  or  implied,  of  the  par- 
tics." 

Under  this  law  defendants  claim  that  their  contract  signed 
by  plaintifT  is  legal  and  valid,  and  that  they  are  entitled  to  re- 
tain one  half  of  the  money  they  received  from  Mr.  Jordan,  abovo 
stated.  I  shall  pass  by  the  objections  raised  to  the  validity  of 
the  contract  by  counsel  for  plaintiff,  based  upon  the  incapacity 
of  plaintiff  at  that  time  to  contract  on  account  of  her  being  u 
married  woman,  and  proceed  to  discuss  the  other  objection, 
that  the  subject-matter  of  the  contract  was  not  capable  of  be- 
ing assigned,  and  that  it  is  void,  also,  as  against  public  policy. 

There  is  no  question  but  that  Mr.  Jordan  was  possessed  of 
ample  property  within  the  jurisdiction  of  the  court  to  defray 
the  expenses  of  the  suit  for  divorce  against  him.  Section 
C235  of  Howell's  Statutt-s  jirovidcs:  "  In  every  suit  brought, 
<iither  for  a  divorce  or  for  a  separation,  the  court  may,  in  it.s 
iliscretion,  require  the  husband  to  pay  any  sums  necessary  to 
onable  tlie  wife  to  carry  on  or  defend  the  suit  during  its  pen- 
dency." 

So  that  there  was  provision  made  l)y  which  the  solicitord 
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could  be  compensated  for  their  services  in  carrying  on  the 
suit.  All  that  was  necessary  to  be  done  was  to  make  applica- 
tion to  the  court,  and  obtain  its  order. 

Under  this  section,  what  is  known  as  "temporary  alimony"' 
is  usually  allowed  where  the  wife  has  no  means  of  her  own  to 
support  herself,  and  her  husband  has  property.  The  object  of 
this  statute,  aside  from  the  expenses  of  the  suit,  is  to  furnish 
to  the  wife  suitable  sustenance  while  the  suit  is  in  progress. 
It  is  plain  that  an  allowance  for  this  purpose  is  not  assign- 
able, and  that  it  is  against  the  policy  of  the  law  to  permit  the 
wife  to  bargain  it  away  in  advance  of  receiving  it.  The  law 
allows  it  for  a  specified  purpose,  and  a  contract  like  the  one 
under  consideration,  where  one  half  is  stipulated  to  be  paid 
over  or  retained  by  her  solicitor,  is  a  misappropriation  of  the 
fund,  and  opposed  to  the  object  and  purpose  of  the  statute. 

In  Hackley  v.  Muskegon  Circuit  Judge,  58  Mich.  454,  the  pro- 
bate court  had  made  an  allowance  for  the  support  of  the 
widow,  to  be  paid  out  of  the  estate  during  the  pendency  of 
litigation,  and  Chamberlain,  her  attorney,  claimed  to  be  in- 
terested in  the  allowance  under  an  agreement  similar  to  the 
one  under  consideration,  by  which  the  widow  had  assigned  to 
him  all  claims  against  the  estate,  and  he  was  to  have  for  his 
services  all  over  twenty-five  thousand  dollars  which  he  might 
recover;  and  we  held  such  fund,  or  the  money  payable  to  the 
widow  for  support,  was  not  the  subject  of  assignment,  and  did 
not  pass  to  Chamberlain  in  virtue  of  his  contract. 

The  law  has  provided  that  allowance  may  be  made  to  carry 
on  the  suit,  which  includes  whatsoever  reasonable  sums  the 
services  of  the  solicitor  may  be  worth,  and  also  the  other 
expenses,  as  well  as  for  her  support,  so  that  she  shall  stand 
before  the  tribunal,  which  administers  one  law  alike  to  the 
husband  and  wife,  on  an  equal  and  common  ground  with  him. 
It  would  be  a  fraud  upon  the  court  that  makes  these  allowances, 
based  upon  the  facts  before  it  of  the  husband's  ability  and  the 
wife's  necessity,  and  also  upon  the  husband  who  is  called 
upon  to  pay,  if  the  fund  so  decreed  to  the  wife  as  her  tem- 
porary alimony  should  be  bartered  away  to  her  solicitors 
under  the  guise  of  "compensation,"  under  a  private  contract 
with  the  wife.  The  allowance  of  temporary  alimony  is  discre- 
tionary with  the  court,  and  it  cannot  be  for  a  moment  imagined 
that  an  allowance  would  be  made  if  the  court  was  apprised 
that  one  half  the  sum  allowed  for  her  sustenance  had  been 
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argreeJ  to  be  paid  over  to  her  solicitors  under  a  contract  like 
that  set  up  in  this  case. 

Another  section  of  the  statute  (Howell's  Stats.,  see.  6245) 
provides  that  where  divorce  is  decreed  the  court  may,  in  certain 
cases,  further  decree  to  her  such  part  of  the  personal  estate 
of  the  husband,  and  such  alimony  out  of  his  estate,  real  and 
personal,  to  be  paid  to  her  in  gross  or  otherwise,  as  it  shall 
deem  just  and  reasonable,  having  regard  to  the  ability  of  the 
husband,  and  the  character  and  situation  of  the  parties,  and 
all  the  other  circumstances  of  the  case;  while  section  6247 
authorizes  the  court  to  require  suflQcient  security  to  be  given 
by  the  husband  for  the  payment  thereof  according  to  the 
decree,  and  to  issue  execution,  and  to  sequester  his  real  and 
personal  estate,  and  to  review  the  decree,  and  to  alter  or 
amend  the  decree  whenever  such  court  shall  become  satisfied 
of  any  error  in  the  decree,  or  for  any  cause  arising  after  the 
date  of  such  decree. 

Section  6248  allows  the  court,  on  petition  of  either  party, 
to  alter  or  revise  such  decree  for  alimony  as  to  the  amount 
of  such  alimony  or  allowance. 

It  will  be  seen  from  these  enactments,  as  well  as  from  the 
general  nature  and  object  of  permanent  alimony,  that  any 
contract  made  between  the  wife  and  her  solicitor  in  advance 
of  a  decree  for  divorce  and  allowance  of  alimony  must  be  ^^' 
void  upon  the  plainest  reasons  of  public  policy.  It  was  held 
in  Perkins  v.  Perkins,  10  Mich.  425,  that  a  decree  for  alimony 
vests  no  absolute  right  in  the  wife  thereto.  The  power  to 
decree  alimony  is  statutory,  and  incident  to  the  jurisdiction 
in  suits  for  divorce,  and  the  statute  prescribes  the  entire 
powers  and  regulations  on  the  subject. 

In  fixing  the  amount  and  time  of  payment,  the  court  is  en- 
titled to  have  all  the  facts  which  would  influence  its  decision 
laid  before  it.  Can  it  be  supposed  that  the  court  would  make 
an  allowance  to  the  wife  of  a  gross  sum  for  permanent  alimony 
to  be  paid  by  the  husband  out  of  his  estate,  if  it  was  possessed 
of  the  fact  that  the  wife  had  contracted  to  pay  one  half  or 
any  other  portion  of  what  she  should  be  awarded  to  her 
solicitor? 

Such  contracts  are  against  public  policy  for  another  reason. 
Public  policy  is  interested  in  maintaining  the  family  relation. 
The  interests  of  society  require  that  those  relations  shall  not 
be  lightly  severed,  and  that  families  shall  not  be  broken  u\> 
for  inadequate  causes  or  from  unworthy  motives;  and  where 
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-dififerences  have  arisen  which  threaten  disruption,  public  wel- 
fare and  the  good  of  society  demand  a  reconciliation,  if  prac- 
ticable or  possible. 

Contracts  like  the  one  in  question  tend  directly  to  prevent 
such  reconciliation,  and,  if  legal  and  valid,  tend  directly  to 
bring  around  alienation  of  husband  and  wife  by  offering  a 
strong  inducement,  amounting  to  a  premium,  to  induce  and 
advise  the  dissolution  of  the  marriage  ties  as  a  method  of  ob- 
taining relief  from  real  or  fancied  grievances  which  otherwise 
would  pass  unnoticed.  The  evil  pointed  out  is  well  illus- 
trated in  this  case.  Here  every  effort  to  effect  a  reconcilia- 
tion was  opposed  and  thwarted  because  it  was  for  the  interest 
of  the  solicitors  under  their  contract  that  there  should  be  no 
reconciliation. 

We  are  all  of  opinion  that  the  contract  agreeing  to  give 
defendants  one  half  of  the  temporary  and  permanent  alimony 
awarded  by  the  court,  or  otherwise,  is  null  and  void,  and  this 
being  so,  no  demand  previous  to  bringing  suit  was  necessary, 
under  the  circumstances. 

The  defendants,  under  their  plea  of  offset,  offered  evidence 
of  the  value  of  their  services,  and  the  jury,  under  the  evidence, 
have  passed  upon  that  question.  Under  the  view  taken  as  to 
the  invalidity  of  the  contract,  the  errors  alleged  to  the  charge 
of  the  court  did  not  prejudice  the  defendants,  and  the  judg- 
ment is  affirmed.  

Agreement  for  Continoent  Fees,  when  Chajiipertous:  See  Blaisdell, 
Ahern,  59  Am.  Rep.  99. 
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[62  Michigan,  199.] 
•Check  must  be  Pre.sented  for  Payment  the  Same  Dat,  or  at  the  latest 
the  day  after,  it  is  received,  ia  the  absence  of  special  circumstances, 
where  the  person  receiving  it  and  the  banker  on  whom  it  is  drawn  are 
in  the  same  place;  but  if  they  are  in  different  places,  it  must  be  for- 
warded for  presentment  on  the  day  after  it  is  received,  at  the  latest, 
and  the  agent  to  whom  it  is  forwarded  must  present  it,  at  the  latest, 
the  day  after  he  receives  it.  Compliance  with  this  rule  is  only  necessary 
to  charge  the  drawer  when  the  banker  has  become  insolvent  or  failed 
between  the  time  when  the  check  was  received  and  the  time  it  should 
have  been  presented.  The  rule  does  not  require  the  presentment  to  be 
made  at  any  particular  period  within  the  time  limited,  and  the  holder 
does  not  lose  his  right  to  recover  by  the  stoppage  of  the  bank  withia 
such  time,  provided  the  check  is  presented,  though  subsequent  to  the 
43toppage,  within  the  period. 
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Time  for  Presentment  of  Check  mat  be  Extended  by  Assent  of  the- 
drawer,  express  or  implied,  and  evidence  tending  to  Bhotv  snch  assent, 
and  evidence  tending  to  negative  it,  should  be  submitted  to  the  jury 
under  proper  instructions. 

Assumpsit.  Judgment  was  rendered  for  the  defendant, 
and  the  plaintiff  brought  error.  The  other  facts  are  stated  in 
the  opinion. 

Edwin  F.  Conely,  for  the  appellant. 

Henry  M.  Cheever,  for  the  appellee. 

Champlin,  J.  Plaintiff  resided  and  did  business  as  a  gen- 
eral merchant  at  Chelsea,  distant  about  fifty-five  miles  from 
Detroit,  on  the  Michigan  Central  railroad.  He  did  his  busi- 
ness with  the  Chelsea  Savings  Bank. 

On  the  eighth  day  of  August,  1885,  at  the  stock-yards  in 
that  portion  of  the  city  of  Detroit  called  Springwells,  the 
plaintiff  sold  to  defendant  a  number  of  sheep  for  $431.60,  and 
received  in  payment  defendant's  check  on  Vincent  J.  Scott's 
banking  ofiice.  Scott  was  a  private  banker,  doing  business 
in  the  city  of  Detroit.  The  parties  differ  as  to  what  was  said 
at  the  time  the  check  was  given. 

The  plaintiff  testifies:  — 

"  We  stepped  into  the  office  there,  and  Mr.  Roe  made  this 
bill,  and  he  says  to  me,  *  You  want  a  check  for  this? '  And  I 
said,  *  Yes.'  He  said,  '  How  do  you  want  that  check  made 
payable?'  I  said,  '  I  want  it  payable  to  order,  because  I  want 
to  take  it  home.'  He  immediately  says:  *  All  right;  if  you 
think  my  check  is  not  good,  go  down  to  the  bank  and  have  it 
certified.'  *  Of  course,'  I  said,  '  it  is  not  necessary  to  do  that. 
Everybody  here  knows  you,  and  they  all  tell  me  you  are  good.' 
And  so  he  wrote  me  the  check  for  $431.60.  When  I  got  it  I 
inquired  of  several  there,  and  among  the  rest  was  Mr.  Sly,  a 
drover,  if  Mr.  Roe  was  good,  and  they  all  told  me  that  Mr. 
Roe  was  A  No.  1;  so  I  did  n't  think  it  was  necessary  to  have 
the  check  certified,  and  I  put  the  check  in  my  pocket. 

"  Q.  Wait  a  moment.  Let  me  call  your  attention  to  that 
transaction.  Was  anything  said  to  you  about  Mr.  Roe,  or  by 
him  to  you,  with  reference  to  your  being  bothered  by  cur- 
rency ? 

"  A.  I  gave  him  to  understand,  of  course,  that  I  did  n't  want 
to  be  bothered  with  currency. 

**  Q.  State  what  ho  said,  as  near  as  you  can  give  it. 

"A.  I  says  to  liim,  '  How  much  more  convenient  it  is  to  do 
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business  through  the  banks  than  to  be  bothered  with  currency/ 
Of  course,  I  don't  know  whether  he  made  any  reply  to  that  at 
all.     I  made  that  remark  to  him." 

The  defendant  testified  with  regard  to  the  transaction  as 
follows:  — 

"  Q.  I  call  your  attention  to  the  time  you  gave  this  check 
to  Mr.  Holmes.  He  gave  his  testimony  as  to  what  conversa- 
tion you  had  about  the  check  when  he  said  he  wanted  to  take 
it  home,  and  the  question  I  put  to  him  was,  whether  you  did  n't 
say  to  him  if  he  was  going  to  do  that  he  had  better  get  it 
certified,  or  get  New  York  exchange.  What  is  the  fact  as  to 
that? 

"A.  I  spoke  to  Mr.  Holmes,  and  asked  him,  *  How  will  you 
have  this  check  made,' — to  his  order  or  bearer;  and  he  said: 
'  You  can  make*  it  to  my  order.  I  think  I  will  take  it  home, 
if  I  can  strike  this  train  coming  out  here.'  I  said:  '  If  you 
are  going  to  take  this  home,  you  can  either  get  it  certified  or 
get  a  New  York  draft;  that  is  what  you  want  to  do  if  you  are 
going  to  take  it  home.'  And  Mr.  Taylor  heard  the  conversa- 
tion, too." 

After  receiving  the  check,  which  was  given  between  eight 
and  nine  o'clock  in  the  forenoon,  the  plaintifl*  went  to  the  depot 
of  the  Michigan  Central  railroad,  where  he  arrived  at  about 
eleven  o'clock,  where  he  remained  until  about  one  o'clock  in  the 
afternoon  before  taking  the  train  for  home.  He  had  plenty  of 
time,  had  he  been  so  disposed,  to  have  presented  the  check  at 
Scott's  bank  for  payment  or  certification  before  the  departure 
of  the  train. 

He  arrived  home  in  Chelsea  about  four  o'clock,  and  de- 
posited the  check,  with  other  funds  belonging  to  him,  in  the 
Chelsea  Savings  Bank  the  same  evening.  This  was  on  Satur- 
day evening.  The  Chelsea  Savings  Bank  forwarded  the  check 
to  its  correspondent  in  Detroit  by  depositing  it  in  the  post- 
office  at  Chelsea  the  same  evening.  The  next  regular  mail 
from  Chelsea  to  Detroit  would  be  on  Monday  morning. 

The  check  reached  the  correspondent  of  the  savings  bank, 
which  was  the  Mechanics'  Bank,  on  Monday,  the  tenth  day 
of  August,  at  about  1:30  o'clock,  p.m.;  and  on  the  afternoon 
of  the  next  day  the  Mechanics'  Bank  presented  the  check  at 
the  banking  office  of  Vincent  J.  Scott,  and  demanded  pay- 
ment, which  was  refused.  Vincent  J.  Scott  failed  on  the 
afternoon  of  August  10,  and  his  bank  cinsed  it^  doors  at  four 
o'clock,  P.M. 
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The  defendant  had  BuflBcient  funds  in  Scott's  bank  to  pay 
the  check,  and  had  it  been  presented  for  payment  at  any  time 
prior  to  four  o'clock  of  August  10th  it  would  have  been  paid. 
The  check  was  duly  protested,  and  was  taken  up  by  the  plain- 
tiff, and  this  action  brought  upon  the  check  to  recover  the 
amount  thereof. 

The  defense  is,  that  the  check  was  not  presented  tn  a 
reasonable  time,  and,  because  of  plaintiflf's  negligence,  the 
defendant  is  discharged  from  liability. 

The  law  is  well  settled  that  if  the  person  who  receives  the 
check,  and  the  banker  on  whom  it  is  drawn,  are  in  the  same 
place,  the  check  must,  in  the  absence  of  special  circumstances, 
be  presented  the  same  day,  or  at  latest  the  day  after,  it  is  re- 
ceived: Simpson  v.  Pacific  Mut.  Life  Ins.  Co.,  44  Cal.  139; 
Cawein  v.  Browinski,  6  Bush,  457;  99  Am.  Dec.  684;  School' 
field  v.  Moon,  9  Heisk.  171;  Alexander  v.  Burchfield,  7  Man. 
&  G.,  49  Eng.  Com.  L.  1061;  Boddington  v.  Schlencker,  4  Barn. 
&  Adol.  752;  Moule  v.  Brown,  4  Bing.  N.  C.  268. 

If,  however,  the  person  who  receives  the  check,  and  the 
banker  on  whom  it  is  drawn,  are  in  diflferent  places,  in  the 
absence  of  special  circumstances,  the  check  must  be  forwarded 
for  presentment  on  the  day  after  it  is  received,  at  the  latest; 
and  the  agent  to  whom  it  is  forwarded  must,  in  like  manner, 
present  it,  at  the  latest,  on  the  day  after  he  receives  it:  Hare 
v.  Heniy,  30  L.  J.  Com.  P.  302;  Prideaux  v.  Griddle,  L.  R.  4 
Q.  B.  455;  Griffin  v.  Kemp,  46  Ind.  176;  Woodruff  v.  Plant,  41 
Conn.  344;  Burkhalterx.  Second  National  Bank,  42  N.  Y.  538; 
Bond  V.  Warden,  1  Coll.  583;  Firth  v.  Brooks,  4  L.  T.,  N.  S., 
467. 

Presentment  within  the  time  above  stated  is  only  necessary 
to  charge  the  drawer  when  the  banker  has  become  insolvent 
or  failed  between  the  time  when  the  check  was  received  and 
the  time  it  should  have  been  presented. 

The  rule  of  diligence  does  not  require  the  presentment  to  be 
made  at  any  particular  period  within  the  time  limited  by  the 
law  as  a  reasonable  time;  consequently  the  payee  or  holder  of 
the  check  does  not  lose  his  right  to  recover  by  the  stoppage 
of  the  bank  within  the  prescribed  period,  provided  the  check 
is  presented,  though  subsequent  to  the  stoppage,  within  the 
period:  Grant  on  Bankers,  57. 

In  this  case,  the  bank  upon  which  the  check  was  drawn, 
and  the  person  receiving  it,  were  in  the  city  of  Detroit,  and, 
in  the  absence  of  special  circumstances,  it  should  have  been  ' 
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presented  on  Monday,  August  10th,  at  latest.  The  plaintiff 
claims  there  were  special  circumstances  which  excused  pre- 
sentment within  that  time,  and  he  bases  this  assumption 
upon  the  plaintiff's  testimony. 

Nothing  is  plainer  than  that  the  time  may  be  extended  by 
the  assent  of  the  drawer,  express  or  implied.  If  the  plain- 
tiff's version  of  the  affair  is  the  true  one,  there  was  an  implied 
assent  to  an  extension  of  time;  for  if  the  defendant  assented 
to  plaintiff's  taking  the  check  home  with  him  to  Chelsea,  he- 
assented  to  its  being  forwarded  from  that  place  in  the  ordi- 
nary mode,  which  would  bring  it  within  the  second  principle 
above  stated,  and  plaintiff  would  have  had  the  whole  of  Tues- 
day in  which  to  present  the  check. 

On  the  other  hand,  if  the  defendant's  version  is  believed^ 
then  Monday  was  the  latest  day  upon  which  it  could  be  pre- 
sented; for,  according  to  his  statement,  he  consented  to  no 
delay,  but  on  the  contrary,  what  he  said  plainly  implied  that 
he  refused  to  remain  responsible  if  plaintiff  saw  fit  to  take  the 
check  home.  The  evidence  upon  this  point  should  have  be'^n 
submitted  to  the  jury,  under  proper  instructions  applicable  to 
the  testimony  given  by  each  of  the  parties. 

We  agree  with  the  learned  judge  who  presided  at  the  trial 
that  the  clearing-house,  and  the  method  of  conducting  busi- 
ness through  it,  had  no  bearing  upon  the  merits  of  the  case. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new 
trial  granted. 


Bank  Checks,  Rights  of  Holders  of,  Genekallt:  See  First  National 
Bank  v.  Shoemaker,  2  Am.  St.  Rep.  649,  and  note. 

Check  must  be  Presented  for  Payment  Immediately:  See  Catoein  r^ 
Bromnski,  99  Am.  Dec.  684,  and  note. 


McGinn  v.  Tobet. 

[62  Michigan,  252.1 
Deed,  when  a  Forgery.  —  A  deed  signed  by  one  who  believed  it  to  be  the 
duplicate  of  a  lease  of  a  portion  of  the  premises  conveyed,  which  he  had 
signed  after  it  had  been  read  to  and  by  him,  the  lessee  therein  having 
placed  the  two  documents,  which  closely  resembled  each  other,  together 
upon  the  table  to  be  signed,  and  it  having  been  previously  agreed  that 
two  copies  of  the  lease  should  be  signed,  is  a  forgery,  and  not  the  deed 
of  the  signer,  and  being  a  forgery,  the  question  of  his  negligence  in  sign- 
ing a  supposed  copy  of  the  lease  without  reading  it  cannot  be  considered 
in  a  suit  to  set  aside  the  deed.     The  question  of  good  faith  cannot  arise. 
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To  Make  Paktt  Bosa  Fidk  Holdeb  of  I^Iortoage  executed  by  one  whose 
apparent  title  was  founded  upon  a  forged  deed  of  the  premises  mort- 
gaged, a  simple  examination  of  the  abstract  of  title  is  not  sufficient, 
when  an  examination  of  the  deed  itself  would  have  shown  that  its  date 
had  been  altered,  and  where  the  original  and  real  owner  of  the  premises 
was  in  possession  thereof  at  the  time  the  mortgage  was  executed. 

Paktt  is  not  Guilty  of  Gross  Negligence  in  Signing  without  Reading 
an  instrument  placed  before  him  as  a  copy  of  a  lease  which  he  had  read 
and  signed,  where  the  person  who  placed  it  before  him  was  a  man  hon- 
ored and  trusted  by  the  community  where  he  lived,  and  a  professed 
friend. 

Bill  to  Bet  aside  a  deed  and  mortgage.  The  opinion  states 
the  case. 

Millard,  Weaver,  and  Weaver,  for  the  complainant. 

Bean  and  Underwood,  'and  C.  R.  Miller,  for  the  defendants. 

Morse,  J.  The  bill  of  complaint  in  this  cause  was  filed  to 
Bet  aside  a  deed  purporting  to  have  been  executed  by  com- 
plainant to  Thomas  J.  Navin,  of  certain  premises  in  the  county 
of  Lenawee,  being  a  lot  and  store-building  thereon  in  the  city 
of  Adrian,  and  a  farm  in  the  township  of  Hudson;  and  also 
to  release  a  mortgage  upon  the  same  premises,  executed  by 
said  Navin  to  Sylvester  B.  Smith  and  Thomas  J.  Tobey  while 
he  held  the  apparent  record  title  to  said  premises,  and  to  have 
the  same  decreed  and  declared  to  have  no  force  or  validity  as 
a  mortgage  lien  upon  the  lands. 

Sylvester  B.  Smith  and  Thomas  J.  Tobey  were  copartners  in 
the  banking  business  at  the  time  the  mortgage  was  taken,  and 
Smith  was  made  a  defendant  to  the  bill.  During  the  taking 
of  proofs  he  died,  and  the  suit  proceeds  against  Tobey  as 
survivor. 

At  the  time  of  the  execution  of  this  deed  the  defendant 
Navin  was  a  member  of  the  law  firm  of  Merritt  and  Navin, 
in  Adrian,  and  mayor  of  that  city.  He  had  the  confidence 
and  respect  of  all  classes,  and  was  very  popular.  The  com- 
plainant, a  man  about  sixty  years  of  age,  intrusted  some  of 
his  business  to  Navin,  and  had  implicit  faith  in  his  honesty 
and  professed  friendship. 

The  proofs  show  that  in  the  spring  of  1881  Navin  negoti- 
ated with  complainant  for  the  rent  of  his  store,  and  a  bar- 
gain was  entered  into  between  them,  by  which  Navin  was  to 
lease  the  store  for  three  years  at  the  rate  of  $450  per  year, 
payable  in  monthly  installments.  Navin  was  to  draw  the 
lease  in  duplicate,  each  party  to  hold  a  copy. 
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On  the  SOth  of  April,  Navin  informed  complainant  that  hd 
had  the  papers  drawn,  and  McGinn  went  to  his  office  to  exe- 
cute the  lease.  The  copy  which  complainant  took  away  was 
read  to  him  by  Navin,  and  he  also  read  it  himself,  and  after 
the  suggestion  of  some  little  change  in  the  instrument,  which 
was  made,  he  signed  it.  The  apparent  duplicate  lay  upon  the 
table,  but  was  not  read  to  or  by  McGinn.  After  he  signed  his 
copy  he  signed  the  other,  supposing  it  to  be  an  exact  counter- 
part of  his  own,  and  left  it  in  Navin's  possession. 

At  the  time  McGinn  was  in  the  office  to  execute  the  lease, 
Navin  did  not  say  to  him  that  the  other  paper  was  a  copy;  but 
he  laid  the  two  documents  together  upon  the  table  for  McGinn 
to  sign,  and  complainant  supposed  it  be  a  copy,  from  the  pre- 
vious talk  that  two  copies,  one  for  each,  were  to  be  made.  T'.e 
paper  signed  and  left  was  upon  a  blank  of  about  the  same  char- 
acter and  size  of  the  lease,  and  partly  printed  and  written,  as 
was  his  copy.  Navin  paid  the  rent  regularly,  monthly  in  ad- 
vance, up  to  February  1,  1882. 

About  six  months  after  the  execution  of  the  lease  Navin  told 
complainant  that  he  had  lost  his  copy,  and  wanted  his  to  make 
out  another  one  for  himself.  Complainant  let  him  have  it, 
but  he  did  not  return  it,  and  afterwards,  when  rent  was  paid, 
Navin  would  take  the  lease  from  his  safe,  and  McGinn  would 
make  the  indorsement  upon  it,  and  hand  it  back  to  Navin,  who 
would  return  it  to  the  safe. 

Some  time  in  February,  1882,  Navin  became  involved  in 
numerous  forgeries  and  criminal  speculations,  and  fled  the 
country.  It  was  then  soon  discovered  that  he  had  put  upon 
record  a  deed  from  McGinn  to  him  of  the  store,  lot,  and  the 
farm,  dated  June  2,  1881,  the  words  "June  2d"  being  written 
over  an  erasure. 

September  29,  1881,  Navin  executed  to  Smith  and  Tobey  a 
mortgage  upon  the  premises  described  in  the  deed,  which, 
upon  its  face,  purported  to  be  given  as  security  for  the  pay- 
ment of  a  certain  promissory  note  for  six  thousand  dollars, 
payable  one  year  from  date,  with  interest  at  eight  per  cent, 
but  in  reality  executed,  as  the  testimony  shows,  as  collateral 
security  for  advances  made  and  to  be  made  by  the  bunk  of 
Smith  and  Tobey  to  Navin;  they  holding  at  the  same  time 
other  collateral  security  for  the  same  purpose. 

All  the  time  from  the  execution  of  the  lease  to  the  flight  of 
Navin,  McGinn  was  in  possession  of  the  farm  by  a  tenant. 
When  Smith  and  Tobey  took  the  mortgage,  they  knew  of  the 
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previous  ownership  of  the  farm  and  store  hy  complainant. 
They  relied  upon  an  abstract  of  the  title  from  the  records  of 
Lenawee  County,  which  showed  title  in  Navin,  and  had  no 
•converse  with  McGinn  about  it. 

The  day  Navin  left  the  county  he  drew  $750  from  the  bank, 
and  about  that  time  his  mother  deeded  to  Smith  and  Tobey  a 
house  and  lot  in  Adrian,  worth  about  $8,000,  the  title  being  in 
her,  as  further  security  for  Navin's  indebtedness  to  them.  This 
lot  was  purchased  by  Navin,  and  he  had  nearly  completed  the 
house  upon  it,  probably  with  his  own  means,  or  that  of  per- 
sons whom  he  had  swindled.  About  a  month  thereafter, 
Smith  and  Tobey,  for  some  reason,  deeded  these  premises 
back  to  Mrs.  Navin,  the  mother  of  Thomas  J. 

The  counsel  for  defendant  Tobey  contend  that  the  bank 
was  innocent  of  any  complicity  in  the  fraud  of  Navin  upon 
■complainant  by  which  the  deed  was  obtained;  that  it  invested 
its  money  in  good  faith  upon  the  security  of  the  mortgage,  be- 
lieving the  title  to  the  lands  to  be  in  Navin,  as  it  so  appeared 
from  the  records;  and  that,  under  the  equitable  rule  that,  when 
one  of  two  innocent  parties  must  sufifer  loss,  the  one  must  bear 
the  loss  who,  by  his  careless  or  negligent  conduct,  has  mado 
it  possible  that  either  should  suffer,  the  mortgage  must  be 
considered  a  valid  and  subsisting  lien  upon  the  premises,  and 
the  complainant's  bill  dismissed. 

This  was  the  view  of  the  court  below,  from  which  the  com- 
plainant appeals  to  this  court. 

It  is  claimed  by  the  counsel  for  complainant  that  the  deed 
is  a  forgery,  and  can  pass  no  title  to  the  most  innocent  of 
purchasers  or  encumbrancers;  that  if  not  technically  a  false 
instrument  in  such  a  sense  as  to  come  within  the  literal  defini- 
tion of  forgery,  it  is  yet  the  same  as  a  forged  deed  in  its  effect; 
that  it  is  absolutely  void,  and  not  voidable;  that  the  deed  was 
never  delivered  by  McGinn,  and  that  without  delivery,  it  is  void 
from  the  beginning;  that  the  complainant  never  intended  to 
sign  any  such  instrument,  —  his  mind  did  not  go  with  the  act, 
—  and  that,  therefore,  in  contemplation  of  the  law,  he  never 
did  sign  it;  that  it  is  no  more  his  deed  than  if  ho  liad  signed 
it  in  his  sleep. 

It  is  very  evident  that  the  deed  of  these  premises  to  Navin 
was  not  in  fact  the  deed  of  the  complainant.  lie  never  meant 
to  bxecute  a  deed,  and  never  knew  that  he  had  executed  one 
until  confronted  with  his  signature  to  the  same,  after  Navin 
liad  gone  away  to  escape  arrest.     As  was  well  said  by  Chief 
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Justice  Ryan  in  Griffiths  v.  Kellogg,  39  Wis.  294,  20  Am.  Rep. 
48,  the  deed,  ■"  if  not  a  forgery,  was  akin  to  forgery."  That 
was  a  case  where  a  lightning-rod  atgent  induced  a  woman  to 
sign  a  promissory  note  for  a  greater  sum  than  she  owed  by 
reading  the  instrument  to  her  as  of  the  less  and  real  sum  of 
her  agreed  obligation.  The  court  said:  "The  note  in  suit  was 
as  little  hers  as  if  the  transaction  between  her  and  the  lightning- 
rod  man  had  not  taken  place,  and  he  had  forged  the  note." 

The  person  who  relies  upon  the  records  for  the  authenticity 
and  validity  of  a  deed  does  not  stand  in  as  favorable  a  posi- 
tion as  a  good-faith  holder  of  negotiable  paper. 

In  this  case,  if  the  name  of  complainant  had  been  forged 
by  Navin  without  the  presence  or  knowledge  of  McGinn,  and 
placed  upon  the  record,  the  abstract  of  title  upon  which  de- 
fendant Tobey  and  his  copartner  relied  would  not  have  dis- 
closed the  forgery  any  more  than  it  did  the  fraud  of  Navin. 
It  seems  to  us  that  in  order  to  make  them  bona  fide  holders  of 
this  mortgage  as  against  the  lands  of  McGinn,  they  were 
bound  to  go  further  than  the  abstract,  and  to  examine  the 
deed.     This  they  did  not  do. 

But  we  consider  this  deed  clearly  a  forgery  under  the 
best  definitions  of  that  ofiense.  Bishop  defines  "forgery"  to  be 
"  the  false  making  or  materially  altering  with  intent  to  de- 
fraud, of  any  writing,  which,  if  genuine,  might  apparently  be 
of  legal  efficacy,  or  the  foundation  of  a  legal  liability":  2 
Bishop's  Grim.  Law,  7th  ed.,  sec.  523.  It  is  the  "  fraudulent 
making  and  alteration  of  a  writing,  to  the  prejudice  of  another 
man's  rights":  4  Bla.  Com.  247.  The  signature  to  this  in- 
strument is  genuine,  but  the  body  of  the  deed  is  false,  and  the 
signing  of  complainant's  name  without  knowledge  of  such 
falsity  cannot  cure  it,  and  make  it  a  true  and  valid  instru- 
ment in  the  hands  of  any  one.  A  genuine  signature  cannot 
change  the  character  of  an  instrument  of  this  kind  unless  the 
intent  to  do  so  goes  with  the  signature. 

It  does  not  seem  to  me  that  the  question  of  the  complain- 
ant's negligence  in  signing  this  supposed  copy  of  the  lease 
without  reading  it,  if  this  is  a  forgery,  as  I  think  it  is,  can  be 
considered  in  this  case;  for  if  the  deed  is  in  law  a  forgery, 
the  question  of  good  faith  cannot  arise:  Camp  v.  Carpenter,  52 
Mich.  375;  Austin  v.  Dean,  40  Id.  386;  De  Wolf  v.  Haydn,  24 
111.  525;  Griffiths  v.  Kellogg,  39  Wis.  293;  20  Am.  Rep.  48; 
Crawford  v.  Iloeft,  58  Mich.  21. 

I  do  not  think,  either,  that  Smith  and  Tobey  could  be  con- 
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siJered  good-faith  holders  by  a  simple  examination  of  the  ab- 
«!tract  of  title.  The  alteration  in  the  date  of  the  deed  would 
have  appeared  upon  examination  of  the  original  docnraent, 
but  was  not  shown  by  the  registry.  And  the  singular  circum- 
stance of  their  deeding  the  house  and  lot  back  to  Mrs.  Navin, 
and  notifying  the  attorneys  of  complainant  that  they  were 
about  to  do  so,  and  telling  them  that  they  did  this  so  that 
McGinn  might  attach  Navin's  interest  in  the  same,  coupled 
•with  the  fact  that  they  knew  of  McGinn's  occupancy  of  the 
farm,  and  did  not  ask  him  about  the  pretended  transfer  to 
Navin,  and  the  further  fact  that  they  also  knew  that  the 
house  built  upon  the  lot  deeded  by  Mrs.  Navin  to  them  was 
paid  for  in  part  by  funds  of  Navin,  drawn  out  of  their  own 
bank,  leads  me  to  strongly  suspect,  to  say  the  least,  their 
■entire  good  faith  in  the  transaction.  They  arc  not  innocent 
parties  without  such  fault,  in  my  mind,  as  to  take  the  value  of 
this  mortgage  out  of  this  old  man  when  they  could  have  easily 
obtained  its  amount  from  Navin's  property,  which  they  have 
voluntaryily  returned  to  his  mother. 

There  is  no  gross  negligence  shown  upon  the  part  of  com- 
plainant. McGinn  was  not  bound  to  suppose  that  a  man  of 
the  position  and  character  in  the  community  that  Navin  then 
held,  and  who  was  his  professed  friend,  was  likely  to  thus  rob 
him  of  his  hard  earnings.  He  read  the  lease,  and  it  was  read 
to  him.  What  must  have  been  this  deed  was  very  similar  to 
the  lease.  It  was  placed  before  him  as  a  copy;  and  in  sign- 
ing it,  he  only  did  what  the  ordinary  business  man,  having 
any  confidence  in  the  honesty  and  integrity  of  another,  would 
have  done. 

To  require  that  he  should  have  dealt  with  Navin  upon  the 
principle  that  "  every  man  is  a  rascal,"  and  none  honest,  or 
lose  his  property,  would  be  to  encourage  in  law  a  distrust  and 
<loubt  of  human  nature  not  commendable  or  to  be  desired. 

Wo  think,  under  the  circumstances,  he  had  a  right  to  put  a 
little  faith  in  the  integrity  of  one  honored  and  trusted  by  the 
<'ommunity  where  he  lived,  and  was  not  so  negligent,  in  sign- 
ing the  duplicate  without  reading  it,  as  to  lose  liis  rights  in 
the  premises  against  one  holding  on  the  faith  of  the  record 
title,  without  notice  of  the  fraudulent  inception  of  the  deed. 

The  decree  of  the  court  below  is  reversed,  with  costs  of  both 
courts,  and  a  decree  will  be  entered  here  granting  the  relief 
prayed  in  complainant's  bill. 

Bona  Fide  ruucnA.sEus,  Who  ake,  Generally:  See  Knapp  v.  Baiiey,  2 
Am.  St.  Rep.  295,  auJ  uote. 
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People  v.  Gage. 

[62  Michigan,  271.] 

Challenge'  of  Jukor  for  Cause  is  Properly  Overruled,  where,  on  hia 
examination  as  to  competency,  he  testifies  that  he  knew  there  was  such 
a  case,  having  read  an  account  of  it  in  the  newspaper,  and  conversed 
about  it,  but  without  expressing  an  opinion;  that  without  evidence  he 
could  not  render  a  verdict  for  or  against  the  defendant,  but  that  he  had 
no  impression  as  to  his  guilt  or  innocence. 

In  Prosecution  for  Rape,  Complaint  Made  by  Party  Injured  is  Ad- 
missible in  evidence,  as  well  as  the  fact  that  complaint  was  made,  where 
the  person  outraged  is  of  tender  years,  and  her  silence  is  the  direct  con- 
sequence of  fears  of  chastisement  induced  by  threats  of  the  perpetrator 
of  the  wrong.  In  such  a  case  the  mother  may  be  permitted  to  detail  the 
circumstances  constituting  the  alleged  offense,  as  related  to  her  by  the 
outraged  girl.  The  rule  which  admits  evidence  of  the  fact  that  complaint 
was  made,  but  excludes  the  particular  facts  stated,  is  not  an  inflexible 
one,  and  ought  to  yield  where  the  particular  circumstances  of  the  case 
make  it  inapplicable. 

Delay  in  Making  Complaint  in  Case  of  Rape  Calls  for  Explanation 
before  the  court  will  admit  the  complaint  in  evidence.  But  the  fact  that 
the  person  injured  was  a  girl  of  tender  years,  and  appeared  to  be  under 
a  sort  of  duress,  caused  by  fear  of  the  whipping  which  the  perpetrator  of 
the  offense  impressed  upon  her  mind  would  befall  her  if  she  told  her 
parents,  is  a  sufficient  explanation  of  the  delay  to  justify  the  court  in- 
admitting  her  complaint  in  evidence. 

Rape.  The  juror  mentioned  in  the  opinion,  on  his  examina- 
tion as  to  his  competency,  testified  that  he  knew  there  was 
Euch  a  case,  having  read  an  account  of  it  in  a  newspaper,  and 
conversed  about  it,  but  without  expressing  an  opinion;  that 
without  evidence  he  could  not  render  a  verdict  for  or  against 
the  defendant;  but  that  he  had  no  impression  as  to  his  guilt 
or  innocence.     The  other  facts  are  stated  in  the  opinion. 

Thomas  J.  Davis  and  Theo.  flollister^  for  the  defendant. 

Moses  Taggarty  attorney-general,  for  the  people. 

Champlin,  J.  The  respondent  was  convicted  of  an  assault- 
with  intent  to  commit  rape  upon  a  female  of  the  age  of  ten 
years  or  more. 

The  evidence  showed  that  the  little  girl  was  ten  years  and 
four  months  old  at  the  time  the  offense  was  committed. 

There  was  no  error  in  the  ruling  of  the  court  upon  the  quali- 
fication of  the  juror  John  P.  Terry.  His  examination  did  not 
show  him  to  be  disqualified,  within  the  statute  and  previous 
rulings  of  this  court. 

The  crime  is  charged  to  have  been  committed  on  the  twenty- 
first  day  of  May,  1884;  and  upon  the  trial,  the  mother  of  thft 
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girl  was  permitted  to  testify  to  what  her  girl  told  her  relative 
to  the  offense  in  the  month  of  August  following.  This  is  the 
main  error  alleged. 

It  appeared  from  the  testimony  of  the  girl  that  the  respond- 
ent, at  the  time  he  committed  the  alleged  offense,  told  the 
girl  that  she  must  not  tell  her  father  about  it;  that  if  she  did, 
he  would  give  her  an  awful  whipping;  and  that  she  did  not 
tell  her  parents  of  it  for  fear  her  father  would  whip  her.  It 
appears,  also,  that,  a  few  days  after  the  transaction,  slie  told  of 
it  to  a  cousin,  and  that  her  parents  only  found  it  out  in  Au- 
gust, a  short  time  before  respondent  was  arrested,  and  there- 
upon her  mother  questioned  her  in  regard  to  it;  and  this 
conversation  was  received  in  evidence,  against  the  respond- 
ent's objection,  in  which  the  mother  was  permitted  to  detail 
all  the  circumstances  of  the  transaction  constituting  the  al- 
leged offense. 

Professor  Greenleaf  says:  "Though  the  prosecutrix  may  be 
asked  whether  she  made  complaint  of  the  injury,  and  when 
and  to  whom,  and  the  person  to  whom  she  complained  is 
usually  called  to  prove  that  fact,  yet  the  particular  facts 
which  she  stated  are  not  admissible  in  evidence  except  when 
elicited  on  cross-examination,  or  by  way  of  confirming  her  tes- 
timony after  it  has  been  impeached.  On  the  direct  examina- 
tion, the  practice  has  been  merely  to  ask  her  whether  she 
made  complaint  that  such  an  outrage  had  been  perpetrated 
upon  her,  and  to  receive  only  a  simple  'yes'  or  'no.'  Indeed, 
the  complaint  constitutes  no  part  of  the  res  gestx,  —  it  is  only 
a  fact  corroborative  of  the  testimony  of  the  complainant;  and 
where  she  is  not  a  witness  in  the  case,  it  is  wholly  inadmissi- 
ble": SGreenl.  Ev.,  sec.  213. 

The  rule  stated  above  is  supported  by  abundant  authority: 
1  Phillips  on  Evidence,  233;  Bacclo  v.  People,  41  N.  Y.  2G5; 
1  Russell  on  Crimes,  689;  Roscoe's  Grim.  Ev.  26,  note  1 ;  Bex 
v.  Clarke,  2  Stark.  241;  Regina  v.  Walker,  2  Moody  &  R.  212; 
Ilegina  v.  Megson,  9  Car.  &  P.  418;  People  v.  McGee,  1  Denio, 
19;  Phillips  v.  State,  9  Humph.  246;  Pefferling  v.  State,  40  Tex. 
486;  People  v.  Ilulse,  3  Hill,  316. 

But  we  think  the  rule  not  an  inflexible  one,  and  ought  to 
yield  where  the  particular  circumstances  of  the  case  make  it 
inapplicable;  as  where  the  party  outraged  is  of  tender  years, 
and  her  silence  is  the  direct  consequence  of  fears  of  chastise- 
ment induced  by  threats  of  the  perpetrator  of  the  wrong.  Tiio 
reason  of  the  rule   admitting  the   fact   that   complaint    was 
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made,  and  excluding  the  complaint  itself,  is  founded,  aside 
from  its  being  hearsay,  by  those  courts  which  do  not  treat  it 
as  part  of  the  res  gestse,  upon  the  danger  of  allowing  a  design- 
ing female  to  corroborate  her  testimony  by  statements  made 
by  herself  to  third  persons,  and  the  diflBculty  of  disproving 
the  principal  fact  by  the  accused.  But  some  courts  hold  that 
the  evidence  that  complaint  was  made  is  not  received  merely 
as  corroborative  of  the  statement  of  the  prosecutrix,  but  as 
part  of  res  gestae,  where  they  are  made  immediately  after  the 
outrage  complained  of,  and  this  is  the  holding  of  our  own 
court:  Lambert  v.  People,  29  Mich.  71;  People  v.  Brown,  53 
Id.  531. 

If  the  complaint  made  immediately  after  the  occurrence 
constitutes  part  of  the  res  gestse,  it  would  seem  that  not  only 
the  fact  that  complaint  was  made,  but  the  complaint  made 
should  be  admitted.  Besides,  the  reason  upon  which  the  rule 
of  exclusion  is  based,  namely,  the  diflSculty  of  disproving  the 
accusation,  no  longer  exists  in  this  state,  where  the  accused  is 
permitted  to  testify  in  his  own  behalf.  "We  think  in  this  case 
there  was  no  error  in  admitting  the  testimony  of  the  mother 
of  the  child. 

It  is  also  contended  that  the  testimony  ought  not  to  have 
been  received  because  of  the  lapse  of  time  after  the  outrage 
and  before  the  statement  to  the  mother.  The  lapse  of  time 
occurring  after  the  injury,  and  before  complaint  made,  is  not 
the  test  of  admissibility  of  the  evidence,  but  it  may  be  consid- 
ered as  affecting  its  weight;  and  when  complaint  is  not  made 
promptly,  the  delay  calls  for  explanation  before  the  court  will 
admit  it:  State  v.  Niles,  47  Vt.  82;  Higgins  v.  People,  58  N.  Y. 
377;  People  v.  Brown,  53  Mich.  531. 

The  explanation  made  in  this  case  was,  if  believed,  suflScient 
to  permit  the  testimony  to  be  given  in  evidence.  The  female 
outraged  was  a  girl  of  tender  years,  and  had  only  passed  the 
age  when,  by  the  common  law,  she  would  be  deemed  incapable 
of  consent,  and  through  fear  caused  by  threats  made  by  the 
accused  she  refrained  from  telling  her  parents  of  the  outrage 
until  they  had  heard  it  from  others  whom  she  had  told.  She 
appears  to  have  been  under  a  sort  of  duress,  caused  by  fear  of 
the  whipping  which  the  respondent  had  impressed  upon  her 
mind  would  befall  her  if  she  told  her  parents,  and  it  was  with 
great  reluctance  she  finally  disclosed  the  facts  to  her  mother, 
caused  by  the  fear  respondent  had  engendered  in  her  mind. 

We  think  the  age  of  consent  in  this  class  of  cases  fixed  by 
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the  statute  is  too  low,  aud  that  protection  to  helpless  and  un- 
suspecting children  calls  for  an  enactment  which  will  provida 
that  no  female  under  the  age  of  sixteen  years  shall  be  deemed 
capable  of  yielding  consent  to  sexual  intercourse.  The  mis- 
<;reant  who  would  entice  a  female  under  sixteen  years  of  age 
to  submit  to  carnal  connection  should  be  deemed  guilty  of 
rape,  and  punished  accordingly.  By  our  statutes,  females 
under  the  age  of  sixteen  are  incapable  of  legally  consenting  to 
the  marital  relation,  and  it  may  be  worthy  of  the  considera- 
tion of  the  legislature  whether  they  ought  not  to  be  declared 
to  be  incapable  of  consenting  to  carnal  connection  while  under 
that  age. 

The  judgment  is  aflfirmed. 

Opinion,  when  Disqualifie3  Jctbor:  See  People  v.  BarkeTf  1  Am.  St. 
Rep.  501,  and  cases  in  note. 

Rape,  Eitect  of  Delay  in  Making  Complaint:  See  extended  note  to 
Smitli  V.  State,  80  Am.  Dec.  355,  and  Bailey  v.  ComnionweaUli,  3  Am.  St.  Rep. 
87,  and  note. 


People  v.  Chapman, 

[C2  Michigan,  2S0.] 

Husband  is  Guilty  of  Rape  on  nis  Wife,  where,  having,  for  the  purpose 
of  securing  evidence  to  procure  a  divorce,  made  an  agreement  with 
another  that  the  latter  shall  be  caught  in  tho  act  of  sexual  intercourse 
with  her,  he,  in  pursuance  of  that  agreement,  is  present  in  another 
room  with  the  door  partly  open,  witnessing  and  sanctioning  the  act  ol 
rape  when  it  was  committed,  hia  presence  being  known  to  the  perpetra 
tor  of  the  crime. 

Expositions  on  Preliminary  Examination  of  Accused  not  Signed  bj 
tho  witnesses  at  the  time  of  the  examination  are  essentially  defective,  and 
cannot  form  a  basis  for  an  information  against  him.  And  the  defect 
cannot  bo  remedied  by  procuring  the  witnesses  to  sign  the  depositions 
after  the  committing  magistrate  has  made  return  of  the  examination. 

Information  for  rape.     The  opinion  states  the  case. 

Allan  H.  FrazeVj  for  the  defendant. 

Moses  Taggart,  attorney-general,  for  the  people. 

Morse,  J.  Under  our  statutes,  which  render  all  persons 
aiding,  assisting,  or  abetting  in  the  commission  of  a  crime, 
whether  present  or  not  present,  liable  to  indictment,  trial, 
and  punishment  as  principals,  the  respondent  was  proceeded 
against,  tried,  and  convicted  of  rape  upon  tho  person  of  hitt 
wife,  Maggie  Chapman:  Howell's  Stats.,  sec.  9545. 
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At  the  time  of  the  trial  the  alleged  actual  perpetrator  of  the- 
crime,  James  Reagan,  had  been  convicted  of  the  offense,  and 
the  testimony  of  defendant's  guilt  was  mainly  derived  frora 
his  evidence  and  that  of  the  wife. 

The  principal  objection  goes  to  the  merits  of  the  case.  It 
is  claimed  by  defendant's  counsel,  in  an  elaborate  argument^ 
that  the  evidence  does  not  warrant  the  conviction  of  the  de- 
fendant. 

The  theory  of  the  prosecution  was,  that  an  agreement  was 
made  between  the  respondent  and  Reagan,  that  if  the  hus- 
band could  catch  Reagan  in  bed  with  Mrs.  Chapman,  or  in 
the  act  of  sexual  intercourse,  by  which  the  husband  would 
be  furnished  with  evidence  to  obtain  a  divorce  from  his  wife 
on  the  ground  of  adultery,  Reagan  should  be  paid  twenty -five- 
dollars  by  respondent;  that  in  pursuance  of  this  plan  Jere- 
miah Chapman,  and  Oscar  Chapman  a  brother  of  the  accused, 
went  into  a  room  of  the  house  where  respondent  lived,  and 
bored  a  hole  through  the  partition,  where  they  could  see  inta 
the  part  of  the  house  where  the  wife  was,  or  peeped  through  a 
partly  opened  door;  that  Reagan  went  in  and  committed  a 
rape  upon  Mrs.  Chapman,  who  resisted  the  outrage,  but  not 
successfully;  that  the  husband  and  his  brother  heard  her 
screams  and  witnessed  her  struggles  without  offering  to  inter- 
pose in  her  aid;  that  Reagan  knew  they  were  there  watching 
him;  and  that  after  the  crime  was  committed,  or  just  at  its 
completion,  the  respondent  and  Oscar  burst  into  the  room,  the- 
husband  exclaiming,  "  Now  I  have  caught  you." 

The  defendant  and  his  brother  testified  and  maintained 
that  no  such  bargain  was  entered  into  with  Reagan;  but,  on 
the  contrary,  the  husband  being  jealous  and  suspicious  of  his 
wife,  they  hid  in  the  house  for  the  purpose  of  verifying  such 
mistrust;  that  Mrs.  Chapman  was  a  willing  participant  in 
adultery  with  Reagan;  and  that  while  they  were  in  the  act 
they  rushed  into  the  room,  respondent  grabbing  a  chair,  say- 
ing, "  I  have  caught  you  now  right  in  the  act;  I  have  a  notion 
to  paralyze  both  of  you. " 

The  argument  of  the  defendant's  counsel  is,  that  the  crime- 
advised  and  bargained  for  with  Reagan  by  respondent  was  not 
the  crime  committed,  but  adultery,  and  that  the  mere  pres- 
ence of  the  husband  in  the  adjoining  room,  without  any  par- 
ticipation whatever  in  the  offense,  could  not  make  him  guilty 
of  Reagan's  independent  crime;  that  his  mental  approbatior> 
was  not  suflScient,  but  his  assent,  to  come  within  the  statute^ 
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must  have  been  manifest  by  some  act  of  assistance  in  the  per- 
petration of  the  rape. 

We  are  cited  to  a  number  of  authorities  as  sustaining^ 
these  jiropositions.  Not  one  of  them  is  applicable  to  tho 
present  case.  If  they  were,  they  would  not  be  authority  for 
this  court. 

If  the  story  of  Maggie  Chapman  be  true,  —  and  it  appears 
she  has  convinced  twenty-four  men  of  its  truthfulness  beyond 
a  reasonable  doubt, — this  husband  is  guilty  of  sufScient  aid 
in  the  commission  of  the  foulest  of  crimes  to  warrant  his  con- 
viction as  a  principal  under  our  laws. 

She  testifies  that  Reagan  caught  her  by  the  throat,  threw 
her  down,  and  forced  her  to  submit  to  his  lust;  that  she  tried 
her  best  to  push  him  away,  and  prevent  him  from  accomplish- 
ing his  design,  and  hallooed  for  help;  that  when  her  husband 
came  in  she  said  to  him:  "  Oh,  dear,  kill  him! "  but  respon- 
dent pushed  her  away  from  him,  and  soon  thereafter  he,  his 
brother  Oscar,  and  Reagan,  went  away  together,  apparently  on 
friendly  terms. 

It  appears,  also,  that  in  three  days  after  the  commission  of 
the  rape  or  adultery,  as  the  case  may  be,  the  respondent  filed 
his  bill  for  divorce  upon  the  ground  of  the  adultery  of  his  wifa 
with  Reagan.  lie  took  no  steps  to  prosecute  Reagan,  and  a 
brother  of  Mrs.  Chapman  testified  that  soon  after  the  alleged 
rape  he  had  a  conversation  with  the  respondent,  in  which  the 
brother  asked  him:  "  Why  did  n't  you  shoot  him?  "  Chapman 
replied:  "I  didn't  want  to  shoot  him."  The  brother  then 
asked  him  if  he  was  a  friend  to  Reagan,  and  he  said  he  was. 

The  cases  and  text-books  cited  by  defendant's  counsel  lay 
down  the.general  doctrine,  which  is  correct  in  principle,  th:;t 
the  mere  presence  of  a  person  when  a  murder  or  rape  is  being 
committed,  without  any  previous  agreement  or  conspiracy  in 
furtherance  of  the  crime,  and  doing  nothing  by  word  or  act  to 
encourage  or  sanction  the  perpetration  of  the  same,  will  not 
hold  him  in  the  law  in  any  degree  guilty  of  the  particular 
crime  committed,  although  by  his  interference  he  might  have 
prevented  it.  Such  person  may  not  be  entirely  guiltless  in 
the  eyes  of  the  law,  as  the  promptings  of  humanity,  as  well  as 
his  duty  to  society,  demand  that  he  shall  use  such  means  ns 
he  can  to  prevent  injury  and  wrong  to  his  fellows;  and 
under  the  common  law,  if  of  full  age,  such  presenee,  without 
endeavor  to  hinder  the  commission  of  the  fi'lony.  or  to  nppri  - 
bend  the  offender,  was  highly  criminal,  and  punishable  by  fino 
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a;-id  iiupiisonment.  But  it  did  not  make  him  guilty,  either  as 
principal  or  accessary,  of  the  crime  thus  committed  in  his 
.presence:  2  Hawk.  P.  C,  p.  442,  sec.  10;  1  Hale  P.  C.  439; 
-Stephen's  Summary  of  Criminal  Law,  c.  3,  p.  7. 

But  the  case  at  bar  is  one  in  which  aid  and  assistance  were 
rendered.  The  husband  was  not  a  mere  passive  looker-on  in 
the  proceedings.  Reagan  knew  he  was  in  the  next  room,  in 
sight  of  his  work;  and  when  the  wife  screamed,  and  respond- 
ent did  not  interfere,  he  knew  that  the  husband  was  willing 
he  should  succeed  in  the  accomplishment  of  the  intercourse 
by  force,  if  necessary,  —  an  intercourse  which  had  been  bar- 
gained for  by  the  husband.  And  the  presence  of  the  husband 
in  the  next  room,  waiting  to  catch  the  parties  together,  known 
to  Reagan,  both  as  to  the  presence  and  the  purpose  of  such 
presence,  imparted  to  him  a  confidence  in  his  undertaking. 
And  the  husband  intentionally  gave  reason  for  such  confi- 
dence. By  the  lifting  of  his  finger  or  the  opening  of  his  mouth 
he  could  have  prevented  the  injury  to  his  wife;  but  he  did 
not  do  so.  And  he  was  ready  to  pay  for  the  services  of  Rea- 
gan, and  to  profit  by  his  crime. 

Reagan  swears  that  he  told  him  that  evening,  after  the 
transaction,  as  the  three,  respondent,  Oscar,  and  himself,  were 
going  over  to  Miller's:  "You  are  the  boy;  I  will  pay  you  for 
this  ";  and  in  a  very  few  days  respondent  filed  his  complaint 
for  divorce,  alleging  the  adultery  of  his  wife  with  Reagan  for 
his  cause.  This  conduct  is  corroborative  of  the  claim  that  he 
.hired  Reagan  to  commit  the  crime  of  adultery,  and  that  he  was 
well  satisfied  with  the  rape  instead,  if  it  could  be  used  to  accom- 
plish his  main  design,  which  was  the  putting  away  of  his  wife. 

By  his  presence  and  his  silence,  under  the  fact  of  his  pre- 
vious agreement  with  Reagan,  he  must  be  considered  as 
having  countenanced  and  encouraged  the  latter  in  the  com- 
mission of  the  outrage  upon  his  wife.  He  did  this  as  efiectu- 
ally  as  if  he  had  stood  in  the  room  and  said  to  Reagan:  "Go 
ahead ;  you  shall  have  the  money  the  same  whether  it  be  by 
force  or  consent."  If  he  had  done  this,  there  would  have  been 
X10  possible  doubt  of  his  guilt  as  a  principal  of  the  same  crime 
as  Reagan. 

In  this  case,  the  defendant  and  Reagan  conspired  to  do  an 
xmlawful  act;  the  one  to  commit  a  crime,  and  the  other  to  pay 
him  for  it,  to  be  present  where  he  could  witness  its  perpetra- 
tion, and  to  use  the  crime  to  his  advantage  in  getting  rid  of 
an  undesired  wife. 
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If  Chapman  had  conspired  with  Reagan  io  rob  a  person^ 
Keagan  to  commit  the  crime  and  Chapman  to  be  present  and 
share  in  the  plunder,  and  in  the  act  of  robbery  it  became- 
necessary,  or  Reagan  supposed  it  did,  to  murder  the  person 
in  order  to  accomplish  the  robbery,  and  Chapman  had  stood 
by,  perfectly  passive,  but  sharing  in  the  spoils  of  the  transac- 
tion, would  he  not  have  been  guilty  of  the  murder?  Most 
assuredly  he  would.  The  malice  and  the  assistance  would  be 
presumed. 

I  cannot  see  any  distinction  between  such  a  case  and  the 
one  before  us,  except  that  the  moral  guilt  in  the  case  at  bar 
far  exceeds  in  turpitude  that  of  the  supposed  one. 

A  husband  who  could  barter  with  another  for  the  despoil- 
ing of  his  wife's  virtue,  and  stand  by  to  witness  it  with  his 
brother,  and  remain  passive  and  silent  while  such  object  was 
obtained  by  violence,  and  then  use  such  permitted  and  en- 
couraged rape  to  divorce  her  from  him,  and  by  this,  and  per- 
jury added,  publish  her  to  the  world  as  an  adulteress,  is 
morally  guilty  of  as  foul  a  crime  as  can  be  named  in  the 
calendar.  The  oflFense  of  Reagan,  heinous  as  it  is,  sinks  into 
insignificance  beside  it. 

To  hold  the  respondent  guiltless  of  rape  would  deprive  him 
of  the  punishment  he  richly  deserves,  if  the  story  of  his  wife 
can  be  believed.  There  is  no  adequate  punishment  for  such 
a  crime  as  his,  unless  he  can  be  held  as  a  principal  with 
Reagan.  And  the  law  will  support  his  conviction  upon  the 
facts  which  the  jury  must  have  found  to  be  true. 

It  is  said  by  the  supreme  court  of  Iowa  in  one  of  the  cases 
cited  in  the  brief  of  the  counsel  for  respondent,  —  State  v.  Farvy 
33  Iowa,  561,  —  "If  it  had  been  preconcerted  between  A.J. 
Farr  and  the  defendant  to  go  to  the  mill  for  the  purpose  of 
drawing  Graham,  the  deceased,  into  a  quarrel,  with  a  view  of 
inflicting  upon  him  some  bodily  injury,  and  the  killing  had 
resulted  in  pursuance  of  such  a  plan,  then  the  defendant  would 
have  been  alike  guilty  with  A.  J.,  the  perpetrator  of  the  deed." 

On  the  trial  of  Charles,  Lord  Mohun,  before  the  house  of 
ords  in  the  year  1692  (12  How.  St.  Tr.  949,  case  371),  for  the 
murder  of  William  Mountford,  this  question  was  submitted  to 
the  judges:  "Whether  a  person,  knowing  of  the  design  of  an- 
other to  lie  in  wait  to  assault  a  third  man,  who  happened  to 
be  killed  when  the  person  who  knew  of  the  design  is  present, 
be  guilty  in  law  of  the  same  crime  with  the  party  who  had  the 
design  and  killed,  though  he  had  no  actual  hand  in  his  death." 
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Lord  Chief  Justice  Holt  answered  for  the  judges:  "My 
lords,  I  am  of  opinion  this  is  no  murder  or  manslaughter. 
He  that  knew  of  the  design  of  assaulting  only  happened  to  be 
present  when  the  assault  was  made  and  the  party  killed;  but 
if  he  did  not  contribute  to  his  death,  he  is  not  guilty  of  mur- 
der; ....  but  if  the  person  that  knew  of  this  design  did 
advise  it,  or  agree  to  it,  or  lay  in  wait  for  it,  or  resolved  to 
meet  the  third  person  that  was  killed,  it  would  be  murder." 

See  also  1  Bishop's  Crim.  Law,  7th  ed.,  sees.  636,  641;  1 
Russell  on  Crimes,  9th  ed.,  54,  55;  1  Wharton's  Crim.  Law, 
7th  ed.,  sec.  116;  2  Hawk.  P.  C,  p.  443,  sec.  10;  2  Id.  p.  441, 
sec.  7;  United  States  v.  Ross,  1  Gall.  624;  1  East  P.  C.  258;  1 
Hale  P.  C.  441;  Commonwealth  v.  Campbell,  7  Allen,  541-543; 
S3  Am.  Dec.  705;  Thompson  v.  State,  30  Ala.  28;  Brennan  v. 
People,  15  111.  511. 

Bishop  lays  down  the  rule,  in  his  view,  thus:  "Every  man 
is  responsible  criminally  for  what  of  wrong  flows  directly  from 
his  corrupt  intentions;  but  no  man  intending  wrong  is  respon- 
sible for  an  independent  act  of  wrong  committed  by  another. 
If  one  person  sets  in  motion  the  physical  power  of  another 
person,  the  former  is  criminally  guilty  for  its  results.  If  he 
contemplated  the  result,  he  is  answerable,  though  it  is  pro- 
duced in  a  manner  he  did  not  contemplate." 

The  result  aimed  at  by  the  respondent  was  sexual  inter- 
course between  Reagan  and  his  wife,  and  the  evidence  of  it, 
for  his  use  in  a  divorce  suit.  His  bargain  with  Reagan  was 
to  fix  it  so  that  he  could  catch  Reagan  "in  bed  with  or  aboard 
of  her."  He  was  not  particular  in  his  agreement  how  this  was 
to  be  accomplished,  —  whether  by  force  or  his  wife's  full  con- 
sent. He  stood  by  and  saw  the  force  used.  It  is  evident  ho 
sanctioned  it,  and,  under  the  circumstances,  this  sanction  was 
an  encouragement  and  assistance  to  Reagan.  The  result  bar- 
gained for  was  attained  by  his  corrupt  agreement  in  the  first 
instance,  and  by  his  presence  and  sanction  of  the  evil  act.  If 
he  had  not  been  present  at  all,  I  think  he  would  have  been 
guilty,  as  the  result  was  desired  and  profited  by,  though  it 
might  have  been  accomplished  by  force  when  he  intended  it 
should  be  obtained  without  it.  Not  only  was  he  present,  but, 
by  his  silence  and  passiveness  when  his  wife  was  defending  her 
honor,  and  his  conduct  when  he  rushed  into  the  room  and 
afterwards,  the  irresistible  conviction  is  forced  upon  my  mind 
that  the  purpose  of  his  agreement  with  Reagan,  and  the  object 
of  his  presence  in  the  house,  were  to  obtain  evidence  of  tho 
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sexual  intercourse  of  his  wife  with  another  than  himself,  and 
that  he  cared  not  how  such  intercourse  was  obtained.  I  am 
reasoning  now  upon  the  evidence  of  the  wife  and  Reagan;  and 
if  their  testimony  be  true,  of  which  I  am  not  to  judge,  the 
respondent  is  guilty  as  charged,  under  every  principle  of  law 
as  well  as  morals. 

The  court  correctly  charged  the  jury:  "That  if  they  found 
beyond  a  reasonable  doubt  that  there  was  an  agreement  be- 
tween Chapman  and  Reagan  that  Reagan  should  be  caught 
by  Jerry  Chapman  in  bed  with  Mrs.  Chapman,  or  on  board  of 
her,  as  the  witness  Reagan  puts  it,  and  in  pursuance  of  that 
agreement  Reagan  committed  the  crime  of  rape  upon  Mrs. 
Chapman,  and  Jerry  Chapman,  the  defendant,  was  present  in 
an  adjoining  room,  in  pursuance  of  that  agreement,  with  the 
<loor  partly  open,  and  witnessed  and  sanctioned  the  act  of  rape 
when  it  was  committed,  then  the  defendant  was  guilty  of  rape." 

And  the  question  of  the  worth  and  reliability  of  Reagan's 
testimony  was  submitted  to  the  jury  by  the  court  in  as  strong 
language  as  the  defendant  could,  under  the  law,  reasonably 
desire.  The  circuit  judge  said:  "A  man  who  acknowledges 
that  he  is  guilty  of  a  crime  of  this  kind,  and  by  his  testimony 
implicates  others  in  the  crime,  is  not  entitled  to  credit  as  an 
ordinary  witness,  when  placed  upon  the  stand  as  a  witness. 
A  witness  who  admits  that  he  has  been  guilty  of  a  crime  of 
this  kind  for  the  consideration  of  twenty-five  dollars  is  a  bad 
and  dangerous  man,  and  his  testimony  should  be  carefully 
scrutinized.  A  witness  who  states  that  he  has  committed 
perjury  for  the  purpose  of  shielding  himself  is  a  dangerous 
witness.  The  testimony  of  a  witness  who  has  willfully  sworn 
falsely  in  regard  to  a  material  matter  in  the  case  may  be  ut- 
terly disregarded  by  the  jury." 

We  have  carefully  examined  the  record,  and  find  no  injus- 
tice done  the  defendant  upon  the  trial  by  the  rulings  upon 
the  admission  of  evidence  or  the  charge  of  the  court.  If  he 
lias  been  wronged,  it  was  by  the  action  of  the  jury,  who  heard 
not  only  all  the  testimony  we  have  before  us,  but  who  had 
the  opportunity,  denied  to  us,  of  seeing  the  witnesses,  and 
watching  and  weighing  their  conduct  and  appearance  upon 
tlie  stand.  We  cannot  interfere  with  their  judgment,  though 
from  the  record  we  might  have  doubts  of  his  guilt. 

A  serious  difficulty  arises,  however,  when  we  consider  tho 
manner  of  the  preliminary  examination  of  the  accused  upon 
which  he  was  held  to  trial  in  the  circuit. 
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It  appears  without  any  contradiction  that  during  the  ex- 
amination of  the  respondent,  and  at  its  close,  before  Irving 
T,  Wood,  a  justice  of  the  peace,  residing  in  Brownstown,  the- 
depositions  of  the  witnesses  were  not  subscribed  by  them. 
The  depositions  so  taken  by  the  justice  were  returned  by  him 
to  the  circuit  court  without  signing  by  the  witnesses,  or  the 
reading  of  their  testimony  to  them.  The  examination  closed 
January  15,  1884,  and  the  return  was  filed  in  the  county 
clerk's  oJQfice  January  24,  1884.  The  defect  was  discovered  by 
the  prosecuting  attorney  some  time  in  March,  1884,  when  the 
depositions  were  taken  by  the  sherifif  to  the  justice,  and  some 
of  the  witnesses  seen  at  their  homes  and  other  places,  and 
their  signatures  procured  to  their  depositions,  but  without  read- 
ing their  testimony,  or  having  it  read  to  them.  The  justice 
attached  his  jurat,  certifying  that  the  same  was  sworn  to  and 
subscribed  on  the  fifteenth  day  of  January,  1884.  No  oath  was 
administered  to  any  of  them  at  the  time  of  signing.  Among 
those  whose  signatures  were  thus  obtained  was  Maggie  Chap- 
man, defendant's  wife,  without  whose  testimony  the  defendant 
could  not  have  been  held  to  trial,  as  Reagan  upon  the  ex- 
amination testified,  in  harmony  with  the  theory  of  the  defend- 
ant, that  his  wife  was  willing. 

In  the  circuit  court  the  defendant  stood  mute,  and  refused 
to  plead,  and  a  plea  of  not  guilty  was  entered  by  order  of  the 
court. 

During  the  trial,  upon  a  showing  of  the  facts  above  stated^ 
the  defendant's  counsel  moved  to  quash  the  information  u^ 
the  ground  that  there  had  been  no  preliminary  examination 
as  required  by  statute,  and  no  waiver  of  the  same. 

It  was  held  in  People  v.  Smith,  25  Mich.  497,  that,  unless  the 
depositions  were  signed  by  the  witnesses  as  required  by  the 
statute,  they  were  essentially  defective,  and  that  they  stood 
without  authentication,  and,  as  a  basis  for  the  information  and 
other  proceedings,  were  mere  hearsay. 

The  information  was  not  filed  in  this  cause  until  after  the 
depositions  had  been  signed  by  the  witnesses,  and  returned  to 
the  clerk's  office  by  the  justice.  In  this  only  does  it  differ 
from  People  v.  Smith,  supra.  In  that  case  the  depositions  were 
unsigned  when  the  inforrriation  was  filed,  and  at  the  time  of 
trial  and  conviction  of  the  accused. 

The  statute  does  not,  in  express  terms,  require  the  deposi- 
tions taken  down  by  the  magistrate  upon  the  examination  to 
be  read  over  to  the  witnesses  before  signing,  but  such  is  the 


June,  1886.]  People  v.  Chapman.  865 

common  practice,  and  should  be  required:  Howell's  Stats.,  sec. 
9469. 

If  the  language  of  the  witness,  as  taken  by  the  magistrate, 
is  not  read  to  the  witness,  or  by  him,  before  signing,  for  the 
purpose  of  correction,  there  can  be  no  certainty  that  the  depo- 
sition of  the  witness  so  written  and  signed  is  as  it  was  actually 
stated  under  oath. 

The  imperfect  hearing  or  understanding,  which  is  always 
liable  to  exist  when  one  is  transmitting  or  transcribing  the 
language  of  another,  may  change  entirely  the  character  of  the 
evidence;  and  the  general  inclination  to  abbreviate  what  is 
said,  by  the  writer's  undertaking  to  convey  the  same  meaning 
in  less  words,  may  ofttimes  change  the  sense  unintention- 
ally. The  object  to  be  served  by  an  examination  would,  per- 
haps, be  defeated  if  the  witness  is  not  only  permitted,  but 
required,  to  know  before  signing  what  the  magistrate  has 
■written.  Without  it  there  could  scarcely  be  a  conviction  for 
perjury  if  the  witness,  upon  the  trial,  should  see  fit  to  materi- 
ally change  his  testimony,  as  Reagan  did  in  this  case. 

But,  besides  this,  the  defect  is  radical  in  this  case.  The 
defendant  was  held  to  trial  without  any  preliminary  examina- 
tion under  the  statute.  We  do  not  mean  to  hold  that  the 
neglect  to  have  one  or  more  witnesses  sign  their  depositions 
would  void  an  examination,  provided  there  was  sufficient  tes- 
timony to  bind  him  over  from  witnesses  who  had  subscribed 
their  depositions.  But  here  Chapman  could  not  have  been 
held  if  the  testimony  of  his  wife  had  been  expunged  from  the 
record,  as  Reagan  upon  examination  swore  that  his  inter- 
course with  her  was  by  h3r  consent.  Nor  do  we  think,  after 
the  justice  had  made  his  return,  in  January,  to  the  circuit, 
that  he  was  authorized  to  procure  the  signatures  of  the  wit- 
nesses in  March  afterwards. 

His  jurisdiction  over  the  case  was  ended,  and  he  had  no 
more  business  in  amending  the  return  than  a  private  indi- 
vidual: Foster  v.  Alden,  21  Mich.  508;  Hamilton  v.  People,  29 
Id.  176. 

It  follows  that  the  conviction  must  be  set  aside,  and  the  re- 
spondent discharged  from  custody. 

Sherwood,  J.,  delivered  a  dissenting  opinion,  placing  his  dissent  upon  th« 
ground  that  if  the  omission  to  have  the  depositions  signed  was  error  it  was 
barirdcss  and  without  prejudice.  The  learned  justice  fully  concurred  with 
the  majority  of  the  court  as  to  the  heinousness  of  the  offense  of  which  the 
defendant  was  convicted,  and  also  as  to  the  correctness  of  the  rulings  \tui 
Am.  St.  Rep..  Vol.  IV.  — 65 
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charge  of  the  conrt  upon  the  trial.  The  principal  objects  for  making  a  pre- 
liminary examination,  he  said,  are:  I.  To  enable  the  magistrate  to  ascertain 
whether  the  offense  charged  in  the  warrant,  or  any  other  offense,  haa  been 
committed,  and  if  so,  to  determine  whether  there  is  probable  cause  to  believe 
the  person  charged  committed  the  crime;  2.  That  the  prosecuting  attorney 
may  have  something  to  guide  him  in  determining  the  character  of  the  oflfense 
he  will  charge  against  the  prisoner  in  the  information  before  the  traverse 
jury. 

The  first  object,  he  said,  was  fully  accomplished  in  this  case;  for  the  wit- 
nesses were  sworn,  and  their  testimony  was  all  taken  down  in  the  presence 
of  the  accused,  and  heard  by  the  magistrate.  And  if  the  witnesses  had  all 
signed  their  depositions  before  leaving  the  justice's  office,  it  would  not  have 
helped  him  in  the  discharge  of  his  duty. 

As  to  the  second  object,  the  signatures  of  the  witnesses  to  the  depositions 
at  the  time  they  were  examined  could  not  have  aided  the  prosecuting  attor- 
ney in  the  least.  He  was  present  at  the  examination,  and  had  the  signatures 
to  the  depositions  before  the  defendant  was  arraigned.  It  appeared  to  him 
that  both  objects  of  the  statute  requiring  the  signatures  of  the  witnesses  to 
their  depositions  were  fully  accomplished.  The  act  of  signing  he  considered 
to  be  a  mere  clerical  one  at  most,  and  thought  that  any  court  would  allow  it 
to  be  done  any  time  on  motion  made  for  that  purpose.  He  could  not,  ho 
said,  understand  how  such  a  defect  could  be  held  jurisdictional.  It  was 
clear  to  his  mind  that  the  alleged  defect,  if  erroneous,  was  entirely  harmless 
and  without  prejudice  to  the  defendant.  There  was  another  reason  why  he 
thought  they  should  not  open  the  prison  door  to  this  vile  convict.  The  pris- 
oner, on  his  arraignment  in  the  circuit  court,  declined  to  plead,  and  not 
until  the  trial  had  opened,  and  a  witness  was  being  examined,  was  any 
objection  that  no  preliminary  examination  had  been  made  raised.  The 
proper  time  to  make  such  defense  was  when  he  was  arraigned.  The  remedy 
for  any  mistake  or  omission  could  then  have  been  applied  without  releasing 
the  prisoner  from  the  penalties  of  his  terrible  crime.  Under  the  circum- 
stances of  the  case,  he  thought  the  prisoner  ought  to  be  held  to  have  waived 
the  error  now  relied  upon  by  him.  This,  he  said,  was  not  the  case  of  People 
V.  Smith,  25  Mich.  497.  There  the  testimony  was  not  signed  by  the  wit- 
nesses when  the  information  was  filed,  and  the  motion  to  quash  was  made 
when  the  respondent  was  asked  to  plead:  Washburn  v.  People,  10  Id.  372; 
Morrissey  v.  People,  11  Id.  343;  People  v.  Jones,  24  Id.  219;  Hamilton  v.  Peo- 
pfe,  29  Id.  177.       - 

But  he  was,  he  said,  entirely  satisfied  in  placing  his  dissent  in  the  case 
upon  the  ground,  that  if  the  omission  claimed  was  error,  it  was  harmless  and 
without  prejudice. 

Rape  by  Husband  on  his  Wife:  See  note  to  Smith  v.  State,  80  Am.  Dec 
363. 
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Smith  v.  Brennan. 

[62  MiCHlOAM,  S49.] 

Oral  Contract  for  Sale  of  Gtoods  bt  Sabcplk  wtthin  Statute  o» 
Frauds  is  not  taken  out  of  the  statute  by  a  delivery  to  a  carrier  who 
has  no  independent  or  separate  authority  to  act  for  the  buyer  in  accept- 
ing them.  And  where  the  buyer  dies  before  accepting  the  goods,  the 
special  administrator  of  his  estate  has  no  authority  to  accept  them  for 
him,  and  thus  make  an  invalid  contract  binding  upon  the  estate  of  his 
intestate. 

Replevin.     The  opinion  states  the  case. 

Griffin  and  Warner,  for  the  appellant. 

John  C.  Donnelly  and  James  T.  Keena,  for  the  defendant. 

Morse,  J.  This  is  an  action  of  replevin  for  a  case  of  goods 
containing  sixty  dozen  half-hose. 

The  property  was  shipped  by  the  plaintiff  from  his  store  in 
Boston  to  Thomas  Walsh  in  Detroit.  The  goods  were  sold  by 
the  plaintiff  to  said  Walsh  on  the  thirteenth  day  of  September, 
1885,  at  New  York  City.  They  were  delivered  to  the  Mer- 
chants' Despatch,  a  carrier  at  Boston,  Massachusetts,  on  tho 
fourteenth  of  the  same  month,  and  shipped  to  Walsh.  Walsh 
died  on  the  17th  of  September,  1885,  before  the  goods  were 
delivered  to  him  by  the  carrier.  Brennan  was  appointed 
administrator  of  the  estate  of  Walsh,  and  on  the  24th  of 
September  found  this  case  of  hosiery  in  Walsh's  store,  and 
apparently  a  part  of  the  stock  belonging  to  his  estate.  He 
took  possession  of  them  with  the  rest  of  the  stock,  and  pro- 
ceeded to  inventory  and  appraise  them  as  a  part  of  the  assets 
-of  the  estate. 

The  plaintiff  demanded  the  goods  of  Brennan,  who  refused 
to  deliver  them  upon  the  demand. 

The  sale  in  New  York  was  verbal,  and  was  made  by  one 
Fisbill,  in  the  employ  of  plaintiff,  to  one  Ilanley,  the  agent  of 
AValsh,  and  tho  goods  were  sold  on  credit.  These  persons  do 
not  differ  materially  in  their  statements  of  tho  transaction. 

Hanley  went  into  plaintiff's  store  in  New  York,  and  looked 
at  and  selected  a  case  of  hosiery,  and  made  a  note  of  his  pur- 
chase, to  wit,  a  memorandum  in  a  book  of  the  number,  price, 
and  quantity  of  the  goods,  and  the  terms  of  credit,  for  his  own 
convenience. 

There  was  no  memorandum  made  or  signed  by  him  and 
given  to  Fisliill,  nor  was  any  made  by  Fishill  and  handed  to 
him.      Ilanley   ordered    the    goods    shipped    by   the    Mcr- 
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chants'  Despatch,  and  the  next  day  a  case  of  like  number, 
quality,  and  quantity  of  hosiery  was  shipped  from  plaintiff's 
store  in  Boston  to  Thomas  Walsh  at  Detroit. 

The  plaintiff  on  the  trial  introduced  the  statutes  of  New  York 
in  reference  to  verbal  contracts  for  the  sale  of  goods  as  fol- 
lows:— 

"Every  contract  for  the  sale  of  any  goods,  chattels,  or 
things  in  action  for  the  price  of  fifty  dollars  or  more  shall  be 
void,  unless,  —  1.  A  note  or  memorandum  of  such  contract  be 
made  in  writing,  and  be  subscribed  by  the  parties  to  be  charged 
thereby;  or  2.  Unless  the  buyer  shall  accept  and  receive  part 
of  such  goods,  or  the  evidences,  or  some  of  them,  of  such, 
things  in  action;  or  3.  Unless  the  buyer  shall  at  the  time 
pay  some  part  of  the  purchase-money." 

The  value  of  the  goods  was  admitted  to  be  $195. 

The  circuit  judge  ruled  that  the  administrator  had  accepted 
the  goods,  and  had  the  same  right  to  accept  them  that  Walsh 
would  have  had  if  he  had  been  living  when  they  were  deliv- 
ered by  the  carrier,  and  directed  a  verdict  for  the  defendant. 
A  return  being  waived,  the  damages  of  defendant  were  as- 
sessed at  $195,  and  he  had  judgment  for  that  sum. 

At  the  time  of  the  taking  possession  and  acceptance  of  the 
goods  he  was  a  special  administrator,  appointed  under  the  pro- 
visions of  Howell's  Statutes,  section  5851,  and  with  the  powers 
and  duties  prescribed  by  section  5852  of  the  same  statutes. 

The  counsel  for  plaintiff  take  the  ground  that  this  contract 
is  shown  to  be  within  the  statute  of  frauds  of  the  state  of  New 
York,  where  the  contract  was  made,  and  that,  there  having 
been  no  acceptance  of  the  goods  by  Walsh,  the  plaintiff  had 
the  right  to  reclaim  them. 

It  is  admitted  by  defendant's  counsel  that  a  delivery  must 
be  shown  in  order  to  defeat  the  action  of  the  plaintiff.  He 
argues,  —  1.  That  there  was  a  selection  and  setting  out  of  the 
particular  and  identical  goods  at  the  time  of  purchase,  and 
an  order  given  that  they  be  shipped  by  the  Merchants'  De- 
spatch; that  they  were,  after  such  selection,  shipped  as  ordered, 
and  that  this  is  a  sufficient  delivery;  2.  That  if  it  were  not  a 
good  delivery,  the  acceptance  of  Brennan  was  sufficient;  3. 
That  the  plaintiff,  having  voluntarily  parted  with  his  posses- 
sion of  the  goods,  cannot  regain  possession.  Having  per- 
formed the  contract  on  his  part,  he  cannot  recall  the  goods ;„ 
the  option  remained  with  defendant  to  repudiate  them. 

The  first  position  is  not  tenable. 
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There  was  no  selection  or  setting  out  of  the  identical  goods, 
nor  were  the  same  goods  selected  forwarded  to  Walsh  at  De- 
troit, but  a  case  like  the  one  picked  out  at  New  York  was  sent 
from  the  Boston  store.  It  was  nothing  more  or  less  than  a 
•contract  for  sale  by  sample.  Walsh,  if  he  had  lived,  would 
not  have  been  bound  to  accept  the  goods  when  they  arrived 
at  Detroit.  The  oral  order  that  the  goods  bo  shipped  by  the 
Merchants'  Despatch  does  not  help  the  contract  out  of  the 
statute.  The  carrier  could  not  accept  the  goods,  within  the 
statute  of  frauds,  under  the  previous  ruling  of  this  court.  It 
is  not  shown  that  the  Merchants'  Despatch  had  any  inde- 
pendent or  separate  authority  to  act  for  Walsh,  and  accept 
the  goods  when  delivered  to  it  in  his  behalf.  And  if  the  con- 
tract of  sale  was  void,  as  it  unquestionably  was,  it  could  fur- 
nish no  authority  to  a  third  party,  the  carrier,  to  ratify  it: 
Grimes  v.  Van  Vechten,  20  Mich.  410, 

It  is  also  plain  to  us  that  Brennan,  as  special  administrator, 
liad  no  right,  by  any  act  of  his,  to  accept  the  goods,  and  thus 
make  an  invalid  contract  a  binding  one  upon  the  estate  of 
AValsh.  While  an  administrator  or  executor  may  be  author- 
ized, and  under  some  circumstances  compelled,  to  carry  out 
the  terms  and  provisions  of  a  valid  contract  entered  into  by 
the  deceased,  he  cannot  make  any  contracts  for  him,  or  ratify 
his  void  transactions. 

We  do  not  think  that  it  can  be  said,  in  regard  to  the  third 
proposition,  that  the  plaintiff  had  parted  with  the  possession 
of  the  goods.  The  contract  between  the  parties,  before  ac- 
ceptance upon  the  part  of  Walsh,  was  no  more  than  an  offer 
upon  the  part  of  plaintiff  to  sell  and  deliver  the  goods,  which 
might  be  legally  revoked  at  any  time  before  such  acceptance. 
The  delivery  to  the  carrier  was  not  a  delivery  to  Walsh,  and 
consequently  the  goods  remained,  while  in  transit,  the  prop- 
erty of  the  plaintiff.  He  could  have  recalled  them  at  any 
time  before  acceptance.  Walsh  dying  without  accepting  them, 
and  Brennan  having  no  power  to  accept  them  for  him,  the 
goods  at  the  time  of  the  demand  were  the  property  of  the 
plaintiff,  and  he  had  not  consented  to  their  going  out  of  his 
possession. 

Upon  the  facts  as  they  were  stipulated,  and  also  appeared 
in  evidence  upon  the  trial,  the  court  should  have  directed  a 
verdict  for  the  plaintiff. 

The  judgment  is  therefore  reversed,  and  a  new  trial  granted, 
with  costs  to  plaintiff. 
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Delivery  and  Acceptance  to  Take  Verbal  Sale  of  Goods  out  of 
Statute  op  Frauds:  See  note  to  SUndler  v.  Houston,  49  Am.  Dec.  325-340, 
■where  the  subject  is  folly  discussed;  Clienery  v.  Palmer,  65  Id.  493;  and  note 
to  Claflin  v.  Rosenberg,  97  Id.  340-348. 
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Requests  to  Charge  should  be  Given  in  Language  in  Which  Thet 
are  Presented,  -when  they  state  the  law  correctly,  and  in  such  a  clear, 
terse,  and  comprehensive  manner  as  to  be  most  easily  understood  by  the 
jury. 

Fact  that  Party  Signs  his  Name  to  Note  under  That  of  Payor,  in 
the  belief  that  he  is  thereby  assuming  only  the  liability  of  an  indorser, 
is  no  defense  to  an  action  brought  against  him  as  a  joint  maker. 

Pajiol  Evidence  is  Inadmissible  to  Change  or  Modify  Note,  full  and 
complete  on  its  face,  where  no  fraud  or  mistake  is  imputed.  But  if  the 
indorsement  on  a  note  is  in  blank,  or  the  names  of  the  parties  are  so 
placed  upon  it,  or  the  contract  is  so  ambiguous  upon  its  face,  as  to  leave 
it  doubtful  what  the  real  intention  of  the  parties  is,  resort  may  be  had 
to  parol  evidence,  and  to  all  the  circumstances  surrounding  the  transac- 
tions of  the  parties  having  any  bearing  upon  the  subject,  to  establish^, 
the  true  relation  of  the  parties  to  the  note  and  to  each  other. 

Assumpsit.     The  opinion  states  the  case. 
Millard  and  Weaver,  for  the  appellant. 
Bean  and  Lane,  for  the  defendant. 

Sherwood,  J.  The  action  in  this  case  was  assumpsit  upon 
the  common  counts  to  recover  the  amount  due  on  a  promis- 
sory note  given  by  defendant  Comfort,  on  the  first  day  of 
February,  1883,  to  the  defendant  Brown,  made  payable  to 
him  or  bearer,  for  the  sum  of  five  hundred  dollars,  and  inter- 
est at  eight  per  cent,  due  February  1,  1884. 

About  the  26th  of  April,  1883,  Brown  sold  the  note  to  the 
plaintiff  for  its  full  value,  and  when  he  transferred  it,  signed 
the  same,  placing  his  name  thereon,  at  the  request  of  the 
plaintiff,  directly  under  that  of  Comfort.  In  this  form  it  was 
received  by  the  plaintiff,  and  upon  its  face  is  a  joint  and  sev- 
eral note. 

When  the  note  became  due  it  was  not  paid,  and  the  plaintiff 
gave  no  notice  to  defendant  Brown  of  its  non-payment.     Com- 
fort, in  January,  1885,  became  insolvent,  and  unable  to  pay  the 
note,  and  on  the  twenty-fifth  day  of  March  following  plaintifT 
commenced  this  suit  in  the  Lenawee  circuit. 
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The  cause  was  tried  before  Judge  Howell,  by  jury,  and  ver- 
dict given  for  defendant.  Plaintiff  brings  error.  Elias  Brown 
alone  makes  defense. 

The  claim  of  the  defendant  is,  —  1.  That  he  was  an  indorser, 
and  not  a  maker,  of  the  note,  and  that  such  was  in  fact  his 
contract  with  the  plantiff  when  he  let  him  have  the  note;  2. 
That  no  notice  of  protest  was  ever  given  to  him;  3.  That  he 
never  waived  notice  of  protest; — and  he  was  allowed  to  give 
evidence  of  these  facts. 

The  plaintiff  insists  that  the  note  shows  Brown  to  be  a  joint 
maker;  that  no  fraud  or  mistake  is  claimed,  and  parol  evi- 
dence cannot  be  introduced  to  show  that,  by  the  contract  of 
the  parties,  he  is  an  indorser  only;  that  by  the  contract  proved 
he  is  a  maker,  and  not  an  indorser;  that  if  he  was  an  indorser, 
lie  waived  notice  of  protest;  that  unwarranted  statements  made 
by  counsel  closing  the  argument  on  the  part  of  the  defendant, 
greatly  prejudicial  to  the  plaintiff,  were  allowed  to  be  made  to 
the  jury;  and  that  the  circuit  judge  erred  in  his  rulings  upon 
the  trial,  and  in  failing  to  charge  as  requested,  and  in  the 
charge  as  given,  greatly  to  his  injury  in  the  case. 

The  record  furnishes  us  with  nothing  that  was  said  by  de- 
fendant's counsel  to  the  jury  in  his  argument,  and  we  can 
therefore  take  no  further  notice  of  the  complaint  made  upon 
that  subject. 

If  the  theory  of  the  defendant's  counsel  was  correct,  and 
the  court  so  held,  it  was  competent  for  the  plaintiff,  by  any 
legitimate  testimony,  in  offering  his  rebutting  evidence,  to 
show  that  when  the  defendant  Brown  signed  the  note  it  was 
understood  by  the  parties  that  his  liability  upon  the  note  was 
to  be  that  of  maker,  and  not  indorser,  and  to  meet,  so  far  as 
the  plaintiff  could,  the  defendant's  testimony  upon  that  sub- 
ject; and,  further,  it  was  proper  for  the  plaintiff  to  show,  by 
any  competent  testimony,  that  if  the  jury  should  find  the 
fact  to  be  that  the  defendant  Brown  was  indorser,  he  waived 
liis  right  to  notice  of  protest. 

The  court's  rulings  upon  the  rejection  of  the  testimony  for 
the  above-mentioned  purposes,  and  which  constitute  the  plain- 
tiff's assignments  of  error  numbered  from  1  to  9,  inclusive, 
were  not  correct,  and  exceptions  thereto  were  well  taken. 

Counsel  for  plaintiff  presented  ten  requests  for  the  court  to 
charge. 

The  first  request  was  sufliciently  given. 

Under  the  theory  of  defendant,  tlie  plaintiff's  fourth,  liftli, 
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sixth,  and  seventh  requests  should  have  been  given  to  the  .jury 
in  the  language  requested.     They  are  as  follows:  — 

"4.  It  is  no  defense  to  this  note  that  the  defendant,  when 
he  signed  the  same,  did  not  understand  the  legal  eflfect  of  sign- 
ing it  as  he  did,  or  that  he  supposed  his  liability  would  be 
that  of  an  indorser  merely.  His  mistake  of  the  law,  if  there 
was  such  mistake,  would  be  no  defense. 

"  5.  The  note  being  fair  on  its  face  makes  a  prima  facie  case 
in  favor  of  the  plaintiff.  To  overcome  this,  or  to  make  out  a 
defense,  the  burden  of  proof  is  on  the  defendant.  In  any  dis- 
puted question  of  fact  as  to  anything  which  is  necessary  to 
make  out  the  defense,  the  jury  should  not  find  the  defense 
established  unless  they  are  satisfied,  by  a  preponderance  of 
evidence,  that  the  fact  is  as  claimed  by  the  defendant. 

"  6.  Even  if  the  defendant  was  an  indorser  of  the  note,  and 
not  a  maker,  and  if  no  notice  of  the  non-payment  of  the  note 
was  given  him  within  the  time  required  to  make  him  liable, 
if  he  subsequently,  with  knowledge  of  the  fact  that  such  no- 
tice had  not  been  given,  promised  to  pay  or  'fix  it  up,'  or  any 
equivalent  words,  meaning  thereby  to  arrange  for  its  payment, 
this  would  be  a  waiver  of  the  want  of  notice,  and  he  would  be 
liable  as  though  the  notice  had  been  duly  given. 

"7.  The  note  being  by  its  terms  payable  to  Elias  Brown  or 
bearer  would  make  it  payable  to  any  lawful  holder  without 
any  indorsement  by  Brown.  No  such  indorsement  would  be 
necessary  to  enable  such  holder  to  collect  it,  or  maintain  a 
suit  thereon  in  his  own  name.  He  being  named  as  payee  in 
the  note,  therefore,  afibrds  no  presumption  that  his  signature 
at  tbe  bottom  of  the  note  was  made  as  indorser,  and  not  as 
maker." 

These  requests  were  all  based  upon  the  facts  brought  out 
upon  the  trial,  under  the  defendant's  theory  of  the  case.  It 
may  be  said,  with  much  plausibility,  that  very  much  of  the 
substance  of  these  requests  was  given;  but  it  is  not  infre- 
quently the  case  at  the  circuit  that  the  trial  judge,  for  want 
of  time,  is  not  able  to  prepare  and  give  in  his  general  charge 
that  clear  and  succinct  statement  of  the  law  he  would  like  to 
make,  and  which  is  most  desirable  for  the  consideration  of 
the  jury;  and  in  all  such  cases,  where  the  requests  to  charge 
presented  by  counsel  state  the  law  correctly,  and  in  such  clear, 
terse,  comprehensive  manner  as  to  be  most  easily  understood 
by  the  jury,  it  is  not  only  proper,  but  the  duty  of  the  court,  to 
give  the  requests  in  the  language  presented. 
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The  fourth  request  is  sustained  by  Martin  v.  Hamlin,  18 
^lich.  3G4,  100  Am.  Dec.  181,  and  cases  there  cited. 

The  fifth  request  is  supported  by  Good  v.  Martin,  95  U.  S. 
■S7,  and  I}erry  Bank  v.  Baldwin,  41  N.  H.  434. 

The  sixth  and  seventh  requests  are  so  elementary  as  to  need 
no  citation  of  authorities  to  support  them.  The  plaintiff's 
€ighth  request  was  properly  refused.  There  were  disputed  facts 
to  be  passed  upon  before  the  conclusion  asked  could  be  reached. 

The  remaining  requests  of  plaintiff's  counsel  raise  the  prin- 
cipal question  in  the  case.     They  are  as  follows:  — 

*'  2.  What  the  contract  was  between  these  parties  is  to  be 
determined  by  the  writing, — the  note  itself.  This  is  not  to 
be  controlled  or  altered  or  varied  by  proof  of  any  parol  or 
verbal  agreement  or  understanding  between  them  at  or  before 
the  time  of  signing  the  note. 

"  3.  It  is  not  competent  for  the  defendant  to  show,  by  parol 
or  verbal  testimony,  as  against  the  terms  of  the  written  instru- 
ment, that  the  agreement  or  understanding  of  the  parties  was 
that  his  liability  should  be  that  of  an  indorser  only,  nor  that 
he  was  to  be  an  indorser,  or  liable  as  such,  only  until  the  note 
should  become  due,  and  no  longer,  and  all  such  testimony 
must  be  disregarded  by  the  jury." 

"  9.  It  would  make  no  difierence  with  the  liability  of  Brown, 
as  maker  of  the  note,  that  it  was  not  signed  by  him  at  the 
time  it  was  originally  made  by  Comfort.  His  liability  would 
be  the  same  if  he  subsequently  signed  it,  and  sold  and  deliv- 
ered it  to  the  plaintiff  for  a  valuable  consideration,  as  if  he  had 
signed  it  when  first  made, 

"  10.  It  is  claimed  by  the  defense  that  though  the  name  of 
the  defendant  appears  on  the  note  in  the  place  of  a  maker,  it 
was  understood  and  agreed  that  he  was  only  to  stand  as  in- 
clorser,  and  that  only  until  the  note  became  due.  The  burden 
of  proving  such  an  agreement  is  on  the  defendant,  who  sets  it 
up,  and  to  prove  it  by  a  preponderance  of  testimony.  It  is  not 
enough  that  one  party  so  understood  and  intended  it.  It  must 
appear  that  both  concurred  in  it,  and  so  agreed.  To  make  a 
contract  required  the  meeting  of  the  two  minds.  Without  this 
it  was  no  contract." 

The  rights  claimed  by  the  defendant  in  this  case  are  those 
of  indorser  of  the  note. 

Ujx)n  the  face  of  the  note,  as  the  name  appears,  he  is  clearly 
a  maker  of  the  note. 

In  the  one  case,  whether  or  not  his  liability  shall  continue 
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after  the  note  becomes  due  is  contingent.  In  the  other,  hi» 
liability  is  absolute  until  the  note  is  paid. 

The  difference  between  the  two  contracts  is  substantial  and 
important.  When  the  contract  is  full  and  complete  upon  its 
face,  whether  it  shows  one  or  the  other,  and  no  fraud  or  mis- 
take is  imputed,  it  cannot  be  changed  or  modified  by  parol 
evidence. 

When,  however,  the  indorsement  is  in  blank,  or  the  parties' 
names  are  bo  placed  upon  the  instrument,  or  the  contract  is  so 
ambiguous  upon  its  face  as  to  leave  it  doubtful  what  the  real 
intention  of  the  parties  is,  then  resort  may  be  had  to  parol 
evidence,  and  to  all  the  circumstances  surrounding  the  trans- 
actions of  the  parties  having  any  bearing  upon  the  subject,  to 
establish  the  true  relation  of  the  parties  to  the  note,  and  to 
each  other. 

This  we  understand  to  be  the  tenor  of  the  decisions  in  this 
court,  and  of  the  authorities  elsewhere  which  best  commend 
themselves  to  our  judgment:  Adair  v.  Adair,  5  Mich.  210;  71 
Am.  Dec.  779;  Jones  v.  Phelps,  5  Mich.  222;  Martin  v.  Hamlin^ 
18  Id.  354;  100  Am.  Dec.  181;  Hyde  v.  Tenwinkel,  26  Mich. 
93;  Ortmann  v.  Canadian  Bank  of  Commerce,  39  Id.  518;  Sib- 
ley V.  Muskegon  Nat.  Bank,  41  Id.  196;  Rothschild  v.  Grix,  31 
Id.  150;  18  A-m.  Rep.  171;  Greusel  v.  Hubbard,  51  Mich.  95; 
Herbage  v.  McEntee,  40  Id.  337;  29  Am.  Rep.  536;  Moynahan 
V.  Hanaford,  42  Mich.  329;  Finan  v.  Babcock,  58  Id.  301; 
Stevens  v.  Oaks,  58  Id.  343;  Coots  v.  Farnsworth,  61  Id.  497; 
Faneuil  Hall  Bank  v.  Bank  of  Brighton,  16  Gray,  537;  Derry 
Bank  v.  Baldwin,  41  N.  H.  434;  Haines  v.  Dubois,  30  N.  J.  L. 
263;  Erioin  v.  Saunders,  1  Cow.  249;  13  Am.  Dec.  520;  Chad- 
dock  V.  Vanness,  35  N.  J,  L.  522;  Hoare  v.  Graham,  3  Camp. 
57;  Goupy -v.  Harden,  7  Taunt.  159;  Britten  y.  Webb,  2  Barn. 
&  C.  483;  Abrey  v.  Crux,  5  L.  R.  C.  P.  37,  41;  Bank  of  United 
States  V.  Dunn,  6  Pet.  51;  Crocker  v.  Getchell,  23  Me.  392;  Wil- 
son V.  Black,  6  Blackf.  509;  Stubbs  v.  Goodall,  4  Ga.  106;  Har- 
ris v.  Newell,  42  Wis.  689;  Dale  v.  Gear,  38  Conn.  15;  9  Am. 
Rep.  353;  Edwards  on  Bills,  313;  2  Parsons  on  Contracts,  501. 

There  can  be  no  question  as  to  the  completeness  of  this 
note,  and  the  relation  the  parties  sustain  to  it,  under  the  rule* 
above  recognized. 

Wo  think  the  plaintiff's  four  requuests  last  above  mentioned 
should  have  been  given. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Pakol  Evidence  to  Vary  Effect  of  Indorsement:  Kern  v.  Vo7i  Phut, 
82  Am.  Dec.  105,  and  note. 
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Toledo,  Ann  Arbor,  and  Nori'h  Michigan  R'y  Co. 
V.  Detroit,  Lansing,  and  Northern  R.  K.  Co. 

162  Michigan,  564.] 

Pbopertt  of  Railroad  Company  may  be  Takes  for  Public  Use, 
whenever  the  necessities  of  the  public  require  it,  to  an  extent  not  abso- 
lutely necessary  to  successfully  carry  out  the  object  and  purposes  of  th© 
franchises  granted  to  the  company;  and  the  laud  occupied  by  the  com- 
pany as  its  right  of  way  may  be  taken  by  the  state  under  its  power  of 
eminent  domain,  subject  to  this  single  limitation,  to  the  same  extent  as 
the  land  of  any  private  citizen,  either  for  the  use  of  another  railway 
company  or  for  a  public  highway. 

Statute  Requiring  Railroad  Company  whose  Road  is  Crossed  to 
Pay  Any  Part  of  Expense  of  making  the  crossing  is  unconstitutional. 
And  a  statutory  provision  requiring  such  company  to  bear  some  propor- 
tion of  the  expense  of  keeping  the  crossing  in  repair  after  it  is  made  can 
only  be  justified  by  the  necessities  of  the  case  growing  out  of  the  connec- 
tion of  the  two  tracks,  and  the  extent  of  such  expense  required  to  be 
borne  by  it  should  be  limited,  as  near  as  may  be,  to  what  would  have 
been  necessary  to  keep  its  track  in  repair  at  the  crossing  had  the  same 
not  been  made.  And  this  rule  should  be  observed  whether  the  crossing 
is  mado  on,  above,  or  below  grade. 

Mka3ub;e  of  Damages  to  Railroad  Company  whose  Road  is  Crossed 
BY  Another.  —  In  proceedings  by  one  railroad  company  to  acquire  the 
right  to  cross  the  road  of  another  company,  any  additional  expense 
created  in  the  ordinary  use  of  the  respondent's  road,  or  any  other  injury 
or  damage  to  its  track,  right  of  way,  or  franchise,  occasioned  by  the 
crossing,  and  which  may  properly  be  considered  as  the  natural,  neces- 
Barj',  and  approximate  consequence  thereof,  should  be  allowed  to  the 
respondent.  And  if,  at  the  time  the  damages  or  compensation  are  as- 
sessed, it  is  not  known  in  what  manner  the  proposed  crossing  is  to  be 
made,  it  may  be  submitted  to  the  jury  or  commissioners  to  find  what  the 
damages  or  compensation  should  be  in  either  of  the  three  modes  that 
may  be  adopted  in  making  the  crossing. 

Bona  Fide  Effort  to  Agree  for  Purchase  of  Property  Required 
FOR  Railroad  Crossing  is  a  condition  precedent  to  a  resort  to  pro- 
ceedings for  the  condemnation  thereof,  and  must  be  alleged  in  th© 
petition  of  the  company  instituting  such  proceedings. 

PiTTTioN  IN  Proceedings  by  Railroad  Company  to  Acquire  Right 
TO  Cross  Another  Road  must  Fully  Describe  Rights  which  it 
seeks  to  have  condemned.  And  a  petition  which  asks  merely  for  the 
condemnation  of  the  title  to  the  land  covered  by  the  right  of  way  soaght 
is  fatally  defective. 

Certiorari.     The  opinion  Btates  the  case. 

Charles  B.  Lothrop,  for  the  plaintiff  in  certiorari. 

L.  S.  Montague,  for  the  defendant  in  certiorari. 

Sherwood,  J.  This  case  is  certiorari  to  tlie  probate  court 
of  the  county  of  Livingston  to  condemn  lands  for  a  right  of 
way  for  the  railroad  of  the  petitioner,  —  the  lands  sought  to  ho 


S76  Toledo  etc.  R'y  Co.  v.  IIailro.\d  Co.  [MicL. 

condemned  being  the  respondent's  right  of  way,  —  and  enough 
thereof  to  allow  the  petitioner  to  cross  the  same  with  its  right 
of  way  and  track. 

The  respondent  had  the  proper  notice  of  the  pendency  of 
the  petition,  and  at  the  time  fixed  for  hearing  appeared  be- 
fore the  probate  court;  and  the  Detroit,  Lansing,  and  North- 
ern Railroad  Company,  by  its  attorney,  moved  to  quash  and 
dismiss  the  proceedings  for  certain  reasons  then  stated  in 
writing  and  filed  with  the  court.     The  motion  was  overruled. 

The  respondent  company  thereupon  filed  its  answer  to  the 
petition,  showing  why  it  should  not  be  granted,  which  was 
also  overruled  by  the  court;  and  commissioners  under  the 
statute  were  appointed,  who  met,  and  after  taking  testimony 
in  the  case  and  inspecting  the  premises,  found  and  reported 
to  the  court  that  it  was  necessary  for  the  petitioner  to  take  the 
€aid  real  estate  for  public  use,  viz.,  for  the  use  of  its  railroad 
for  a  right  of  way  and  crossing,  and  fixed  the  damages  and 
compensation  to  be  made  therefor,  which  report,  on  motion, 
was  confirmed,  against  the  objections  of  counsel  for  respond- 
ent written  and  filed  in  the  case,  on  the  eighteenth  day  of 
December,  1885. 

The  land  described  and  condemned  in  the  petition  under 
the  order  of  the  court  was  a  part  of  the  respondent  company's 
right  of  way,  and  at  a  place  where  the  respondent's  track  was 
built  upon  an  embankment  fourteen  feet  above  the  general 
level  of  the  ground. 

The  proceedings  in  the  probate  court  are  brought  before  us 
for  review  by  writ  of  certiorari. 

Two  main  grounds  are  relied  upon  by  respondent's  counsel 
to  show  that  these  proceedings  cannot  be  sustained:  — 

1.  That  the  probate  court  acquired  no  jurisdiction  under 
the  petition. 

2.  That  the  commissioners  erred  in  their  measure  of  dam- 
ages and  compensation. 

Section  3331,  Howell's  Statutes,  reads  as  follows:  "In  case 
any  railroad  company  is  unable  to  agree  for  the  purchase  of 
any  real  estate,  property,  or  franchises  required  for  the  pur- 
pose of  its  incorporation,  it  shall  have  the  right  to  acquire  the 
title  to  the  same  in  the  manner  and  by  the  special  proceeding 
prescribed  in  this  act;  but  there  shall  be  no  power,  except  for 
crossing,  to  take  the  track  or  rights  of  way  of  any  other  rail- 
road company  without  the  consent  of  said  railroad  company, 
except  as  is  hereinafter  provided." 
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Section  3323,  Howell's  Statutes,  it  being  section  9  in  the- 
original  act,  contains  nine  subdivisions  in  describing  the  gen- 
eral powers  and  stating  the  liabilities  and  restrictions  of  rail- 
road companies;  and  the  sixth  subdivision,  in  mentioning  the 
powers,  says  the  company  is  authorized  "to  cross,  join,  and 
unite  its  railroads  with  any  other  railroad  now  or  hereafter 
constructed,  under  any  law  whatever,  at  any  point  on  its 
route,  and  upon  the  grounds  of  such  other  railroad  now  or 
hereafter  constructed,  with  the  necessary  turnouts,  sidings, 
and  switches,  and  other  accommodations  and  conveniences  in 
furtherance  of  the  objects  of  its  connections;  and  to  make  all 
such  business  arrangements  as  said  companies  may  agree 
upon.  And  every  company  whose  railroad  shall  be  intersected 
by  any  other  railroad  shall  unite  with  the  owners  of  such  other 
railroads  in  forming  such  intersections  and  connections,  and 
f  rant  facilities  for  the  same,  as  hereinafter  provided." 

Section  36  of  the  general  railroad  law  of  1873  —  being 
Howell's  Statutes,  section  3350 — provided,  if  any  railroad  de- 
sired to  make  a  crossing  of  another,  a  written  notice  was  to  bfr 
given  to  the  superintendent  of  the  latter  to  that  effect,  and  at 
the  end  of  ten  days  thereafter,  the  crossing  could  be  made  by 
the  former,  but  without  expense  to  the  company  whose  road 
was  crossed;  and  after  the  crossing  was  made,  the  future  ex- 
pense of  maintenance  was  to  be  borne  equally  by  the  compa- 
nies; and  if,  after  the  crossing  was  made,  the  companies  could 
not  agree  as  to  the  compensation  the  company  should  make 
whose  road  had  been  constructed  across  the  other,  condemna- 
tion proceedings  could  be  had  to  ascertain  such  compensation, 
which  could  not  in  any  case  exceed  the  value  of  the  land. 

This  section  of  the  statute  fell  under  the  condemnation  of 
this  court  in  the  case  of  Grand  Rapids  etc.  R.  R.  Co.  v.  Grand 
Rapids  etc.  R.  R.  Co.,  35  Mich.  265;  24  Am.  Rep.  545.  Mr. 
Justice  Marston,  in  giving  the  opinion  of  the  court  in  that 
case,  uses  the  following  very  forcible  language  in  speaking  of 
the  character  and  property  right  of  the  company  whose  road 
was  to  be  crossed:  — 

"A  repeal  of  the  law  under  which  the  corporation  was  organ- 
ized would  not  vest  the  title  to  its  property  in  the  public.  In 
so  far  as  the  corporation  is  a  common  carrier,  the  legislature 
has  undoubted  power  to  control  and  regulate  it;  but  in  so 
far  as  its  property  is  concerned,  property  taken  by  it  for  use 
in  the  building  and  operating  its  road,  so  long,  at  least,  as 
such  property  is  used  by  the  corporation  for  such  purposes,  i* 
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as  sacredly  guarded  and  protected  under  our  constitution,  and 
is  as  much  beyond  the  reach  or  power  of  the  legislature,  as  is 
the  property  of  an  individual. 

"  Whatever  the  right  or  title  of  the  corporation  may  be  in 
fiuch  lauds,  whether  a  mere  easement  or  something  greater, 
whether  it  may  by  some  be  considered  public  property  and  by 
others  private,  call  it  by  what  name  we  will,  practically,  in 
order  for  the  company  to  fully  enjoy  its  rights  therein,  the  use 
must  not  only  be  permanent  in  its  nature,  at  least  bo  long  as 
the  road  is  operated,  but  it  must  be  exclusive. 

"From  the  very  nature  of  the  construction  and  operation  of 
railroads,  the  public  cannot  use  their  road  in  the  usual  or  or- 
dinary manner  of  using  a  common  public  highway.  Neither 
the  state  nor  any  of  its  departments,  or  municipalities,  have  or 
olaim  any  interest  in  the  property  or  franchises  of  the  com- 
pany. They  neither  pay  nor  contribute  towards  the  purchase 
of  the  right  of  way,  or  to  keeping  it  in  proper  repair  afterwards. 
All  this  is  done  by  the  company  itself,  and  through  its  efforts; 
and  the  right  thus  acquired  and  paid  for  by  the  company  is 
as  much  its  property,  and  of  value  to  it,  as  would  be  a  like 
right  or  interest  if  owned  by  an  individual. 

"  In  justice,  therefore,  the  corporation  should  have  as  clear 
a  right  to  compensation  for  an  injury  sustained  inconsequence 
of  an  appropriation  or  use  of  its  property  by  another  without 
its  consent  as  an  individual  would." 

If  this  is  sound  doctrine,  and  I  recognize  it  as  such,  then 
the  same  legal  proceedings  must  be  had  in  this  case  as  in  the 
condemnation  of  private  property  for  public  purposes  in  other 
cases. 

Impressed,  undoubtedly,  with  this  view  of  the  case,  the  legis- 
lature, in  1883  (Laws  of  1883,  act  174,  sec.  36),  amended  the 
section  under  which  the  decision  I  have  just  quoted  was  made, 
which  section,  as  amended,  and  under  which  the  petitioner 
has  sought  to  bring  the  proceedings  in  this  case,  reads  as  fol- 
lows : — 

"  Any  railroad  company  desiring  to  make  the  crossing  or 
connection  mentioned  in  subdivision  6  of  section  9  of  this  ar- 
ticle, after  having  acquired  the  right  thereto  by  purchase  or 
condemnation  in  the  same  manner  as  prescribed  by  the  act  for 
obtaining  title  to  real  estate  or  other  property,  shall  give  writ- 
ten notice  to  the  superintendent  or  assistant  superintendent  of 
the  company  or  companies  whose  road  or  roads  it  desires  to 
cross  or  connect  with  of  the  time  when  and  the  place  where  it 
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•desires  to  make  such  crossing  or  connection;  and  if  said  com- 
pany cannot  agree  with  such  other  company  as  to  the  manner  of 
making  such  crossing,  whether  at  grade  or  otherwise,  the  same 
fihall  be  determined  by  a  board  consisting  of  the  attorney- 
general,  secretary  of  state,  and  commissioner  of  railroads,  who 
fihall  have  power  to  and  shall  decide  the  manner  of  crossing, 
and  the  proportion  of  cost  which  each  company  shall  pay 
for  making  and  for  maintaining  the  same;  but  the  proportion 
of  expense  for  maintaining  the  same  may  be  reviewed  at  any 
time  by  said  board  on  application  of  either  company,  and  the 
proportion  of  expense  again  determined;  provided,  that  in 
determining  the  manner  of  crossing,  the  board  shall  always 
provide  that  one  road  shall  pass  over  the  other  where  the  same 
can  be  done  without  injustice  to  either  company." 

Has  the  petitioner  done  so?  and  if  it  has.  is  the  section  of 
the  law  proceeded  under,  as  it  now  stands,  constitutional? 

As  we  have  shown,  it  is  no  longer  in  doubt  in  this  state,  if 
it  ever  was,  that  the  property  of  a  railroad  company  may  be 
taken  for  public  use,  whenever  the  necessities  of  the  public  re- 
quire it,  to  an  extent  not  absolutely  necessary  to  successfully 
carry  out  the  object  and  purposes  of  the  franchises  granted  to 
the  company,  and  which  are  in  their  nature  public;  and  the 
land  occupied  by  the  company  as  its  right  of  way  may  be 
taken  by  the  state  under  its  power  of  eminent  domain,  subject 
to  the  single  limitation  mentioned,  to  the  same  extent  as  the 
land  of  any  private  citizen,  for  either  the  use  of  another  rail- 
way company  or  for  a  public  highway:  Petition  of  Rochester 
Water  Commissioners,  66  N.  Y.  418;  Petition  of  Boston  and 
Albany  R.  R.  Co.,  53  Id.  574. 

The  section  of  the  amendment  of  1883  we  are  now  called 
upon  to  consider  is  numbered,  as  in  the  old  statute,  36.  It 
provides  that  after  the  company  desiring  to  make  the  crossing 
of  another  company's  right  of  way  has  secured  the  right,  either 
by  purchase  or  condemnation,  it  shall  notify  the  other  com- 
pany of  the  time  and  place  when  and  where  it  desires  to  mako 
the  connection  and  crossing,  and  if  the  two  companies  cannot 
agree  as  to  the  manner  of  making  the  crossing,  whether  at 
grade,  or  above  or  under  the  track  crossed,  then  the  matter 
shall  be  left  to  the  decision  of  a  board  consisting  of  the  attor- 
ney-general, secretary  of  state,  and  railroad  commissioner,  and 
who  shall  also  determine  the  cost  each  company  shall  pay  for 
making  and  maintaining  the  same.    The  proportion,  however, 
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for  maintaining  may  be  subsequently  reviewed  and  modified 
by  the  board  upon  the  application  of  either  company. 

It  will  be  noticed  that  the  mode  and  manner  of  condem- 
nation are  the  same  as  in  other  cases  when  resort  to  such 
proceedings  is  to  be  had. 

The  necessity  of  taking  and  using  the  real  estate,  property, 
and  franchises  required,  and  the  damages  or  compensation 
which  ought  to  be  made,  in  a  case  of  condemnation,  must  be 
determined  by  three  commissioners  or  a  jury.  This  may  be 
done  under  the  provisions  of  this  section:  Const.,  art.  18,  Bec» 
2;  Laws  1883,  act  174,  sec.  36. 

The  section  requires  the  crossing  road  to  be  constructed 
either  over  or  under  the  other  road  where  it  "  can  be  done 
without  injustice  to  either  company,"  and  whether  it  shall  or 
Bhall  not  be  so  constructed,  and  whether  over  or  under,  is  to 
be  left  to  the  board  created  by  the  section. 

I  can  see  no  objection  to  this  provision,  nor  to  the  provision 
that  after  the  crossing  is  constructed,  said  board  shall  deter- 
mine (if  not  agreed  upon  by  the  parties)  in  what  proportion 
the  expense  for  maintaining  the  roads  at  the  point  of  crossing 
shall  be  borne  by  each  company. 

But  I  can  find  no  authority  for  compelling  the  company 
whose  road  is  crossed  to  pay  any  part  of  the  expense  of  mak- 
ing or  constructing  the  crossing.  Certainly  it  is  not  for  its 
interest  to  have  its  property  thus  used;  and  while  the  com- 
pany, in  accepting  its  franchise,  must  be  regarded  as  having 
done  so  upon  the  condition  that  its  road  might  be  thus  crossed 
upon  being  paid  reasonable  compensation  therefor,  there  can 
be  no  presumption  that  it  ever  consented  to  pay  for  the  privi- 
lege of  being  thus  injured. 

I  know  of  no  law  or  principle  which  will  compel  one  com- 
pany to  build  and  maintain  a  railroad  track  for  another,  or  to 
furnish  the  money  necessary  for  that  purpose;  and  to  the  ex- 
tent that  this  section  of  the  statute  requires  this  to  be  done  in 
this  class  of  cases,  it  is  repugnant  to  the  constitution. 

The  provision  of  the  section  which  requires  that  the  com- 
pany whose  road  is  crossed  shall  bear  some  proportion  of  the 
expense  of  keeping  the  crossing  in  repair  after  it  is  made  can 
only  be  justified  by  the  necessities  of  the  case,  growing  out  of 
the  connection  of  the  two  tracks,  for  the  reason  that  no  repairs 
can  be  made  at  the  point  of  crossing  which  will  not  extend  to 
both  tracks;  and  the  extent  of  such  expense  required  to  be 
borne  by  the  company  whose  track  is  crossed  should  always- 
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be  limited,  as  near  as  may  be,  to  what  would  have  been  neces- 
eary  to  keep  the  respondent's  track  in  repair  at  the  crossing 
had  the  same  not  been  made. 

This  rule  should  be  observed  whether  the  crossing  is  made 
on,  above,  or  below  grade. 

It  is  true  that  section  36  provides,  in  case  of  a  disagreement 
between  the  parties  interested  as  to  the  manner  the  crossing 
may  be  made,  it  shall  be  determined  by  the  state  oflBcers  after 
condemnation  has  been  had.  And  it  is  said,  such  being  the 
fact,  the  commissioners  or  jury,  in  making  condemnation  and 
assessing  the  damages  or  compensation  provided  for,  cannot 
take  into  consideration  all  the  elements  of  damage,  for  the 
want  of  knowledge  in  what  manner  the  crossing  will  be  made; 
■whether  such  crossing  is  to  be  at  grade,  or  under  or  above  the 
respondent's  track. 

But  under  a  proper  petition,  and  with  proper  instructions 
by  the  court  to  the  commissioners  or  the  jury  as  to  their  duty 
in  the  premises,  I  apprehend  no  difficulty  will  be  experienced 
upon  this  point. 

If,  at  the  time  the  damages  or  compensation  are  assessed, 
it  is  not  known  in  what  manner  the  proposed  crossing  is  to 
be  made,  it  may  be  submitted  to  the  commissioners  or  to  the 
jury  to  find  what  the  damages  or  compensation  should  be  in 
either  of  the  three  modes  which  may  be  adopted  in  making 
the  crossing. 

No  such  mode  of  procedure  was,  however,  taken  in  this 
case;  but,  on  the  contrary,  when  evidence  was  offered  by  the 
respondent  tending  to  show  the  different  grounds  of  damage 
for  which  it  sought  compensation  in  consequence  of  the  cross- 
ing, it  was  objected  to  by  counsel  for  petitioner  on  the  ground 
that  all  damages  in  the  premises  were  to  be  determined  by 
the  board  created  by  the  section;  and  the  jury  took  this  view 
of  the  case,  and  only  gave  the  value  of  the  land  condemned 
as  the  respondent's  damages. 

Any  additional  expense  created  in  the  ordinary  use  of  re- 
spondent's road,  or  any  other  injury  or  damage  to  its  track, 
right  of  way,  or  franchise,  occasioned  by  the  crossing,  and 
which  may  properly  be  considered  as  the  natural,  necessary, 
and  approximate  cause  thereof,  should  be  allowed  the  respond- 
ent in  cases  of  this  kind. 

The  petition  in  this  case  is  made  by  the  Toledo,  Ann  Arbor, 
and  North  Michigan  Railway  Company,  by  James  M.  Ash- 
ley, Jr.,  one  of  its  directors,  and  after  averring  its  corporate 
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existence,  which  had  been  recognized  by  the  proper  state  oflB- 
cers,  and  its  intention  to  construct  and  complete  its  road  from 
Toledo,  Ohio,  to  St.  Louis,  Michigan;  that  it  had  101  miles 
constructed  and  in  operation;  that  it  had  made  and  filed  a 
survey  of  its  proposed  road  through  the  county  of  Livingston, 
which  it  has  designated  on  a  map  and  filed  with  the  survey; 
and  that  it  has  located  its  road  according  to  such  survey, — 
then  states  as  follows:  — 

"  Your  petitioner  further  shows  that  it  seeks  to  acquire  title 
by  special  proceedings  under  this  petition  to  the  following 
described  real  estate  and  property  situated  in  said  county  of 
Livingston,  to  wit:  — 

"A  piece  of  land  described  as  follows:  Beginning  at  a  point 
2,277  feet  south,  56°  4'  east,  from  a  point  671  feet  north  from 
the  quarter-post  on  the  east  side  of  section  No.  1,  in  township 
2  north,  of  range  3  east,  on  the  line  between  the  township  of 
Marion  and  the  township  of  Genoa,  in  said  county  of  Living- 
ston; thence  south  56°  4'  east,  66  feet;  thence  south,  33°  56 
west,  100  feet;  thence  north,  56°  4'  west,  66  feet;  thence  north, 
33°  56'  east,  100  feet,  to  the  place  of  beginning,  and  being  a 
strip  of  land  66  feet  wide,  a  plat  and  map  of  which  descrip- 
tion is  hereto  attached  and  made  a  part  of  this  petition. 

"That  the  stakes  standing  and  placed  in  said  parcel  or  strip 
of  land  above  described  mark  the  center  line  of  said  route  of 
said  proposed  railroad,  and  are  in  the  center  line  of  said 
above-described  parcel  or  strip  of  land  so  proposed  to  be 
taken,  and  for  the  purpose  of  further  description  of  said  pro- 
posed parcel  of  land,  the  said  map  and  survey  so  filed  in  the 
ofiice  of  the  said  register  of  deeds  is  made  a  part  of  this 
petition. 

"  That  the  said  real  estate,  land,  and  property  are  required 
for  the  purpose  of  constructing,  operating,  and  repairing  said 
railroad  and  its  appurtenances,  and  that  the  taking  of  said 
real  estate,  land,  and  property  is  necessary  for  public  use; 
and  that  the  said  company  has  not  been  able  to  acquire  title 
to  said  property,  land,  and  real  estate,  for  the  reason  that  it 
has  not  been  able  to  agree  with  the  owner  of  said  described 
parcel  of  land  herein  described,  the  Detroit,  Lansing,  and 
Northern  Railroad  Company,  as  to  the  price  thereof;  that  it 
refuses  to  grant  and  convey  the  same  for  the  purposes  herein 
set  forth,  except  on  such  terms  and  conditions  as  your  peti- 
tioner deems  unjust  and  unreasonable,  and  greatly  to  the  loss, 
detriment,  and  injury  of  your  petitioner,  and  at  an  exorbitant 
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price  therefor,  and  at  times  refuses  to  grant  and  convey  the 
same  at  all." 

The  remainder  of  the  petition  is  unimportant,  though  in  the 
usual  form  and  properly  verified. 

Respondent's  counsel  claims  that  the  petition  is  insufficient; 
that  it  shows  no  effort  to  obtain,  by  agreement  with  respon- 
dent, the  property  before  taking  proceedings  for  condemnation; 
that  it  seeks,  by  the  petition,  to  obtain  greater  rights  in  the 
respondent's  property  and  franchises  than  the  law  allows  in 
condemnation  proceedings;  that  it  does  not  properly  describe 
the  right  it  seeks  to  condemn. 

I  think  the  respondent's  objections  to  the  petition  in  this  case 
&re  well  founded,  and  must  prevail,  within  the  decisions  of 
our  own  court:  Chicago  etc.  R.  R.  Co.  v.  Sanford,  23  Mich.  427; 
Mansfield  etc.  R.  R.  Co.  v.  Clarl:,  23  Id.  524;  Laiie  v.  Saginaw 
City,  53  Id.  443;  see  also  Dillon  on  Municipal  Corporations, 
«ec.  605  (470). 

It  will  be  seen,  in  above  quotations,  the  statute  provides 
that,  "in  case  any  railroad  company  is  unable  to  agree  for  the 
purchase  of  any  real  estate,  property,  or  franchises  required 
for  the  purpose  of  its  incorporation,"  it  may  then  resort  to 
proceedings  for  condemnation:  Howell's  Stats.,  sec.  3331. 

The  effort  to  agree  must  be  a  bona  fide  one,  showing  an  at- 
tempt to  purchase,  by  treaty  between  the  parties,  the  property 
and  franchises  described  in  the  petition,  and  a  failure  so  to  do, 
before  other  proceedings  can  be  taken.  This  is  jurisdictional, 
and  must  appear  on  the  face  of  the  petition.  It  does  not  so 
appear:  Clay  v.  Pennoyer  Creek  Imp.  Co.,  34  Mich.  204;  Chi- 
mgo  etc.  R.  R.  Co.  v.  Sanford,  23  Id.  427;  Mills  on  Eminent 
Domain,  sec.  107;  Cooley  on  Constitutional  Limitations,  528; 
^tate  V.  Hudson  Term.  R'y  Co.,  46  N.  J.  L.  289;  Spoffard  ». 
Bucksport  etc.  R.  R.  Co.,  66  Me.  44;  Smith  v.  Chicago  etc.  R.  R. 
Co.,  105  111.  511. 

The  petitioner  asks  to  have  condemned  more  than  the  stat- 
ute authorizes. 

It  seeks  for  a  condemnation  of  the  title  to  the  land  in  the 
right  of  way  sought  to  be  olitained  for  the  purpose  of  making 
the  crossing.  At  most,  tlio  petition(;r  could  only  obtain  the 
right  to  cross  the  respondent's  road  with  its  track  and  cars, 
and  whatever  was  incident  and  necessary  to  tlie  crossing: 
Ilowell's  Stats.,  sec.  3;]23,  subd.  6;  Laws  of  1883,  act  174,  sec. 
36;  Grand  Rapids  etc.  R.  R.  Co.  v.  Grand  Rapids  etc.  R.  R. 
Co.,  35  Mich.  265;  24  Am.  Hep.  545;  State  v.  Hudson   Term. 
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R\j  Co.,  46  N.  J.  L.  289;  Stone  v.  Commercial  R'y  Co.,  4  Mylne' 
&  C.  122. 

It  fails  to  describe  the  rights  and  franchises  it  may  con- 
demn under  the  statute,  or  that  petitioner  wishes  to  condemn. 
It  has  a  right  to  secure  a  crossing  for  its  road-bed  and  cars, 
and  make  the  necessary  connection  with  the  other  company's 
track  for  this  purpose;  and  it  may  also  secure  the  right  to 
cross  the  respondent's  road  with  side-tracks,  and  obtain  the 
use  of  its  right  of  way  for  the  location  of  switches,  provided- 
such  use  is  not  inconsistent  with  the  use  of  the  road  under  the 
respondent's  franchise.  These  rights,  however,  are  not  de- 
scribed in  the  petition,  nor  are  they  asked  to  be  condemned. 
The  right  to  the  title  to  sixty-six  feet  in  length  of  the  respond- 
ent's right  of  way  is  the  property  described  in  the  petition,. 
aod  nothing  else.  Such  a  description  in  the  petition  for  the- 
purpose  of  obtaining  a  right  to  cross  another  railroad  is  fatally 
defective:  Grand  Rapids  etc.  R.  R.  Co.  v.  Grand  Rapids  etc. 
R.  R.  Co.,  35  Mich.  265;  24  Am.  Rep.  545;  Lake  Shore  etc. 
R'y  Co.  V.  Chicago  etc.  R.  R.  Co.,  97  111.  506;  White  River 
Turnpike  Co.  v.  Vermont  Cent.  R.  R.  Co.,  21  Vt.  590;  Easterr^ 
R.  R.  Co.  v.  Boston  etc.  R.  R.,  Ill  Mass.  128;  Vail  v.  Morris- 
etc.  R.  R.  Co.,  21  N.  J.  L.  189;  Ind.  etc.  R.  R.  v.  Newsom,  54 
Ind.  121;  Chicago  etc.  R.  R.  Co.  v.  Sanford,  23  Mich.  428. 

I  do  not  think  the  probate  court  ever  obtained  jurisdictioa 
in  the  case. 

The  order  of  confirmation  will  be  set  aside,  and  the  pro- 
ceedings dismissed,  with  costs  of  both  courts. 


Eminent  Domain,  Public  Purposes,  What  are:  See  Olmstead  v.  Campf 
89  Am.  Dec.  221;  note  to  De  Voss  v.  Richmond,  98  Id.  666-CC8;  and  Little 
Sock  J.  R'y  V.  Woodruff,  4  Am.  St.  Rep.  61,  and  note. 

LiABiLrry  or  Railroad  for  Consequential  Injuries  in  eminent  do- 
main proceedings:  See  hidiana  etc.  R.  R.  Co.  v.  Allen,  3  Am.  St.  Rep.  65(V 
and  note. 

Damages  in  Eminent  Domain  Proceedings  Generally:  See  L.  if. 
Junction  R'y  v.  Woodruff,  4  Am.  St.  Rep.  51,  and  note. 
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Bond    v.    Pontiac,    Oxford,    and    Port    Austin 
Kailroad  Company. 

[62  michioan,  643.1 

Whebb  Authority  op  Agent  to  Bind  Defendant  is  Question  in  Issue, 
it  is  error  to  permit  witnesses  to  repeatedly  refer  to  the  defendant  as 
the  party  dealing  or  dealt  with;  allowing  such  references  places  the  jury 
in  a  position  where  they  are  liable  to  be  misled,  and  likely  to  overlook 
the  necessity  of  proof  of  authority. 

2io  Presumption  Arises  that  Chief  Engineer  of  Railroad  Company 
HAS  Authoritt  to  CONTRACT  for  the  erection  of  depot  buildings.  The 
definite  location  and  erection  of  depots  is  one  of  the  most  important  du- 
ties of  the  company,  and  belongs  to  the  board  of  directors,  unless  clearly 
delegated  elsewhere,  and  the  chief  engineer  cannot  become  tho  possessor 
of  tho  power  of  locating  and  contracting  for  building  them  without  tho 
authority  of  such  board. 

"No  One  has  Right  to  Rely  on  Statements  of  Agent  concerning  his 
own  agency. 

'Fact  that  Railroad  Company  is  Engaged  in  Pbocueino  Rights  of 
Way  has  no  tendency  to  show  that  it  is  building  its  own  road,  or  that 
any  particular  person  employed  in  that  work  is  doing  so  as  a  servant  of 
the  company. 

"Every  One  is  Bound  to  Inform  Himself  with  What  Parties  He  is 
Dealing,  and  if  he  chooses  to  act  without  a  written  contract,  or  with- 
out adequate  inquiry,  tho  fault  cannot  be  thrown  upon  a  principal  who 
never  authorized  such  a  contract. 

■^Evidence  that  Contract  for  Building  Whole  of  Railroad  has  been 
Let  to  a  particular  party  puts  an  end  to  any  inferences  of  authority 
from  the  company  to  any  one  but  that  party  to  do  any  part  of  tho  work. 

No  Estoppel  Arises  from  Appropriation  of  what  one  has  a  right  to  sup- 
pose was  properly  done. 

^Principal  is  not  Bound  by  Action  or  Silence  of  Agent  Outside  of 
HIS  Powers. 

Assumpsit.     The  opinion  states  the  case. 

Aug.  C.  Baldwin,  for  the  appellant. 

J.  B.  Moore  and  II.  Geer,  for  tho  plaintiff. 

Campbell,  C.  J.  Plaintiff  sued  and  recovered  against  de- 
fendant on  an  alleged  verbal  contract  made  with  F.  B.  How- 
ard as  chief  engineer,  whereby  plaintiff  was  to  have  the 
building  of  fourteen  depot  buildings,  for  which  he  made 
preparation,  but  which,  as  he  claims,  ho  was  not  allowed  to 
complete.  Defendant  denies  any  such  contract  relations.  It 
was  claimed  by  defendant,  and  shown  by  testimony  in  no 
■way  impugned  (although  the  jury  without  any  evidence 
found  otherwise),  that  the  whole  building  and  equipment  of 
the  railroad  had  been  put  under  contract  with  tho  New  York, 
New  England,  and  Western  Investment  Company,  and  that 
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defendant  bad  nothing  to  do  with  it,  and  none  of  defendant's 
officers  or  agents  had  any  authority  in  the  matter. 

In  order  to  make  out  his  case,  plaintiff,  by  bis  own  testi- 
mony, swore  to  the  making  of  the  arrangement  with  Mr. 
Howard.  To  estabhsh  Mr.  Howard's  authority,  he  intro- 
duced testimony  of  various  things  done  on  the  road  from 
which  he  claimed  authority  might  be  inferred  against  de- 
fendant. 

The  contract  in  question  for  building  the  road  bound  the 
defendant  to  furnish  right  of  way  and  depot  grounds,  and  the 
investment  company  was  to  do  all  the  rest  except  a  track 
near  Caseville,  to  be  built  by  Francis  Crawford,  near  his  mill. 
He  was  also  to  furnish  an  amount  of  ties,  which  the  invest- 
ment company  was  to  pay  for. 

It  is  not  disputed,  and  the  court  below  so  charged  the  jury, 
that  no  testimony  appeared  of  any  corporate  action  author- 
izing Mr.  Howard  to  act  for  the  defendant  in  the  matter  in 
controversy,  or  ratifying  his  action.  The  contract  with  the 
investment  company  bound  defendant  to  appoint,  as  chief 
engineer,  secretary,  and  treasurer,  persons  satisfactory  to  the 
investment  company.  The  case  does  not  show  any  grant  of 
power  from  defendant  to  any  such  officers,  or  that  any  of 
them  represented  defendant  in  the  work  which  was  in  pro- 
gress by  any  such  authority.  No  payment  was  made  to  plain- 
tiff, and  no  recognition  was  had  by  defendant  of  the  contract 
in  question,  and  no  facilities  were  given  him  for  carrying  it 
out.  The  action  is  for  not  permitting  its  completion,  and  not 
for  performance. 

The  case  was  placed  entirely  on  circumstantial  evidence, 
and  the  questions  relate  chiefly  to  its  force  and  validity. 

It  was  early  objected  that  plaintiff  and  his  witnesses  were 
allowed  to  refer  repeatedly  to  defendant  as  the  party  dealing 
or  dealt  with,  when  the  question  of  authority  was  mooted, 
and  it  was  essential  to  know  with  what  particular  person  the 
dealing  was  had.  We  think  the  objection  should  have  been 
regarded,  and  that  the  court,  by  allowing  witnesses  to  persist 
in  such  references,  placed  the  jury  in  a  position  where  they 
were  not  only  liable  to  be  misled,  but  were  also  likely  to  over- 
look the  necessity  of  proof  of  authority. 

In  order  to  understand  the  bearing  of  the  facts  admitted 
against  defendant,  it  is  necessary  to  consider  the  position  of 
various  persons  whose  actions  were  deemed  important  on  th& 
trial 
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Mr.  Howard  was  nominated  to  the  investment  company, 
and  approved  by  tliem,  as  engineer  of  the  defendant  in  1881, 
and  so  continued  until  some  time  in  1883.  He  was  entirely 
paid  by  and  received  orders  from  the  investment  company 
as  its  own  engineer.  No  record  was  shown  of  any  instructions 
or  powers  from  defendant.     George  Nettleton  succeeded  him. 

F.  H.  Carroll  was  paymaster  of  the  investment  company 
until  July,  1883,  and  secretary  of  the  defendant  after  July,  1883. 

Alfred  R.  Fiske  was  examiner  and  engineer  of  the  invest- 
ment company,  through  whom  orders  v^ere  generally  given, 
until  January,  1883.  He  was  never  an  agent  or  ofl&cer  of 
defendant. 

George  W.  De  Bevoise  was  secretary  and  treasurer  of  the 
investment  company,  and  had  general  charge  over  the  road 
for  that  company,  relieving  Mr.  Fiske  in  January,  1883.  He 
represented  no  one  else. 

Charles  A.  Carpenter  was  president  of  defendant,  and 
Junius  Ten  Eyek,  Abram  Le  Roy,  J.  T.  Stanton,  and  others, 
directors. 

The  record  is  voluminous,  and,  from  the  manner  in  which 
6ome  part  of  the  case  was  brought,  is  somewhat  confused. 
Defendant  claimed  that  the  jury  should  have  been  directed 
that  no  cause  of  action  was  made  out,  and  this  required  a 
full  report.  Other  questions  were  also  raised,  and  are  pre- 
sented by  the  assignments. 

As  already  suggested,  the  only  ground  relied  on  for  recovery 
is  the  implication,  claimed  to  arise,  of  authority  or  ratification 
from  acts  of  various  persons  which  it  is  insisted  should  bind 
defendant.     Those  facts  and  acts  were  substantially  these:  — 

The  most  important,  according  to  plaintiff's  argument,  was 
the  employment  of  plaintiff  in  1882  upon  the  construction  of 
two  bridges  along  the  line  of  the  railroad.  It  was  claimed 
that  plaintiff  made  a  contract  with  Howard  for  the  construc- 
tion, under  plans  which  Howard  furnighed,  rendering  monthly 
bills  to  the  assistant  engineers,  Mr.  McCormick  and  Mr.  Net- 
tleton, against  defendant,  and  paid  by  Mr.  Carroll,  as  plaintiff 
claims,  as  defendant's  paymaster.  It  is  further  claimed  that 
in  those  transactions  blanks  were  used  purporting  to  be  de- 
fendant's; that  after  these  bridges  were  finished,  plaintiff  was 
informed  by  Howard  that  ho  was  desired  to  make  bids  on 
depot  buildings,  which  were  accepted  by  Howard;  and  that 
De  Bevoise  also  informed  him  that  Howard  had  been  directed 
to  get  bids  and  complete  a  contract. 
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Plaintiff  wa8  allowed  to  put  in  evidence,  and  relied  upon, 
the  facts  that  rights  of  way  and  aid  subscriptions  were  pro- 
cured by  defendant's  officers,  and  that  ties  were  purchased 
and  delivered  by  one  of  them,  and  that  bills  of  various  kinds 
were  paid  by  Mr.  Carroll  for  work  and  other  things  made  out 
in  the  defendant's  name. 

These  various  matters,  upon  most  of  which  there  was  con- 
tradictory or  explanatory  testimony,  were  received  as  showing 
authority  in  Howard  to  bind  defendant  in  this  contract. 
Howard's  own  testimony,  as  well  as  that  of  several  others, 
was  directly  contradictory  of  plaintiff's  in  its  material  features, 
but,  60  far  as  admissible,  its  weight  would  be  for  the  jury. 

Upon  a  careful  examination  of  the  record,  we  think  the  de- 
fendant was  entitled  to  have  the  case  taken  from  the  jury,  as 
entirely  unsupported  by  legal  proof. 

There  is  not  in  any  part  of  the  record  any  testimony  tend- 
ing to  show  that  Howard  had  any  authority  to  make  contracts 
of  the  kind  involved  for  defendant.  The  contract  as  sworn  to 
by  plaintiff  is  a  peculiar  one,  which,  when  made,  according  to 
him,  specified  neither  the  number  nor  the  locality  of  the  va- 
rious depot  buildings,  nor  at  what  places  the  first  and  second 
class  buildings,  which  varied  considerably  in  price,  were  to  be 
set  up.  The  memorandum  of  the  verbal  understanding  on 
which  plaintiff  bases  his  claim  contains  no  time  for  doing 
the  work,  and  no  terms  of  payment  except  the  gross  sums  for 
building. 

It  appears  from  plaintiff's  testimony  that,  pending  the 
preparation  and  consideration  of  proposals  and  bids,  he  re- 
ceived a  letter  from  Howard  indicating  that  a  written  contract 
was  contemplated;  and  that  he  also  knew  that  De  Bevoise 
was  Ploward's  superior,  under  whose  direction  Howard  was  to 
act  in  regard  to  the  depots;  and  that  on  the  18th  of  May,  De 
Bevoise,  who  had  never  recognized  the  contract,  told  him 
Howard  had  no  authority  to  make  it.  It  further  appears  from 
his  testimony  that,  while  he  was  seeking  to  be  allowed  to 
carry  out  the  project,  he  corresponded  with  De  Bevoise,  and 
knew  from  him  that  authority  to  proceed  must  come  from  the 
New  York  parties;  and  that  he  also  wrote  to  the  president  of 
the  investment  company  repeatedly,  insisting  on  the  liability 
of  tiiat  company  for  Howard's  acts. 

It  is  certain  that  no  presumption  can  arise  of  any  power  in 
a  chief  engineer,  even  where  a  railroad  company  is  acting  in 
the  completion  of  its  own  road,  to  make  such  a  contract  as  the 
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one  relied  upon  here.  The  definite  location  of  depots  is  one  of 
the  most  important  duties  of  the  company,  and  belongs  to  the 
board  of  directors,  unless  clearly  (.lelegated  elsewhere.  A  chief 
engineer  cannot  be  made  the  possessor,  by  delegation,  of  the 
•double  power  of  locating  and  contracting  for  building  them,  if 
lie  can  be  at  all,  without  the  authority  of  the  board,  on  which 
the  railroad  law  imposes  the  duty  of  conducting  the  corporate 
business.  And  we  have  held  that  the  action  of  such  a  board 
cannot  be  deduced  from  anything  but  their  concurrent  doings, 
and  that  no  one  has  a  right  to  rely  on  the  statements  of  an 
agent  concerning  his  own  agency:  Trudo  v.  Andersor\,  10  Mich. 
357;  81  Am.  Dec.  795;  Kornemann  v.  Monaghan,  24  Mich.  36; 
Grover  and  Baker  Sewing  Machine  Co.  v.  Polhemns,  34  Id.  247; 
Reynolds  v.  Continental  Ins.  Co.,  36  Id.  131;  Bowen  v.  School 
District  No.  9  of  Rutland,  36  Id.  149;  Michigan  Paneling  Co.\. 
Parsell,  38  Id.  475;  Rice  v.  Peninsular  Club  of  Grand  Rapids,  52 
Id.  87;  Hotchin  v.  Kent,  8  Id.  526;  Wells  v.  Martin,  32  Id.  478. 

There  is  no  testimony  concerning  authority  traced  to  any 
other  source  but  De  Bevoise,  and  there  is  no  testimony  that  he 
had,  or  pretended  to  have,  any  authority  himself  except  from 
the  investment  company.  The  case  is  entirely  bare  of  any 
proof  that  Howard  had  authority  to  act  in  behalf  of  defendant 
in  making  such  a  contract  as  the  one  sued  on.  He  denies 
both  contract  and  authority. 

The  case  is  just  as  devoid  of  any  proof  of  ratification  by  de- 
fendant. No  depots  were  built  by  plaintiff,  and  no  action  was 
had  by  defendant's  board  of  directors,  or  by  any  one  lawfully 
representing  defendant,  recognizing  the  contract  as  in  exist- 
ence. And  we  are  unable  to  see  how  plaintiff  could  avoid  the 
effect  of  his  own  dealings  and  transactions  with  De  Bevoise 
and  the  investment  company,  indicating  that  he  looked  to 
authority  in  Howard  as  derived  from  that  source. 

The  fact  that  defendant  was  engaged  in  procuring  aid  and 
rights  of  way  had  no  tendency  to  show  that  it  was  building 
its  own  road,  or  that  any  particular  person  employed  in  that 
work  was  doing  so  as  a  servant  of  defendant.  The  general 
railroad  statutes  contemplate,  what  is  matter  of  almost  uni- 
versal experience,  that  such  work  is  usually  done  by  contrac- 
tors, and  special  remedies  are  provided  for  on  that  assumption: 
Howell's  Stats.,  sees.  3423-3425.  It  is  the  duty  of  every  one  to 
inform  himself  with  what  parties  he  is  dealing,  and  there  is 
never  any  practical  difficulty  in  doing  so  in  such  cases.  If  a 
person  chooses  to  act  without  a  written  contract,  or  witliout 
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adequate  inquiry,  the  fault  cannot  be  thrown  upon  a  principal 
who  never  authorized  such  a  contract  to  be  made. 

The  utmost  that  could  be  claimed  by  way  of  presumptive 
authority  could  derive  no  more  force  from  the  acts  of  individ- 
uals than  from  their  personal  promises  or  assurances,  had 
such  been  shown.  There  was  no  legal  evidence  in  this  case 
that  showed  the  building  of  the  bridges,  or  any  other  of  the 
acts  relied  on.  to  have  been  corporate  acts  of  defendant.  There 
was  distinct  and  uncontradicted  evidence,  which  the  jury 
should  not  have  been  allowed  to  disregard,  that  they  were  not. 

The  acts  or  declarations  of  Mr.  Howard,  or  Mr.  Bennett,  or 
Mr.  Carroll,  or  any  of  the  other  parties  concerned,  could  not 
prove  their  own  agency  or  authority,  and  had  no  force  for  any 
purpose,  without  recognition  or  ratification  by  competent  au- 
thority, to  bind  defendant.  We  cannot  see  how  any  such 
transactions,  if  authorized,  had  a  bearing  to  prove  authority 
in  the  contract  sued  on.  The  fact  that  A,  B,  and  C  have  done 
particular  work  has  no  tendency  to  show  that  either  of  them 
is  a  general  agent  or  superintendent;  and  even  recognition 
made  expressly  by  one  or  any  number  of  persons  would  amount 
to  nothing,  unless  they  could  themselves  have  conferred  the 
power  in  the  first  place. 

When  this  case  is  stripped  of  its  confusion  and  examined 
by  the  proofs,  it  appears  to  have  been  allowed  to  go  to  the  jury 
upon  a  confused  mass  of  circumstances,  no  one  of  which  had 
any  tendency  whatever  to  show  either  authority  or  ratification. 

There  is  nothing  indicating,  as  to  this  particular  contract, 
any  recognition  or  estoppel  by  any  one.  And,  as  already  sug- 
gested, power  to  make  such  a  contract  as  that  sued  on  could 
not  be  inferred  from  authority  fully  proved  to  make  the  bridge 
contracts  or  the  lesser  transactions,  even  had  they  been  shown 
to  be  the  acts  of  defendant,  which  was  not  done.  When  it  was- 
once  shown  that  the  whole  road  was  under  contract,  that  put 
an  end  to  any  inferences  of  authority  from  defendant  to  any 
but  the  investment  company  to  do  any  part  of  the  work  as 
well  as  to  any  inferences  from  the  acceptance  or  use  of  any 
part  of  the  construction.  The  appropriation  of  what  one  has  a 
right  to  suppose  was  properly  done  creates  no  estoppel: 
llotchiny.  Kent,  8  Mich.  526;  Township  of  Taymouth  v.  Koehler^ 
35  Id.  22;  Morrison  v.  Berry,  42  Id.  389;  36  Am.  Rep.  446;; 
Detroit  and  Bay  City  R.  R.  Co.  v.  Busch,  43  Mich.  571. 

Neither  is  a  principal,  whether  private  or  corporate,  bound 
by  the  action  or  silence  of  an  agent  or  officer  outside  of  hif» 


Oct.  1886.]        Bond  v.  Pontiac  etc.  R.  R.  Co.  891 

powers,  or  where  he  is  not  acting  ofHcially:  Michigan  Panel- 
ing Co.  V.  Paraell,  38  Mich.  475;  DoyU  v.  Mizner,  40  Id.  160. 

And  this  is  true  both  as  to  oflScers  and  directors  individually: 
Peck  V.  Novelty  Works,  29  Mich.  313;  Finley  Shoe  and  Leather 
Co.  V.  Kurtz,  34  Id.  89;  Wells  v.  Afartin,  32  Id.  478;  Bowen  v. 
School  District,  36  Id.  149;  Kalamazoo  Novelty  Co.  v.  McAlister, 
36  Id.  327;  40  Id.  84;  Continental  Life  Ins.  Co.  v.  Willets,  24 
Id.  268;  New  York  Iron  Mine  v.  Neguanee  Bank,  39  Id.  644; 
Highway  Commissioners  v.  Van  Dusan,  40  Id.  429;  Komemann 
V.  Monaghan,  24  Id.  36;  Bottomley  v.  Port  Huron  <Sc  N.  W.  Ky 
Co.,  44  Id.  542;  Lockwood  v.  Thunder  Bay  River  Boom  Co.,  42 
Id.  536. 

A  good  deal  of  stress  was  laid  upon  the  use  by  Mr.  Carroll 
of  blank  letter-heads,  in  which  he  describes  his  office  as  pay- 
master of  the  Pontiac,  Oxford,  and  Port  Austin  Railroad. 
He  did  not,  however,  describe  himself  as  paymaster  of  the 
company,  and  he  was  in  fact  paymaster  in  all  the  business 
pertaining  to  the  construction  of  the  road.  But  while  this 
description  might  create  some  confusion,  it  is  sufficient  to  say 
that  he  is  not  shown  either  to  have  represented  the  company, 
or  to  have  been  recognized  in  any  way  as  its  agent.  And 
furthermore,  the  action  of  such  an  officer  in  making  payments 
could  not  enlarge  his  authority,  or  indicate  anything  more  than 
that  he  considered  himself  entitled  to  pay  what  he  did  pay. 

In  Wells  V.  Martin,  32  Mich.  478,  it  was  held  a  paymaster 
could  not  bind  the  company  by  agreement  or  ratification.  If 
he  had  been  in  fact  a  company  agent,  his  powers  could  not 
go  beyond  his  agency.  He  denies,  in  fact,  any  power  to  act 
for  defendant,  and  that  testimony  stands  uncontradicted. 
But  the  burden  was  on  plaintiff.  See  also  Mink  v.  Morrison. 
42  Mich.  567;  Canadian  Bank  of  Commerce  v.  Coumbe,  47  Id. 
360;  Danaher  v.  Garlock,  33  Id.  295;  Bowen  v.  School  District 
No.  9  of  Rutland,  36  Id.  149;  and  cases  above. 

There  would  be  no  profit  in  considering  the  other  questions, 
as  most  of  them  arc  more  or  less  dependent  on  similar  princi- 
ples, and  it  is  evident  that  if  any  one  is  responsible  it  is  n(jt 
defendant. 

Judgnient  must  be  reversed,  willj  co.sts,  and  a  new  trial 
granted. 

Pkrsom  Dkalinq  with  Aoknt  ih  Bound  to  Ascr.mA.in  Exxurr  or 
Mia  Authority:  Lister  v.  AlUii,  100  Am.  Dec.  78.  ami  ut)t« 
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Akkbst,  homicide  committed  in  resisting,  147. 

Baitkers,  debts  not  yet  dae  to,  no  lien  exists  for,  203b 
lien  of,  general  nature  and  extent  of,  202. 
lien  of,  is  judicially  noticed,  202. 
lien  of,  on  bills  indorsed  for  collection,  203. 

lien  of,  on  securities  pledged  for  the  payment  of  a  partioiiUr  dihi,  SOSl^ 
securities  on  which  they  have  no  lien,  203. 

Chattel  Mobtgage,  evidence  to  identify  subject  of,  87. 
Ck>NDmoNAL  Sale,  distinction  between  and  a  mortgage,  699. 

inadequacy  of  price  tends  tu  show  that  it  was  really  intended  m  a  inori> 
gage,  699. 

when  will  bo  declared  to  be  a  mortgage,  699. 
CoKsrmrnoNAL  Law,  tax  deeds  may  be  made  prima  fade  eridenoe  of  title,^ 
188. 

tax  deeds,  of  what  may  be  made  conclusive  evidence,  188. 

tax  deeds,  statutes  declaring  them  to  be  conclnsive  evidence  of  title,  187. 

who  estopped  to  urge  unconstitutionality  of  statute,  152. 
Corporation  dwells  in  the  state  where  created,  760. 

existence  of,  how  proved,  570. 

right  of,  to  act  beyond  the  state  where  created,  760. 

stock,  certificates  of,  are  not  negotiable,  759. 
Corpus  Delicti,  proof  of,  by  circumstantial  evidence,  431. 
Crihinal  Law,  forgery,  definition  of,  764. 

forgery,  indictment  for,  765. 

kidnaping,  carrying  away  is  an  essential  part  of,  448. 

kidnaping,  consent  of  child  to,  448. 

kidnaping,  consent  to,  obtained  by  fraud,  448. 

kidnaping,  consent  of  injured  party  to,  when  no  defense,  449. 

kidnaping  defined,  447. 

kidnaping,  essentials  of  crime  of,  448. 

kidnaping,  force,  when  not  essential  to  crime  of,  448. 

kidnaping,  indictment  for,  requisites  of,  449. 

kidnaping  of  intoxicated  person,  449. 

kidnaping,  punishment  of,  450. 

kidnaping,  statutes  defining  crime  of,  448. 

new  trial,  statute  directing  that  defendant  shall  be  tried  d*  now  after,  119L 

new  trial,  where  defendant  has  been  convicted  on  some  ooonta  and  ••• 
qaitted  on  others,  119. 

aw 
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Orimixal  Law,  new  trial,  whether  may  subject  defendant  to  conviction  of  A 
higher  grade  of  ofiFense,  117,  118. 

sanity  of  prisoner,  right  of  to  preliminary  inquiry  concerning,  642. 
Damages  for  diverting  stream  from  or  upon  lands,  403,  404. 

for  loss  of  life,  measure  of,  381. 

for  public  use  for  which  compensation  must  be  made,  399-405. 
DEnNiTioN  of  forgery,  764. 

of  kidnaping,  447. 
Deposit  of  Title  Deeds,  equitable  mortgage,  when  created  by,  697-698. 

EJECTMENT,  general  issue  is  commonly  the  only  plea  in,  383. 

plea  of  statute  of  limitations  in,  382. 

special  pleas  in,  when  proper,  383. 

statute  of  limitations,  whether  must  be  pleaded  in,  382-384. 
Ebtinent  Domain,  damages  for  changing  grade  of  street,  401. 

damages  for  consequential  injuries,  399,  400. 

damages  for  destroying  property  to  prevent  spread  of  conflagratian,  402L 

damages  for  establishing  railway  on  public  highway,  400,  402. 

damages  for  partial  destruction  of  property,  399. 

damages  for  vacating  public  street,  402. 

damages  for  which  no  compensation  need  be  made,  399. 

damages  for  overflowing  lands  or  diverting  stream  therefrom,  403. 

damages  for  taking  property  in  time  of  war,  403. 

damages  where  there  is  no  taking  of  property,  400. 

franchise,  damages  for  taking,  404. 

taking  of  property,  what  equivalent  to,  401,  669. 
Estoppel,  representations  from  which  may  arise,  41. 

Evidence,  tax  deeds,  statutes  declaring  them  prima  /ode  or  conclasive  evi- 
dence of  title,  187-189. 
Execution,  exemption  granted  to  "  day -laborer, "  locomotive  engineer  is  en« 
titled  to,  91. 

exempt  property,  injunction  against  sale  of  under  execution,  32. 
Execution  Sale,  defendant's  right  to  resist  recovery  of  possession  by  pnr« 
chaser,  724. 

Franchise,  damages  for  taking  in  exercise  of  powers  of  eminent  domain,  404. 

Homestead,  lien  of  judgments  on,  687. 

iNjuNcnoN  against  sale  of  property  under  execution,  32. 

to  prevent  clouding  of  title,  G87. 
Insurance,  agent  of  company,  authority  of,  751, 

Judgment,  tiunc  pro  tunc  entry  of,  after  appeal  taken,  830. 

nunc  pro  tunc  entry  of,  classification  of  cases  where  proper,  829. 

nunc  pro  tunc  entry  of,  delay  of  court  as  a  ground  for,  829. 

nunc  pro  tunc  entry  of,  delay  caused  by  adverse  party,  when  a  ground 

for,  829. 
nunc  pro  tunc  entry  of,  effect  of,  as  against  the  parties,  833. 
nunc  pro  tunc  entry  of,  effect  of,  as  against  third  persons,  833. 
nunc  j»o  tunc  entry  of,  evidence  on  which  may  be  based,  831-833. 
nvnc  pro  tunc  entry  of,  laches  of  moving  party  when  will  be  fatal  to 

motion  for,  829,  830. 
nunc  pro  tunc  entry  of,  memorandum  sufUcient  to  authorize,  831. 
nunc  pro  tunc  entry  of,  motion  docket,  when  may  ha  based  upon,  832. 
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JcDOMENT,  nunc  pro  tune  entry  of,  notes  of  presiding  jud^je  as  basis  for,  832. 
nunc  pro  tunc  entry  of,  notice  of  motion  for,  whether  necessary,  833. 
nunc  pro  tunc  entry  of,  on  account  of  death  of  a  party,  829. 
nunc  pro  tune  entry  of,  parol  evidence,  when  sufficient  to  authorize,  833. 
nunc  pro  tunc  entry  of,  power  of,  has  always  been  exercised,  828. 
nunc  pro  tunc  entry  of,  power  of,  extends  to  criminal  cases,  828. 
nunc  pro  tunc  entry  of,  practice  on  application  for,  833. 
nunc  pro  tuuc  entry  of,  when  improper,  831. 
nutic  pro  tunc  entry  of,  when  proper,  829. 
nunc  pro  tuuc  entry  of,  where  judgment  was  rendered  bat  not  entered, 

830. 
nunc  pro  tunc  entry  of,  where  no  judgment  has  been  rendered,  830. 
nunc  pro  tunc  entry  of,  written  opinion  of  judge  is  sufficient  to  authoriee^ 

832. 
reversal  of,  when  entitles  party  to  moneys  paid  under,  608. 

LntEL,  mercantile  agency,  false  publication  in,  79. 
Lien  of  bankers,  202,  204. 

Ma-ster  and  Servant,  fellow-servants,  who  are,  84. 

machinery,  dangers  in,  of  which  servant  must  take  notice,  311. 
Moutoage,  deeil,  absolute  in  form,  707,  708. 

equitable,  agreement  to  give  a  mortgage,  instances  of,  700. 

sqnitable,  agreement  to  give  mortgage,  though  not  in  writing,  700. 

equitable,  agreement  to  give  a  mortgage,  what  essential  to,  700. 

equitable,  assignment  of  contract  of  purchase,  703. 

equitable,  assignment  of  certificates  of  stock  which  represent  land,  TOip 

efjuitable,  assignment  of  pre-emption  certificate,  703,  704. 

equitable,  assignment  of  rents  and  profits,  702. 

equitable,  conditional  sales  are  construed  to  be,  in  doubtful  cases,  699. 

equitable,  conditional  sale  may  be  declared  to  be,  099. 

equitable,  created  by  agreement  to  give  a  mortgage,  696,  700. 

equitable,  created  by  any  deed  or  contract  intended  as  security,  69d. 

equitable,  created  by  an  attempt  to  make  a  security,  696. 

equitable,  defectively  executed  mortgage,  701. 

equitable,  deposit  of  title  deeds,  accompanied  by  a  writing,  697. 

equitable,  deposit  of  title  deeds,  agreement  implied  from,  697. 

equitable,  deposit  of  title  deeds  by  citizen  of  foreign  country,  697. 

equitable,  deposit  of  title  deeds,  evidence  to  show  whether  it  wa*  ia* 
tended  as  a  security,  697. 

equitable,  deposit  of  title  deeds  is  an  English  method  of  creating,  698. 

equitable,  deposit  of  title  deeds,  when  will  create,  697,  698. 

equitable,  deposit  of  title  deeds,  whether  creates,  in  these  United  Stat«^ 
098. 

equitable,  may  exist  by  operation  of  statute,  702. 

equitable,  registry  acts,  operation  of,  upon,  706. 

equitable,  vendor's  lien,  7O4-7O0. 

redemption,  right  of,  cannot  be  cut  off  by  words,  696. 

Bubrd^ation  to  lien  of,  588. 
Mort(;a<;ke  in   P(>H.si-:.sriioN,  agent,  liability  for  acta  and  neglects  of,  68. 

care  which  must  exercise,  09. 

cbargi-M  with  which  may  not  burden  the  estate,  69. 

couiinis.'iiou  uf  wastu  by,  09. 

conipuit.sation  of,  for  care,  71. 
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Mortgagee  in  Possession,  repairs,  allowance  for,  70l 

repairs,  duty  and  right  of,  to  make,  69. 

repairs,  what  proper,  69. 

rents  and  profits,  accountability  for,  70. 

rents  and  profits,  commissions  for  collecting,  allowance  o^  7t« 

rents  and  profits,  how  to  be  estimated,  70. 

rents  and  profits,  what  may  bo  set  off  against,  70. 

taxes  and  assessments,  allowance  for,  70. 

tenants,  liability  for  damages  done  by,  69. 
Municipal  Corporation,  streets  of,  cban<Ting  grade  of,  damages  for,  401. 

streets  of,  damages  for  taking  material  for,  401. 

streets  of,  damages  for  vacating,  402. 

Negligence,  in  crossing  railroad  track,  368. 

Negotiable  Instruments,  alteration  of,  by  change  in  date,  25. 

alteration  of,  by  change  in  place  of  payment,  25. 

alteration  of,  by  filling  in  blanks,  26. 

alteration  of,   negligence  of   maker  whereby  alteration  becomaa  poa» 
sible,  25. 

alteration  of,  prevents  recovery  by  honajide  holder,  25. 

blanks,  fraudulent  filling  in  of,  26. 

certificate  of  deposit  payable  to  bearer  on  its  return,  534. 

stolen,  payment  of,  after  notice  of  the  theft,  159. 
Nuisance,  lousiness  affecting  persons  of  peculiar  tastes  or  temperament,  605. 

lawful  business  affecting  only  one  person,  605. 

Officer  de  Facto,  definition  of,  147. 

Prescriptive  Title,  whether  special  plea  of  is  necessary,  382-384. 

Kailroad  Corporations,  care  exacted  of  persona  crossing  tracks  of,  368, 

526. 
damages  recoverable  for  running  across  or  adjacent  to  lands,  400,  402. 
passengers  must  be  allowed  time  for  alighting,  381. 
seats,  duty  to  provide  passengers  with,  779. 
seats,  failure  to  provide  passenger  with,  does  not  entitle  him  to  ride  freA,. 

780. 
seats,  passenger  cannot  be  compelled  to  surrender  one  until  given  an> 

other,  780. 
tickets,  rules  requiring  exhibition  of,  294. 

8 ALES  op  Property  not  intended  to  be  delivered,  776. 
Specific  Performance,  delay  as  an  answer  to  a  suit  for,  814. 
Statute  op  Limitations,  in  ejectment  and  real  actions,  whether  must  be- 
specially  pleaded,  382-384. 

Tax  Deeds  cannot  be  made  conclusive  evidence  of  title,  or  of  any  fact  with 
which  the  legislature  might  not  have  dispensed  in  the  first  instance, 
188. 
may  be  made  from  prima  facie  evidence  of  title,  188. 
of  what  may  be  made  conclusive  evidence,  188. 
Trial,  in  criminal  cases  where  defendant  has  been  awarded  a  new  trial,  1)7- 

119. 
Telegraph  Company,  contracts  exonerating  from  liability  fot  negligence^. 
134. 
damages  for  which  answerable,  134. 
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Tbusttei  ex  Malehcio,  fraudulent  acts  which  are  Bofficient  to  ccmTert  one 
into,  634. 

Tendor's  Lien,  against  whom  enforceable,  705. 

for  unpaid  purchase  price,  704. 

when  express  reservation  of  it  is  made  in  deed,  705,  706. 
Voluntary  Payment,  made  in  ignorance  of  payor'i  rights,  608, 

of  judgment  subsequently  reversed,  608. 

with  full  knowledge  of  payor's  rights,  608. 

Will,  legatee's  interest,  when  contingent,  592. 

time  at  which  may  be  admitted  to  probate,  299L 
AM.  8t.  Rir.,  Vol.  IV.— 67 
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ACCX)UNTINO. 
See  EffUTTT,  3. 

ADVERSE   POSSESSION. 
Seo  Statctb  of  LiunATioNg,  2. 

AGENCY. 

Principal  and  Aoknt.  —  Where  One  is  Special  Agent  to  sign  his  prin- 
cipal's name  to  a  note  for  a  certain  specified  amount,  but  he  signs  such 
name  for  twice  the  given  sum,  such  act  is  mere  forgery,  and  the  princi- 
pal is  not  liable  on  the  note.  The  party  who  advances  the  money  for 
the  benefit  of  the  agent  who  signs  it  as  drawer  is  chargeable  with  notice 
of  the  want  of  genuineness  of  the  note.     King  v.  Sparks,  86. 

Where  Adthority  of  Agent  to  Bind  Defendant  is  QrEaxioN  in  Issce, 
it  is  error  to  permit  witnesses  to  repeatedly  refer  to  the  defendant  as 
the  party  dealing  or  dealt  with;  allowing  such  references  places  the  jury 
in  a  position  where  they  are  liable  to  be  misled,  and  likely  to  overlook 
the  necessity  of  proof  of  authority.     Bond  v.  Pontiac  etc.  R.  R.  Co. ,  885. 

No  Presumption  Arises  that  Chief  Engineer  of  Railroad  Company 
HAS  Authoritt  to  CONTRACT  for  the  erection  of  depot  buildings.  The 
definite  location  and  erection  of  depots  is  one  of  the  most  important  du- 
ties  of  the  company,  and  belongs  to  the  board  of  directors,  unless  clearly 
delegated  elsewhere,  and  the  chief  engineer  cannot  become  the  possessor 
of  the  power  of  locating  and  contracting  for  building  them  without  the 
authority  of  such  board.     Id. 

No  One  has  Right  to  Rely  on  Statements  of  Agent  concerning  his 
own  agency.     Id. 

Fact  that  Railroad  Company  is  EIngaged  in  Procutung  Rioirra  of 
Way  has  no  tendency  to  show  that  it  is  building  its  own  road,  or  that 
any  particular  person  employed  in  that  work  is  doing  so  aa  a  servant  of 
the  company.     Id. 

Every  One  is  Bound  to  Inform  Himself  with  What  Pabties  He  m 
Dealing,  and  if  he  chooses  to  act  without  a  written  contract,  or  with- 
out  adequate  inquiry,  the  fault  cannot  be  thrown  upon  a  principal  who 
never  authorized  such  a  contract.     Id. 

Evidence  that  Contract  for  Building  Whole  of  Railroad  has  been 
Let  to  a  particular  party  puts  au  eud  to  any  inferences  of  authorit/ 
from  the  company  to  any  one  but  that  party  to  do  any  part  of  the  work. 
Id. 

No  Estoppel  Arises  from  Appropriation  of  what  one  haa  a  right  to  rap- 
pofle  was  properly  done.     Id. 
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9.  Principal  is  not  Bound  bt  Action  or  Silence  or  Agent  Oxttsicb  o^ 
HI3  Powers.    Td. 

See  Brokers;  Factors;  Insurance,  16-19. 

ALTERATION  OF  INSTRUMENTS. 
See  Negotiable  Instruments,  1-3. 

ARBITRATION  AND  AWARD. 
Parol  Submission  to  Arbitration  is  Good  at  common  law,  and  not  for- 
bidden by  any  statute;  and  the  decision  of  the  arbitrator,  made  after 
hearing  the  parties,  and  in  pursuance  of  the  submission,  is  a  valid  award. 
The  testimony  of  the  arbitrator  is  admissible,  whether  operating  as 
proof  of  admissions,  or,  in  case  of  a  submission,  to  show  the  decision 
under  it.     Cody  v.  Walker,  834. 

ARREST. 

1.  Person  Resisting  Attempted  Arrest  by  One  Acting  without  Au- 

thority has  the  right  to  use  only  such  force  as  is  necessary  to  protect 
himself  from  assault,  and  has  no  right  to  take  the  life  of  the  person 
attempting  his  arrest,  unless  it  is  necessary  to  save  his  own  life  or  his 
person  from  great  bodily  harm.     Creighton  v.  Commonwealth,  143. 

2.  Whether  Person  ArrEMPriNG  to  Make  Arrest  was  Peace  Officer, 

and  authorized  to  make  the  arrest,  or  not,  is  a  question  to  be  determined 
by  the  court,  and  not  by  the  jury.     Id. 

3.  Person  in  Resisting  Unlawful  Arrest  is  not  Justified  in  Takiho 

Lite  of  the  trespasser,  unless  it  is  necessary  to  save  his  own  life,  or  to 
save  his  person  from  great  bodily  harm.    Crdghton  v.  Commontoealih,  193. 
See  Malicious  Prosecution;  Poor-laws. 

ASSAULT  AND  BATTERY. 
See  Criminal  Law,  7. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 
Creditor  cannot  Claim  under  Assignment  for  Benefit  of  Creditobs, 
after  resisting  the  assignment  by  setting  up  a  claim  antagonistic  to  it. 
Etring  v.  Cook,  765. 

ATTACHMENTS. 

1.  Stock  of  Corporation  Formed  in  One  State  but  Existing  as  Domestic 

Corporation  in  Another  State  is  Subject  to  Attachment  in  the 
latter  state,  against  a  non-resident  owner,  although  the  certificates  are 
in  his  possession  beyond  the  limits  of  the  state.  Toung  v.  South  T.  I. 
Co.,  752. 

2.  Fact  or  Sufficiency  of  Levy  of  Attachment  cannot  be  Inquired  into 

OR  Disputed  by  a  party  who  admits  in  his  pleading  the  levy  of  the  at- 
tachment.    Id. 

3.  Sale  of  Perishable  Property  under  Attachment  Confers  a  Perfect 

Title  as  against  All  Claimants,  whether  parties  to  the  action  or 
not.  Defendant's  title  attaches  to  the  proceeds  of  the  sale,  subject  to 
the  lien  of  the  attachment,  and  all  intervenors  and  other  claimants  must 
look  to  those  proceeds.      Young  v.  Kellar,  405. 
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•4.  Parttbs.  — Claim  Intbrposed  axd  Forthcomino  Bond  Gtvei^  in  attach* 
meat  is  a  proceeding  entirely  within  the  remedy  given  by  Btatnte,  and 
while  it  is  a  general  rule  that  an  action  on  contract  must  be  brought  by 
the  party  holding  the  legal  interest,  still  a  suit  on  such  bond  given  to 
the  levying  oflBcer,  if  brought  by  him,  is  for  the  use  and  benefit  of  the 
plaintiff  in  attachment,  and  he  is  the  real  party  plaintiff.  Worstman  v. 
Wade,  102. 

See  ExEHPTioNS,  2;  Trusts. 

ATTORNEY  AND  CLIENT. 

1.  Communications  Made  to   Attorney  are  not  rRiriLEGED  unless  they 

are  made  by  a  client  confidentially  to  obtain  counsel.  Where  two  par- 
ties  submit  their  difficulty  to  a  mutual  friend,  who  is  also  an  attorney, 
for  his  opinion,  and  both  parties  hear  the  communications,  they  are  not 
privileged.     Cadi/  v.  Walker,  834. 

2.  Contract  by  Wife  to  Pay  her  Solicitors  One  Half  of  Alimony  to 

be  recovered  by  her  in  a  suit  for  divorce,  as  compensation  for  their  ser- 
vices in  such  suit,  is  void  as  against  public  policy.  And  in  an  action 
brought  by  her  to  recover  from  them  tho  amount  retained  under  such 
contract,  no  previous  demand  is  necessary.     Jordan  v.  Westerman,  836. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Creditor  cannot  Avoid  a  Statute  as  UNCONSTrrunoNAL,  if  he  elects  to 

avail  himself  of  proceedings  taken  under  it  and  to  claim  their  benefit. 
Hence  if  a  creditor  elects  to  receive  moneys  to  which  ho  is  entitled 
under  a  composition  offered  by  his  debtor  pursuant  to  chapter  236  of 
tho  Massachusetts  Statutes  of  1884  as  amended  by  chapter  353  of  tho 
Statutes  of  1885,  he  makes  himself  a  party  to  the  composition,  and 
waives  his  right  to  urge  that  such  statutes  are  unconstitutional.  Eustia 
V.  Bolle>^,  327. 

2.  Insolvent  Debtor  has  a  Right  to  Transfer  his  Property  to  One  or 

More  Creditors,  in  good  faith  and  for  a  fair  value,  and  with  an  honest 
intent  to  pay  Lis  debts,  and  hij  other  creditors  have  no  legal  cause  for 
complaint.     Williams  v.  Whedon,  4G0. 

See  Partnership,  5-7. 

BANKS  AND  BANKING. 

1.  Banker  HAS  No  Lien  on  Sf-curitirs  for  General  Balance,  or  for  the 

payment  of  other  claims,  where  tho  securities  were  pledged  to  him  to 
secure  tho  payment  of  a  particular  loan  or  debt,  ^^(lsonic  S.  Bank  v. 
Ban>j8,  197. 

2.  Check  must  be  Prese.vted  for  Payment  thf.  Same  Day,  or  at  the  latest 

the  day  after,  it  is  received,  in  tho  absence  of  special  circumstances, 
where  the  person  receiving  it  and  the  banker  on  whom  it  is  drawn  are 
in  tho  same  place;  but  if  they  are  in  different  places,  it  must  bo  for- 
warded for  prcsenttnoiit  on  tlio  day  after  it  is  received,  at  the  latest, 
and  the  agent  to  wliom  it  i<  forwardc-d  must  prcsunt  it,  at  tlio  latest, 
the  day  after  ho  receives  it.  Coniplianco  with  this  rule  is  only  necessary 
to  charge  the  drawer  wlieu  tho  banker  has  become  insolvent  or  failed 
between  tho  timo  when  tho  chock  was  received  and  tlio  time  it  shouM 
have  been  presented.  Tlio  rule  doea  not  roquiro  tho  presentment  to  1>« 
mada  at  any  particular  porio<l  within  tho  timo  limited,  and  tho  holder 
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doe3  not  lose  his  right  to  recover  by  the  stoppage  of  the  bank  withii^ 
such  time,  provided  the  check  is  presented,  though  Bnbseqnent  to  th» 
stoppage,  within  the  period.     JJolmts  v.  Rot,  844. 

3.  TiMK  FOR  Presentment  of  Check  may  be  Extended  bt  Assent  of 
the  drawer,  express  or  implied,  and  evidence  tending  to  show  each  as- 
sent, and  evidence  tending  to  negative  it,  should  be  submitted  to  the 
jury  under  proper  instructions.     Id. 

See  Gdaekian  and  Ward;  Negotiable  Instruments,  13,  14;  Payment,  6. 

BILLS  OF  LADING. 
See  Factoes;  Negotiable  Insteoments,  17. 

BONA  FIDE  PURCHASERS. 

1.  To  Make  Party  Bona  Fide  Holder  of  Mortgage  executed  by  one  whose 

apparent  title  was  founded  upon  a  forged  deed  of  the  premises  mort- 
gaged, a  simple  examination  of  the  abstract  of  title  is  not  suflScient, 
when  an  examination  of  the  deed  itself  would  have  shown  that  its  date 
had  been  altered,  and  where  the  original  and  real  owner  of  the  premises 
was  in  possession  thereof  at  the  time  the  mortgage  was  executed.  Mc- 
Ginn v.  Tohey,  848. 

2.  Vendee  is  not  Bona  Fide  Pttrchaser  of  Personal  Property  Sold  by 

Vendor  in  Fraud  of  CREDrroRS,  where  he  does  not  pay  the  purchase 
price  until  after  he  has  had  notice  of  levy  of  attachment  by  creditor. 
Young  v.  Kellar,  405. 
t.  Sale  in  Frattd  of  Creditors.  —  Error  to  Refctse  iNSTRUcnoNg  that 
there  is  no  evidence  to  establish  payment  by  the  vendee  for  the  prop- 
erty in  controversy,  when  such  is  the  fact.     Id. 

BROKERS. 
Broker  is  Special  Agent,  and  derives  his  power  and  autliority  to  bind  his 
principal  from  the  instructions  the  latter  gives  him.  When  these  are 
definite  to  sell  goods  at  a  specified  price  for  a  certain  time  and  day  only, 
the  broker  is  not  authorized  to  contract  and  sell  the  same  kind  of  goods 
for  his  principal  at  a  difi'erent  and  subsequent  time  for  the  same  price. 
His  power  is  limited  by  and  ceases  with  his  instructions,  and  this,  even 
though  it  had  been  usual  in  the  course  of  dealing  between  them  for  the 
broker  to  continue  to  sell  at  the  prices  last  quoted  by  the  principaL 
Claris  V.  Cumming,  72. 

See  Insurance,  16-19. 

BURGLARY. 
See  Criminal  Law,  8-10. 

CHAMPERTY. 
See  Attorney  and  Client,  2. 

COMMON  CARRIERS. 
1.  Carriers  of  Passengers. — Duty  of  Conductor  Ceases  whkn  he  ha* 
givea   his  passengers  safe  carriage  to  their  point  of   destination,   an- 
nounced the  train's  arrival  at  the  station,  and  afforded  them  a  reason- 
able opportunity  to  leave  the  cars.     Hurt  v.  St.  Louis  etc.  R'y  Co.,  211^ 
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5.  SssvAina  or  Railroad  Ck>Ri>ORATioK,  Actino  as  Carriers  of  Passen- 

QKRS,  HAVS  Right  to  Prssttmb,  whea  passengers  upoa  reaching  their 
destination  have  been  allowed  a  reasonable  time  to  leave  the  cars,  that 
they  have  done  what  is  customary  for  passengers  to  do  under  like  cir- 
cumstances, and  have  left  the  cars.     Id. 

%,  Law  Imposes  No  Such  Onerous  Duty  upon  Carrier  of  Passengers  as 
TO  Reqihrb  of  its  Servants,  after  a  reasonable  time  has  been  allowed 
passengers  to  leave  its  cars  upon  arrival  at  their  several  destinations, 
to  make  personal  inspection  of  or  interrogate  the  remaining  passen- 
gers, to  see  whether  they  intend  leaving  the  cars.  And  the  jury  may 
legitimately  infer,  in  any  given  case  where  suit  is  brought  by  a  passen- 
ger for  a  negligent  injury,  that  he  had  had  sufficient  time  to  alight  in 
safety,  where  it  appears  in  evidence  that  before  the  accident  or  injury 
complained  of  other  passengers,  similarly  situated  as  to  age,  sex,  etc., 
had  safely  left  the  cars.     Id. 

4.  Passenger  on  Railroad  Train  with  his  Wife  and  Minor  Children 
should,  upon  Reaching  their  Destination,  be  Allowed  Reasonable 
Time  to  Safely  Remove  Tuem,  together  with  their  personal  belongings 
and  baggage,  from  the  cars.  Such  passenger  has  the  supervision  of  the 
safety  of  his  wife  and  little  ones,  and  is  their  guardiem  and  protector; 
and  such  group  is  to  all  intents  and  purposes  to  be  regarded  as  a  unit,  so 
far  as  the  act  of  debarkation  is  concerned.     Id. 

6.  Carriers  of  Passengers. —  Railroad  Companies  as  Such  must  Protids 

Reasonable  Stational  Accommodations  and  Safeguards  where  they 
usually  take  on  and  put  out  passengers.  This  rule  not  only  requires 
them  to  furnish  safe  platforms  and  suitable  station  approaches,  but  aLo 
that  their  stations  be  open  and  lighted  at  night,  and  that  ample  and  suf- 
ficient lights  be  then  furnished  to  safely  guide  their  passengers;  that 
necessary  employees  and  servants  be  present  to  inform  and  direct  pas- 
sengers as  to  the  correct  location  of  their  trains,  and  the  usual  and  safest 
way  of  reaching  or  leaving  them.     Moses  v.  Louisville  etc.  R.  R.  Co.,  231. 

6.  Railroad  Company  is  Liable,  where  one  or  more  of  its  passenger-coaches 

are  left  outside  the  station  grounds,  thereby  obstructing  the  light,  and  a 
passenger,  finding  no  one  to  inform  him  how  to  board  a  sleeper  at  the  rear 
end  of  the  train  and  outside  the  depot-yard,  endeavors  to  reach  th« 
train,  and  in  consequence  of  the  insufficient  light  falls  and  is  injured.   Id. 

7.  Charge  of  Contributory  Negligence  against  Passenger  is  not  Main- 

tainable by  railroad  company  as  a  defense,  where  such  passenger,  in 
endeavoring  to  reach  a  sleeping-car  standing  at  the  end  of  the  train  and 
outside  the  station  grounds,  goes  outside  such  grounds  and  over  a  side- 
walk under  the  company's  control,  which  affords  the  most  direct  route 
to  the  car,  especially  where  the  acts  of  omission  and  commission  of  the 
company  naturally  suggest  such  course,  and  where  such  acts  may  be 
construed  as  an  invitation  or  inducement  to  use  such  walk.     Id. 

8.  Carrier  of  Passengers  by  Railway  must  Furnish   Pa-ssengkb  with 

Seat,  as  well  as  transportation,  and  cannot  rightfully  demand  the  pas- 
senger to  pay  his  fare  or  surrender  his  ticket,  unless  both  a  seat  and 
transportation  are  provided.     Memphis  etc.  R.  R.  Co.  Benson,  776. 

9.  Passenger  is  not  Entitled  to  Ride  Free  because  Railway  Compa.ny 

does  not  Furnish  Him  with  Skat.  If  he  chooses  to  accept  tran.^- 
portation  without  a  seat,  or  fails  to  obtain  one  by  reason  of  his  non- 
compliance with  the  carrier 'a  reasonable  regulations,  he  must  p«.y  fare 
or  surrender  his  ticket,  on  demand,  and  if  he  refuses  to  do  so,  may  b« 
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ejected;  but  if  lie  ia  nnwilUng  to  accept  transportation  unless  fnmished 
with  a  seat,  he  must  abandon  the  train  at  the  first  opportunity,  and  may 
then  bring  his  action  for  breach  of  contract.     Id. 

10.  Carrier  op  Passengers  by  Railway  may  Mak_e  and  Eitfobce  Rea. 
SONAELE  Regx'lations  Concerning  the  cars  in  which  passengers  may  ba 
required  to  take  passage;  and  if  he  is  furnished  accommodations  equal 
in  all  other  respects  to  those  furnished  other  passengers  on  the  same 
train,  under  the  same  circumstances,  he  cannot  complain.     Id. 

11.  Regulation  of  Railway  Company  is  Reasonable  by  which  a  car  is 
set  apart  for  ladies,  or  gentlemen  accompanied  by  ladies.     Id. 

12.  Railroad  Company  must  not  Exercise  Legal  Right  of  Ejectioit 
in  an  abusive  manner.     Id. 

13.  Railroad  Company. —  Purchaser  op  RArL"WAY  Passenger  Ticket  does 
NOT,  by  its  mere  acceptance,  acquiesce  in  and  bind  himself  to  all  the 
terms  and  conditions  printed  thereon,  in  the  absence  of  actual  knowledge 
of  them,  although  he  bought  the  ticket  at  a  rate  reduced  from  the  regular 
fare,  but  at  the  rate  usual  to  the  class  of  passengers  to  which  he  be- 
longed.    Kent  v.  Baltimore  <&  0.  R.  R.  Co.,  539. 

14.  Id.  — Contract  between  Railroad  Company  and  Pas.senger  is  Madb 
when  the  ticket  is  bought,  received,  and  paid  for.  Neither  party  can, 
after  that,  change  its  terms  or  impose  new  conditions  upon  its  enforce- 
ment without  the  consent  of  the  other.     Id. 

15.  Id. — Waiver  op  Requirement  to  Sign  Passehcter  Ticket. — A  re- 
quirement by  a  railroad  company  that  purchasers  of  passenger  tickets 
shall  sign  certain  printed  conditions  thereon,  before  delivery  to  them,  ia 
waived  by  the  company,  where  a  ticket  is  delivered  to  a  purchaser  and 
it  has  for  several  trips  been  honored  by  the  company's  conductors,  with- 
out requiring  him  to  sign  the  conditions;  and  its  conductor  is  not  there- 
after justified,  while  still  retaining  the  purchaser's  money,  in  ejecting 
him  from  the  company's  car,  by  reason  of  his  refusal  to  sign  the  ticket 
and  pay  the  usual  fare  in  money  for  his  proposed  passage.     Id. 

16.  Condition  on  Railroad  Coupon  Ticket  that  Coupons  will  not  bb 
Accepted  unless  detached  by  or  in  the  presence  of  the  conductor  ia 
reasonable  and  valid.     Baltimore  <b  M.  R.  R.  v.  CMpman,  293. 

17.  EVIDENCB  will  NOT  JUSTIPT    FrNDINQ  THAT    RAILROAD  COMPANY  HAD 

Waived  Condition  on  Coupon  Tickets  that  coupons  will  not  be  ac- 
cepted unless  detached  by  or  in  the  presence  of  the  conductor,  when  it 
shows  that  the  conductor  had  previously  often  accepted  such  detached 
coupons  from  the  holder  and  others,  and  on  the  occasion  in  question  had 
accepted  them  from  others,  without  objection.      Id. 

18.  Railroads  —  Liability  over  Connecting  Line.  — Where  railroad  com- 
pany contracts  to  carry  and  deliver  a  still- worm,  to  be  used  in  the  manu- 
facture of  turpentine,  over  its  own  and  a  connecting  line,  it  is  liable  for 
loss  caused  by  delay  in  delivering  it  which  occurs  on  the  connecting  line. 
Savannah  R.  R.  Co.  v.  PrUchard,  92. 

19.  Railroads.  —  Measure  of  Damages  against  railroad  company  for  delay 
in  delivering  a  still-worm,  for  the  manufacture  of  turpentine,  which  it 
had  contracted  to  carry  over  its  own  and  a  connecting  line,  is  the  value 
of  the  crude  turpentine  which  was  lost  through  want  of  place  of  deposit 
during  such  delay.     Id. 

20.  Railroads.  —  jMeasure  of  Damages  against  railroad  agreeing  to  transport 
goods  over  a  connecting  line,  on  which  the  goods  are  delayed,  causing 
loss,  is  damages  for  gains  prevented  as  well  as  losses  sustained,  subject 
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only  to  the  conditions  that  the  damages  mast  be  such  as  may  fairly  l)e 
supposed  to  have  entered  into  the  contemplation  of  the  parties  whea 
contracting,  and  must  be  certain,  bi  .h  in  their  nature  and  in  respect  to 
the  cause  from  which  they  proceed.      /(/. 

21.  Railroads.  —  Measure  of  Damages  against  railroad  for  delay  in  deliver- 
ing goods  which  it  had  agreed  to  carry  over  a  connecting  line  includes 
the  necessary  expense  incurred  in  finding  and  taking  possession  of  the 
goods;  and  as  the  result  of  finding  the  goods  mitigates  the  damages  other- 
wise due,  the  company  cannot  complain  of  acts  which  inured  to  its  beneGt. 

ra. 

22.  Railroads  —  Construction  of  Contract  to  Carry  beyond  Terminus. — 
Whether  railroad  company  is  liable  to  transport  goods  beyond  the  terminus 
of  its  road  depends  upon  contract,  express  or  implied,  between  the  parties. 
If  such  contract  is  in  writing  and  ambiguous,  then  parol  evidence  ia 
admissible  to  explain  its  meaning,  but  not  to  vary  it.  \\'liero  the  shipping 
receipt  given  by  the  company  contains  the  words  "caro  R.  R.  agt.,  Cal- 
lahan," there  exists  such  ambiguity  as  may  be  explained  by  parol.  So- 
vannaJi  etc.  li.  It.  Co.  v.  Collins,  87. 

23.  Railroads  —  Evidence  of  Value  of  Loss.  — In  an  action  against  a  rail- 
road company  for  loss  beyond  its  terminus,  the  evidence  of  its  agent 
that  tho  shipper  did  not  disclose  that  he  was  the  agent  for  his  wife  at 
the  time  the  shipment  was  made,  but  that  tho  shipper  did  state  that 
if  tho  goods  were  lost  the  company  must  pay  him  twenty-five  dollars,  is 
proper  to  be  considered  by  the  jury  in  ascertaining  the  value  of  the 
goods  lost.     Id. 

24.  Railroads  —  Measure  of  Recovery  for  Loss. — Where  tho  shipping 
contract  between  the  railroad  company  and  the  plaintiff  represents  that 
tho  goods  to  be  transported  consisted  of  one  bundle  of  bedding,  tho  plain- 
tiff cannot  recover  the  value  of  other  articles  wrapped  up  with  tho  bed- 
ding, but  not  mentioned  nor  known  to  the  company's  agent  at  the  time 
the  contract  was  made.     Id. 

25.  Common  Carriers. — In  Pennsylvania,  Common  Carrier  may  Limit 
HIS  Liability  by  special  contract,  but  an  exception  to  tho  rule  resting  on 
grounds  of  public  policy  is,  that  such  limitation  does  not  relieve  the  car- 
rier from  liability  for  his  own  negligence.  Pennsylvania  li.  R.  Co.  v. 
Raiordon,  C70. 

26.  Id. — Presumption  as  to  Negligence. — Where,  for  Any  Rea.son, 
"  Injurious  Accident  "  Happens  to  or  by  reason  of  that  which  tho  carrier 
provides  for  the  transportation,  the  law,  which  imposes  tho  exorcise  of 
the  utmost  care  upon  him,  presumes  the  accident  to  bo  duo  to  the  want 
of  that  care,  and  puts  upon  him  tho  duty  of  successfully  relieving  him- 
self from  that  presumption.  But  when  tho  fact  of  an  "injurious  acci- 
dent "  is  not  shown  to  exist,  tho  presumption  which  arises  from  it  cannot 
be  invokeil  by  a  plaintiff,  and  tlie  burden  rests  upon  him  to  prove  tlie 
carrier's  negligence.     Id. 

27.  Id.  —  Compulsory  Nonsuit.  —  In  Action  to  Recover  for  Loss  or  Horsb 
shipped  upon  tho  defendant's  road  under  a  bill  of  lading  limiting  the 
liability  of  the  defendant  to  such  injuries  as  were  the  result  of  gro.ss 
negligence,  if  the  testimony  merely  shows  that  tho  horse  died  on  the 
way,  without  any  attempt  on  tho  part  of  the  plaintiff  to  assign  a  cause 
for  its  doath,  the  jury  are  properly  instructed  that  the  verdict  should 
be  for  the  defendant.     Id. 
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28.  Common  Cabrier.  —  Delivery  of  Goods  bt  Common  Carrier  not  tk 
Accordance  with  the  bill  of  lading  is  at  the  carrier's  risk,  the  title  to 
the  property  remaining  in  the  consignor  until  delivery  in  accordance 
with  conditions.  And  the  carrier  is  not  relieved  from  liability  under 
this  rule,  on  the  ground  of  a  delivery  in  accordance  with  a  course  of 
dealing  with  the  party  to  whom  it  is  made,  in  the  absence  of  proof  that 
Buch  course  of  dealing  was  brought  home  to  the  knowledge  of  the  con- 
signor in  a  way  to  justify  a  finding  that  he  had  acquiesced  therein,  and 
consented  to  the  delivery  in  the  particular  instance  accordingly.  Penn' 
sylvaiua  R.  R.  Co.  v.  Stern,  62G. 

See  Factors. 

COMMON  LAW. 
Change  in  the  Rule  of  the  Common  Law  is  not  Presumed  from  th» 
enactment  of  a  statute  upon  the  same  subject,  unless  the  statute  ia  ex» 
plicit  and  clear  in  that  direction.     People  v.  Palmer,  423. 

CONDITIONS. 

See  Deeds. 

CONFLICT  OF  LAWS. 
Conflict  of  Laws. — Lien  given  by  the  statute  of  another  state  on  the 
estate  of  the  husband  for  the  support  of  the  widow  after  his  death, 
cannot,  as  against  the  heir,  be  enforced  by  the  widow  on  the  real  estate 
of  the  decedent  in  Kentucky.  To  allow  the  enforcement  of  such  a  lien 
would  be  to  permit  the  statute  of  another  state  to  alter  the  laws  of  de- 
scent of  Kentucky.     Short  v.  Oalway,  168. 

See  Statute  of  Limitations,  \. 

CONSTITUTIONAL  LAW. 

1.  Constitutional  Law. — The  legislature  cannot  deprive  a  defendant  of  a 

vested  right  to  an  existing  material  defense.  It  may,  by  a  subsequent 
statute,  cure  a  mere  irregularity  in  a  proceeding,  if  it  could  have  dis- 
pensed with  it  by  a  prior  statute;  but  it  has  no  power,  by  a  subsequent 
curative  statute,  to  remedy  a  jurisdictional  defect,  or  one  which  goes  to 
the  substance  of  a  vested  right.     Maguiar  v.  Henry,  182. 

2.  Constitutional  Guaranty    "that  no  person  shall  be  deprived  of  life, 

liberty,  or  property  without  due  process  of  law  "  entitles  every  person 
to  follow  and  adopt  such  lawful  industrial  pursuit,  not  injurious  to  the 
community,  as  he  may  see  fit.  The  term  "  liberty,"  as  used  in  the  con- 
stitution, is  not  dwarfed  into  mere  freedom  from  physical  restraint,  but 
includes  the  right  of  .nan  to  be  free  in  the  enjoyment  of  his  faculties,  sub- 
ject only  to  such  restraints  as  are  necessary  for  the  common  welfare. 
People  V.  Oillson,  465. 

8.  "  Liberty  "  Means  the  right  not  only  of  freedom  from  servitude,  imprison- 
ment, or  restraint,  but  the  right  of  one  to  use  his  faculties  in  all  lawful 
ways,  to  live  and  work  where  he  will,  to  earn  his  livelihood  in  any  law- 
ful calling,  and  to  pursue  any  lawful  trade  or  avocation.    /(/. 

4.  Constitutional  Law. — Statute  Pkohibitino  Any  Person  Who  sells,  ex- 
changes, or  di^oses  of  any  article  of  food  from  offering  to  give  or  giving 
some  other  article  as  a  gift,  prize,  premium,  or  reward  to  the  purchaser 
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infringes  npon  the  liberty  of  the  seller,  and  is  unconstitutional  and  void. 
It  cannot  be  sustained  as  a  lawful  exercise  of  the  police  power  of  the 
state.  Id. 
6.  Lkqislatcre  cannot  so  Determine  What  is  a  Proper  Exercise  optue 
Police  Power  of  the  state  that  the  determination  will  not  bo  subject  to 
scrutiny  and  revision  by  the  courts.  While  it  is  generally  for  the  legis- 
lature to  decide  what  laws  and  regulations  are  needed  to  protect  th© 
public  health,  and  serve  the  public  comfort  and  safety,  the  courts  must 
be  able  to  see,  upon  the  perusal  of  an  enactment,  that  there  is  some  fair, 
just,  and  reasonable  connection  between  it  and  the  ends  above  men- 
tioned. Unless  such  relation  exists,  the  enactment  cannot  be  upheld  as 
an  exercise  of  the  police  power.     Id. 

See  Statutes. 

CONTRACTS. 

1.  Written  Contracts  may  not  be  Enlarged,  Added  to,  ob  Controlled 

BY  Previous  or  contemporaneous  oral  agreements.  Hence  one  who 
agreed  to  carry  the  mails  according  to  a  certain  schedule  cannot  avoid 
his  contract  by  showing  that  at  the  time  at  which  he  entered  into  it  the 
other  cjutractiug  party  fraudulently  promised  to  procure  a  change  iu 
such  schedule,  and  fraudulently  rcprcoented  that  ho  could  procure  such 
change.     Knowlton  v.  Keenan,  282. 

2.  Representation  respecting  Future  Events  or  Things  to  ee  Done  at 

A  Future  Time  cannot  bo  true  nor  false  when  made,  and  hence  cannot 
be  enforced  unless  it  amounts  to  a  contract.     Id. 

8.  Covenant  is  Void  as  being  in  Restraint  of  Trade  by  which  the  cove- 
nantor agreed,  without  any  limitation  as  to  space,  that  for  and  during 
the  period  of  five  years  he  would  not  directly  or  indirectly  continue  in, 
carry  on,  or  engage  in  the  business  of  manufacturing  or  dealing  in  bed- 
quilts  or  comfortables,  or  of  any  business  of  which  that  may  form  a 
part.     B'usltop  V.  Palmer,  339. 

4.  AcrrioN  will  not  Lie  on  Promise  Made  for  One  Entire  Con.sidera- 
TION,  a  part  of  which  is  unlawful  as  being  in  redtraint  of  trade,  if  there 
has  been  no  apportionment  made  or  means  of  apportionment  furnished 
by  the  parties  themselves.     Id. 

6.  Illegal  Contracts.  —  Money  Deposffed  bt  Principal  with  an  agent  to 

purchase  futures  in  grain  can  bo  recovered  by  the  principal  Mhea  the 
same  is  not  i)rofit3  made  by  the  agent  in  the  gambling  transaction  for  the 
principal  over  ami  above  the  sum  deposited  with  him,  but  nn  amount 
within  such  sum.  And  it  is  immaterial  whetiier  it  is  the  same  identical 
money  or  other  money  deposited  in  bank  with  other  money  of  the  agent 
therein,  and  used  by  him  and  replaced  by  other  funds,  or  used  for  filling 
margins  for  futures,  and  afterwards  replaced  by  the  agent  to  the  credit 
of  the  principal.  Clarice  v.  Brown,  98. 
€.  Illegal  Contract.  —  Money  Won  as  Profits  on  futures  in  grain  cannot 
be  recovered  from  an  agent  who  won  it  for  his  principal  with  the  use  of 
the  latter'a  money  on  the  illegal  venture.     /(/. 

7.  Illegal  Contract.  —  Money  Put  in  Hands  of  Agent  to  purchase  futures 

in  grain  for  the  principal  may  bo  recovered  when  n»»  part  of  Buch  money 
consists  of  profits  inade  by  tlio  agent  for  tlio  principal  out  of  the  ille','.J 
venture,  and  in  an  action  for  its  recovery  tlio  principal  need  not  invoke 
the  contnict  to  aid  him,  and  tlio  agent  cannot  set  up  its  illegality  to  do- 
feat  the  action  for  the  money  lield  a.s  agent.     Id. 
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S.    CoSTRACrS   FOE   SPECULATING    UPON   RiSE  AND  FaLL   OF  COMMODITIEa  ARB 

WITHIN  Letter  and  Spirit  of  section  2440  of  the  Tennessee  code, 
which  provides  that  "any  person  wno  has  paid  any  money  or  delivered 
jmythiiig  of  value  lost  upon  any  game  or  wager  may  recover  such  money, 
thing,  or  its  value."     McGreiu  v.  Cittj  P.  Co.,  771. 

9.  Contracts  for  Purchase  or  Sale  of  Commodities  for  Future  Delivery 

AHE  ^'oid  as  Wagering  Contracts,  irrespective  of  tho  Tennessee  act 
of  1883,  although  legal  and  valid  in  form,  when  the  intent  of  both  par- 
ties is  that  there  should  be  no  real  purchase  or  delivery,  but  to  speculate 
on  the  rise  and  fall  of  prices.     Id. 

10.  Party  to  Gaming  Contract  is  Liable  to  Loser  for  Money  Lost,  al- 
though the  money  was  received  through  an  agent  in  another  place,  who 
forwarded  it  to  the  principal.     Id 

1\.  Contract  —  Legal  Inference  of,  Arising  from  Silence. — Although 
circumstances  may  exist  which  will  impose  a  contractual  obligation  by 
mere  silence,  yet  such  circumstances  are  exceptional  in  their  character, 
and  of  rare  occurrence;  and  no  legal  liability  can  arise  out  of  the  mere 
silence  of  the  party  sought  to  be  affected,  unless  he  was  subject  to  a  duty 
of  speech  which  was  neglected,  to  the  harm  of  the  other  party.  Royal 
Ins.  Co.  V.  Beatty,  322. 

See  Agency. 

CORPORATIONS. 

1.  Agkeeme>t  Exacted  by  Subscriber  to  Stock  of  Corporation  from 

other  subscribers,  to  the  effect  that  if  at  the  end  of  one  year  he  should 
desire  to  sell  the  shares  subscribed  for,  they  will  purchase  the  same,  and 
pay  tho  amount  paid  by  him,  with  interest,  is  valid  and  enforceable.  It 
is  not  fraudulent  as  to  co-subscribers;  nor  does  it  fall  within  the  reasons 
under  which  secret  agreements  between  subscribers  and  the  corporation, 
that  the  former  need  not  be  bound  by  their  subscription,  have  been  de- 
clared fraudulent  and  inoperative.     Meyer  v.  Blair,  500. 

2.  Railroad  Corporation  has  No  Power  to  Guarantee  the  Payment  of 

Dividends  to  the  Subscribers  of  Stock  in  Elevator  Corporation, 
under  a  charter  which  grants  the  railroad  corporation  authority  "  to  do 
all  lawful  acts  properly  incident  to  a  corporation,  and  necessary  and 
proper  to  the  transaction  of  the  business  for  which  it  is  incorporated,"  and 
provides  further  "that  said  company  shall  possess  such  additional  pow- 
ers as  may  be  convenient  for  the  due  and  successful  execution  of  tho 
powers  granted  in  this  charter. "  Elevator  Co.  v.  Memphis  etc.  R.  R.  Co. 
798. 
8.  Corporation  has  Power  to  do  Such  Business  only  as  it  is  authorized 
by  its  act  of  incorporation  to  do.  If  it  makes  a  contract  manifestly  be- 
yond its  powers,  a  court  of  chancery,  on  application  of  a  stockholder, 
will  restrain  it  from  carrying  out  the  contract,  and  a  court  of  law  will 
sustain  no  action  on  the  contract  against  the  corporation.     Id. 

4.  Notice  of  Powers  and  Llgal  Capacity  of  a  Corporation  is  indisput- 

ably imputed  to  all  persons  contracting  with  it.     Id. 

5.  Purchaser  of  Stock  Standing  in  the  Name  of  his  Vendor  on'the  books 

of  a  corporation,  in  good  faith  and  for  value,  does  not  hold  such  stock 
subject  to  equities  of  third  persons  therein  of  which  he  had  no  notice. 
Caulkina  v.  Gas  LiglU  Co.,  786. 

6.  Corporation  is   Charged   wmi  the   Duty  of  Trustee  towards  its 

Stockholders  for  many  purposes;  and  it  must  therefore  exercise  duo 
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eare  and  diligence  to  protect  the  title  of  the  cestui  que  trust  or  beneficial 
owner,  and  is  answerable  for  any  injury  Bostained  by  him  through  it» 
negligence  or  misconduct.     Id. 

7.  Knowleixsb   of  Contknts  op  Will  will  bb   Imputkd  to  a  Corpora- 

Tio.v  from  its  knowledge  of  the  existence  of  a  will  upon  the  terms  of 
which  title  to  its  stock  depends.  More  especially  is  this  true  where 
the  corporation  has  taken  up  and  canceled  stock  standing  on  its  books 
in  the  name  of  the  testator,  and  issued  in  lieu  thereof  other  Ktock  in 
terms  referring  on  its  face  to  such  will.     Id. 

8.  Corporation    most  Protect    its  IShare-holders  from  Unaothorizeu 

Transfers  of  their  Stock  upon  its  books,  so  far  as  the  exercise  of 
proper  diligence  and  eare  will  enable  it  to  do  so;  and  must  respond  to 
them  in  damages  for  any  injury  sustained  by  them  from  its  failure  to 
exercise  such  care  and  diligence.     Id. 

9.  If  Certificate  of  Stock  is  Lssued  in  Name  of  A.  W.,  devisee  under 

the  will  of  M.  R.,  deceased,  the  title  of  A.  W.  remains  subject  to  all 
the  conditions  of  the  will  by  which  it  was  bequeathed  to  him,  and  if 
the  corporation  permits  him  to  surrender  such  stock,  and  then  issues  in 
lieu  thereof  a  certificate  to  him  or  to  another  person,  in  which  no  mention 
is  made  of  the  fact  that  the  stock  is  held  under  or  subject  to  such  will, 
it  will  be  answerable  in  damages  to  any  person  injured  by  such  surrender 
and  reissue.     Id. 

10.  AoncB  OF  Legal  Adviser  of  Corporation  will  not  Relieve  It  frow 
Liability  for  improperly  issuing  stock,  and  omitting  from  the  certifi- 
cate a  condition  which  ought  to  have  been  inserted  therein,  and  which 
was  contained  in  the  certificate  surrendered.     Id. 

11.  A.S3IONEB  of  Certificates  of  Stock  Takes  Them  Scteject  to  All  Equi- 
ties existing  against  the  assignor.  They  are  merely  evidence  of  the 
ownership  of  shares,  and  are  not  negotiable.  Young  v  South  T.  I.  Co., 
752. 

12.  Attachment  of  Shares  of  Stock  Takes  Precedence  over  Sale  thereof 
Previously  Negotiated  but  not  consummated  by  an  actual  transfer  and 
delivery  of  the  stock  certificate  until  after  the  attachment  was  levied, 
although  made  without  notice  of  the  attachment.     Id. 

13.  Situs  of  Corporation  Itself  Determines  Situs  of  Stock,  without 
regard  to  the  locality  of  the  stock  certificates.     Id. 

14.  Corporation  Formed  in  One  State  may  be  Made  Dome-stic  Corpo- 
ration OF  Another  State,  in  which  it  has  its  ofScers  and  transacts  it* 
business,  notwithstanding  the  fiction  of  the  law  that  a  curi>->ration 
dwells  only  in  the  state  of  its  creation,  and  cannot  migrate  therefrom. 
Id. 

16.  Corporation  Formed  in  Another  State  for  Manufactuuino  or  Min- 
ing Purposes  Becomes  Domestic  Corporation  of  Tennessee  by  com- 
plying with  the  act  of  1877,  chapter  31.     Id. 

16.  Corporation  Formed  in  Another  State  for  Ma.nufacturino  or  Min- 
ing Purposes  will  be  Presumed,  in  the  absence  of  proof  to  the  contrary, 
to  have  complied  with  the  Tennessee  act  of  1877,  chapter  31,  where  it 
carries  on  business  in  Tennessee,  and  its  general  office,  ufliccrs,  directory, 
books,  seal,  plant,  and  property  are  in  that  state.     Id. 

17.  Misnomer  of  Corporation  must  be  Pleaded  in  Abatemk.vt,  or  it  is 
waived.     Id. 

18.  New  York  Stock  Exchanob  is  a  voluntary  association  of  individuals, 
without  a  charter,  for  the  purpose  uf  affording  facilities  in  transacting 
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their  business  of  brokers.  It  is  not,  strictly  speaking,  a  copartnership; 
but  the  rights  of  the  associates  do  not  substantially  diflFer  from  those  of 
partners,  so  far  as  their  rights  in  the  property  of  the  association  ara 
concerned.     Belmont  v.  Hatch,  495. 

19.  Rights  of  Member  of  New  York  Stock  Exchange  aee  Such  onlt  w 
the  constitution  and  by-laws  of  the  association  give  him;  and  when  he 
ceases  to  be  a  member  by  the  competent  judgment  of  the  governing 
committee  he  has  no  further  concern  or  interest  in  the  association,  ex- 
cept it  is  given  by  its  laws.     Id. 

20.  Member  of  Stock  Exchange  of  New  York  Who  has  Forfeited  hm 
Seat  has  No  Right  to  Moneys  received  by  the  association  from  an- 
other person  who  has  been  admitted  to  occupy  the  place  made  vacant  by 
such  forfeiture.     Id. 

il.  Incorporators  ark  Individually  Liable  for  Money  Illegally  Rb- 
ceived  by  Corporation,  where  tlie  corporation  is  but  a  cloak  for  the 
purpose  of  covering  up  the  gaming  transactions  contemplated  in  its  or- 
ganization, and  done  as  a  business.     McOreto  v.  City  P.  Ex.,  771. 

CO-TENANCY. 

1.  Co-tenancy  —  Rights  op  Co-tenants.  —  Where  Tenant  in  Common  HAa 

BEEN  Fraudulently  Deprived  of  his  Interest  in  an  oil  leasehold  by 
his  co-tcnauts,  and  he  brings  suit  to  recover  the  value  of  his  share  of  the 
oil  produced  and  converted  by  them  while  in  possession,  the  defendants 
are  not  entitled,  in  such  suit,  to  recoup  from  the  value  of  the  oil,  as  a 
chattel,  the  expenses  of  its  production.     Foster  v.  Weaver,  573. 

2.  Co-tenancy  —  Ouster  —  Rents  and  Profits.  —  Sole  possession  of  prop- 

erty incapable  of  actual  division,  or  separate  occupancy  by  one  co-tenant, 
is  an  ouster  as  to  the  other,  and  entitles  the  latter  thereafter  to  his  share 
of  the  rents  and  profits.     A  nnely  v.  De  Sausser,  725. 

3.  Co-tenant  in  Sole  Possession,  Liability  of  for  Rent.  —  As  between 

co-tenants,  the  occupying  tenant  is  liable  for  rent  on  so  much  of  the  prop- 
erty as  produced  rent  when  he  took  possession.  If  he  makes  improve- 
ments, he  is  not  entitled,  as  against  his  co-tenant,  to  compensation  for 
them,  nor  is  he  liable  for  the  increased  rent  resulting  from  such  improve- 
ments.   Id. 

4.  Co-tenant  in  Sole  Possession  of  Property  incapable  of  division  or 

separation,  and  who  makes  improvements,  is  liable  to  the  tenant  out  of 
possession  for  so  much  of  the  rents  as  the  latter 's  undivided  interest  in 
the  property  may  have  contributed,  along  with  such  improvements,  to 
the  production  of  rent,  leaving  the  rents  due  exclusively  to  such  improve- 
ments to  the  tenant  who  made  them.  Id. 
6.  Co-tenant  in  Sole  Possession  of  Property  incapable  of  division,  who 
insures  on  his  own  account  improvements  made  by  him,  and  after  their 
destruction  by  fire  uses  the  insurance  money  in  repairing  and  restoring 
them,  is  not  accountable  to  his  co-tenant  out  of  possession  for  any  part  of 
the  insurance  money  received  by  him.     Id. 

CREDITORS'  BILLS. 
See  Executions. 

CRIMINAL  LAW. 
1.  Statute  is  CoNSTrruTioNAL  Wiiicu  Declares  that  if  Defendant  in  a 

Criminal  Cause  obtains  the  reversal  on  appoal  of  a  judgment  against 
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him,  the  court  may  order  a  new  trial,  and  that  "  the  granting  of  a  new 
trial  places  the  parties  in  tho  same  position  as  if  no  trial  had  been  had." 
Upon  such  new  trial  the  defendant  may  be  tried  and  convicted  of  any 
offense  embraced  within  ^he  indict;mcnt,  though  of  a  higher  grade  than 
that  of  which  he  was  found  guilty  at  tho  first  trial.  People  v.  Palmer, 
All. 
2.  New  Trial  in  Cbihlnal  Case.  — The  granting  of  a  new  trial  to  one  con- 
victed of  manslaughter,  upon  an  indictment  for  murder,  is  not  a  bar  to 
another  trial  of  him  under  the  same  indictment  for  the  higher  offense. 
Commonwealth  \.  Arnold,  114. 

5.  Legislature  has  Constitutional  Right  to  Prescribe  Terms  upoif 

Which  New  Trial  shall  be  Granted  to  one  who  has  been  convicted 
of  a  crime;  and  a  statute  which  provides  that  "the  granting  of  a  new 
trial  places  the  parties  in  the  same  position  as  if  no  trial  had  been  bad  " 
ia  not  unconstitutional.  Id. 
4.  An  iNQriRY  re-spectinq  the  Sanity  of  a  Prisoner  at  thb  Time  or 
his  Arraignment  can  be  had  only  when  the  judge  before  whom  the 
arraignment  is  to  take  place  has  doubts  respecting  such  sanity.  An  in- 
quest, or  inquiry  by  a  jury,  may  be  had,  in  the  discretion  of  the  judge  and 
for  the  purpose  of  informing  his  conscience  whether  the  arraignment  or 
trial  ought  to  proceed;  but  the  defendant  is  not,  as  a  matter  of  legal 
right,  entitled  to  have  a  separate,  independent,  and  preliminary  trial  of 
that  question  by  a  jury  specially  impaneled  for  that  purpose.  Tho 
question  of  the  sanity  of  the  prisoner,  both  at  the  trial  and  at  the  com- 
mission of  tho  alleged  offense,  remains  an  open  one  to  be  parsed  upon  by 
tho  jury  before  whom  he  is  tried;  and  after  they  have  passed  upon  that 
question  and  affirmed  that  he  is  and  was  sane,  the  appellate  court  will 
not  stop  to  inquire  whether  the  discretion  of  the  trial  court  was  pru- 
dently exercised  when  it  decided  not  to  call  for  the  aid  of  a  jury  at  the 
time  of  the  arraignment  to  determine  whether  ho  was  then  sufficiently 
sane  to  plead  to  the  indictment.      Webber  v.  CommomneaUh,  G34. 

6.  Cross-examination. — On  a  Trial  for  Murder  a  Witness  Testified 

TO  A  Conversation  between  the  deceased  and  the  prisoner  immediately 
preceding  the  fatal  encounter,  in  which  the  deceased  said  that  if  the 
prisoner  had  been  a  gentleman  ho  would  not  have  talked  as  ho  did  at  a 
previous  visit.  It  was  held  that  the  prisoner  had  no  right  to  ask  on 
cross-examination  of  the  same  witness  what  it  was  that  had  been  said  at 
the  prior  visit,  because  what  was  said  at  the  prior  visit  was  no  part  of 
the  res  gesUs  of  the  encounter,  and  there  was  nothing  in  the  examination 
in  chief  which  would  make  it  a  proper  subject  for  cross-examination.   Id. 

6.  Evidence  —  Insanity. — When   the   defense  of  insanity  is  interposed  on 

behalf  of  a  prisoner  on  trial  for  murder,  and  it  is  claimed  that  a  change 
in  his  mental  condition  began  at  a  particular  date,  no  error  is  committed 
by  the  exclusion  of  evidence  of  his  character  and  conduct  prior  to  that 
date.     /(/. 

7.  As.sault  and  Battery.  —  In  Action  for  Damages  kok  Assault  and  Bat- 

tery, It  is  Permissible  to  tho  defendant  to  sliow,  in  mitigation  of  dam- 
ages, that  tho  parties  fought  by  nmtual  consent,  but  Huch  consent  cannot 
bo  shown  as  a  bar  to  tho  action.     BarhoU  v.    Wriijitt,  b'ib. 

8.  liUKOLAUY.  —  Incomplete  BciLDiNO  whicl»  carpenters  are  euKagod  in  fmiah- 

ing,  and  where  they  have  deposited  their  tools,  protecting  thu  buihling 
by  closing  tho  outer  doors  ami  fastening  tho  windows  with  a  canvaa 
frame,  which  is  broken,  and  tlio  building  entered  and- their  tools  otolea 
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therefrom,  ia  such  place  of  business  as  burglary  may  be  committed  iu 
under  section  4386,  Georgia  Code.     Grimes  v.  State,  112. 

9.  Burglary. — Openinq  of  Closed  Door,  though    it  is  neither  latched, 

bolted,  nor  locked,  the  hoisting  a^  window,  or  breaking  a  pane  of  glas* 
and  effecting  an  entrance  into  a  house  thereby,  is  such  breaking  as  con- 
stitutes burglary.     Id. 

10.  Burglary  —  EvrDENCE  of  Guilt.  — Where  the  accused,  recently  after  the" 
commission  of  a  burglary,  was  found  in  possession  of  some  of  the  tools 
taken  from  the  house,  and  he  cannot  account  satisfactorily  for  such  pos- 
session, the  fact  that  other  tools  were  found  with  a  fellow-lodger,  who, 
being  accused  of  the  burglary,  ran  away,  will  not  acquit  defendant  of 
participation  in  the  crime.     Id. 

11.  Criminal  Law.  —  Agent  and  Cashier  of  Unincorporated  Baitkino- 
AssociATioN  IS  Guilty  of  Embezzlement,  although  himself  a  share- 
holder, where,  having,  by  virtue  of  his  employment  as  such  agent  and 
cashier  by  the  board  of  directors,  the  exclusive  custody  of  the  assets  of 
the  association,  he  fraudulently  converts  them  to  his  own  use.  State  v. 
Kusnich,  564. 

12.  Indictment  for  Forgery  is  Sufficient  if  It  Charges  Offense  with 
Such  Degree  of  Certainty  as  to  enable  the  court  to  pronounce  a 
proper  judgment  in  case  of  conviction.     LuUrell  v.  State,  761. 

13.  Forgery  may  ee  Committed  by  Fraudulently  Making,  over  One'» 
own  Signature,  a  Writing,  which  if  genuine,  would  possess  legal 
efficacy,  and  which,  although  not  genuine,  may  operate  to  the  prejudice 
of  another's  rights.     Id. 

14.  Bill  of  Costs,  Required  by  Law  to  Entitle  Justice  of  Peace  to 
Costs  in  Criminal  Cases,  is  "Writing,"  within  the  meaning  of 
section  5492  of  the  Tennessee  code,  which  defines  forgery  to  be  the 
"fraudulent  making  or  alteration  of  any  writing  to  the  prejudice  of 
another's  rights. "  If  genuine,  it  possesses  legal  efficacy,  and  although 
not  genuine,  it  may  operate  to  the  prejudice  of  the  county.     Id. 

16.  County  is  Person  Within  Contemplation  of  Law  against  Forgery, 
and  a  writing  made  to  its  prejudice  is  within  the  meaning  of  sectioa 
5492  of  the  Tennessee  code,  which  defines  forgery  to  be  the  "  fraudulent 
making  or  alteration  of  any  writing  to  the  prejudice  of  another's  rights. " 
Id. 

16.  Motion  in  Arrest  of  Judgment  Made  by  Defendant  in  Criminal 
Case  cannot  Properly  be  Considered  by  Supreme  Court  of  Ten- 
nessee, an  appeal  having  been  completed  by  recognizance  before  the 
making  of  such  motion,  and  the  order  of  the  court  granting  the  appeal 
not  having  been  vacated.     Id. 

17.  Indictment  fob  Forgery  must  Set  Forth  Instrument  Forged  with 
Literal  Accuracy,  or  show  good  cause  for  the  omission  to  do  so;  and 
the  instrument  thus  set  forth  must  be  shown  in  the  proof  with  the  same 
accuracy.     Id. 

18.  Evidence  that  Defendant  Transferred  Paper  Alleged  to  have 
been  Forged  by  Him  is  Improperly  Admitted,  where  the  forgery  ia 
not  established,  and  there  is  no  count  in  the  indictment  for  passing  or 
offering  to  pass  a  forged  paper.     Id. 

19.  Kidnaping. — Defendant  is  Guilty  of  Kidnaping,  as  defined  in  the 
penal  code  of  New  York,  who  procures  a  woman,  under  the  false  pretenses 
that  employment  had  been  procured  for  her  in  a  foreign  country  as  a 
governess,  in  the  family  of  D.  B.,  to  take  passage  in  a  steamer  and  em- 
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bark  for  snch  coantry,  when,  in  tmth,  the  said  D.  B.  was  the  keeper  of 
a  bouse  of  prostitution,  and  the  truo  object  of  defendant  and  D.  B.  wa« 
to  procure  an  inmate  of  such  house.     People  v.  De  Leon,  444. 

20.  Kidnaping.  —  One  is  Guilty  of  Inveiglinq  wlio,  without  force,  but 
by  fraud  aud  deception,  subjects  to  his  control  tlie  will  of  another.     Id. 

21.  KiDN.iPiNG. — One  i.s  Sent  out  of  the  State  "against  her  Will," 
if  her  consent  to  go  was  procured  by  fraud.    Id. 

22.  Criminal  Law.  —  Court  has  Right  to  Take  Special  Verdict  from 
Jury  in  Criminal  Case,  and  especially  if  the  facts  are  peculiar,  and  the 
case  itself  lies  upon  the  border.     Commonwealth  v.  Eichelberyer,  642. 

23.  Id.  —  Larceny  and  Obtaining  Goods  by  False  Pretenses  Distin- 
guished. —  If  by  means  of  any  trick  or  artifice  the  owner  of  property 
is  induced  to  part  with  the  possession  only,  still  meaning  to  retain  the 
right  of  property,  the  taking  by  such  means,  if  done  animo  fnrandif  will 
amount  to  larceny;  but  if  the  owner  part  with  not  only  the  possession  of 
the  goods  but  the  right  of  property  in  them  also,  the  offense  of  the  party 
obtaining  them  will  not  be  larceny,  but  the  offense  of  obtaining  goods  by 
false  pretenses.    Id. 

34.  All  Races  and  Classes  are  Alike  Bouttd  to  keep  the  peace  and  observe 
the  law,  and  the  superintendent  of  a  plantation  has  no  more  right  to 
terrify  the  laborers  under  him,  and  their  families,  than  they  have  to  ter- 
rify him  and  his  family.  This  regardless  of  the  color  of  the  respective 
parties.     Spencer  v.  State,  74. 

26.  Justifiable  Shooting.  —  Where  Superinte.'TOent  of  Plantation,  after 
reprimanding  two  of  his  negro  laborers,  went  armed  to  the  house  of  one  of 
them,  who  with  his  family  was  within,  and  discharged  his  gun  into  or  by 
the  window,  and  then,  as  such  laborers  were  going  armed  toward  the  pub- 
lic road,  pursued  them,  and,  after  they  reached  the  road  and  were  shel- 
tered behind  a  tree,  shot  at  them,  wounding  one,  and  they  shot  at  him 
at  the  same  time,  the  shooting  on  their  part  was  justifiable.  And  if 
immediately  thereafter  the  one  shot  called  to  the  other  to  shoot,  but  he 
did  not,  but  rushed  upon  their  adversary,  and  drew  his  gun  to  strike 
and  threatened  to  kill,  but  did  not  strike,  he  was  not  liable  for  shooting 
subsequently  done  by  his  comrade  when  their  combatant  was  retiring.  /(/. 

26.  Conspiracy.  —  It  is  Error  to  Charge  as  to  the  responsibility  incurred 
by  persons  who  participate  in  a  common  enterprise  or  purpose  to  bhoot 
another,  or  make  an  unlawful  attack,  when  it  is  not  shown  that  such 
enterprise  or  purpose  was  not  defensive  in  its  nature  aud  design,  or  that 
it  embraced  any  attack  upon  the  prosecutor  after  he  bad  ceased  to  occupy 
an  offensive  attitude.     Id. 

m.  Conspiracy.  —Common  PuRpass  Formed  Suddenly  in  emergency  to  de- 
fend, with  even  too  much  force  and  violence,  will  not  make  one  partici- 
pant liable  for  offensive  acts  done  by  the  other  alone  after  defense  has 
been  accomplished,  and  while  the  original  assailant  is  recreating  from 
the  scene  of  conflict.     Id. 

88.  Corpus  Delicti.  —  Identity  of  the  victim  need  not  be  established  by  direct 
evidence,  to  sustain  a  conviction  for  murder  or  manslaughter.  The  corput 
dflirli  is  the  existence  of  the  criminal  fact.  That  being  established, 
further  proof  of  the  identity*  of  the  deceased  need  not  bo  made  by  evi- 
dence of  the  same  direct  quality  and  character,  either  at  tiie  common  law 
nor  under  section  181  of  the  penal  eode  of  New  York.  People  y.  Painter, 
423. 
▲m.  St.  Rxr.,  You  IV.— 6a 
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29.  One  Who  in  Resisting  Akrest  Kills  Peace  Officer  is  guilty  of  mur- 
der, if  he  knew  or  had  reasonable  grounds  to  believe  that  the  deceased 
was  a  peace  officer.     Creighton  v.  Commonwealth,  143. 

30.  One  Who  Kills  Person  Assuming  to  Act  as  Peace  Officer  without 
authority,  in  resisting  an  arrest  by  the  latter,  is  to  be  tried  as  if  the 
deceased  had  not  been  acting  as  a  peace  officer.     Id. 

31.  Child  under  Seven  Years  of  Age  is  Conclusively  Presumed  to  bf 
Incapable  of  Committing  Crime;  but  between  the  age  of  seven  and 
fourteen  years  this  presumption  is  only  •prima  fack.  Heilman  v.  Corr- 
monwealth,  207. 

32.  Boy  under  Fourteen  Years  of  Age  is  Presumed  to  be  Incapable  o» 
Committing  Rape;  but  this  presumption  may  be  overthrown  by  testi- 
mony.    Id. 

83.  Court  should  Instruct  Jury  on  Trial  of  Boy  under  Fourteen  years 
of  age  for  rape  that  the  law  presumes  that  the  accused  did  not  know 
that  he  was  doing  wrong,  and  that  this  presumption  entitled  him  to  an 
acquittal,  unless  they  were  satisfied,  from  the  testimony,  that  he  was 
aware  of  the  wrongful  character  of  the  act,  and  of  his  legal  responsibility 
for  it.    Id. 

84.  Husband  is  Guilty  of  Rape  on  his  Wife,  where,  having,  for  the  pur- 
pose of  securing  evidence  to  procure  a  divorce,  made  an  agreement  with 
another  that  the  latter  shall  be  caught  in  the  act  of  sexual  intercourse 
with  her,  he,  in  pursuance  of  that  agreement,  is  present  in  another 
room  with  the  door  partly  open,  witnessing  and  sanctioning  the  act  of 
rape  when  it  was  committed,  his  presence  being  known  to  the  perpetra- 
tor of  the  crime.     People  v.  Chapman,  857. 

85.  Depositions  on  Preliminary  Examination  of  Accused  not  Signed  by 
the  witnesses  at  the  time  of  the  examination  are  essentially  defective,  and 
cannot  form  a  basis  for  an  information  against  him.  And  the  defect 
cannot  be  remedied  by  procuring  the  witnesses  to  sign  the  depositions 
after  the  committing  magistrate  has  made  return  of  the  examination.    Id. 

86.  In  Prosecution  for  Rape,  Complaint  Made  by  Party  Injured  is  Ad- 
missible in  evidence,  as  well  as  the  fact  that  complaint  was  made,  where 
the  person  outraged  is  of  tender  years,  and  her  silence  is  the  direct  con- 
sequence of  fears  of  chastisement  induced  by  threats  of  the  perpetrator 
of  the  wrong.  In  such  a  case  the  mother  may  be  permitted  to  detail  the 
circumstances  constituting  the  alleged  offense,  as  related  to  her  by  the 
outraged  girl.  The  rule  which  admits  evidence  of  the  fact  that  complaint 
was  made,  but  excludes  the  particular  facts  stated,  is  not  an  inflexible 
one,  and  ought  to  yield  where  the  particular  circumstances  of  the  case 
make  it  inapplicable.     People  v.  Gage,  854. 

87.  Delay  in  Making  Complaint  in  Case  of  Rape  Calls  for  Explanation 
before  the  court  will  admit  the  complaint  in  evidence.  But  the  fact  that 
the  person  injurec^  was  a  girl  of  tender  years,  and  appeared  to  be  under 
a  sort  of  duress,  caused  by  fear  of  the  whipping  which  the  perpetrator  of 
the  offense  impressed  upon  her  mind  would  befall  her  if  she  told  her 
parents,  is  a  sufficient  explanation  of  the  delay  to  justify  the  court  in 
admitting  her  complaint  in  evidence.     Id. 

See  Municipal  Corporations,  13. 

DAMAGES. 
1.  Judgment  for  Excessive  Damages  will  not  be  Reversed  unless  so  ex- 
cessive as  to  warrant  belief  that  verdict  was  result  of  prejudice,  passion, 
or  corruption.     Slieehy  v.  Kansas  City  R'y  Co.,  396. 
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■J.  Verdict  will  not  bb  Distttrbed  as  Excessive,  where  the  sole  issae 
was  one  as  to  value,  peculiarly  within  the  province  of  the  jury  to  deter- 
mine, and  the  verdict  is  supported  by  some  evidence,  not  entirely  satis- 
factory, however,  to  the  appellate  court.  Liltle  Hock  J.  R.  R.  Co.  v. 
Woodn{f,  51. 

v3.  Verdict  of  Ten  Thousand  Dollars  in  Action  for  Death  of  Brake- 
man  IS  NOT  So  Excessive  as  to  be  evidence  that  it  was  rendered  under 
the  influence  of  passion  or  prejudice.  Louisville  <k  N.  R.  R.  Co.  r, 
Brooke,  135. 

A.  Punitive  Damages  for  Willful  Neglect. — Jurv  mat  or  may  not,  in 
their  discretion,  give  punitive  damages,  under  sections,  chapter  57,  Gen- 
eral Statutes  of  Kentucky,  in  an  action  to  recover  damages  for  death 
caused  by  willful  neglect.  It  is,  therefore,  error  to  charge  the  jury  that 
they  should  give  punitive  damages  if  they  found  willful  neglect.     Id. 

5.  Damages  ajik  Excessive  fob  Injury  to  Minor,  where  verdict  is  for  four 
thousand  five  hundred  dollars,  M'hen  it  appears  that  the  services  of  plain- 
tiff's  son  who  was  injured  would  have  been  worth  only  one  hundred  dol- 
lara  a  year,  from  his  tenth  to  his  twelfth  year  until  his  majority.  Uurt 
V.  St.  Louis  etc.  R'y,  374. 

€.  Recovery  will  be  Confined  to  Compensatory  Damages,  in  the  absenc* 
of  circumstances  of  aggravation  in  the  case;  those  damages  which  are 
punitive  in  their  nature  will  not  be  allowed.     /(/. 

7.  Custodian  of  Church  in  Thickly  Populated  District  of  City  is  not 
Liable  for  Injuruss  Caused  by  Ringing  of  its  Bell  for  the  usual  ser- 
vices, to  one  who  was  suffering  from  sun-stroke  iu  an  adjacent  house, 
there  being  no  evidence  of  express  malice,  or  that  the  ringing  of  the  bell 
materially  affected  the  health  and  comfort  of  ordinary  people  in  tha 
vicinity.    Rogers  v.  Elliot,  316. 

See  Telegraphs,  2. 

DEBTOR  AND  CREDITOR. 
See  Liens;  Partnership;  Subrogation. 

DEDICATION. 

1.  Dedicatiok  of  Street  or  Alley  to  Public  Use  is  not  Perfect  unless  It 

is  Accepted  by  the  municipal  authorities.  ComvionwealUi  v.  Moorfteiut, 
509. 

2.  Dedication  of  Street  and  its  Acceptance  by  the  Municipal  Authori- 

TIE.S  mat  be  Inferred  from  its  use  by  the  public  for  a  loug  period,  ami 
its  being  represented  as  a  street  on  the  original  town  plat,  although  no 
work  has  ever  been  done  ujwn  it  by  the  iimuicipality.     Id. 

3.  Street  ih  not  Dedicated  to  1'ublio  U.sk  so  a.s  to  Ustop  the  Owner  or 

Land  over  Which  It  is  Laid  out  fro.m  Recoveri.no  Compensatio.h 
for  damages  sustained  by  him  from  the  opening  of  such  street,  by  the 
fact  that  he  has  made  couveyaucos  of  lan<l  abutting  thereon  in  which  the 
■treet  (then  designated  on  the  town  plats)  was  referred  to,  and  the  l&ads 
conveyed  were  described  as  fronting  on  or  bounded  by  such  street.  In  re 
Brooklyn  Street,  018. 

DEEDS. 
1.  Delivery  of  Deeds  ls  Presumed  to  have  been  Made  at  thxir  Date. 
Purdy  v.  Coiir,  491. 
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2.  Condition  SimsEQiJENT  in  Deed.  —  Where  grantee  to  a  conyeyance  of  Ian  J: 

covenants  to  erect  a  house  thereon  within  a  certain  time  nnder  penalty 
of  forfeiting  the  estate  conveyed,  the  deed  is  clearly  upon  condition  sub- 
sequent.    O'Brien  v.   Wagner,  3C2. 

3.  Grantee's  Title  to  Lank  Dependent  upon  Condition  StrBSEQUENT  is  not 

Divested  by  mere  failure  to  perform  such  condition.     Id. 

4.  Grantor  may  Waive  Forfeiture  for  CoxorrioN  Broken  by  grantee  of 

land  under  deed  containing  conditions  subsequent.     Id. 
6.  Entry  of  Land  for  Breach  of  Condition  Subsequent  in  Deed  —  Eject- 
ment. —  Entry  for  condition  broken  is  required  of  the  grantor  to  such 
deed  to  make  good  the  forfeiture,  or  he  or  his  heirs  may  maintain  eject- 
ment.    Id. 

6.  Upon  Breach  of  Condition  Subsequent  in  Deed,  Estate  Revests  in 

Grantor  then  in  Possession  at  once,  and  no  formal  act  on  his  part  i»^ 
required.     Id. 

7.  Presumption  —  Evidence. — After  Breach  of  Condition  Subsequent, 

the  presumption  arises  that  grantor  in  possession  is  holding  to  enforce 
the  forfeiture.  This  presumption  is,  however,  one  of  fact,  and  may  be 
overcome  by  evidence,  and  the  evidence  may  consist  of  the  acts  and 
declarations  of  the  party  in  possession,  and  the  like.     Id. 

8.  Deed,  when  a  Forgery.  — A  deed  signed  by  one  who  believed  it  to  be  the 

duplicate  of  a  lease  of  a  portion  of  the  premises  conveyed,  which  he  had 
signed  after  it  had  been  read  to  and  by  him,  the  lessee  therein  having 
placed  the  two  documents,  which  closely  resembled  each  other,  together 
upon  the  table  to  be  signed,  and  it  having  been  previously  agreed  that 
two  copies  of  the  lease  should  be  signed,  is  a  forgery,  and  not  the  deed 
of  the  signer,  and  being  a  forgery,  the  question  of  his  negligence  in  sign- 
ing a  supposed  copy  of  the  lease  without  reading  it  cannot  be  considered 
in  a  suit  to  set  aside  the  deed.  The  question  of  good  faith  cannot  arise. 
McOinn  v.  Tdbey,  848. 
See  Evidence,  1;  Fraudulent  Conveyances;  Married  Women,  1;  Taxa-^ 

TION. 

DIVORCE. 
See  Marriage  and  Divorce. 

DRUGGISTS. 
See  Negligence,  20-26. 

EASEMENTS. 

1.  Right  to  Permanent  Occupation  of  Another's  Land  is  an  Easemknt, 

which  can  only  be  created  by  a  writing  or  by  prescription,  which  pre- 
supposes a  grant.  Such  right  cannot  be  acquired  by  a  parol  agreement. 
Walker  v.  Shackelford,  61. 

2.  Sale  of  Real  Estate  on  Which  the  Owner  has  Imposed  a  Continuous 

OR  Apparent  Easement  or  SERvrruDB  for  tuk  Benefit  of  Another 
Part  of  his  real  property  is,  in  the  absence  of  some  stipulation  to\h© 
contrary,  subject  to  such  easement  or  servitude;  and  a  purchase  and 
conveyance  of  the  part  in  favor  of  which  an  easement  exists  vests  in  the 
purchaser  the  right  to  insist  on  the  continuance  of  such  easement,  whether 
his  conveyance  contains  any  express  grant  of  such  right  or  not.  Zell  v. 
Univeraalist  Soc. ,  654. 
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J.  EvTDENCB.  —  Fact  that  Party  Bid  at  a  Pttblio  Sale  of  an  Alley  is 
not  evidence  that  he  did  not  claim  the  right  to  use  it.     Id. 

4.  Onk  Entitled  to  Pass  over  Certain  Lands  to  Reach  a  Parcel  of  nis 
Re^\l  PitoPERTY  IS  Nor  OcLiuED  TO  SURRENDER  Buch  right  ou  l>ccoining 
the  owner  of  other  realty  over  which  he  might  pass  to  the  first-mentioned 
land.     /(/. 

A  Easement  —  Use  of  Alley. —  Alley  Dedicated  by  Parol  without  Re- 
STRicriONS,  for  the  use  of  all  the  lots  in  front  of  it,  which  has  been  con- 
tinuously used  for  thirty  years  or  more  for  ordinary  puriioscs,  may  l>o 
used  by  a  lot-owner  for  laying  an  underground  sewer-pipe  therein,  and 
a  bill  in  equity  by  the  owner  of  the  soil  to  restrain  such  use  will  not  lie. 
McEOumes  Appeal,  616. 

See  Statute  of  Frauds,  7. 

EJECTMENT. 

Defendant  in  Ejectment  may  Successfully  Plead  Title  Acquired  by 

adverse  possession,  fully  matured  after  warrant  and  survey,  but  before 

patent  issued  to  the  warrantee,  or  those  claiming  under  him,  whether  a 

patent  haa  been  subsequently  granted  or  not.     Patten  v.  Scott,  676. 

See  Statute  of  Limitations,  7. 

ELECTIONS. 

1.  Elections  —  Evidence.  —  Poll-books  and  Tally-sheets  Made  out  and 
Properly  Certified  by  the  election  oflScers,  and  the  ballots  themselves, 
are  the  primary  evidence  of  the  result  of  an  election,  but  if  these  are 
lost,  destroyed,  or  stolen,  secondary  evidence  is  admissible.  Dixon  v. 
Orr,  42. 

■f.  Same.  —  In  Contested  Election  Case,  Voters  Themselves  may  Tes- 
tify for  Whom  They  Voted,  buc  cannot  be  compelled  to  do  so  if 
they  choose  to  insist  upon  their  privilege  of  the  secrecy  of  the  ballot.    Id. 

J.  Same.  — Judges  and  Clerks  Who  Canvass  the  Votes  may  TESTin-,  in 
the  absence  of  the  election  returns  and  papers,  to  the  numl)er  of  votes 
given  to  each  person  who  is  voted  for,  and  spectators  who  were  present 
at  the  official  count,  heard  the  result  announced,  and  inspected  the 
papers  prepared  and  signed  by  the  officers  recording  such  result,  are 
competent  witnesses.     Id. 

EMBEZZLEMENT. 
See  Criminal  Law,  1L 

EMINENT  DOMAIN. 

1 .  Eminent  Domain  —  Principle  of  Compensation.  —  As  a  general  rule,  dis- 
connected properties  are  to  be  treated  as  separate  and  distinct  proper- 
ties, and  damages  for  rigl>t  of  way  will  ordinarily  be  assessed  on  this 
principle.     Polln  v.  I'ennMylvmia  <b  <S'.  li'yCo.,  CMJ. 

■J.  Id. —  Elements  of  Damage.  —  In  onltr  that  two  properties  having  no 
physical  connection  may  bo  regarded  a-s  one,  in  the  assessment  of  dam- 
ages for  right  of  way,  they  must  be  bo  inseparably  connect«<l  in  the  use 
to  which  they  are  applied  as  that  the  injury  or  destruction  of  one  must 
necessarily  and  permanently  injure  the  other.  If  not  so  connected,  tho 
recovery  of  damages  must  bo  confined  to  the  injuries  to  that  property  a 
portion  of  which  was  taken.     Id. 
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3.  Property  is  "Damaged  for  Pxtblic  Use,"  withln  Meaning  op  Constt- 

TiTTiONAL  Provision,  when  abutting  proprietor  is  damaged  by  grade  of 
street  being  established,  or  by  a  previously  established  grade  being 
raised  or  lowered.     Sheehy  v.  Kansas  City  R'y  Co.,  396. 

4.  Damages.  —  Railroad  Altering  Grade  of  Street,  under  right  conferred 

by  municipality,  is  liable  to  abutting  proprietor  for  damage  sustained, 
thereby.  Id. 
6.  Grade  of  Street  —  Action  for  Damages.  —  Abutting  Proprietor  on 
City  Street  has  such  an  easement  therein  as  would  support  an  action 
for  damages  peculiar  to  him  in  case  the  grade  of  the  street  is  established 
or  changed.     Id. 

6.  Eminent  Domain  —  Compensation.  —  Remedy   Provided  by  Pennsyl- 

vania Constitution  of  1874,  article  16,  section  8,  to  secure  just  com- 
pensation by  corporations  for  property  "injured  or  destroyed"  in  the 
construction  or  enlargement  of  corporate  works,  has  relation  to  such  in- 
juries to  one's  property  as  are  the  natural  and  necessary  result  of  the 
original  construction  or  enlargement  of  its  works  by  a  corporation,  and 
of  such  certain  character  that  the  damages  therefor  may  be  estimated  at 
the  time,  and  paid  or  secured  in  advance,  as  provided  in  the  constitu- 
tion. The  word  "injury,  or  "injured,"  as  used  in  the  constitution,  i» 
construed  to  mean  such  a  legal  wrong  as  would  be  the  subject  of  an  ac- 
tion for  damages  at  common  law.  For  such  injuries,  both  corporations 
and  individuals  now  stand  upon  the  same  plane  of  responsibility.  Penn. 
R.  R.  Co.  v.  Marchant,  659. 

7.  Id. — Under   Pennsylvania   Constitution  of  1874,  Article  16,  Sec- 

tion 8,  Corporation  is  Responsible  for  property  taken,  injured,  or 
destroyed  in  the  construction  or  enlargement  of  its  works,  but  is  not  lia- 
ble for  indirect  injuries  or  inconveniences  which  are  the  result  merely  of 
the  subsequent  operation  of  its  works  in  a  lawful  manner,  without  neg- 
ligence, unskillfulness,  or  malice.    Id. 

8.  Eminent  Domain,  Right  of.  —  Title  to  Land  is  Always  Held  upon 

Implied  Condition  that  it  will  be  surrendered  to  the  government  when 
the  public  necessities  demand  it,  and  when  full  compensation  has  been 
tendered.    LUtle  Rock  J.  R.  R.  Co.  v.   Woodruff,  51. 

9.  In  Taking  Property  under  Power  of  Eminent  Domain  for  railroad 

purposes,  it  is  none  the  less  a  taking  fox'  and  on  behalf  of  the  state,  be- 
cause it  may  be  done  in  the  name  of  a  corporation.     Id. 

10.  Owner  of  Land  Taken  for  Railroad  Purposes  is  Entitled  to  Rk- 
CEIVE,  as  the  measure  of  his  compensation,  the  market  value  of  the  land 
at  the  time  of  its  appropriation;  and  by  market  value  is  meant  the  price 
he  could  obtain  after  reasonable  and  ample  time  taken  to  effect  a  sale.    Id. 

11.  Market  Value  of  Property  Taken  for  Railroad  Purposes  is 
Usually  Proved  by  calling  witnesses  and  obtaining  their  opinions; 
and  it  is  competent  for  such  witnesses  to  support  their  estimates  by 
describing  the  property,  giving  its  location,  advantages,  and  surround- 
ings.    Id. 

12.  In  Ascertaining  Value  of  Land  Taken  for  Railroad  Purposes,  the- 
latitude  allowed  to  the  parties  in  bringing  out  testimony  of  facts  in  sup- 
port of  the  estimates  made  by  witnesses  is  a  matter  largely  in  the  dis- 
cretion of  the  presiding  judge.  The  owner  should,  however,  be  allowed 
to  put  in  evidence  every  fact  concerning  the  property  which  ho  would 
naturally  adduce  if  he  were  attempting  to  negotiate  a  private  sale;  and- 
opposing  counsel  should  be  allowed  to  make  every  inquiry  touching  the' 
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property  which  an  iudividual  about  to  buy  it  woul.I  feci  it  to  his  inter- 
est to  make.     Id. 

13.  In  Proceeding  to  Co:tdbmn  Site  for  Railbo.id  Bridge,  It  is  Compe- 
tent for  the  owner  of  the  land  to  adduce  evidence  showing  ita  superior 
advantages  as  a  bridge  site,  as  affecting  the  question  of  ita  market 
value.     Id. 

14.  Eminent  Domain.  — In  Proceeding  to  Condemn  Site  for  Landing  of 
Railroad  Bridge,  Instructions  asked  by  the  plaintiff,  and  refused  by 
the  court,  were  as  follows:  "That  in  considering  the  question  of  the 
value  of  the  property,  the  jury  will  not  award  the  owner  au  aiuouut  for 
damages  based  upon  what  the  railroad  company  may  have  saved  by  tak- 
ing the  land,  but  will  only  allow  as  damages  the  amount  which  the  owner 
may  have  been  damnified  by  the  loss  of  his  property,  and  in  their  esti- 
mate of  loss  they  may  consider  all  the  uses  to  which  a  yeraon  could  hav- 

devoted  the  property Persons  and  corporations  are  sometimes 

authorized  to  build  railroads  and  take  property  for  that  purpose,  and  in 
fixing  the  value  of  the  property,  the  rule  is,  not  how  much  is  the  land 
worth  to  the  railroad  company,  or  how  much  the  railroad  comi^any  will 
save  by  adopting  a  route  over  the  land  in  controversy,  but  what  is  the 
value  of  the  land  to  the  owner,  considering  all  the  uses  to  which  it  might 
be  devoted  by  him."  These  instructions,  being  erroneous,  were  properly 
refused.     Id. 

15.  Property  of  R.vilroad  Company  may  be  Taken  for  Public  Use, 
whenever  the  necessities  of  the  public  require  it,  to  an  extent  not  abso- 
lutely necessary  to  successfully  carry  out  the  object  and  purposes  of  the 
franchises  granted  to  the  company;  and  the  land  occupied  by  the  com- 
pany as  its  right  of  way  may  be  taken  by  the  state  under  its  power  of 
eminent  domain,  subject  to  this  single  limitation,  to  the  same  extent  as 
the  land  of  any  private  citizen,  either  for  the  use  of  another  railway 
company  or  for  a  public  highway.  Toledo  etc.  R'y  Co.  v.  Detroit  etc.  R.  R. 
Co.,  875. 

16.  Statute  Requiring  Railroad  Company  whose  Road  is  Crossed  to 
Pay  Any  Part  op  Expense  of  making  the  crossing  is  unconstitutional. 
And  a  statutory  provision  requiring  such  company  to  bear  some  propor- 
tion of  the  expense  of  keeping  the  crossing  in  repair  after  it  is  made  can 
only  be  justified  by  the  necessities  of  the  case  growing  out  of  the  connec- 
tion of  the  two  tracks,  and  the  extent  of  such  expense  required  to  be 
borne  by  it  should  be  limited,  as  near  as  may  be,  to  what  would  have 
been  necessary  to  keep  its  track  in  repair  at  the  crossing  had  the  same 
not  been  made.  And  this  rule  should  be  observed  whether  tho  crossing 
is  made  on,  above,  or  below  grade.     Id. 

IT.  Measure  of  Damages  to  Railroad  Company  whose  Road  is  Crossed 
BY  Another.  —  In  proceedings  by  one  railroad  company  to  acquire  tho 
right  to  cross  the  road  of  another  company,  any  additional  expense 
created  in  the  ordinary  use  of  tho  respondent's  road,  or  any  other  injury 
or  damage  to  its  track,  right  of  way,  or  frauciiise,  occasioned  by  the 
crossing,  and  which  may  properly  bo  considered  as  tlio  natural,  neces- 
sarj',  and  approximate  consequence  thereof,  should  Ihj  allowid  to  the 
respondent.  And  if,  at  tho  time  the  damages  or  compoii9;ition  are  as- 
sessed, it  is  not  known  in  what  manner  tho  proposed  crossing  is  to  bo 
made,  it  may  be  submitted  to  tlio  jury  ur  commissioners  to  find  what  the 
damages  or  compensation  should  Ik3  in  either  of  tho  three  modes  that 
may  be  adopted  in  making  the  crossing.     Id. 
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18.  Bona  Fide  Effort  to  Agree  for  Pctrchase  of  Property  Reqihre© 
FOR  Railroad  Crossino  is  a  condition  precedent  to  a  resort  to  pro- 
ceedings for  the  condemnation  thereof,  and  must  be  alleged  in  the 
petition  of  the  company  instituting  such  proceedings.     Id. 

19.  Petition  in  Proceedings  by  Railroad  Company  to  Acquire  Right 
ro  Cross  Another  Road  must  Fully  Describe  Rights  which  it 
seeks  to  have  condemned.  And  a  petition  which  asks  merely  for  the 
condemnation  of  the  title  to  the  land  covered  by  the  right  of  way  sought 
is  fatally  defective.     Id. 

EQUITY. 

1.  Equity.  —  Principlk  that  where  One  op  Two  Innocent  Partxes  must 

suffer  by  the  act  of  a  third  person,  he  must  bear  the  loss  who  put  it  in 
the  power  of  such  third  person  to  inflict  the  injury,  does  not  apply  where 
the  third  person  who  did  the  injury  did  so  himself,  without  warrant  or 
authority  from  any  one.     King  v.  SparJcs,  85. 

2.  Equity  will  Relieve  against  Mistake  in  Quantity  of  Land  Sold  at 

Judicial  Sale,  where  the  mistake  is  such  that  relief  would  have  been 
granted  had  the  sale  been  a  private  one.  And  where,  at  a  judicial  sale 
of  laud  for  the  payment  of  the  debts  of  a  decedent,  a  tract  of  land  sup- 
posed to  contain  but  forty  acres,  when  in  fact  it  contained  one  hundred 
and  twenty-eight  acres,  is  sold,  the  heirs  of  the  decedent,  all  the  debts 
having  been  paid,  may  recover  from  the  purchaser  the  excess  of  eighty- 
eight  acres,  he  being  allowed  to  elect  on  which  side  he  will  have  forty 
acres  laid  off  to  him,  or  to  take  the  whole  tract,  paying  for  the  excess  at 
the  rate  of  his  bid.  Miller  v.  Craig,  179. 
8.  Equity  will  not  Take  Jurisdiction  to  Compel  an  Accounting,  because 
the  account  is  complicated,  in  all  cases;  but  will  exercise  its  discretion 
and  will  deny  the  accounting  if  it  appears  that  it  would  result  in  very 
great  inconvenience  and  possible  oppression  to  the  defendant.  Uhlman 
V.  New  York  Life  Ins.  Co.,  482. 
See  Estoppel;  Forfeiture;  Mortgages,  1-3;  Powers;  Set-off. 

ESTATES  OF  DECEDENTS. 

HuaBAND  Who  Pays  Fureral  Expenses  of  Wife  may  Recover  Them 
FROM  HER  Executor,  in  Massachusetts,  her  estate  being  primarily 
liable  therefor  under  the  statutes.     Constantinides  v.   Walsh,  311. 

See  Executors  and  Administrators;  Partnership,  8-9;  Remainders,  4; 

Wills. 

ESTOPPEL. 
1.  Equitable  Estoppel. — Party  is  not  Estopped  from  Acquiring  and 
Enforcing  Title  to  a  lot  by  relinquishing  for  a  valuable  consideration 
his  claim  of  a  right  to  purchase  such  lot,  and  his  claim  for  improvements 
thereon,  and  advising  his  vendee  to  purchase  the  lot  of  the  owner,  and 
promising  not  to  do  so  himself,  nor  by  seeing  such  vendee  take  posses- 
sion of  and  improve  such  lot,  under  the  mistaken  belief  that  the  vendee 
had  made  a  valid  contract  to  purchase  it  from  the  owner,  if  it  appears 
that  the  vendor  had  in  fact  no  valid  claim  of  right  to  purchase  such  lot, 
that  his  contract  relinquishing  his  claim  was  oral,  and  there  is  nothing 
to  show  that  at  the  time  he  made  the  representations  and  promises  he 
intended  to  commit  any  fraud.     McLain  v.  BuUiier,  30. 
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2.  RsTOPrFX  Anisrfo  from  Aitmtsstons  or  REPRTar.STATiONs  ArPT.rea  osi-t 

TO  ExiSTTNO  RioHTS,  and  does  not  prevent  the  enforcement  of  a  titlo 
subsequently  acquired  from  a  third  j.     ^on.     Id. 

^.  Judicial  Declarations  do  not  Operate  as  an  Estoppel  when  merely 
conventional,  and  made  to  advance  the  convenience  and  interest  of  all 
parties  concerned,  and  which  have  subserved  that  purpose  and  have 
neither  damaged  nor  led  any  one  astray.     Harris's  Succession,  2G9. 

-4.  Witness  not  Testifying  on  uis  Own  Beualf  is  not  Estopped  fkom 
Telling  the  Truth  by  admissions  or  statements  which  ho  may  have 
made,  and  which,  were  his  own  interests  involved,  might  operate  againsk 
him  as  estoppels.     Purdy  v.  Coar,  491. 

5.  One  RECErviNO  a  Conveyance  of  Property  "  StTBjzcr  to  All  LreNs  or 

Mortgages  and  Taxes  thereon  "  is  not  estopped  from  showing  that 
an  apparent  mortgage  is  invalid.     Id. 

6.  Occupant  of  Real  Property  is  not  E.stopped  from  denying  the  title  of 

plaintiff,  who  sues  for  the  value  of  the  use  and  occupation  thereof,  if  the 
right  to  occupy  was  not  taken  under  any  agreement  with  plaintiff,  nor 
the  latter  accepted  or  recognized  as  landlord.  Davis  v.  Delaicare  »t  II. 
C.  Co.,  418. 

See  Agency,  8,  9;  Married  Women,  2,  3. 

EVIDENCE. 
1.  Geajhor's  Certificate,  Made  after  ni3  Coitvetance,  certifjing  to  any 
fact,  is  not  admissiblo  against  bis  grantee.     Purdy  v.  Coar,  491. 

3.  Evidence. — Arkansa.s  Statute  Defines  Signature  or  Subscription  to 

"Include  Mark,  when  the  person  cannot  write,  his  name  being  written 
near  it,  and  witnessed  by  a  person  who  writes  bis  own  name  as  a  wit- 
ness." Under  this  provision,  such  a  signature  is  not  to  bo  taken,  prima 
/acie,  as  genuine,  unless  the  person  who  writes  the  name  writes  his  own 
name  as  a  witness  to  it,  but  other  proof  of  the  genuineness  of  the  signa- 
ture is  not  excluded.     Ex  parte  filler,  17. 

3.  Issues  in  Civil  Action   are  Generally   Determtned  by  preponder- 

ance of  proof,  tho  court  or  jury  dealing  simply  with  the  probabilities  in 
the  case;  and  when  the  jury  finds  specifically  in  respect  to  a  particular 
fact  that  it  "  probably  "  does  not  exist,  it  is  a  finding  that  tbo  fact  does 
not  exist.     Davis  v.  Guarnicri,  54S. 

4.  General  Objection  to  rxi-e.  Admission  of  Evidence,  overruled  in  tho 

trial  court,  will  not  be  ground  for  reversal  iu  tlio  appelIa.to  court,  uulcsa 
there  were  grounds  of  objection  which  could  not  have  been  removed  had 
they  been  specified,  or  unless  the  evidence  is  in  its  essential  nature  in- 
competent. Turner  v.  NexD^mnjh,  453. 
6.  Contents  of  Wkitien  Instrument  cannot  be  Proved  by  Parol,  un- 
less the  failure  to  produce  tho  paper  itself  is  accounted  for.  ilemphiaetc 
R.  R.  Co.  V.  Benson,  77G. 

See  Elections;  Nui.sa>ce.s,  3;  Statute.^,  1 ;  Witnessbs. 

EXECUTIONS. 

1.  Lien  of  Exectttion  Relatfs  to  its  Tf.rtk,  and  attaches  to  all  {wrsonalty 

owned  by  the  defendant  between  tho  teste  and  tho  levy,  ho  as  to  defeat 
the  title  of  all  intermcdiato  purchasers.     ICdinirtli  v.  'f/iowptmn,  807. 

2.  Gkowin(;  Crops,  when    Fkuctus   l.sDusTKLALt-s,  ake   Pkhsonal  Pnoi*- 

KRTY,  and  as  such  subject  to  levy  and  sale  untler  execution.     Id. 
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3.  Lien  of  Execution  does  not  Exist  unless  nob  until  Propeett  is  Sub- 

ject TO  Levy;  hence,  where  by  statute  growing  crops  are  exempt  from 
levy  until  the  15th  of  Noveu  ber,  an  execution,  though  issued  or  tested 
before,  does  not  become  a  lieu  until  that  date.     Id. 

4,  Judgment  and  Execution,  Attack  on.  — Execution  defendant  may  dis- 

pute the  validity  of  the  judgment  and  execution  under  which  sale  and 
conveyance  of  his  land  was  made,  and  thus  destroy  the  purchaser's 
title,  though  he  cannot  defend  by  showing  an  outstanding  pauramount 
title  in  a  third  person.  Crenshaw  v.  Julian,  719. 
B.  Execution  Sale  will  not  be  Vacated  because  the  Purchaser  had 
Notice  of  Certain  Facts,  if  it  appears  that  they  are  the  same  fact* 
upon  which  the  court  whence  the  writ  issued  refused,  prior  to  the  sale, 
to  stay  proceedings  or  to  grant  any  other  relief.  The  purchaser's  right 
to  be  regarded  as  a  purchaser  in  good  faith  is  not  impaired  by  his  knowl- 
edge of  facts  which  the  court  had  already  adjudged  to  furnish  no  objec- 
tion to  the  proposed  sale.     Forest  0.  Co.'s  Appeal,  584. 

6.  Sale  of  Lands  under  Execution  Issued  on  Judgment  of  Court  op 

Record  after  Judgment  Debtor's  Death,  but  tested  prior  thereto, 
made  without  revivor  of  the  judgment,  within  twelve  months  after  it» 
rendition,  is  valid.     Montgomery  v.  Kealhafer,  780. 

7.  Execution  Defendant  cannot  Deny  Purchaser's  Title  by  interposing 

the  defense  that  the  legal  title  is  in  a  trustee,  and  that  defendant  has  no 
leviable  interest  in  the  land.     Crenshaw  v.  Julian,  719. 

8.  Right  of  Judgment  Debtor  to  Redeem  Lands  Sold  under  Execution 

IS  Legal  Right  created  by  and  depending  on  statute,  and  not  an  equi- 
table right,  and  cannot  be  reached  and  subjected  to  sale  by  a  creditor's 
bill  in  equity.  The  creditor  must  redeem  as  provided  by  statute.  Excirtj 
V.  Coolc,  7G5. 

9.  Creditor's  Bill  to  Reach  and  Subject  to  Sale  Judgment  Debtor's 

Right  of  Redemption  in  Lands  Sold  under  Execution  Fastens 
No  Lien  thereon,  and  is  no  obstacle  to  its  assignment  by  the  debtor, 
or  to  a  redemption  by  the  debtor  or  his  assignee,  a  court  of  equity  hav- 
ing 110  jurisdiction  to  entertain  such  a  bill.     Id. 

10.  Judgment  Creditor  Who  has  Redeemed  his  Debtor's  Lands  Soli> 
under  Execution,  and  Obtained  Legal  Title  thereto,  will  eb 
Compelled  to  submit  a  redemption  thereof,  by  a  court  of  equity,  by  the- 
debtor  or  his  assignee,  upon  payment  of  the  amount  of  his  bid,  with  in- 
terest and  costs,  and  cannot  hold  the  land  as  security  for  another  debt, 
although  the  creditor  did  not  advance,  or  have  authority  to  advance,  hi» 
bid,  as  provided  for  by  statute.     Id. 

11.  Trusts  —  Purchase  of  Land  at  Sherifi^'s  Sale. — The  defendant  in 
ejectment,  having  purchased  the  land  in  dispute  at  sherifiF's  sale,  under  a 
verbal  agreement  to  buy  for  the  plaintiff  as  whose  property  the  land  wa» 
sold,  with  a  right  in  the  latter  to  redeem  within  a  limited  period,  is  not 
a  trustee  ex  maleficio  for  the  plaintiff,  who  failed  to  pay  any  part  of  the 
redemption  money,  and  the  contract  resting  in  parol  merely  is  not  en- 
forceable.    Salsbunj  v.  Black,  631. 

12.  Equity  will  not  Give  Unlimited  Time  to  Redeem,  and  will  not  enforce 
the  right  three  years  after  the  period  for  redemption  has  expired,  th« 
property  in  the  mean  time  having  greatly  increased  in  value  through» 
repairs  and  improvements.     Id. 

See  Payments,  3-5;  Statdtks,  2. 
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EXECUTORS  AND  ADMIXISTRATORS. 
Kuixmr  of  Succkssion  rnocEEmNcs  and  REArpoiNTMKKT  or  Execttob 
THEREUNDER  AFFORD  No  GporND  OF  RELIEF  to  heirs,  whoro  they  inter- 
vene as  opponents  to  executor's  account,  and  ask  for  an  order  directing 
payment  over  to  them  of  funds  collected  by  him,  since  they  thereby  recog- 
nize such  executorship.     Harris  h  Succeaaion,  2G9. 

EXEMPTIONS. 

1.    EXEMPTIOJI.  —  iNJUXCmON  WILL  NOT  IsSUB  TO  ReSTRATN  TH«  SaLB  OF  Ex- 

KMPT  Property,  although  defendant  was  prevented  from  causes  over 
which  he  had  no  control  from  giving  the  required  notice  of  his  claim  of 
exemption,  and  filing  his  schedule  before  the  day  of  sale.  His  icmcdy  i* 
by  application  to  the  court  or  judge  to  stay  proceedings  under  the  execu- 
tion until  the  claim  for  exemption  can  be  made  and  determined.  Drigg» 
Bank  v.  Norwood,  30. 

f.  Exemption  — Garnishment.  — Wages  of  Railroad  Passenger  or  freight 
train  conductor,  who  is  not  employed  to  perform  any  manual  labor,  but 
who  Las  full  charge  and  management  of  the  train,  passengers,  baggage, 
condition  of  the  track,  and  train  hands,  arc  not  exempt  from  garnish- 
ment under  section  3354,  Georgia  Code,  as  the  daily,  weekly,  or  monthly 
wages  of  a  journeyman  mechanic  or  day-laborer,  even  when  such  con- 
ductor's wages  are  payable  monthly,  subject  to  deduction  for  loss  of 
time.     Miller  v.  Dugaa,  90. 

S.  Exemptions  —  Propebtf  FRAODfLENTLY  Transfekbed. — A  judgment 
debtor  who  fraudulently  transfers  property  to  his  wife,  and  omits  it 
from  a  schedule  of  all  his  property,  is  not  thereby  estopped  from  subse- 
quently claiming  it  as  exempt  from  seizure  under  execution,  where  the 
transferee  asserts  no  claim  to  it.     Sannoner  v.  King,  49. 

A,  Same  —  If  Total  Valuation  of  Judgment  Debtor's  Property,  includ- 
ing property  transferred  to  his  wife  in  fraud  of  his  creditors,  is  less  in 
amount  than  the  law  exempts  from  execution,  the  execution  creditor* 
cannot  subject  the  property  in  the  hands  of  the  transferee  to  the  pay- 
ment of  their  debts.     Id. 

S.  Debtor's  Right  to  Claim  his  Statutory  Exemption  is  co-extensive  with 
the  creditor's  right  to  seize  and  sell  under  his  execution,  except  in  the 
cases  specifically  excepted  from  the  operation  of  the  law;  and  the  attempt 
to  make  a  fraudulent  conveyance  is  not  one  of  the  excepted  cases.     Id. 

EXPERTS. 
See  Witnesses,  1,  2. 

FACTORS. 

1.  Consignee's  Possession  of  Bill  of  Lading  Gives  Hm  No  Trn-K  to  the 
property  therein  described  beyond  the  right  to  receive  it  from  the  carrier 
and  hold  it  subject  to  an  accounting  with  the  consignor  or  the  true 
owner.     Firnt  Nal.  Bank  v.  Egf,  431. 

S.  Consignee  of  Property  for  Sale  Who  Accepts  Drafts  upon  the  faith 
of  tlie  consignment  acquires  the  right  to  sill  the  property,  and  apply 
its  proceeds  towards  the  payment  of  the  draft-s;  but  if  these  prove  insuf- 
ficient, he  has  no  lieu  for  the  aiiioiuit  of  tho  deficiency  on  subsequent  con- 
signments, to  the  prejudice  of  persons  who  have  advanced  moneys  upoD 
them,  and  taken  transfers  of  tho  bills  of  lading  as  eecurity.     Id. 
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^.  CoyioNEE  HAS  No  LiEN  ON  PRorERTY  CONSIGNED  TO  HiM  for  moneys  dn« 
on  prior  transactions  between  him  and  the  consignor,  as  against  a  trans* 
feree  of  the  bill  of  lading  who  has  advanced  moneys  thereon  in  good 
faith.     Id 

FORFEITURES. 
Equity  will  Relieve  against  Forfeiture  incurred  by  the  breach  of  a 
covenant  in  a  lease  to  insure  in  a  certain  manner,  caused  by  accident  or 
mistake,  and  not  from  any  willful  default  or  culpable  negligence,  when 
the  lessor  has  not  in  fact  been  injured,  and  can  be  placed  t'n  statu  quo, 
Macti^  V.  Osbom,  323. 

FORGERY. 
S«e  Cbiminal  Law;  Deeds,  8;  Negotiable  Instruments,  16. 

FRANCHISES. 
See  Railroads. 

FRAUDULENT  CONVEYANCES. 

1.  Voluntary  Conveyance  by  Father  to  his  Children  on  Eve  or  eu 

Marriage,  though  made  without  the  knowledge  or  concurrence  of  the 
intended  wife,  is  not  fraudulent  as  to  her,  where  the  intention  is  to  pro- 
vide for  the  children,  and  not  to  defraud  the  wife,  and  the  advancement 
is  reasonable  when  considered  with  reference  to  the  property  of  the 
grantor.     Fcnneseey  v.  Fennessey,  210. 

2.  Deed  is  not  Fraudulent  as  to  Creditors  when  Made  to  Perfect  Title 

TO  Land  of  Which  an  Oral  Gift  had  been  made  to  a  son  by  his 
father,  at  a  time  when  he  was  solvent,  and  when  the  former,  relying 
upon  the  consummation  of  such  oral  gift,  had  entered  and  made  perma- 
nent and  lasting  improvements.  In  such  case  the  donee  stands  before  a 
court  of  equity  in  the  attitude  of  a  purchaser  for  a  valuable  consider- 
ation, and  could  have  compelled  a  conveyance  to  him  of  such  land  had 
it  been  refused.     Dozier  v.  AlcUson,  388. 

3.  Fraudulent  Conveyances. — Bond  and  Mortgage  Given  Partly  to 

Secure  Real  Debt,  but  partly  to  protect  the  obligor's  property  against 
certain  persons  holding  his  indorsements,  is  fraudulent  and  void,  and  as- 
sailable by  all  creditors  existing  at  the  time  of  the  transaction.  Barrets 
V.  Nealon,  628. 

GAMING. 
,  See  Statute  of  Limitations,  4. 

GIFTS. 
Evidence  Justifies  Finding  of  Perfected  Gift,  where  it  is  to  the 
effect  that  after  the  alleged  donor  deposited  a  sum  of  money  in  a  savings 
bank  in  his  own  name  as  "  trustee  "  for  the  alleged  donee,  the  depositor 
told  the  beneficiary,  "I  put  it  in  for  you"  in  the  bank,  and  "That 
money  is  yours."    Alger  v.  North  End  Sav.  Bank,  331. 

GROWING  CROPS. 
See  Executions,  2;  Mortgages,  4,  5. 
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GUARDIAN  AND  WARD. 

1.  OcabdiaN  and  Ward  —  Deposit  by  Guardian.  —  When  money  belonging 

to  wards  ia  deposited  in  a  bank  by  their  gnardian  to  his  credit  "a« 
guardian,"  his  executor,  after  his  death,  cannot  claim  such  money,  u  it 
belongs  solely  to  the  wards,  and  constitutes  no  part  of  the  assets  of  th» 
testator's  estate.     Oary  v.  People's  Nat.  Danl,  733. 

2.  Guardian  and  Ward  —  Laches.  —  Where  guardian  deposits  the  money  of 

hb  infant  wartls  in  a  bank  to  his  credit  "  as  guardian,"  and  afterwards 
dies,  the  failure  of  such  wards  to  claim  the  money  for  five  years  doea 
not  forfeit  their  right  to  it  through  laches  or  non-claim.     Id. 

HABEAS  CORPUS. 
Prisoner  will  not  be  Discharged  on  Habeas  CoRrus  because  of  Errors 
in  the  sentence,  imposed  by  a  court  of  competent  jurisdiction,  or  in  the 
mittimus.    SennoWa  Case,  344. 

HIGHWAYS. 

1.  No  Title  can  be  Acquired  in  the  Public  Streets  or  Highwats  by  Ad- 

verse Possession.  Public  rights  are  not  destroyed  by  long-coutinued 
encroachments  or  permissive  trespasses.    Commonuvalth  v.  Moorhead,  699. 

2.  Per.son  Using  Public  Highway  is  not  Bound  to  Anticipate  danger, 

without  some  notice  of  a  condition  of  things  suggesting  a  peril  of  travel. 
Turner  v.  Newbunjli,  543. 

3.  Highways. — Where  Objects  Ordinarily  Calculated  to  Frighten 

Roadworthy  Horses  are  placed  and  suffered  to  remain  in  the  public 
highway,  they  are  regarded  as  defects,  and  after  due  notice  to  the  pub- 
lic authorities  the  township  is  liable  for  injuries  caused  thereby,  not- 
withstanding the  party  injured  might  maintain  an  action  against  th* 
persons  who  placed  the  obstruction  in  the  highway.  Nor  is  the  rule  of 
liability  altered  by  the  fact  that  the  obstruction  was  upon  tlie  margin 
instead  of  the  path  of  the  highway.    North  M.  Tp.  v.  Arnold,  650. 

4.  Id.  —  Law  does  not  Impose  upon  Township  Officers  Absou'tk   Lia- 

bility for  every  insutiiciency  of  a  road,  but  they  aro  retjuired  to  do  what 
is  practicable  to  preserve  a  condition  of  reasonable  safety  with  reference 
to  the  amount  and  kind  of  travel.     Id. 

f.  Id.  —  Notice  of  Defect,  Evidence  Affecting.  —  In  an  action  for  injuries 
caused  by  the  plaintiff's  horse  taking  fright  at  piles  of  lumlxir  on  the 
margin  of  the  highway  and  projecting  into  it  on  either  side,  it  is  proper, 
as  affecting  the  question  of  notice  to  the  township  authorities,  to  udmit 
evidence  showing  that  on  numerous  prior  occasions  lumber  was  so  pdcd 
at  that  place.     Id. 

C  Id.  —Right  of  Owner  of  Land  Abutting  on  Public  Highway  to  Us» 
Portion  of  Highway  in  a  reasonable  manner,  for  special  purposes,  tern- 
porardy,  is  not  subservient  to  the  right  of  the  traveling  public,  and  its 
exercise,  without  negligence,  imposes  no  liability.     Id. 

8««  Dedication;  Municipal  Corporations;  Marriage  and  Divorce;  Mab- 
RIBD  Women;  Negligence,  20-20. 

HO.MESTEADS, 
1.  IwjuNcnoN  to  Prevent  Sale  of  1Iome.stead  under  Execution  will  be 
issued  at  the  instance  of  a  purchaser  from  the  homesteader  to  prevent  the 
cloud  upon  tho  title  which  would  bo  caused  by  such  sale.    Kftfhin  v.  Mc- 
Carley,  674 
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2.  Homestead  Exempt  from  JiiDGBorNT  Lien.  — Land  resided  on  by  the  head 

of  a  family,  and  of  less  value  than  the  statutory  homestead  amount, 
is  his  homestead,  and  exempt  from  a  judgment  lien.    Id. 

3.  HoMEaTEAD,  IF  WITHIN  THE  Statutoet  ALLOWANCE,  is  exempt  from  the 

lien  of  any  judgment  against  the  owner  thereof,  and  he  may  convey  it 
free  from  any  encumbrance.     Id. 

4.  Homestead  Exempt  from  Judgment  Lien.  — Land  resided  on  by  the  head 

of  a  family,  and  within  the  value  fixed  by  the  homestead  law  of  South 
Carolina,  is  his  homestead,  though  he  has  not  made  or  filed  any  home- 
stead declaration,  and  as  such  it  is  exempt  from  levy  and  sale  under 
execution,  and  not  subject  to  a  judgment  lien,  and  may  be  mortgaged  or 
sold  by  the  judgment  debtor  either  before  or  after  it  is  laid  off  to  him 
free  from  the  lien  of  the  judgment.  Id. 
6.  Homestead.  —  Judgment  Debtor  cannot  Claim  Land  as  Homestead 
and  exempt  from  a  judgment  lien  after  he  has  conveyed  it  to  another, 
and  has  no  interest  of  any  kind  in  it.     Id. 

HUSBAND  AND  WIFE. 

t.  Husband  and  Wife,  Non- joinder  of  Parties.  — la.  action  against  a  mu- 
nicipal corporation  by  a  married  woman  without  joining  her  husband, 
to  recover  damages  for  personal  injuries  to  her  in  consequence  of  ob- 
structions in  the  streets,  she  cannot  recover  expenses  incurred  by  her 
in  consequence  of  such  injury,  under  the  Georgia  statute,  unless  she 
shows  that  she  was  living  separate  from  her  husband,  that  she  was  a 
free  trader,  that  she  had  any  separate  property,  or  that  she  personally 
undertook  to  pay  or  bound  herself  to  pay  such  expenses.  Lewis  v.  At- 
lanta, 108. 

2.  Id.  —  Presumption  is  that  Husband,  in  Purchase  of  Necessaries  for 
his  Wife  or  Children,  is  acting  upon  the  promptings  of  the  duty 
which  he  owes  to  them  as  a  husband  and  father,  rather  than  as  a  mere 
agent  in  a  business  transaction,  and  evidence  to  rebut  this  presumption 
should  be  clear  and  satisfactory.      Davis  v.  Guarnieri,  548. 

INJUNCTIONS. 

1.  Upon  Application  for  Mandamus  to  compel  judge  to  grant  a  suspensive 

appeal  from  an  order  dissolving  an  injunction  bond, — such  order  be- 
ing an  interlocutory  judgment  which  may  cause  an  irreparable  injury, 
—  the  relator  is  entitled  to  the  suspensive  appeal  when  it  appears  that 
the  act  which  is  prohibited  by  the  injunction  and  unfettered  by  the  dis- 
solution is  such  as  may  cause  irreparable  injury  to  the  applicant.  Puck- 
ette  V.  Hicks,  242. 

2.  Reparable  Injury  is  One  the  Damage  of  Which  is  merely  in  the 

nature  of  pecuniary  loss,  and  can  be  exactly  and  fully  repaired  by  com- 
pensation in  money.     Id. 

8.  Irreparable  Injuries  are  those  the  damage  of  which  caimot  be  repaired 
by  a  money  consideration,  such,  for  instance,  as  result  from  acts  which 
outrage  the  feelings  and  wound  the  sensibilities,  or  deprive  us  of  objects 
of  afiFection,  or  destroy  our  homes  or  other  real  property.  Various  in- 
stances of  irreparable  injury  given.    Id. 

4.  Injury  is  Irreparable  Which  Consists  in  Denying  to  the  editor  of  a 
newspaper  a  right,  vested  in  him  by  contract,  to  have  full  editorial  con- 
trol of,  and  to  dictate,  the  policy  of  such  paper.     Id. 
See  Exemptions;  Homesteads,  1. 
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rNSTRUCnONS. 
Rn0k  Plkadino  asd  Practice,  S-6. 

INSURANCE. 

1.  TOKTWE,  OB  "  TeN-TEAR3'  DIVIDEND,  SYSTEM  "  OF  InSCTRANO  doee  DOt  ««- 

tabliah  between  insurer  and  assured  the  relation  of  trustee  and  catui  que 
trust,  nor  does  the  insurer  act  for  the  assured  in  any  fiduciary  capacity. 
Uhlman  v.  JVcw  York  L.  I.  Co.,  4S2. 

2.  Holder  of  Policy  of  Insurance  in  a   Mdtcal  Company  is  in  No 

Sen.se  a  Partner  of  the  corporation;  his  relation  with  the  company  is 
one  of  contract,  measuretl  by  the  terms  of  the  policy.     Id. 

3.  Premictm.s  Paid  for  Insurance  on  the  Tontine  System  immediately 

become  the  property  of  the  company,  and  there  is  no  obligation  resting 
on  it  to  keep  moneys  paid  on  such  premiums  separate  from  its  other 
funds,  or  to  invest  such  moneys  in  any  particular  way,  or  at  any  particu- 
lar time.  While  the  contract  requires  them  to  be  invested,  the  mode  of 
investment  is  left  to  the  discretion  of  the  company,  unless  limited  or 
directed  by  the  laws  of  the  state.     Id. 

4.  Relation  of  Insurer  and  the  Holders  of  Tontine  Policies  is  more 

like  that  of  banker  and  depositor  than  of  trustee  and  cestui  que  truat. 
The  situation  of  the  parties  is  that  of  debtor  and  creditor  simply,  the 
amount  of  such  debt  being  determinable  by  an  equitable  apportionment 
of  certain  funds,  to  be  made  by  the  corporation  through  its  ofiQcers.  Id. 
%.  Apportionment  Made  to  Holders  of  Tontine  Policies  of  Insuranch 
BY  THE  Insurance  Corporation  may  be  assailed  as  inequitable,  or  as 
based  on  erroneous  principles,  and  the  courts  will  declare  the  proper 
principles  upon  which  the  apportionment  shall  bo  made.     /(/. 

6.  Bill  for  Accounting  in  Favor  op  Holder  of  Tontink  Policy  of  In- 

surance, and  against  the  insurance  corporation,  will  not  be  sustained,  if 
there  is  no  evidence  of  any  misappropriation  of  the  fund  or  any  wrong- 
doing in  regard  thereto,  and  the  complainant's  cause  of  action  rests  solely 
upon  the  nature  of  the  transaction,  as  evidenced  by  the  policy  of  insnr- 
ance.     Id. 

7.  In  Contracts  of  Insurance  the  Rules  of  Construction  Require  that 

reference  should  be  had  to  the  real  intention  of  the  parties,  except  in 
cases  relating  to  warranties;  also  that  the  whole  contract  bo  considered, 
and  when  one  clause  stands  with  others,  its  sense  may  bo  gathered  from 
those  which  immediately  precede  and  follow  it.  Straus  v.  Iwprridl  F.  I. 
Co.,  368. 
6.  The  Construction  of  a  Clause  in  an  Insurance  Policy  Providing  tuat 
Notorious  Re.sistancb  to  Lawful  Authority  sliould  not  render  the 
company  liable  for  loss  or  damage  by  firo  arising  therefrom  is  governed 
by  preceding  clauses  which  relieve  the  company  from  payment  of  the 
loss  when  the  firo  should  happen  by  any  invasion,  forcMgii  enemy,  insur- 
rection, or  civil  commotion,  lawful  military  power,  usurped  power,  or  by 
any  person  or  persons  engaged  in  a  riot;  and  uuJer  a  policy  containing 
such  clauses  the  company  cannot  escape  liability  fronj  loss  by  a  (iro 
brought  about  by  the  eCTorts  of  four  or  five  convicts  who  liad  combined 
to  effect  an  escape  from  prison,  where  the  prison  power  w.is  ndequato  to 
overcome  such  resistance,  ami  wliero  as  soon  a-s  sucli  convicts  camo  in 
contact  with  an  officer  autliorized  to  arrest,  they  inunodiatcly  yieldetl, 
nor  is  tlio  company  aidcil  by  iXw  fact  that  exaggerateil  reports  were  cir- 
culated outside  the  prison  walls,  where  a  largo  number  of  persons  had 
lawfully  assembled  and  arL"c<l  thr'mselvcs  to  render  aoaiatanco.     Id. 
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9.  The  Clause  "Notorious  Resistance  to  Lawful  Authobity"  was  Con- 
strued in  this  case  to  mean  such  an  unusual  and  extraordinary  state  of 
affairs  as  that  the  usually  constituted  civil  authorities  are  overpowered, 
and  consequently  unable  and  inadequate  for  the  time  being  to  success- 
fully contend  therewith.    Id. 

30.  Pamphlet  Issued  by  Officers  of  Insurance  Company,  and  Distributed 
BY  ITS  Agents  authorized  to  solicit  subscriptions  upon  the  representa- 
tions therein  contained,  is  to  be  regarded  as  a  part  of  the  contract  of 
insurance,  and  to  be  considered  in  connection  with  the  policy  issued  by 
the  company  in  determining  what  the  contract  was.  And  if  such  pam- 
phlet represents  that  the  company  will  issue  to  the  assured  a  paid-up 
policy  after  payment  by  him  of  a  certain  number  of  annual  premiums,^ 
he  will  be  entitled  to  such  paid-up  policy,  although  there  waa  no  pro- 
vision in  the  policy  or  in  his  application  entitling  him  thereto.  Sout/ieiTt 
L.  I.  Co.  V.  Montacjue,  218. 

11.  Failure  of  Assured  to  Pay  Note  Given  by  Him  for  Unpaid  Premium, 
and  in  consideration  of  which  the  company  extended  the  policy  for 
twelve  months,  with  the  proviso  that  if  the  note  was  not  paid  at  ma- 
turity the  policy  should  "at  once  become  void  without  notice  to  the 
assured,"  does  not  deprive  him  of  the  right  to  a  paid-up  policy  to  which 
he  was  entitled  by  the  original  contract.  Such  note  was  but  a  continua- 
tion of  the  original  contract,  and  not  a  new  contract  whereby  he  for- 
feited all  rights  under  the  original  contract.     Id. 

12.  Right  to  Paid-up  Policy  of  Insurance,  when  not  Forfeited.  —  Where 
a  policy  of  life  insurance  provides  that,  after  two  full  annual  premiums  are 
paid,  if  the  policy  is  surrendered  within  thirty  days  after  default  as  to 
subsequent  payments,  the  company  will  issue  to  the  assured  a  paid-up 
policy  for  an  amount  proportionate  to  the  number  of  years  paid,  th& 
failure  to  surrender  the  old  policy  within  the  time  limited  will  not  for- 
feit the  right  to  a  paid-up  policy,  whether  the  policy  be  an  endowment 
policy  or  an  ordinary  life  policy.     Id. 

13.  Breach  of  Condition  in  Insurance  Policy  that  "if  the  assured  shall 
have,  or  shall  hereafter  make,  any  other  insurance  on  the  property 
hereby  insured,  the  policy  shall  be  void, "  does  not  render  the  policy  ab- 
solutely void,  but  simply  voidable,  to  be  treated  as  void  by  the  insurer 
at  his  own  exclusive  option.     Stevenson  v.  Plwenix  Ins.  Co.,  120. 

14.  CoNDrrioN  in  Insurance  Policy  against  Making  Other  Insurancb 
on  the  same  property  is  broken,  although  the  policy  subsequently  issued 
in  violation  of  such  condition  be  void.    Id. 

16.  Insurance  —  Insufficient  Proof  of  Renewal  of  Policy. — Where  it 
ia  sought  to  establish  renewal  of  insurance  policy  in  an  action  thereon, 
and  the  j)lainti£F  merely  proves  an  application  to  the  defendant's  agent  to 
"bind"  or  renew  the  policy,  and  receiving  no  answer,  supposed  that 
the  policy  was  continued,  no  contractual  obligation  on  the  part  of  the 
defendant  is  thereby  established.    Royal  Ins.  Co.  v.  Beatty,  622. 

16.  Insurance  Company  is  Responsible  not  only  for  Acts  of  its  Agent» 
within  the  scope  of  their  agency,  but  also  for  the  acts  of  the  agents' 
clerks,  when  the  company  knew  or  ought  to  have  known  that  other  per- 
sons would  be  employed  by  and  to  act  for  the  agents.  Duluth  Nationnl 
Bankv.  KnoxviUe  Fire  Ins.  Co.,  744. 

17.  Insurance  Broker  is  Agent  of  Company  for  the  purpose  of  deliver- 
ing policy  and  collecting  premium.     Id. 

18.  Insurance  Brokeu,  having  Authority  Simply  to  Receive  and  For- 

ward Applications,  Deliver  Policies,  and  Collect  Premiums,  ha* 
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No  Apparent  Powib  to  Bind  Company  by  eubscqtiently  altering  a 
policy  by  inserting  a  clanse  binding  the  company  to  pay  the  loss  to  one 
other  than  the  insured.  Id. 
19.  Insurance  Broker  is  Agent  ok  Insured,  and  not  of  Company,  when 
he  receives  from  the  insured  an  application  for  a  change  in  the  policy, 
and  undertakes  to  procure  such  change.     Id. 

INTEREST. 
See  Usury,  3-5. 

JUDGMENTS. 

1.  JuDOireNT  OF  Court  op  Another   State  Determining  Existence  of 

Lien  on  real  estate  situated  in  Kentucky  will  not  be  enforced  in  the  lat- 
ter state,     Shwt  v.  Galway,  1G8. 

2.  Judgment  in  Proceeding  does  not  Conclude  One  not  a  Paktythercto. 

Id. 

8.  Judgment  of  Foreclosure  —  Res  Judicata.  —  Allegations  of  fraud  in 
the  execution  of  a  mortgage  and  of  prior  payment  are  rea  judicata  as  to 
the  mortgagor  after  foreclosure  and  sale,  at  which  proceedings  he  ap- 
peared, Iiad  counsel,  and  might  have  litigated  such  questions.  There- 
fore such  allegations  will  not  support  an  action  to  set  aside  tho  sale  and 
vacate  the  mortgage,  as  against  the  purchaser  who  is  innocent  of  fraud. 
Ifuffv.  Doty,  709. 

4.  Practice  —  Right  to  Appeal.  —  When  Judgment  is  Opened  under 
Pennsylvania  act  of  April  4,  1877,  tho  order  to  open  in  not  a  final  judg- 
ment, and  tho  plaintiff  is  not  entitled  to  an  appeal  until  tho  case  haa 
been  hoard,  and  a  final  order  made  setting  aside  the  judgment  or  reducing 
its  amount.  If  it  was  error  to  open  tho  judgment  upon  the  facts  as  they 
stood  when  tho  order  to  open  was  made,  it  would  be  error  to  submit  the 
case  to  tho  jury;  the  trial  goes  for  nothing,  and  thereafter  the  plaintiff 
is  entitled  to  bo  heard  upon  the  preliminary  question  of  the  right  of  th» 
defendant  to  have  the  judgment  opened.     Englitlis  Appeal,  C5C 

ft.  Ii>.  —  It  is  Error  to  Open  Judgment  by  Confession  under  Warrant 
of  Attorney,  and  to  submit  the  case  to  tho  jury,  unless  the  written  in- 
strument upon  which  the  judgment  was  rendered  be  overcome  by  evi- 
dence which,  if  believed,  ought  to  move  a  chancellor  to  decree  that  the 
instrument  was  void,  or  should  be  reformed  because  of  forgery,  fraud, 
or  mistake.     Id. 

i.  Decree  will  not  be  Justified  or  Sustained  by  Facts  Appearing  only 
IV  PiKJOF,  and  not  set  forth  in  the  bill  or  answer.  Duluth  NaL  Bank  v. 
Ktuxcrillr  Fire  init.  Co.,  744. 

7.  JuiMjMKNT  Nunc  pro  Tunc,  Effect  of  on  Bona  Fide  Purchaser. — 
Where  u  verdict  i.s  reiiikrcd  in  favor  of  the  plaintiff  in  an  action,  but  no 
judgment  theretiu  ia  ordered  or  entered,  and  an  execution  is  issued, 
which  ia  levied  upon  lauda  of  the  defendant,  which  are  sold  thereunder, 
and  tiixtceu  yeara  af  Urwards  an  entry  of  judgment  nunc  pro  tunc  ia  made, 
auch  entry  uaunut  ulluct  one  who,  in  good  faith  and  for  value,  without 
noti<-e  of  any  judgment  in  tho  ca.se,  actiuircd  title  to  tlie  lands  from  the 
ilefcinlant  tlierem  tight  years  after  tho  rendition  of  tho  verdict.  Such 
purcliacier  had  a  riglit  to  take  tho  proceedings  in  the  caiio  as  bo  found 
them;  and  after  an  interval  of  eight  years,  without  any  steps  taken  to 
perfect  tliu  judgment,  ho  was  justified  in  presuming  the  levy  anil  sale 
AM   Ht.  Kbp.,  Vol.  IV.  — 69 
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worthless,  not  being  founded  npon  any  judgment.  Ninde  v.  Clarh, 
823. 

See  Homesteads;  Married  Women,  2;  Res  Adjttdicata;  Statdtm,  3. 

JURY  AND  JURORS. 

1.  Special  Verdict.  —  Where  Finding  of  Jury  by  Special  Verdict 

Shows  that  the  case  did  not  turn  upon  particular  matter  involved  in  tha 
charge  to  the  jury,  so  much  of  the  charge  as  relates  to  such  matter  is  to 
be  deemed  immaterial.     Davis  v.  Guarnieri,  548. 

2.  Jury  have  No  Right  to   Find   Specially  What  Person  might  ob 

WOULD  HAVE  DoNB  in  a  certain  event;  and  such  a  finding,  though  not 
objected  to,  is  not  conclusive  of  the  matter  found.  Smith  v.  Western  U. 
T.  Co.,  126. 

3.  Challenge  of  Juror  for  Cause  is  Properly  Overruled,  where,  on  his 

examination  as  to  competency,  he  testifies  that  he  knew  there  was  such 
a  case,  having  read  an  account  of  it  in  the  newspaper,  and  conversed 
about  it,  but  without  expressing  an  opinion;  that  without  evidence  he 
could  not  render  a  verdict  for  or  against  the  defendant,  but  that  he  had 
no  impression  as  to  his  guilt  or  innocence.     People  v.  Gage,  854. 

KIDNAPING. 
See  Criminal  Law. 

LANDLORD  AND  TENANT. 

1.  Landlord  is  not  Liable  for  Injuries  Sustained  by  Passer-by  from 

Fall  of  Snow  from  Roof  of  Leased  Building  into  Highway,  when 
the  tenant  might  have  prevented  the  accident  by  the  use  of  reasonable 
care,  although  the  landlord  reserved  the  right  to  enter  the  premises  to 
repair  the  same.     Clifford  v.  Atlantic  Cotton  Mills,  279. 

2.  Tenant,  and  not  Landlord,  has  Exclusive  Right  of  Action  for  In- 

JURY  to  Possession  of  the  demised  premises  during  his  term,  whether 
he  retains  the  possession  or  not.  The  landlord's  right  is  confined  to  the 
protection  of  his  reversionary  interest  merely.  Walden  v.  Conn,  204. 
a.  Landlord  cannot  Recover  for  Mere  Wrongful  Ouster  of  his  Ten- 
ant BY  Stranger,  where  the  wrong  done  was  to  the  tenant  alone.  To 
authorize  him  to  recover,  it  must  appear  that  he  has  sustained  a  loss  of 
hia  rents,  which  he  would  have  received  if  the  tenant  had  continued  in 
possession,  or  that  he  has  sustained  damages  in  the  destruction  of  the 
premises,  or  in  the  dilapidation  of  them,  injurious  to  the  reversion,  by 
reason  of  being  vacant  and  unoccupied.  In  that  case  he  may,  by  an  ac- 
tion in  the  nature  of  a  special  action  on  the  case,  recover  such  damages. 
Id. 

LARCENY. 
See  Criminal  Law. 

LIBEL. 
I.  Privileged  Communications  —  Libel. —  False  Statements  Made  about 
the  character  and  business  respectability  of  another,  under  color  of  busi- 
ness, and  a  contract  to  pry  into  his  habits  and  business,  is  not  a  privi- 
leged communication,  but  is  a  libel,  under  the  Georgia  statute,  when  such 
statement  is  not  the  result  of  public  or  private  duty,  either  legal  or  moraU 
Johnson  v.  Bradstreet  Co.,  11. 
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"2.  PBIVILBiJEU  COMMUNICATIOM  —  LiBEL. — FALSEHOOD  OF  COMMTJXIOATIOH 
in  print  or  writing,  made  under  color  of  business  and  contract,  and  in  «f« 
feet  maligning  the  private  character  and  mercantile  standing,  is  itself  eri- 
dence  of  malice,  and  unless  it  is  strictly  a  privileged  communication  in 
the  performance  of  a  public  or  private  duty,  legal  or  moral,  and  bona 
Jide,  lays  the  foundation  of  an  action  for  damages  for  libel.     Id. 

LIENS. 
■Rkstdtte  of  Personal  E<?tate  of  Decedent  Covered  bt  Lien  which 
gives  priority  to  a  creditor,  after  satisfying  the  lien,  must  be  paid  to  th« 
other  creditors  until  they  have  received  a  sum  equal,  pro  rata,  with  tha 
lien  creditor.     Masonic  Sav.  Bank  v.  Bamja,  197. 

MALICIOUS  PROSECUTION. 

i.  Tkrm  "  iRBEGUT.ARmEa,"  as  applied  to  judicial  proceedings,  does  not  in- 
clude false  allegations  of  fact,  made  as  the  foundation  for  a  suit  in  which 
the  allegations  are  to  be  proved  or  disproved.  This  is  equally  true 
whether  they  are  falsely  made  by  mistake  or  design.  Everett  v.  Hender- 
arni,  284. 

2.  Action  for  Malicious  Pbosecction  is  tub  Only  Remedy  for  Mali- 
ciously Causing  an  Arrest  on  False  Charges,  or  maliciously  mak- 
ing a  false  affidavit.     Id. 

MANDAMUS. 
See  Injunctions,  1. 

MARRIAGE  AND  DIVORCE. 

1.  Husband  and  Wife.  —  After  Divorce,  as  Well  as  during  Coverturi, 

Primary  Duty  of  Maintaining  Any  Minor  Child  of  the  marriage  still 
remains,  as  a  general  rule,  with  tho  former  Imsband.  The  fact  that  there 
has  been  a  decree  of  divorce  a  vinculo,  on  account  of  the  husband's  mis- 
conduct, with  alimony  and  custody  of  minor  chililrcn  to  the  wife,  but 
with  no  provision  for  their  support,  will  not  impair  tho  obligation  of 
the  father  to  provide  reasonably  for  their  support  until  they  are  able  to 
support  themselves.      Pretzinger  v.  Pretzinyer,  542. 

2.  Id.  — Compensation  for  Necessaries  Furnished  by  Mother  to  Minor 

Child  aftkk  Dkcree  of  Divorce  a  vinculo,  on  account  of  her  hus- 
band's misconduct,  awarding  her  alimony,  and  the  custo<ly  of  such 
child,  but  making  no  provision  for  its  support,  is  recoverable  by  her  io 
an  original  action  against  tho  father,  brought  iu  a  court  other  than  that 
in  which  the  divorce  was  granted.     Id. 

See  Attorney  and  Client,  2;  Statute  of  Frauds,  10. 

MARRIED   WOMEN. 
1.  Conveyance  by  Married  Woman.  — Wlien,  at  the  time  of  the  cecution 

of  a  deed,  tho  disability  of  a  married  woman  \i  general,  and  she  cannot 
bind  herself  uidcs.s  expressly  autliorizeil  by  statute,  tho  statute  must  l»e 
strictly  followed;  and  if,  in  seeking  to  relin<jui.sh  her  inheritance  in 
lands,  she  omits  from  tho  deed  tlio  word  "inheritance"  from  tho  phraRS 
"her  estate,  iaten-st,  and  iuljcritanco,"  tho  dec<l  is  fatally  tlefectivo,  and 
will  not  convey  her  interest  in  tho  lands.      WilliamM  v.  Cudd,  714. 
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2.  JmoMENT,  Revival  op  —  Res  Judicata. — Thongh  married  woman V 
judgment  by  confession  may  be  void  for  want  of  power  to  confess  judg- 
ment, still,  if  after  such  power  is  given  her  the  judgment  is  revived 
against  her,  it^  validity  is  established,  and  it  becomes  effective  for  all 
purposes.     Crenshaw  v.  Julian,  719. 

3-  Doctrine  of  Estoppel  Applies  to  Married  Women  as  to  all  acts  per- 
formed by  them  since  the  adoption  of  the  South  Carolina  constitution  of 
1868.     Id 

See  Powers;  Statute  of  Frauds,  10. 

MARSHALING  ASSETS. 
Marshaling  Assets.  — Bona  Fide  Purchaser  of  property  which  is  subject 
to  a  mortgage  lien,  and  who  buys  or  gets  control  of  such  mortgage, 
either  before  or  after  purchase,  may  foreclose  and  levy  on  other  prop- 
erty of  the  debtor;  and  when  it  is  sold  by  the  sheriff,  and  the  amount  is 
brought  into  court  and  claimed  by  junior  judgment  creditors,  equity 
will  not,  at  their  instance,  compel  the  holder  of  the  older  lien  to  satisfy 
the  same  out  of  the  property  purchased  by  him,  nor  will  it  compel  an 
assignment  of  the  lien  for  the  same  purpose.  Georgia  C.  Works  v.  Cart- 
ledge,  96. 

MASTER  AND   SERVANT. 

1.  Master's  Omission  to  Give  Instructions  concerning  Dangers  of  Ma- 

CHINEKT  DOES  NOT  RENDER  HiM  RESPONSIBLE  for  injuries  caused  an 
employee,  a  boy  twelve  years  of  age,  and  of  average  intelligence,  who 
had  worked  for  nearly  two  months  in  the  same  room  with  certain  ma- 
chines, in  the  gearing  of  which  he  was  caught  while  obeying  an  order 
of  the  overseer  to  go  between  the  machines  to  look  for  a  tool,  and  to 
hurry  up.     Ciriach  v.  Merchants'  W.  Co.,  307. 

2.  Master  and  Servant.  —  Master  is  Required  to  Provide  Such  Materi- 

als FOR  Use  of  Servant  as  are  ordinarily  used  by  persons  in  the  same 
business,  but  he  is  not  bound  to  secure  the  best  known  materials,  or  to 
subject  such  as  he  does  provide  to  an  analysis  to  determine  what  possible^ 
hazard  may  be  incurred  in  their  use.  Allison  Mfg.  Co.  v.  McCormickf 
613. 

8.  Id.  —  Master  is  not  Liable  for  Injuries  Sustained  by  Servant  when 
engaged  in  a  work  and  in  a  place  not  in  any  sense  dangerous,  the  mate- 
rials being  those  in  common  use  for  the  purpose  to  which  they  were  ap- 
plied, and  the  work  at  the  time  being  done  under  the  supervision  of  a 
competent  superior.     Id. 

4.  Relation  of  Master  and  Servant  Exists  instead  of  Contractor  and 
Emplotek,  where,  under  a  written  contract,  the  entire  order,  method, 
and  plan  of  the  work  is  subject  to  the  control  of  the  latter  under  a^ 
clause  in  such  contract  providing  that  the  work  of  demolition  of  a 
building  "is  to  be  carried  out  according  to  the  directions  of  the  super- 
vising architect,  whose  decisions  on  all  points  "  the  contractor  agrees  to 
accept  as  final.     Faren  v.  Sellers  d;  Co.,  256. 

fi.  Master  and  Servant.  —  Employer  is  Responsible  to  Servant  of  Con- 
tractor, where  such  servant  sustains  an  injury  resulting  from  the  per- 
sonal interference  and  control  by  the  employer  of  the  work,  or  some 
part  of  it.     Id. 

6.  Notwitustandinq  Fellow-servant's  Contributory  Negligence,  Mas- 
ter IS  Liable  if  bis  negligence  had  a  share  in  causing  injuries  to  servant.. 
Jd. 
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"7.  Master  is  Liable  for  Servant's  Neoligence  resulting  in  injury  to  an 
inferior  servant,  where  the  former  is  vice-principal  or  direct  repre- 
sentative of  the  master  to  whom  such  inferior  servant  owes  the  satiia 
obeuieucc  aa  to  the  master  hiuiiclf.  Tlio  doctrine  relating  to  fellow- 
servaiits'  negligence  has  no  application  in  such  case.     Id. 

8.  Servant's  RronT  to  Rkcover  is  not  Barred  by  Mere  Knowledge  of 
Defects  in  his  work  whereby  injury  results  to  him,  unless  ho  also  has 
knowledge  that  the  defects  are  dangerous.  Ho  is  only  bound  to  sea 
patent  defects,  not  latent  ones.  Ho  has  a  right  to  rely  upon  his  em- 
ployer's care,  superior  knowledge,  and  judgment,  and  may  rightfully 
assume  that  the  latter  has  taken  all  reasonable  precautions  to  guard 
him  from  danger,  and  will  not  expose  him  to  unnecessary  risk.     Id. 

M.  Master  is  Bound  to  Ooard  Servant  against  Danger  which  he  himself 
has  created.  "U'here  the  existence  of  the  danger  is  not  known  or  be- 
lieved in  by  the  former,  more  knowledge  or  better  judgment  may  not  be 
require;!  of  the  servant.     Id. 

10.  Admlssions  of  General  Manager  as  Evidence  against  Railroad.  — 
In  an  action  against  a  railroad  for  damages  for  an  injury  to  one  of  its 
engineers,  the  admissions  of  the  general  manager,  who  had  charge  of 
the  road,  rolling  stock,  and  employees,  as  to  the  defective  condition  of 
the  road  and  cause  of  the  accident,  are  admissible  as  the  admissions  of  the 
company.  They  arc  also  admissible  as  showing  the  knowledge  of  tlie  lat- 
ter of  the  improper  condition  and  construction  of  the  road  before  the  acci- 
dent, and  as  part  of  the  res  yesUe.    Kro'jg  v.  .itlarUa  d-  W.  P.  R.  R.  Co.,  79. 

11.  Fellow-servant. — General  Manager  of  Railroad,  having  charge  of 
the  road,  rolling  stock,  and  employees,  is  not  a  fellow-servant  with  an 
engineer  on  one  of  the  trains  of  the  company.     Id. 

12.  Fellow-servant  is  One  Employed  about  the  same  work  with  the  ser- 
vant injured,  and  whose  negligence  caused  the  injury  to  the  servant 
complaining.     Id. 

13.  Railroad  —  Notice  of  Defect  in  Road-eed,  and  Liarility  Arising 
therefrom. — If  railroad  company  knows  of  the  improper  construction 
of  its  road-bed,  and  that  the  cross-ties  and  other  superstructure  are 
rotten,  or  if  the  same  is  known  to  the  officers  of  the  road  who  are  charged 
with  the  duty  of  repairing  tho  same,  tliis  is  notice  to  the  company;  and 
if  it  fails  to  make  suitable  repairs,  it  is  negligence  on  its  part,  making  it 
liable  for  any  injury  occurring  on  that  account  to  any  one,  whether  a 
servant  of  tho  company  or  not,  notwithstanding  tlio  failure  to  ropair  was 
owing  to  the  negligence  of  its  general  manager,  superintendent,  road- 
master,  or  section  boss.     Id. 

14.  In  Action  auain.st  Railroad  Company  for  Damages,  Expert  Witnf-ss 
may  not  give  his  opinion  aa  to  whether  tho  company,  by  reasonable  in- 
spection, could  have  discovered  tliat  a  certain  handhold  on  tlio  ti>p  of  a 
car  was  tightly  fastened,  such  handhold  having  come  loose  wlien  used 
by  a  brakeman  in  tho  proper  and  ordinary  di.ichargo  of  his  duties, 
thereby  causing  him  to  bo  thrown  under  the  cars  and  bo  killed. 
Gittrul'je  V.  Miji.Houri  Par.  li'i/  Co.,  '.iU'2. 

JR.  Pleading.  —  VVueuk  Complaint  ln  Action  for  Damages  agai.nst  Rail- 
ROAD  Company  counts  on  an  original  defective  construction  of  a  hand- 
hold and  its  breaking  as  a  cause  of  tho  dcatli  of  an  employee,  ami  poiuU 
out  such  alleged  defect  witli  rea.sonablo  jiarticularity,  it  is  sufficient.  It 
constitutes  in  sucli  case  no  valid  ol)jectioii  that  tho  defect  aroso  from 
want  of  ropair,  and  was  not  in  tlie  construction.     /(/. 
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16.  Negligence.  — Hailtioad  Company  is  Bound  to  Inspect  FoREiaN  Cars. 

received  by  it  for  transportation,  just  as  it  would  its  own  after  they  had 
been  in  nse,  although  this  duty  does  not  require  it  upon  receiving  snob 
cars  to  make  tests  to  discover  hidden  defects  in  the  construction  or  b^ 
the  materials  used  therein;  nor  is  the  company  under  any  obligation  to, 
nor  should  it,  receive  foreign  cars  when  obvious  defects  exist  which  ren- 
der them  unfit  for  use.    Id. 

17.  Duty  of  Railroad  Company  to  its  Servants  to  Fubnish  Safe  Ma- 
chinery, Appliances,  etc.,  does  not  require  this  to  be  done  at  all 
hazards,  but  only  that  reasonable  care  be  exercised  by  it  to  maintain  th» 
same;  it  is  liable  where  injury  results  to  servant  from  known  defects,  or 
those  which  ought  to  have  been  known,  and  which  the  exercise  of  rea- 
sonable care  could  have  prevented.     Id. 

18.  Master  and  Servant.  —  Negligence  of  Master  may  be  Inferred  in 
an  action  against  him  by  his  servant  to  recover  for  injuries  sustained  in 
his  employment,  when  it  appears  that  the  servant  was  hurt  by  the  break- 
ing of  a  rod  in  a  machine  which  he  was  using  in  a  proper  manner,  and 
which  he  did  not  know  to  be  out  of  repair,  and  that  the  break  did  not 
appear  to  be  a  fresh  one,  and  that  the  master  had  used  the  rod  for  nearly 
two  years  without  inspection,  subjecting  it  to  a  strain  tending  to  mak»- 
it  brittle,  arid  requiring  it  to  carry  double  the  weight  which  its  maker- 
had  intended  it  to  carry.     Moynihan  v.  Hills  Co.,  348. 

19.  Master's  Duty  to  Provide  his  Servant  with  Safe  Machinery  cannot 
BE  Discharged  by  Delegating  its  performance  to  another.  If  he  em- 
ploys agents  or  servants  to  represent  him  in  performing  this  duty,  they 
are  to  that  extent  agents  or  servants  for  whose  conduct  he  is  answer- 
able, and  for  whose  negligence  his  other  servants  may  recover  if  injured 
thereby.     Id. 

20.  Master  is  Answerable  for  Injuries  to  Servant  Resulting  from  De- 
fects IN  A  Machine,  when  such  defects  resulted  from  its  reconstruc- 
tion by  a  machinist  in  the  employ  of  the  master,  and  the  master,  having 
himself  no  practical  knowledge  of  machinery,  tells  the  machinist  to  ex- 
ercise his  own  juilgment,  and  to  take  charge  of  the  machine  when  done, 
and  to  repair  it  when  necessary.     Id. 

21.  Rule  Exempting  Master  from  Liability  to  Servant  for  Injurt 
Cau.sed  by  Negligence  of  Fellow-servant  does  not  apply  in  cases 
of  willful  neglect  where  the  two  servants  are  not  co-equals.  Louisville  dk 
N.  R'y  Co.  V.  Broole,  1.35. 

22.  Engineer  and  Brakeman  on  Same  Railroad  Train  are  not  Co- 
equals,  and  the  railroad  company  is  liable  for  the  latter's  death  when 
caused  by  the  willful  neglect  of  the  former.     Id. 

23.  Relation  of  INIaster  and  Servant  between  Father  and  his  Minob. 
SoN  arises  from  the  duty  of  the  former  to  educate  and  maintain  the  lat- 
ter.    Louisville  &  N.  R'y  Co.  v.  Willis,  124. 

24.  Person  Engaging  Servant  of  Another  in  Obviously  Dangerous  Busi- 
ness is  responsible  to  the  master  for  any  injury  which  the  servant  may 
sustain  while  so  engaged,  and  which  can  be  rationally  attributed  to  the- 
undertaking,  even  though  the  injury  result  immediately  from  the  negli- 
gence or  unskillfulucss  of  the  servant.  The  person  so  illegally  interfer- 
ing assumes  all  the  risk  incident  to  the  service.  Nor  is  it  necessary  that 
the  servant  should  have  been  working  for  wages  in  order  to  entitle  the- 
master  to  recover  for  the  injury.     Id. 

See  Damages. 
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MISTAKE. 
See  Eqcitt,  2. 

MORTGAGES. 

1.  Eqcitablk  Mortgage.  — Where  'i  itle  Deeds  ars  DEPoenxD  as  Pbis- 

ENT  Security,  and  with  intent  thereby  to  create  a  lieu  upon  the  land 
therein  conveyed,  an  equitable  mortgage  is  created  notwithstanding  the 
statute  of  frauds.     IJutzJer  v,  P/iilUp.^,  GST. 

2.  Eqititable  Mortgage  is  not  Created  by  the  deposit  of  title  deeds  in 

pursuance  of  a  parol  agreement  to  make  a  mortgage.     Id. 

8.  Equitable  Mortgage,  What  does  not  Create. — TMiere  title  deed* 
are  deposited  with  an  attorney  to  have  an  actual  mortgage  prepared  for 
execution  to  accomplish  a  loan  in  accordance  with  an  oral  agreement  to 
that  effect,  and  after  preparation  the  mortgage  is  not  executed  nor  deliv- 
ered on  account  of  the  death  of  the  debtor,  an  equitable  mortgage  is  not 
created,  though  the  debtor  has  received  the  monej'.    Id. 

4.  Mortgage.  —  Mortgagee  op  Growing  Crop  mat  Advance  What  is 
Fairly  Necessary  to  Prevent  Waste  or  destruction  of  the  security, 
and  may  retain  the  advances  thus  made  out  of  tho  proceeds  of  sale  l>e- 
fore  crediting  any  portion  of  his  debt.     Caldwell  v.  Hall,  64. 

6.  Id. — Without  Consent  of  Mortgagor,  Mortgagee  cannot  Divert 
Proceeds  of  his  mortgage  security  to  any  purpose  other  than  the  ex- 
tinguishment of  the  mortgage  debt.     Id. 

6.  Mortgagee  in  Possession  must  Apply  All  Rents  Collected,  or  which 

could  have  been  collected  by  the  use  of  ordinary  diligence,  to  the  di.>*- 
chargo  of  tho  mortgage  debt,  unless  the  mortgagor  assents  to  a  different 
appropriation.     Id. 

7.  Chattel    Mortgage  Which  Describes  the  Property  Mortgaged  as 

"one  bay  mare,  two  mare  mules,  one  horse  mule,"  is  not  sufficiently 
specific  to  put  a  lionnjide  purchaser  from  the  mortgagor  of  ono  black 
horse  mule  nine  years  old,  and  one  black  mare  mule  four  years  old,  on 
notice  by  its  record  that  the  property  mortgaged  was  tho  same  as  that 
purchased.     Stewart  v.  Jaqiies,  8G. 

8.  Chattel  Mortgage  —  Evidence. — As  between  mortgagor  and  mortgagee, 

parol  evidence  is  admissible  to  show  tho  property  to  bo  tho  same  as  tliat 
mortgaged,  but  it  is  not  admissible  as  against  a  bona  fide  purchaser  from 
the  mortgagor.  He  stands  upon  the  notice  which  tho  record  of  the 
mortgage  charges  him  with;  tho  parol  evidence  is  not  notice  to  him.    Id. 

MUNICIPAL   CORPORATIONS. 

1.  Cmr  Streets  and  Sidewalks  are,  as  to  Abutting  Pbopiuetors,  not 

subject  to  any  proprietary  right  or  interest  therein.  Tinaol  v.  Qrfut 
Southern  Tel.  Co.,  248. 

2.  Municipality  is  not  in  Default  for  Trespass  committed  by  company 

working  for  it  under  a  contract,  where  it  does  not  expressly  or  implie<lly 
authorize  tho  doing  of  the  wrongful  act.     Id. 

8.  Incorporated  Tow.nh  and  Citiks  Owe  Duty  to  Public  to  Keep  theih 
Streets  in  Hepaik;  but,  in  tho  alwenco  of  a  statute,  tho  town  or  city 
is  not  liable  in  a  civil  action  for  an  injury  resulting  to  a  party  from  « 
neglect  to  keep  theui  in  rei>air.      Arbulelp/iin  v.    W'iiidhain,  32. 

4L  Person  Usino  Streets  in  City  must  Exerci.sk  Ohdinahv  Care;  ami  wlulo 
he  may  rightfully  a.s8umo  that  they  are  reasonably  bafo,  ho  must  nlmw 
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his  own  freedom  from  fault;  and  if  he  knows  that  there  is  any  danger,  h« 
must  not  rush  recklessly  into  it,  even  if  the  city  has  been  in  fault,  or  tho 
defect  has  been  caused  by  the  wrongful  act  of  an  independent  contractor. 
Turner  v.  Newhurgh,  453. 

5.  CiTT  13  NOT  A  Guarantor  of  the  Sai-ety  of  Persons  Using  its  Streets. 

It  is  bound  to  exercise  reasonable  care  in  maintaining  safe  highways;  but 
if  they  become  unsafe  without  its  fault,  it  is  not  liable,  unless  it  had  no- 
tice, or  the  defect  has  existed  a  sufficient  length  of  time  to  apprise  its 
officers,  if  they  were  diligent  in  performing  their  duties.     Id. 

6.  City  is  not  Absolved  from  its  Duty  of  Keeping  its  Streets  in  a  Safb 

Condition  because  it  has  employed  a  contractor  to  do  work  thereon  and 
the  streets  become  unsafe  through  his  neglect,  nor  because  it  has  not 
accepted  his  work.     Id. 

7.  What  is  Time  Sufficient  to  Charge  City  and  its  Officials  with  negli- 

gence because  they  permitted  a  street  to  remain  out  of  repair,  or  in  a 
dangerous  condition,  is  a  question  of  fact  for  a  jury  to  decide.     Id. 

8.  Mu^JiciPAL  Liability  under  Ordinance  fob  Obstruction  in  Street.  — 

Where  a  city  ordinance  provides  that  when  sidewalk  paving  is  being 
done  by  owners  of  adjoining  lots,  the  city  must  superintend  the  work, 
and  see  to  it  that  the  obstruction  in  the  street  caused  by  the  collection 
of  material  used  in  the  work  is  propei-ly  lighted  at  night  and  surrounded 
by  sufficient  barriers  to  protect  persons  passing  along  the  way  from  en- 
countering the  obstruction,  if  the  city  fails  to  perform  such  duty,  and 
its  officers  have  notice  thereof  and  neglect  to  do  it,  or  have  it  done,  or  if 
such  failure  occurs  a  sufficient  time  before  plaintiff  is  injured  as  would 
require  such  officers  to  have  known  of  it  in  exercising  ordinary  caro 
and  diligence,  and  they  failed  to  do  the  duty  or  have  it  done,  and  plain- 
tiff was  injured  by  such  failure  to  provide  lights  while  exercising  ordi- 
nary care,  he  may  recover.  But  if  such  officers  did  not  have  notice  of 
the  failure  to  light  the  obstructions  or  such  failure  did  not  occur  a 
sufficient  time  for  them  to  have  known  of  it  in  the  exercise  of  ordinary 
care,  then  plaintiff  cannot  recover.     Lewis  v.  Atlanta,  108. 

9.  Municipal  Ordinance  Compelling  Railway  Companies  to  water  their 

track  so  as  to  lay  the  dust  is  authorized  by  a  charter  providing  that  the 
city  shall  "make,  ordain,  and  establish  such  by-laws,  ordinances,  rules, 
and  regulations  as  shall  appear  to  them  requisite  and  necessary  for  the 
securitj',  welfare,  and  convenience  of  said  city  and  its  inhabitants,  and 
for  preserving  health,  peace,  and  good  government  within  the  limits  of 
the  same.'      City  <&  S   B.  Co.  v.  Mayor,  106. 

10.  Municipal  Ordinance.  —  Where  Railroad  Company's  Charter  con- 
sists of  an  ordinance  confirmed  by  the  legislature,  empowering  it  to  con- 
struct its  road  and  run  within  the  city  limits,  and  providiug  that  the 
company  and  its  agents  should  bo  under  the  same  police  regulations  and 
liable  to  fine  as  other  persons  for  violation  of  the  ordinances  of  the 
city,  the  successor  to  the  company's  interests  is  bound  to  obey  an  or- 
dinance compelling  railway  companies  to  keep  their  track  watered  ao 
as  to  lay  the  dust.     Id. 

11.  Municipal  Ordinances. — Railroad  Company  though  it  does  not  sub- 
mit itself  to  the  police  regulations  and  ordinances  of  a  city,  on  entering 
it,  is  nevertheless  subject  thereto.     Id. 

12.  Authorized  Municip  al  Ordinance  providingthat  all  railway  companies 
traversing  tho  streets  must  keep  their  track  watered  so  as  to  lay  th« 
dust,  is  general,  and  not  partial,  so  as  to  vitiate  it.     Id. 
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43.  Municipal  Corporatiok  has  No  Power  to  Enact  an  Ordisancti 
Punishing  as  a  Crime  the  Mere  Presence  in  or  return  to  the  corpo- 
rate limits  of  a  public  prostitute,  al  !iough  the  statute  authorizes  such 
corporation  to  pass  ordinances  to  punish  persons  for  lewd  and  lascivious 
behavior  in  tho  streets  or  other  public  places,  aud  to  suppress  bawdy 
and  assignation  houses,  and  indecent  and  disorderly  conduct.  Parolee 
V.  Camden,  35. 

See  Whabfinqeks. 

MURDER. 
See  Criminal  Law. 

NEGLIGENCE. 

1.  DocTRiKB  or  "Comparative  Neolioence"  haa  never  been  recognized  in 

Missouri     Hurt  v.  St.  Louis  etc.  R'y  Co.,  374. 

2.  Contributory  Neolioence. — There  can  be  no  recovery  for  injury  sns- 

tained  by  plaintiflF  where  his  concurring  negligence  proximately  con- 
tributes thereto,  unless  the  defendant,  after  becoming  aware  of  the 
plaintiff 's  danger,  or  his  exposure  thereto,  neglects  to  use  a  proper  de- 
gree of  care,  and  the  injury  is  the  direct  result  of  such  omission.     Id. 

3.  Negligence  will  not  be  Imputed  to  one  who  takes  all  the  care  which 

prudent  circumspection  would  suggest  to  avoid  an  injury.  Sullivan  v. 
Vichhurj  etc.  R.  R.,  239. 

4.  Negligence,  Presumption  of.  —  Happening  of  Accidbnt  on  Railway 

Train  does  not  in  all  cases  warrant  a  recovery  by  one  receiving  an  in- 
jury; but  if  the  thing  causing  the  injury  is  shown  to  be  under  the  con- 
trol  of  the  defendant,  and  the  accident  is  such  as  in  the  ordinary  course 
of  business  does  not  happen  if  reasonable  care  is  used,  negligence  of  the 
defendant  is  presumed,  in  the  absence  of  any  evidence  tending  to  show 
that  the  accident  did  not  arise  from  want  of  care  on  hia  part.  Breen  v. 
New  York  Central  R.  R.  Co.,  450. 

6.  Railroad  Company  is  Liable  for  injuries  ensuing  to  a  person  from  un. 
iisual  projection  of  brakes,  who  was  rightfully  upon  a  pKnk-walk  con- 
structed by  tho  company  alongside  its  track,  when  such  person,  hearing 
tho  train  coming,  had  moved  to  a  point  on  the  walk  which  would  have 
been  safe  had  a  train  of  ordinary  width  been  passing.  Sullivan  v.  Vick**^ 
bur  J  etc.  R.  R.,  239. 

6.  Railroad  Company's  Employee  is  Bound  to  Warn  Per.'=ion  or  Danoei 
arising  from  unusual  or  extraordinary  conditions  brought  flbout  by  acta 
of  the  company  which  such  person  could  not  have  foreseen,  and  when 
he,  not  knowing  of  sucli  conditions,  has  tho  right  to  suppose  himself  iu 
absolute  safety,  and  such  employee  knows  the  danger  and  sees  him 
exposed  thereto  in  time  to  guard  against  it.     Id. 

7-  Failure  of  Railroad  Train  to  Give  Signals  Elsewhere  than  at  Pub- 
lic Place-S,  or  at  public  crossings,  docs  not  constitute  nej-ligeuce  aa  to 
those  who,  as  trespassers,  may  bo  crossing  or  using  the  track.  Shacket' 
/ordv.  LouvniUe  and  N.  R.  R.  Co.,  189. 

A.  Running  Railway  Train  at  Unu.sual  Rate  of  Speed  is  not  Nf^li- 
gence  as  to  one  who  carelessly  exposes  himself  to  injury  by  voluntarily 
placing  himself  upon  the  track  where  he  has  no  right  to  be.  The  com- 
pany is  not  liable  to  one  who  thus  cxpose^i  himself,  unless  those  in  charge 
of  the  train  could,  after  discovering  the  danger,  have,  by  the  exercise  of 
proper  care,  avoided  the  injury.     Id 
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9.  Pleading.  —  Complaint  in  Action  for  Negligence  need  not  Aver  that 

party  injured  was  at  the  time  of  the  injury  in  the  exercise  of  due  car* 
or  without  fault.  It  is  for  the  party  who  relies  upon  negligence  either 
as  a  cause  of  action  or  defense  to  allege  and  prove  it.  O^Connor  v.  Mis- 
souri Pac.  li'y  Co. ,  364. 

10.  Railroad  Company  is  Negligent  where  It  Makes  Flying  Switch  on: 
Pttblic  Highway  which  is  constantly  in  use,  the  car  being  unguarded,, 
unattended  by  and  not  under  control  of  a  brakeman.     Id. 

11.  Negligence  MAY  be  Imputed  to  Traveler  ON  Pcblic  Highway  when 
about  to  Cross  Railroad  Track,  especially  where  there  are  a  num- 
ber of  trains,  if  he  fails  to  keep  a  sharp  watch  for  approaching  cars;  but 
this  rule  does  not  compel  such  traveler  to  anticipate  nor  be  prepared 
for  culpable  negligence  of  the  railroad  company.  He  may  rightfully  as- 
sume and  act  upon  the  assumption  that  every  one  else  will  obey  the  law. 
Id. 

12.  It  Devolves  upon  Railroad  Company,  in  Acnoic  against  It  for  Neg- 
ligence, TO  Show  Want  of  Proper  Care  by  the  injured  person,  where 
his  negligence  is  not  disclosed  by  his  own  evidence,  and  the  company  is 
shown  to  have  been  in  default.     Id. 

13.  Employer  is  Liable  for  Damage  which  ensues  to  another  by  reason  of 
something  having  been  done,  as  part  of  work  contracted  for,  in  conse- 
quence of  employer's  interference  in  such  work  or  any  of  its  details, 
Davie  v.  Levy,  225. 

14.  One  is  Liable  for  Damage  Caused  by  Public  Nuisance,  which  he  per- 
mits to  be  established  on  property  under  his  control,  although  incidental 
to  a  work  otherwise  lawful,  or  erected  by  an  independent  contractor.    Id. 

15.  Employer  is  not  Liable  for  Street  Obstructions  o:i  Defects,  caused 
by  wrongful  acts  of  contractor  or  his  workmen,  when  they  are  only  col- 
lateral to  work  contracted  for.     Jd. 

16.  Violation  of  City  Ordinance  Directly  Contributing  to  Injury 
Caused  by  Negligence  of  Another  Bars  Recovery  for  such  in- 
jury, and  is  not  merely  evidence  of  contributory  negligence;  but  in  order 
to  defeat  a  recovery,  the  violation  of  the  ordinance  must  have  directly 
and  proximately  contributed  to  the  injury.  Nnvcomb  v.  Boston  P.  Dept, 
354. 

17.  Company  upon  Which  is  Conferred  "Right  of  Way  while  Goino  to 
A  Fire"  is  not  thereby  Relieved  from  Liability  for  an  injury 
caused  by  its  negligence  to  one  whose  unlawful  act  or  want  of  due  care 
does  not  contribute  to  the  injury.     Id. 

18.  Railroad  Company  —  Acquiescence  in  Use  of  Track  by  Public  — 
Degree  of  Care  Required.  —  A  railroad  company  which  has  for  a  long 
time  permitted  the  public,  including  children,  to  travel  and  pass  habitu- 
ally over  its  road,  at  a  given  point,  without  objection  or  hindrance, 
should,  in  the  operation  of  its  trains  and  management  of  its  road,  so  long 
as  it  acquiesces  in  such  use,  be  held  to  anticipate  the  continuance  thereof, 
and  is  bound  to  exercise  care  accordingly,  having  due  regard  to  such 
probable  use,  and  proportioned  to  the  probable  danger  to  persons  so  using 
its  road;  and  it  is  negligence  for  the  servants  of  such  company  to  know- 
ingly interpose  any  new  danger  without  reasonable  precaution  against 
injury  therefrom.     Harriman  v.  PiUslmn/h  etc.  R.  R.  Co.,  507. 

19.  Id.  —  Negligence  —  Proximate  Cause  of  Injury.  —  The  servants  of  a. 
railroad  company  negligently  placed  and  left  an  unexploded  signal  tor- 
pedo at  a  point  on  the  company's  track,  which  the  public,  including 
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children,  bad  long  been  accnstomed  to  use  as  a  crossing,  with  the  acqui- 
escence of  the  company.  The  torpedo  was  picked  tip  by  a  boy  nine  year* 
of  age,  while  so  using  the  company's  track,  and  was  carried  by  him  into 
a  crowd  of  boys  near  by,  and,  being  ignorant  of  its  dangerous  character, 
be  attempted  to  open  it.  The  torpedo  exploded,  and  the  plaintiff,  a  boy 
ten  years  of  age,  was  injured  by  the  explosion.  Under  this  state  of  facts, 
it  was  held  that  the  negligence  of  the  company's  servants  was  the  proxi- 
mate causo  of  the  injury  suffered  by  the  plaintiff;  and  the  fact  tliat  the 
torpedoes  were  wantonly  placed  on  the  company's  track  by  its  train-men, 
when  there  was  no  necessity  for  using  them  at  that  time  and  place,  did 
not  exempt  the  company  from  liability  to  the  plaintiff.     Id. 

20.  Negligknck  —  Cause  of  Acnow  fob  Neqliqe.nt  Sale  of  Poison  bt 
Druggist.  —  One  G.,  whose  wife  expressed  a  desire  for  a  harmless 
medicine,  which  she  was  accustomed  to  use,  called  at  the  drug-storo  of 
D.  to  procure  it.  Tlie  agent  of  D.,  without  informing  himself  by  whom 
or  for  what  the  medicine  was  to  be  used,  sold  and  delivered  to  G.  a 
poisonous  drug.  G.,  supposing  it  to  be  what  he  called  for,  administered 
it  to  his  wife,  who  took  it  in  the  belief  that  it  was  a  harmless  medicine, 
and  instantly  died  from  its  effects.  These  facts  constitute  a  cause  of 
action  against  D.,  in  favor  of  the  administrator  of  the  deceased  wife,  for 
wrongfully  causing  her  death.     Davis  v.  Ouarnieri,  548. 

21.  HuSBAiJD    AND    WlTE.  —  DoCTRHfE   OF    ImPUTED  NeGLIGENCB  DOES  SOT 

Prevail  in  Ohio,  and  the  contributory  negligence  of  a  husband  in  the 
purchase  of  a  drug  for  his  wife's  use  la  not  imputable  to  her  in  an  action 
by  her  or  her  administrator  against  the  druggist  for  injury  or  death 
resulting  from  the  use  of  such  drug,  unless  she  clearly  constituted  him 
her  agent  in  the  transaction.     Id. 

22.  Id.  — Husband  A3  Agent  OF  Wife  —  Insufficient  Authoritt.  —  Where 
the  only  authority  given  to  a  husband  by  his  wife  for  the  purchase  of 
medicine  is  to  be  found  in  the  expression  by  her  of  a  desire  for  the 
medicine,  this  doea  not  constitute  him  her  agent  in  such  sense  as  to 
charge herwith  his  contributory  negligence  in  making  the  purchase.    Id. 

23.  Id.  —  Damages  in  Action  for  Wrongfully  Causing  Wife's  Deatu.  — 
In  such  action,  brought  by  the  administrator  of  the  deceased  wife  for 
the  benefit  of  the  surviving  husband  and  chddren,  evidence  that  the 
hasband  remarried,  and  that  his  second  wife  performed  like  scrvice.s, 
and  contributed  in  liko  manner  to  the  pecuniary  benefit  of  the  family  a» 
the  deceased  wife  and  mother,  is  not  admissible  in  mitigation  of  dam- 
ages.    Id. 

S4.  Negligence — Pleading. — Allegation  that  defendant  negligently  com- 
mitted the  particular  act  resulting  in  the  injury  whose  redress  is  conght 
famishes  the  predicate  for  the  proof  of  all  such  incidental  facts  and  cir- 
cumstances, both  of  omission  and  commission,  aa  fairly  tend  to  establish 
the  negligence  of  the  primary  act  complained  of,  and  to  plead  them 
specially  would  bo  to  plead  evidence  instead  of  facts.    Id. 

25.  Id. — Allegation  that  Defendant,  by  hi.s  Aoknt,  Negligently  Sold 
and  delivered  a  poisonous  drug  for  harmless  niudicino  called  fur  au- 
thorizes proof  of  the  omission  to  lalwl  tlio  drug  "poison,"  as  the  statute 
requires.     Id. 

26.  Pkactice  —  Instructions  to  Jury  Sustained.  —  In  an  action  for  wrong- 
fully causing  the  death  of  the  plaintiff's  intestate,  by  negligently  selling 
and  delivering  a  poisonous  drug  as  and  for  a  harmless  medicine,  it  is  not 
error  for  the  court,  on  the  trial,  and  in  its  instructioos  to  tlie  jury,  to 
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call  attention  to  a  statute  making  it  a  criminal  offense  to  sell  a  pobonoua 
drug  without  labeling  it  "poison."    Id. 

127.  Pakty  13  NOT  Guilty  of  Gkos3  Negligence  in  Signing  without  Read- 
ing an  instrument  placed  before  him  as  a  copy  of  a  lease  which  he  had  read 
and  signed,  where  the  person  who  placed  it  before  him  was  a  man  hon- 
ored and  trusted  by  the  community  where  he  lived,  and  a  professed 
friend.     McGinn  v.  Tohey,  848. 

See  CoitMON  Caretebs;  Damages;   Master  and   Servant;  Telkqkaphs; 

Wharfingers. 

NEGOTIABLE  INSTRUMENTS. 

1.  Alteration  of  Instrument  in  Material  Particulars  by  Third  Party. 

— The  doctrine  that  where  one  of  two  innocent  parties  must  suflFer  by 
the  fault  of  a  third,  he  must  sustain  the  loss  who  put  it  in  the  power  of 
the  third  to  occasion  it,  does  not  apply  to  negotiable  paper  fraudulently 
altered  in  material  particulars  by  third  persons  holding  no  relation  of 
agency  to  the  maker,  and  after  it  has  been  executed  and  delivered  as  a 
binding  contract.     Fordyce  v.  Kosminski,  18. 

2.  Material  Alteration  of  Negotiable  Instrument,  after  its  execution 

and  delivery  to  the  payee  as  a  complete  contraat,  avoids  it  except  as 
against  parties  consenting  to  the  alteration.     Id. 

3.  Alteration  in  Negotiable  Paper,  after  It  has  been  Signed  and  de- 

livered as  a  complete  legal  instrument,  by  increasing  the  amount  for 
which  it  was  made  by  the  insertion  of  words  and  figures  in  blank  places 
left  in  the  instrument,  in  such  a  manner  as  to  leave  no  mark  or  indica- 
tion of  alteration,  avoids  the  paper  as  to  the  maker  not  consenting 
thereto,  even  in  the  hands  of  a  hona  fide  holder  for  a  valuable  consider- 
ation.    Id. 

4.  Fact  that  Party  Signs  his  Name  to  Note  under  That  of  Payor,  in 

the  belief  that  he  is  thereby  assuming  only  the  liability  of  an  indorser, 
is  no  defense  to  ^n  action  brought  against  him  as  a  joint  maker.  Cook  v. 
Bro^vn,  870. 
6.  Parol  Evidence  is  Inadmissible  to  Change  or  Modify  Note,  full  and 
complete  on  its  face,  where  no  fraud  or  mistake  is  imputed.  But  if  the 
indorsement  on  a  note  is  in  blank,  or  the  names  of  the  parties  are  so 
placed  upon  it,  or  the  contract  is  so  ambiguous  upon  its  face,  as  to  leave 
it  doubtful  what  the  real  intention  of  the  parties  is,  resort  may  be  had 
to  parol  evidence,  and  to  all  the  circumstances  surrounding  the  transac- 
tions of  the  parties  having  any  bearing  upon  the  subject,  to  establish 
the  true  relation  of  the  parties  to  the  note  and  to  each  other.     Id. 

6.  When  Negotiable  Instruments  have  been  Stolen,  They  are  Pre- 

sumed to  Remain  in  the  possession  of  the  thief,  and  any  person  other 
than  the  original  owner  presenting  them  for  payment  should  be  required 
by  the  maker,  if  he  has  notice  of  the  theft,  to  show  that  he  is  in  good 
faith  entitled  to  such  payment.    Bainbridge  v.  Louisville,  153. 

7.  Maker  Paying  Negotiable  Instrument,  Known  to  have  been  Lost  oa 

Stolen,  remains  liable  thereon  to  the  true  owner,  unless  he  first  requires 
the  party  to  whom  payment  is  made  to  show  that  he  is  a  bona  fide  holder, 
who  received  the  instrument  in  the  usual  course  of  trade,  before  ma- 
turity, and  for  a  valuable  consideration.     Id. 

8.  Party  Suing  on  a  Negotiable  Instrument  Which  has  been  Lost  by 

OR  Stolen  from  the  true  owner  must  assume  the  burden  of  proving 
that  he  is  a  bona  fide  holder,  and  as  such  entitled  to  payment.    Id, 
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•,  I?  Negotiable  Paper  is  Overdue  when  Presented  ior  Payment,  and 

the  maker  has  notice  that  it  has  hcen  lost  or  Ktolcn,  he  nmat  ascertain, 
at  his  peril,  whether  the  person  presenting  it  is  a  l>otin  fide  holder.     Id. 

10.  Burden  of  Proving  that  Person  to  Whom  Payment  ok  a  Lost  or 
Stolen  Negotiable  Instrument  was  made  was  a  bona  fdc  holder 
rests  upon  the  maker,  if  at  the  time  of  paying  he  bad  notice  of  eucb 
loss  or  theft.     Id. 

11.  In  Case  of  Suit  on  Lost  or  Stolen  Bonds,  a  bond  of  indemnity  may  not 
bo  an  adequate  security  to  the  defendants,  where  the  bonds  and  coupons 
are  very  numerous,  and  may  be  presented  and  payment  claimed  by  a 
great  number  of  persons.  In  such  a  case,  a  court  of  equity  will  devise 
some  mode  of  proceeding  which  will  protect  the  interests  of  all  persons, 
and  will  require  the  plaintiff  to  submit  to  the  mode  devised  before  award- 
ing him  relief.     Id. 

12.  Payment  before  Maturitt  op  a  Lost  or  Stolen  Negotiable  Instru- 
ment has  no  less  or  dlfiferent  effect  than  a  payment  at  maturity.     Id. 

13.  Negotiable  Instrument.  — Certificate  of  Deposit  Payable  to  Order 

OF  Depositor  in  current  funds  upon  the  return  of  the  certificate  is  in 
effect  a  negotiable  promissory  note,  and,  as  such,  is  governed  by  the 
rules  and  principles  applicable  to  that  class  of  paper.  Citizens  National 
Bank  V.  Brown,  52G. 

14.  Id.  —  Recovery  on  Lost  Certificate  of  Deposit.  —  Where  a  nego- 
tiable certificate  of  deposit  is  lost  by  the  payee  before  indorsement  by 
him,  he  may  maintain  an  action  at  law  thereon  against  the  maker,  without 
tendering  an  indemnity  bond  against  future  liability,  although  payment 
bo  conditioned  "on  return  of  this  certificate."  In  such  case,  interest 
should  be  allowed  from  the  day  the  maker  declined  to  pay  the  amount 
of  the  deposit.     Id. 

15.  Consideration  for  Note  is  Illegal  when  the  note  is  executed  by  a 
husband  to  a  trustee  for  the  benefit  of  the  wife,  in  consideration  that  the 
wife,  who  had  left  the  husband  l)ecause  of  his  extreme  cruelty,  entitling 
her  to  a  divorce,  and  had  consulted  counsel  with  a  view  to  obtaining  a 
divorce  and  alimony,  would  drop  the  divorce  proceedings  and  return 
and  live  with  him  as  his  wife,  and  in  pursuance  of  the  agreement  the 
wife  returned  and  lived  with  the  husband  until  his  death.  Merrill  v. 
PenaUe,  334. 

16.  Acceptance  of  Note,  Signature  of  One  of  Makers  of  Wnicu  is 
Forged,  in  renewal  of  a  note  signed  by  the  same  makers,  does  not  dis- 
charge the  maker  whose  name  is  forged  from  his  liability  on  the 
original  note,  where  tho^ acceptance  was  without  knowledge  of  the 
forgery,  and  there  was  uo  consideration  for  the  surrender  of  tlio  original 
note.     Stration  v.  McMakin,  215. 

17.  First  Transferee  of  a  Bill  of  Lading,  though  it  bo  only  one  of  a  set 
of  three  bills,  acquires  the  property;  and  subsequent  transfers  <»f  Iha 
other  bills  are  subordinato  to  the  first  transfer.  First  Nat.  Bank  v.  E<je, 
431. 

See  Payment,  7,  8. 

NUISANCES. 
1.  Ncn.SANCB.  — That  City  Ordinance  Declareh  Pirtiotlar  U.he  or  Prop 
BRTY  A  NuLHANCB  docs  Mot  mako  it  such  unless  it  be  a  nuisance  in  fact 
Ti»>ot  v.  O.  S.  Tei  Co.,  '248. 
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2.  One  Who  Himself  Abates  as  a  Nuisance  that  which  is  not  ao  in  fact 
does  it  at  hia  own  peril.     Id. 

8.    JlTBT   SHOULD    BK    INSTRUCTED    IN    ACTION   TO   RECOVER    FOR   A    COMUOIT 

Nuisance,  prosecuted  by  a  private  person,  that,  to  entitle  the  plaintiff  to 
recover,  he  must  show  that  the  defendants,  in  maintaining  the  alleged 
nuisance,  were  guilty  of  maintaining  a  common  nuisance,  which  was 
inconvenient  and  troublesome  to  the  whole  neighboring  community  in 
general,  and  that  from  the  same  the  plaintiff  suffered  a  special  or  peculf  ar 
injury.     Id. 

4,  Business  will  not  be  Enjoined  as  a  Nuisance  unless  It  Inflicts  on 
THE  Complainant  a  Real  and  Substantial  Injurt.  All  persons  are 
entitled  to  a  reasonable  enjoyment  of  their  property,  and  mere  trifling 
annoyances  or  injuries  necessarily  incident  thereto  will  not  move  a  chan- 
cellor to  restrain  their  operations.  A  rare  and  trifling  injury  necessarily 
resulting  from  a  lawful  business  will  not  sustain  an  action  at  law.     Id. 

6.  Common  Nuisance.  —  Injurt  to  a  Single  Person  from  Lead-poisoninq, 
because  of  a  peculiar  and  exceptional  susceptibility  to  such  influence, 
when  the  trace  of  arsenic  or  lead  is  so  slight  as  not  to  affect  other  per- 
sons in  any  degree,  is  not  sufficient  to  make  the  lead-works  a  common 
or  public  nuisance.     Price  v.  Graniz,  601. 

6,  Evidence.  —  Jury  may  Infer  that  Injuries  Received  by  a  Person 
FROM  AN  Alleged  Nuisance  was  due  to  his  especial  susceptibility,  from 
testimony  showing  that  a  large  number  of  other  persons  were  exposed  to 
the  same  influences,  and  were  not  affected  by  it  to  any  appreciable  extent. 
Id. 

OFFICE  AND  OFFICERS. 
OrncER  DB  Facto  is  One  Who  Discharges  the  Duties  of  an  office  under 
color  of  title.     But  one  who,  having  been  elected  to  an  office,  assumes 
to  exercise  its  duties  without  having  qualified,  or  attempted  to  qualify, 
is  not  an  officer  dt  facto.     Creigldon  v.  Commonwealth,  143. 

PARENT  AND  CHILD. 

See  Fraudulknt  Conveyances,  1 ;  Husband  and  Wife,  2;  Mabbiaoe  and 

Divorce;  Master  and  Servant,  23,  24, 

PARTNERSHIP. 

1.  Judgment  against  All  the  Members  of  a  Partnership,  as  individuals, 

though  not  for  a  firm  debt,  has  priority  over  a  judgment  subsequently  ren- 
dered against  the  same  persons  as  partners,  and  for  a  partnership  debt, 
as  a  lien  upon  the  real  property  of  the  partnership.  Davis  v.  Delaware 
and  II.  C.  Co.,  418. 

2.  Partnership  Creditors,  in  Absence  of  Lien  in  Favor  of  Individual 

Creditors,  may  share  pro  rata  in  the  individual  property  of  the  part- 
ners after  exhausting  the  partnership  assets.     IltUzler  v.  PJiillips,  687. 

3.  Partnership  CreditoPvS   have   No  Lien  upon  the  Firm  Property. 

Each  partner  has  a  lien  or  equity  on  such  property;  and  the  creditors  of 
the  firm,  by  appropriate  proceedings  in  court,  may  avail  themselves 
of  that  equity  through  him,  but  not  otherwise;  but  the  extinguishment 
of  the  equity  of  the  partners  extinguishes  the  equities  of  their  creditors, 
because  of  the  dependence  of  the  latter  on  the  former.  Carver  O.  it  M, 
Co.  V.  Bannon,  803. 
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4.  CoirvETANCE,  Pledge,  ob  Mortgage  bt  pARTirERa  of  Firm  Propertt 

to  pay  or  to  secure  the  payment  of  the  individual  debt  of  one  partner 
transfera  a  title  or  creates  a  lien  paramount  to  the  lien  or  equity  of 
creditors  of  the  partnership.     Id. 

5.  Partnership  is  Dissolved  by  Bankruptcy  of  One  of  rra  Mekbers. 

Etuth  V.  Bolka,  327. 

6.  All  Persons  must  Take  Nottce  of  Dissolution  of  Partnership  Arm- 

ing FROM  Bankruptcy  of  one  of  its  members.  The  publication  of 
bankruptcy  or  insolvency  proceedings  is  legal  notice  to  all  persons,  by 
which  they  are  bound.  Id. 
7  Evidence  of  Bankruptcy  of  Defendant  may  be  Given,  though  such 
bankruptcy  is  not  pleaded,  if  the  object  of  the  evidence  is  merely  to 
show  the  dissolution  of  a  partnership  of  which  defendant  was  a  member. 
Id. 

8.  Upon  Death  of  One  Paktneb,  the  SuuvrvoRs  Become  the  Legal  Own- 

ers of  the  Firm  Assets,  and  have  the  exclusive  right  to  sell,  mortgage, 
and  dispose  of  them  in  closing  up  the  affairs  of  the  partnership,  and  can 
do  so  in  the  manner  they  deem  best  for  the  interest  of  those  concerned. 
Williams  v.   Whedon,  460. 

9.  Representatives  of  a  Deceased  Partner  have  No  Legal  Interest  m 

THE  Partnership  Assets,  and  no  legal  right  to  interfere  in  their  ad- 
ministration, so  long  as  the  survivors  are  prosecuting  the  business  of 
closing  up  the  estate,  and  applying  its  proceeds  to  the  payment  of  ths 
firm  debts.  The  time  and  mode  of  doing  so  are  a  part  of  the  adminis- 
tration of  the  estate,  which  is  under  the  exclusive  control  of  the  survi- 
vors.    Id. 

10.  Rules  Regulating  Distribution  of  Estates  of  Decedents  do  not  Con- 
trol THE  Affairs  of  an  Insolvent  Partneri^hip  being  administered 
by  surviving  partners.     Id. 

11.  Surviving  Partners  of  Insolvent  Partnership  may  Make  General 
Assignments  of  the  Partnership  Property  for  the  payment  of  firm 
debts,  and  give  such  preferences  as  they  may  deem  just  and  proper,  and 
without  the  assent  of  the  representatives  of  the  deceased  partner.     Id. 

12.  Representatives  of  Deceased  Partner  may  Elect  to  Demand  eitueb 
I.vterest  on  Capital  or  Profits  Earned  by  its  Use,  as  a  general 
rule,  in  the  absence  of  any  agreement  to  the  contrary,  where  a  surviving 
partner  continues  to  use  the  capital  of  a  deceased  partner  in  the  busi- 
ness.    RoHnson  v.  Simmons,  299. 

13.  Surviving  Partner  is  Entitled  to  Compensation  for  ui.s  Skill  and 
Services  out  of  PiiOFrrs  ELvrned  by  Deceased  Partners  Capital, 
which  he  continues  to  use  in  the  business,  with  the  coubeut  of  a  major- 
ity of  the  heirs,  in  good  faith,  and  with  due  regaid  tu  fhc  iiitercbts  of  all 
concerned.     /'/. 

14.  Share  of  Profits  to  Which  Heirs  of  Deceased  Partner  ark  En- 
titled will  be  Diminished  pro  Tanto  by  tueik  Withdrawal  of  a 
portion  of  the  capital  of  the  deceased,  which  was  continued  tu  bo  used 
by  the  surviving  partner  in  tho  business.      /</. 

16.  Payment  of  Derts  of  Dkcea.sed  Partner  by  Scrvivino  Partner, 
witu  Consent  of  Heiics,  TiiKREriY  Reim;ies  Capital  or  Okckaskd, 
which  was  continued  tu  be  used  by  the  Hurviviug  |>artuer  iii  tliv  business, 
or  diminishes  thu  amount  which  may  then  bu  duo  miicIi  lic.irs.     Id. 

IC.  Shares  of  IIeuu  in  Deceased  I'ARTNtu'.s  Intekest  in  Firm  aki 
Changed   from   Capital  to    Debt  or   New    Firm   by  an   agroemeuk 
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by  which  such  shares  were  to  remain  in  the  business  of  the  new  firm, 
composed  of  the  surviving  partners,  at  a  certain  rate  of  interest  per 
annum.     Id. 

17.  Dissatisfied  Heirs  of  Deceased  Partner,  whose  Capital  was  Con- 
tinued TO  BE  Used  by  Surviving  Partners  in  Business,  are  not 
Entitled  to  Future  Profits,  accordiDg  to  their  shares  in  the  capital, 
but  to  interest  only  oii  the  amount  due  them,  at  the  time  a  sum  was 
paid  them  on  account  by  the  surviving  partners,  and  at  the  rate  agreed 
upon  by  the  inajority  of  the  heirs,  with  whom  the  survivors  made  a 
settlement;  the  survivors  being  desirous  of  paying  all  to  which  the  dis- 
satisfied heirs  were  entitled,  and  having  offered  to  submit  the  matter  to 
arbitration,  or  to  have  it  determined  in  any  impartial  manner,  and  the 
amount  which  they  did  pay  such  heirs  not  in  any  measure  affecting  tho 
business  carried  on.     Id. 

18.  Payment  of  Balance  Due  Minority  of  Heirs  of  Deceased  Partn  er 
BY  Surviving  Partners  will  be  Ordered  to  be  ^Iade  Directly 
to  Them,  instead  of  a  total  payment  to  the  administrators,  without 
regard  to  the  various  settlements  made  by  the  surviving  partners  with 
the  heirs,  on  a  bill  in  equity  by  the  administrators  against  the  surviving 
partners  and  all  the  heirs,  having  for  its  object  the  determination  of  tho 
amount  to  which  the 'minority  of  the  heirs  are  entitled;  all  the  parties 
in  interest  being  before  the  court,  and  there  being  no  necessity  of  goiug 
through  the  form  of  ordering  the  surviving  partners  to  pay  a  large  sum 
to  the  administrators,  which  must  be  immediately  repaid.     Id. 

19.  Partner  may  Maintain  Action  against  his  Copartner  for  Dam- 
ages arising  from  an  injury  caused  to  the  business  of  the  firm  by  th» 
dishonest  practices  of  such  copartner.  And  in  an  action  upon  a  prom- 
issory note  executed  for  the  purchase  price  of  an  interest  in  a  partner- 
ship, the  defendant  may  set  up  as  a  counterclaim  damages  to  the  firm'* 
business  resulting  from  the  dishonest  practices  of  the  payee  of  such  note, 
who  continued  to  be  a  member  of  tho  firm,  although  the  wrong  may  b© 
connected  with  a  partnership  transaction.     Bourjline.r  v.  Black,  174. 

20.  Res  Judicata. — Judgment  in  Favor  of  Defendant  when  Sued  as  a 
general  partner  is  not  a  bar  to  a  suit  against  him  upon  the  same  cause  of 
action  as  a  special  partner,  because  the  facts  requisite  to  support  the 
former  action  are  not  adequate  to  sustain  the  latter.  Bell  v.  Merrifield, 
436. 

21.  Partnership  Funds.  —  Taxes  Recovered  back  from  the  Government 

which  were  originally  paid  out  as  part  of  the  expenses  of  the  business 
should  be  divided  equally  among  the  partners  where  the  expenses  were 
equally  shared  between  them.     Succession  qf  Harris,  269. 

PAYMENT. 

1.  Payment  is  not  to  bb  Regarded  as  Compulsory,  unless  made  to  eman- 
cipate the  person  or  property  from  an  actual  and  existing  duress  imposed 
on  it  by  the  party  to  whom  the  money  is  paid.  There  must  be  a  press- 
ing and  controlling  necessity  upon  the  party  making  the  payment  to 
render  it  compulsory  or  involuntary.      Vick  v.  Shinn,  26. 

S.  Duress  of  Goods  does  not  Exist  because  of  a  mere  threat  by  a  mortagee 
of  chattels,  with  power  of  sale,  to  use  his  power,  unless  over-paid,  by 
taking  possession  of  the  mortgaged  property  and  selling  it,  pursuant  to 
a  provision  in  the  mortgage.     And  an  over-payment  made  under  protest 
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by  reason  of  such  threat  is  not  compulsory  in  a  legal  sense,  and  the 
amonnt  cannot  be  recovered  back.  Id. 
Sw  Payment.  — One  Who  Voluntarilt  Pats  Monet,  with  Full  Knowl- 
EDGE  or  means  of  knowledge  of  all  the  facts,  without  any  fraud  having 
been  practiced  upon  him,  cannot  recover  it  back  by  reason  of  the  pay- 
ment having  been  made  in  ignorance  of  the  law.     Oould  v.  McFall,  606. 

4.  Defendant  in  Execution  Who  Voluntarily  Pays  Plaintiff's  Claim, 

pending  an  appeal  from  the  judgment,  for  the  purpose  of  avoiding  an 
execution  sale  of  his  property,  is  not  entitled  to  restitution,  although 
on  the  subsequent  argument  of  the  writ  of  error  the  judgment  was  re* 
▼ersed  and  set  aside.  Id. 
A.  Restitution  is  not  of  Mebe  Bight,  but  is  ex  gratia,  resting  in  the 
exercise  of  a  sound  discretion,  and  the  court  will  not  order  it  where  the 
justice  of  the  case  does  not  call  for  it,  nor  where  the  process  is  set  asid« 
for  a  mere  slip.     Id. 

6.  Payment  —  Cashier's  Check.  —  In  absence  of  any  agreement,  express  or 

implied,  presumption  is  that  the  giving  of  a  third  person's  check  is  con- 
ditional payment  only  of  the  debt  for  which  it  is  received,  but  this  pre- 
sumption may  be  rebutted  by  circumstances  tending  to  show  the  contrary. 
And  where  there  is  evidence  of  a  course  of  dealing  between  the  parties, 
in  which  checks  of  the  kind  given  were  uniformly  recognized  as  cash, 
the  question  of  payment  should  be  submitted  to  the  jury.  Briygs  v. 
Holmes,  597. 

7.  Promissory  Note  Outstandino   in   Possession  of  Indorsee  Imports 

prima  facie  a  present  subsisting  debt,  and  the  burden  of  proof  is  upon 
the  maker  to  establish  the  fact  of  its  payment.     Culduxll  v.  Hall,  64. 

8.  Payment.  —  Acceptance  by  Creditor  of  Note  of  Third  Person  for  a 

pre-existing  debt  evidenced  by  note  will  not  discharge  the  original  cause 
of  action,  unless  it  is,  by  agreement  of  parties,  taken  in  payment  of  the 
prior  debt.  In  the  absence  of  proof  that  the  second  note  was  taken  in 
discharge  of  the  debt,  it  is  prenuned  to  be  held  as  collateral  security 
merely,  and  does  not  affect  tho  liability  of  the  parties  to  or  any  security 
for  the  old  note     Id. 

LEABTNO  AND  PRACTICK 

1.  Prayer  of  Complaint  does  not  Oontbol  nr  Determining  what  relief 

shall  be  given,  nor  whether  the  parties  are  entitled  to  a  jury  trial.  If  an 
answer  is  interposed,  the  court  will  take  such  proceedings  and  grant  such 
judgment  as  may  be  consistent  with  the  case  ma<Ie  by  the  complaint, 
embraced  within  the  issues,  and  supported  by  the  evidence  or  admis- 
sions. If  the  allegations  of  the  complaint  disclose  a  cause  of  action 
which  is  simply  equitable,  a  jury  trial  will  not  be  directed  merely  be- 
cause the  prayer  is  for  judgment  for  a  sum  of  money.  Bell  v.  MerrifitUl, 
436. 

2.  Objection  that  Pleading  should  have  been  More  Spbcifio  Comes  Too 

Late,  after  an  issue  has  been  formed  upon  the  general  averments  of  a 
petition  or  counterclaim,  and  a  verdict  or  judgment  has  been  rendered. 
Dnujhnfr  v.  DUirlc,  174. 

5.  REgrE.«rrs  to  Cdarck  should  be  Given  in  Language  in  Which  Thet 

ARE  Pkesented.  wlien  thoy  state  the  law  correctly,  and  in  such  a  clear, 
terse,  and  cuuiprehcuaivo  manner  as  to  be  most  easily  understood  by  the 
jury.     Cook  v.  Brotmi,  870. 
AM.  8t.  Ear..  Vou  IV.— 60 
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4.  IN3TRUCTI0N  AsKED  FOB  BY  Plaintipf,  which  entirely  ignores  defend* 
ant'a  testimony,  may  properly  be  refused.     Stacker  v.  Green,  382. 

6.  Pleadii^o  and  Practice.  — Charqe  Ebboneous  ik  One  Respect  is  cured 

by  other  portions  of  the  charge,  confining  the  jury  to  their  duty,  so  that 
no  harm  results.    Krogg  v.  Atlanta  <k  W.  P.  B.  R.  Co.,  79. 
8.  Verdict  will  not  be  Increased  on  Appeal,  unless  manifestly  erro- 
neous or  palpably  inadequate.   Moaea  v.  Louisville,  N.  O.  <&  T.  R.  Co.,  231. 

7.  Verdict  will  be  Increased  on  appeal  when  manifestly  inadequate. 

Sullivan  v.  Vickaburg,  S.  <fe  P.  R.  R.  Co.,  239. 

See  Husband  and  Wife;  Statute  of  LnoTATioNs  2,  3. 

POOR-LAWS. 

BioooNizANCE  Entered  into  xtpon  Behalf  of  a  Poor  Debtor  oannot 
BE  Avoided  by  showing  that  the  affidavit  upon  which  his  arrest  waa 
ordered  was  willfully  false  when  made,  if  it  appears  that  the  affidavit 
was  proper  in  form  and  substance,  that  the  magistrate  had  jnrisdictioo 
to  act  upon  it,  and  that  he  judicially  found  the  facts  alleged  in  it  to  b« 
true,  and  signed  a  certificate  authorizing  the  arrest.  Everett  t.  ffendet' 
»on,  284. 

POWERS. 

Powers.  —  Equitt  will  not  Aid  the  Defectivb  Exsounox  ot  •  statatory 
power  given  to  married  women.     WiOiamt  v.  Cuddf  71i> 

PROCESS. 

1.  DuTT  of  Person  Who  Procures  Process  and  Causes  It  to  bb  Skbvbo 

Requires  him  to  see  that  it  is  well  founded  and  rests  upon  a  good  record 
or  other  preliminary  proceeding;  but  so  far  as  the  matter  rests  npon  the 
adjudication  of  a  court  or  magistrate  having  jurisdiction,  he  may  rely 
upon  that.     Everett  v.  Henderson,  284. 

2.  Erbonbous  JudioiaIi  AcnoN  Justifies  all  who  have  Boted  in  reliano* 

npon  it.    Id. 

See  SmPFlHO. 

RAILROADS. 

1.  Watvbe.  — Owner  of  Land,  Who  Knowinolt  Permits  a  Railwat  to 

BE  Constructed  upon  It,  without  objection,  is  estopped  from  recover- 
ing possession  of  the  land  so  used  by  such  railway;  but  may,  neverthe- 
less, maintain  an  appropriate  action  for  the  value  of  the  lands  taken. 
Lawrence  v.  Morgan's  etc.  Co.,  265. 

2.  A  Franchise  must  be  considered  with  reference  to  the  corporation  or 

property  to  which  it  appertains.     Id. 

8.  Franchises  of  Railroad  Corporation  are  those  positive  rights  and  privi- 

leges, the  possession  of  which  are  essential  to  its  operation  and  the  suc- 
cessful working  of  its  road,  such  as  the  right  to  take  tolls,  to  run  cars,  to 
appropriate  earth  and  gravel  for  its  road-beds,  or  water  for  its  engines, 
etc.,  and  which  constitute  a  component  and  necessary  part  of  the  value 
of  the  road  and  its  works.  Id. 
4.  Railroad  Francuise  also  Includes  Right  to  Appropriate  Strips  of 
Land  necessary  for  the  construction  of  buildings  and  works,  requisite 
and  indispensable  to  the  successful  operation  of  the  road.     Id. 
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Z.  Purohasbr  07  Railroad  axd  its  Franchibxs  at  manhal's  sale  beoomM 

vested  with  all  its  franchises,  although  he  is  a  natoral  person.     Id. 
See  CoitMas  Cabrisbs;  Eminrkt  Domain;  Mastkb  and  Sbstaiiti  Kaou> 

OSNCX. 

RAPE. 
See  CanciNAL  Law. 

REMAINDERS. 

L  Ordkk  roB  Salk  or  Real  Estate  or  Decedent  is  Inyalid^  if  persons  in 
whom  a  contingent  remainder  is  vested  by  the  will  of  the  decedent  are 
not  cited  to  appear,  and  given  an  opportunity  to  resist  the  granting  of 
such  order.  So  held  where  the  provisions  of  the  will  gave  the  nse  of  a 
farm  to  testator's  son  for  life,  and  at  the  son's  death  to  vest  in  his  chil* 
dren,  should  he  leave  any;  and  in  default  of  such  children,  then  to  the 
issue  of  the  testator's  brothers  and  sisters;  and  at  the  time  of  the  pro* 
ceedings  for  the  order  of  sale,  the  son  and  four  of  his  children  were 
living,  as  well  as  a  number  of  children  of  the  testator's  brothers  and 
sisters,  who  were  not  cited  to  appear.     Wilson  v.  White,  420. 

2.  RiQHTa  or  Ck>NTiNOENT  Remaindermen  cannot  be  Cut  orr  by  Judicial 

Prooeedinqs  to  which  they  are  not  cited  to  appear,  though  there  is  a 
life  tenant  in  possession  who  is  so  cited.     Id. 

3.  PcBOHASER  NEED  NOT  AcCEFT  TiTLE  if  there  are  contingent  remaindermen 

whoee  interests  have  not  been  acquired  nor  barred.     Id. 

4.  Vested  Remainder  is  Distinguished  r&ou  Contingent  Remainder  by 

the  present  capacity  of  taking  effect  in  possession,  if  the  possession  were 
to  become  vacant.    Mercantile  Bank  v.  Ballard,  160. 

6.  Vested  Remainder  in  Children  is  Created  by  Devise  roR  Lite,  with 
remainder  to  the  children  of  the  life  tenant.  The  use  of  the  word  "  chil- 
dren "  makes  the  persons  to  take  as  certain  as  they  would  have  been  had 
the  names  of  the  remaindermen  been  given.  But  it  is  otherwise  where 
the  word  "  heirs  "  is  used,  unless  such  word  can  be  properly  construed  to 
mean  "children."    Id. 

tf.  Remainder  is  not  Made  Contingent  by  Fact  that  Interest  or  Re- 
mainderman MAY  BE  Divested  by  his  death  before  the  death  of  the  life 
tenant.     Id. 

REMOVAL  OF  CAUSES. 

Removal  or  Causes —  Parties.  —  Where  United  States  Marshal  Makes 
Levy,  and  a  claim  is  interposed,  and  a  forthcoming  bond  given,  payable 
to  the  marshal  or  bis  successors,  and  such  successor  afterwards  brings 
■nit  in  a  state  court  on  such  boud  for  the  use  of  the  plaiutifls  in  attach- 
ment who  are  nou-residents,  such  marshal  is  merely  a  formal  and  not 
an  essential  party,  and  is  without  interest  in  the  suit,  and  the  plaintiffs 
in  attachment,  being  the  real  parties  plaintiff,  may  remove  the  cause  to 
a  United  States  circuit  court  on  the  ground  that  they  are  non-residents, 
thoagh  all  the  other  parties  reside  in  the  state.     Worttmam  v.  Wade,  102. 

REPLEVIN. 

Joint  Owner  or  Chattel  cannot  Maintain  Rkplkvui  withoat  joining  hi* 
co-owners.     Corcoran  v.  White,  313. 
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RES  ADJUDICATA. 

1.  Ris  Judicata.  —  Onk  Tbst  vor  DETERMiNiya  wmcnum  thx  Cavsxs  ot 

Action  abk  Issntioal  is  to  inquire  whether  the  same  evidence  will 
support  both.  If  it  will  not,  they  are  not  identical,  and  a  judgment 
upon  one  will  not  be  conclusive  upon  the  other.     Bell  v.  Merrifield,  436. 

2.  A  Prior  Jttdomsnt  is,  as  a  Plea,  a  Bar  to  the  maintenance  of  another 

cause  of  action  which  necessarily  involves  the  questions  already  litigated, 
or  which  might  have  been  litigated  in  the  former  action.  Id. 
f.  Bbtors  a  Judgment  in  One  Action  can  operate  as  a  bar  to  another,  it  must 
appear  by  the  record,  or  by  extrinsic  evidence,  that  the  precise  question 
involved  in  the  second  action  was  raised  and  determined  in  the  first.  Jd. 
See  JuDQMSNTS,  2,  3;  Married  Women,  2;  Partnership,  21. 

SALES. 
Ubfrisbntations  as  to  Soundness  of  Horse  do  not  Consttitutb  War- 
BANTT,  where  they  were  made  after  the  sale  was  complete,  and  did  not 
enter  into  the  consideration  of  the  parties  before  the  sale.     Cadjf  v. 
Walker,  83i, 

See  Statute  of  Frauds,  1-6. 

SET-OFF. 

1.  In  Matters  of  Set-off,  Courts  of  EQumr  Follow  the  courts  of  law, 

except  where  there  is  some  equitable  ground,  growing  out  of  the  trans- 
action or  the  relation  of  the  parties,  which  brings  the  case  within  the 
general  jurisdiction  of  a  court  of  equity,  and  justifies  granting  the  relief 
beyond  the  rule  of  law.  Equity  will  not  enlarge  the  right  of  set-off  at 
law,  unless,  by  agreement  or  otherwise,  an  equity  or  lien  exists.  AbboU 
V.  Foote,  314. 

2.  Trustee  has  No  Right  to  Set-off  against  an  Assignee  of  his  Bene- 

ficiary a  claim  existing  in  the  trustee's  favor  before  his  appointment. 
His  appointment  as  trustee  gives  him  no  advantage  or  superior  rights 
over  other  creditors  of  his  cestui  que  trust.    Id. 

3.  Probate  Court  has  No  Jurisdiction  to  Determine  whether  a  trustee 

is  entitled  to  set  off  a  debt  due  him  as  against  income  in  his  hands  due 
to  his  cestui  que  trust,  and  a  decree  allowing  an  account  rendered  by  him, 
in  which  he  credits  himself  with  the  amount  of  such  set-off,  will  not 
estop  the  assignee  of  the  beneficiary  from  recovering  such  income  regard- 
less of  the  alleged  set-off.     Id. 

sHippmo. 

1.  State  Court  mat  Take  Cognij^nce  of  Suit  against  Master  and  Owner 

OF  Vessel,  where  it  is  brought  under  a  state  statute  by  action  in  per- 
etmam  and  for  sequestration,  to  enforce  a  claim  secured  by  lien  not  created 
by  maritime  law,  and  not  exclusively  within  the  jurisdiction  of  an  ad- 
miralty court.     State  v.  VoorJiies,  274. 

2.  Process  in  Rem  is  the  Method  of  enforcing  a  jua  in  re  or  proprietary 

right  in  the  thing  itself  existing  by  virtue  of  maritime  law,  or  by  statutes 
relating  to  maritime  subjects;  such  proceeding  is  distinct  from  that  to 
enforce  a  personal  liability  of  the  owner,  and  cannot  always  be  joined 
thereto.  Proceedings  in  -personam  differ  from  those  in  rem  in  that  they 
conclude  the  parties  only  in  relation  to  the  property,  affect  only  defend- 
ant's title,  and  are  not  binding  upon  third  parties;  but  those  in  rem  bind 
all  parties.     Id. 
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3.  Meskb  PnocESS  to  Hold  a  Vessel  to  respond  to  execntion  on  a  personal 
judgment  ia  no  more  open  to  objection  than  subjecting  her  to  seizure  oa 
execution.     Id. 

A.  Character  of  Action  as  to  Owners  of  Vessel  not  Determined  by  Dk- 
cisioN  that  It  is  in  Personam  against  her  Master,  where  the  latter 
is  the  only  person  before  the  court,  the  former  not  appearing.     Id. 

SPECIFIC  PERFORMANCE. 

1.  SpBCinc  Performance  of  Parol  Contract  to  Convey  Land.  — Wher« 
one  agrees  to  convey  to  his  son-in-lavr  and  daughter  a  tract  of  land, 
if  the  son-in-law  will  give  up  an  offer  of  employment  in  a  distant 
place  and  settle  upon  and  improve  the  land,  and  they  do  settle  and 
permanently  live  upon  it,  the  contract,  though  somewhat  vague  as  to 
the  time  of  the  continuance  of  the  residence,  and  as  to  the  extent  of  the 
improvements  to  be  made  thereon,  will  be  specifically  enforced  in  equity. 
Such  contract,  if  unperformed,  might  be  difficult  of  adjustment,  but  is 
not  altogether  indefinite,  and  must  be  considered  in  the  light  of  ordi- 
nary  conduct.      Wekh  v.  Wltelpley,  810. 

■2.  Agreement  to  Settle  upon  Land  is  Substantially  Fulfilled  when 
the  settlement  becomes  fixed,  and  after  the  rights  of  the  parties  to  such 
agreement  have  become  fixed,  they  cannot  be  unsettled  by  any  acts  in* 
consistent  therewith  unless  such  acts  are  designed  as  a  waiver.     Id. 

3.  Objection  of  Want  of  Mutuality  in  Contract  sought  to  be  specifically 
enforced  has  no  force  when  the  part  of  the  contract  difficult  of  enforce* 
ment  has  been  actually  fulfilled.     Id. 

A.  Delay  in  Seeking  Specific  Performance  Works  No  Harm,  where 
there  has  been  continued  acquiescence  on  both  sides.     Id. 

-6.  Acceptance  of  a  Proposal  to  Sell  Real  Kstatb  does  not  EIntitlb 
THE  Acceptor  to  compel  the  carrying  out  of  such  proposal,  unless  hie 
acceptance  was  put  in  such  form  that  it  could  have  been  enforced  against 
him  had  he  undertaken  to  recede  from  it.  A  promise  which  cannot  be 
enforced,  at  law  or  in  equity,  is  a  mere  nudum  pactum.  Wardell  T.  WU- 
Hams,  814. 

See  Vendor  and  Vendbs. 

STATUTE  OP  FRAUDS. 

1.  Oral  Contract  fob  Sale  of  Goods  by  Sample  within  Statute  o» 
Frauds  is  not  taken  out  of  the  statute  by  a  delivery  to  a  carrier  who 
has  no  independent  or  separate  authority  to  act  for  the  buyer  in  accept* 
ing  them.  And  where  the  buyer  dies  before  accepting  the  goods,  the 
special  administrator  of  his  estate  has  no  authority  to  accept  them  for 
him,  and  thus  make  an  invalid  contract  binding  upon  the  estate  of  his 
intestate.     Smith  v.  Brennan,  867. 

X  Memorandum  of  Sale  wsix.  not  Satisfy  the  Statute  of  Fraudb,  if  it 
appears  therefrom  that  some  of  the  details  of  the  contract  remain  to  be 
settled  between  the  parties.  So  held  where  the  memorandum  stated 
that  a  specified  part  of  the  purchase  price  of  the  realty  contracted  to  be 
sold  was  to  be  secured  by  a  mortgage;  that  the  land  had  been  subdivided 
into  lots;  that  the  parties  would  agree  on  the  valuation  of  each  lot;  aud 
that  the  vendor  would,  on  payments  boing  made  on  the  mortgage,  re- 
lease lots  of  equal  value  to  the  amount  )>aid;  but  the  parties  had  never 
>inet  and  agreed  upon  the  valuation  to  l>e  placed  upon  the  lots  for  the 
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purpose  of  granting  releases  from  the  mortgage.  Wardell  v.  WilUamt^ 
814. 

3.  Statute  of  Frauds.  —  Contract  of  sale  need  not  be  in  writing  if  there  ex- 

ists some  other  writing  containing  all  the  terms  of  the  oral  contract  of 
sale,  and  signed  by  the  party  sought  to  be  charged  thereby.  Lee  v. 
Cheri-y,  800. 

4.  Memoeaxdum  of  Sale  Sufficient  to  Satisfy  the  Statute  of  Frauds 

may  consist  of  letters  signed  by  the  vendor  and  written  to  his  agent,  if 
they  refer  to  and  connect  with  each  other,  and  contain  all  the  terms  of 
the  sale  and  a  sufficient  description  of  the  property.  Id. 
6.  Oral  Acceptance  of  Land-owner's  Written  Offer  to  Sell  his  Prop- 
erty will  support  an  action  against  him  for  his  breach  of  the  contract 
formed  by  such  oflFer  and  acceptance.    Id. 

6.  Christian  Name  of  Vendee  need  not  Appear  in  a  Memorandum  of 

Sale  in  order  to  satisfy  the  statute  of  frauds;  so  held  where  purchaser 
was  designated  as  ' '  Mr.  Lee  "  in  such  memorandum.     Id. 

7.  Easement  —  Statute  of  Frauds. — Where  One  Orally  B-IRGAins  for 

the  Use  of  his  Neighbor's  Wall  for  the  support  of  his  timbers,  in 
erecting  a  building  on  his  adjoining  lot,  agreeing  to  pay  a  certain  sunv 
for  the  privilege,  and  he  has  fully  enjoyed  the  use  of  the  wall  while  it 
continued  to  stand,  he  cannot  refuse  to  pay  the  sum  agreed,  on  the 
ground  that  the  contract  was  void  by  the  statute  of  frauds,  since  the 
contract  was  taken  out  of  the  statute  by  its  complete  performance;  or, 
in  such  case,  although  there  could  be  no  recovery  on  the  contract  be- 
cause it  was  within  the  statute  of  frauds,  yet  the  party  could  be  held 
liable  for  the  use  and  occupation  of  the  wall,  and  the  terms  of  the  parol 
demise  be  shown  as  evidence  of  the  damages  recoverable.  Waller  v. 
Shackelford,  61. 

8.  Verbal  Acceptance  of  a  Proposal  to  Exchange  Lands  is  inoperative, 

because  there  is  no  memorandum  signed  by  the  acceptor  showing  what 
lands  he  agrees  to  give  in  exchange.      Wardell  v.  Williams,  814. 

9.  Contract  Void  under  the  Statute  of  Frauds  is  a  mere  nullity,  and 

cannot  be  used  for  any  purpose.     Id. 

10.  Marriage  does  not  Take  out  of  Statute  of  Frauds  Parol  Agree- 
ment to  convey  lands  in  consideration  of  the  marriage.  Welch  v.  Wlielp- 
ley,  810. 

STATUTE  OF  LIMITATIONS. 

1 .  Limitations  —  Law  of  Place  of  Forum  Governs.  — Where  one  is  injured 
in  a  railroad  accident  in  Alabama,  and  the  common  law  gives  him  a 
right  of  action  in  Georgia,  where  he  begins  suit  for  damages,  the  statute 
of  limitations  of  the  place  of  the  forum  governs,  and  not  that  of  the  other 
state.     Kro(j(j  v.  Atlanta  etc.  R.  R.  Co.,  79. 

5.  Statute  of  Limitations  may  be  Pleaded  as  against  Title  by  War- 

rant AND  Survey  without  patent,  where  the  state  is  in  no  sense  a  party 
to  the  controversy;  and  practically,  the  title  of  the  warrantee,  or  those 
claiming  under  him,  may  bo  acquired  by  a  properly  constituted  adverse 
possession  for  twenty-one  years.  Patten  v.  Scott,  596. 
8.  Limitation  Begins  to  Run  against  Claim  for  Money  Lost  on  Wager 
from  the  time  the  money  is  lost,  and  not  from  the  time  it  is  deposited  to 
await  the  result,  under  section  2440  of  the  Tennessee  code,  which  pro- 
vides that  "any  person  who  has  paid  any  money  or  delivered  anything 
of  value  lost  upon  auy  game  or  wager  may  recover  such  money,  things 
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or  its  value,  by  action  commenced  within  ninety  days  from  the  time  of 
sach  payment  or  delivery."     McGrero  v.  City  P.  Co.,  711. 

4.  Statute  of  Limitations  keed  not  be  Pleaded  in  Ejectment  as  a 
Defense.  It  u  available  as  such  uudcr  a  general  denial.  Stacker  v. 
Green,  382. 

6.  Statute  of  Limitations,  Plea  or,  after  Reversal  on  Appeal.  — Where 
an  action,  commenced  within  the  one-year  period  of  limitation  applicable 
to  such  actions,  ia  brought  in  a  court  having  no  jurisdiction  of  the  sub- 
ject-matter, and  the  plaintiff  recovers  a  judgment  which  is  affirmed  in  a 
court  having  jurisdiction,  but  on  final  appeal  it  is  vacated,  and  the 
action  dismissed  on  the  ground  of  want  of  jurisdiction  of  the  subject- 
matter,  and  within  one  j'ear  thereafter,  but  more  than  a  year  after  the 
cause  of  action  accrued,  the  plaintiff  brings  a  new  action  for  the  same 
cause  in  a  court  having  jurisdiction,  the  vacation  of  the  judgment  and 
dismissal  of  the  action  bring  him  within  the  saving  of  the  statute  (Mans- 
field's Ark.  Dig.,  sec.  4497)  declaring  that  "if  any  action  shall  be  com- 
menced within  the  times  respectively  prescribed  in  this  act,  and  the 
plaintiff  therein  suffer  a  nonsuit,  or  after  a  verdict  for  him  the  judgment 
be  arrested,  or  after  judgment  for  him  the  same  be  reversed  on  appeal 
or  writ  of  error,  such  plaintiff  may  commence  a  new  action,  from  time 
to  time,  within  one  year  after  such  nonsuit  suffered  or  judgment 
arrested  or  reversed,"  and  a  plea  of  the  one-year  statute  of  limita- 
tions to  the  second  action  is  bad.  The  words  "  suffer  a  nonsuit,"  in  the 
statute  referred  to,  are  not  construed  to  mean  a  nonsuit  as  understood 
at  common  law  merely,  and  as  the  term  has  sometimes  been  construed 
in  similar  statutes,  but  it  is  made  to  include  a  voluntary  dismissal  by 
the  plaintiff.     Little  Rock  etc.  R.  R.  Co.  v.  Maneea,  45. 

STATUTES. 

1.  Remedial  or  Curative  Statute  may  Snirr  Burden  of  Proof  from  the 

plaintiff  to  the  defendant,  provided  it  does  not  disturb  a  vested  right; 
but  the  changing  of  the  burden  of  proof  does  not  relieve  the  plaintiff  of 
the  necessity  of  alleging  in  his  petition  so  much  as  is  necessary  to  show 
a  right  in  him.     Maguiar  v.  Henry,  182. 

2.  C!ON3TITUTIONAL    LaW.  —  PERSONS  WHOSE  RiOHTS  ARE  NOT  AFFECTED  BY  A 

Statute  cannot  Avoid  its  operation  on  the  ground  that  it  impairs  the 
obligation  of  a  contract  between  others.     Sullivan  v.  Berry,  147. 

8.  Statute  Granting  tub  Right  to  Redeem  from  a  Judicial  Sale,  though 
unconstitutional  as  between  the  judgment  creditor  and  his  debtor,  as 
impairing  the  obligation  of  their  contract,  cannot  be  avoided  by  the  pur- 
chaser at  such  sale.  He  must  submit  to  a  redemption  aa  provided  in  the 
statute.     Id. 

4.  Courts  will  not  Permit  the  Constitutionality  of  a  Statute  to  be  ques- 
tioned by  persons  whoso  rights  it  does  not  affect.     Id. 

subr()(;ation. 

1.  Subrogation  n  AN  Eyurrv  Called  into  Kxistknck  for  the  PuRPosKof 
enabling  a  party  Kccomlarily  lialilo,  wlio  li.vs  paid  tho  debt,  to  reap  tlio 
benefit  of  any  Kecuritit:s  \vhi<;li  the  creditor  ni.;y  hold  agaiuut  tlio  prin 
cipul    ilebtor,  and   by  the  u.io  of  wliicli    the  party  paying  may  lliu.t   l.o 
made  wliolo.      ForrM  <).  Co.'.<  .Ij'pnil,  .'iS4. 
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2.  Before  Subrogation  or  Substitution  can  be  Decreed,  Payment  to  tb« 

creditor  must  have  been  made.  A  tender  of  payment  accompanied  with 
a  demand  for  the  assignment  of  the  debt  is  not  sufficient. 

3.  Right  to  Subrogation  may  be  Denied  on  Account  of  the  Laches  of 

the  applicant.  Hence  if  a  party  otherwise  entitled  to  be  subrogated  to 
the  rights  of  a  judgment  creditor  delays  until  two  hours  before  a  salo 
under  the  judgment  is  to  take  place,  and  then  makes  his  application  for 
subrogation,  he  must  excuse  his  laches  and  make  out  a  clear  case,  to 
warrant  the  court  in  arresting  the  proceedings  and  gi-anting  him  relieL 
Id. 

TAXATION. 

1.  Tax  Deed  cannot  be  Declared  by  Statute  to  be  Conclusivb  as  to  mat* 

ters  essential  to  jurisdiction.     Maguiar  v.  Henry,  182. 

2,  Plaintiff  in  Action  to  Recover  Land  under  Tax  Deed  must  Alleob 

Facts  showing  that  the  preliminary  steps  necessary  to  create  an  enforce- 
able tax  demand  were  taken.  It  is  not  sufficient  for  him  to  allege  merely 
the  sale  and  conveyance  by  the  auditor,  although  the  statute  imposes 
upon  the  defendant  the  burden  of  proving,  in  order  to  defeat  a  recovery 
on  that  ground,  that  the  preliminary  steps  were  not  taken.  Id. 
See  Partnership,  22. 

TELEGRAPHS. 

1.  Telegraph  Company  cannot  by  Contract  Relieve  Itself  from  Lia- 

bility for  Negligence  in  failing  to  deliver  messages.  S^nith  v.  W.  U. 
Tel.  Co.,  126. 

2.  Damages  Recoverable  for  Failure  to  Deliver  Telegram  are  such 

only  as  the  parties  to  the  contract  for  its  transmission  and  delivery  may 
fairly  be  supposed  to  have  considered,  or  at  least  would  have  considered 
as  flowing  from  a  breach  of  the  contract,  if  they  had  then  been  informed 
of  all  the  facts.  If  the  consequences  resulting  to  the  sender  of  the  mes- 
sage from  the  failure  of  the  company  to  deliver  it  are  not  the  ordinary 
result  of  such  failure,  and  cannot,  therefore,  have  been  in  the  contempla- 
tion of  either  party  when  the  company  undertook  to  transmit  it,  th© 
company  will  not  be  liable  for  such  consequences,  but  only  for  nominal 
damages  for  its  default.     Id. 

TRESPASS. 
Company  Laying  Fire  Alarm  Telegraph  for  Public  Use  is  Liable  fob 
Trespass,  where  it  invades  premises  of  abutting  proprietor,  and  cuts  off 
branches  projecting  over  the  street,  but  which  are  not  an  obstruction  to 
its  use,  and  when  it  would  have  been  easy  to  have  placed  posts  and  run 
the  wires  elsewhere.  If  it  had  been  necessary  to  cut  the  trees  in  order 
to  lay  the  telegraph,  this  would  not  warrant  cutting  them  so  as  to  leave 
in  the  foliage  an  open  space  from  twenty-five  to  forty  feet  in  circumfer- 
ence for  the  mere  purpose  of  passing  through  it  an  almost  imperceptibl* 
wire.     Tisaot  v.  Oreat  Southern  Tel.  Co.,  248. 

TRUSTS. 
Beneficiary  is  Entitled  to  Decree  Terminating  Trust,  where  he  has 
the  entire  beneficial  interest  both  in  the  income  of  the  property  and  in 
the  property  itself,  held  in  trust  for  his  benefit,  and  there  is  no  limit»- 
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t>.on  over  of  the  estate  in  any  contingency  to  any  other  person,  nor  any 
discretion* given  to  the  tnisteea,  nor  any  provision  that  the  inoome  or 
•state  shall  not  be  alienable  by  the  beneficiary  or  attachable  by  Siia 
creditors.     Start  ▼.  ChoaU,  320. 

See  EzBCCTioNS,  11;  Srr-orr. 

USURY. 
Ctokt.  —  Ir  a  Proiosk  to  Pat  a  Sum  in  Excess  of  Lkoai.  Ixmavr  u 
Dbpksdkst  npon  an  uncertain  contingency,  the  contract  is  not  nsurions. 
Truby  V.  Moagrovt,  575. 

VENDOR  AND  VENDEE. 

1.  EiTHKR  Party  has  thb  Right  to  Withdraw  from  Pkndiwo  Nbootia- 

TlONa  for  the  sale  of  real  property,  where  no  consideratinn  has  passed, 
no  rights  intervened,  and  the  conditions  of  the  parties  have  not  changed. 
Wardfllv.    WilUariis,  »\A. 

2.  Oral  Acceptance  of  a  PROPoaAL  to  Sell  Real  Kstate,  to  be  binding 

as  against  him  who  made  the  proposal,  must  be  accompanied  by  a  tender 
of  the  purchase  price.     Id. 
See  Bona  Fidb  Purchasers;  Sfecifio  Performance;  Statute  of  Frauds, 

8,  9. 

VERDICT. 
See  Jury  and  Jurors;  Pleading  and  Practtck.  6,  7. 

WARRANTY. 

See  Sales. 

WHARFINGERS. 

1.  Wharfingers.  — Owner  of  Public  Wharf,  Charging  Toll  or  Whajif« 

AGE,  13  Bound  to  provide  such  appliances  for  securing  boats  and  rafta 
against  the  current  of  the  stream  as  are  sufficient  for  that  purpose.  W*l- 
ley  V.  A  lleijhany,  608. 

2.  Id.  —  Degree  of  Care  Required.  —  Whatever  a  diligent  man  would 

deem  necessary,  under  any  given  circumstances,  for  the  preservation  of 
his  own  property,  must  be  done  by  the  individual,  or  corporation,  or 
city,  that  undertakes,  for  hire,  the  preservation  of  property  for  the  pub- 
lic. Id. 
Z.  Id.  — Municipalitt  Owning  River  Wharf  is  Held  to  "Utmost  Care,** 
which  requires  the  use  of  all  the  appliances  and  precautious  that  a  dili* 
gent  man,  owning  the  rafts  or  boats,  and  owning  the  wharf,  would  deem 
it  proper  to  employ  in  the  preservation  of  his  own  property  from  the 
perils  of  the  river.     Id. 

WILLS. 

1.  Will  —  Execution.  —  Will  is  not  Signed  at  End  thereof,  as  Re- 
quired BT  Pknnstlvanu  Statutk  of  1833,  where  the  testator's  signa- 
ture precedes  a  Gnal  clause  appointing  executors,  and  a  will  so  signed 
ia  not  properly  executed,  a^id  should  not  be  admitted  to  probata.  Wint- 
lamTt  AppetU,  671. 
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2.  Will  Devisino  Lands  mat  be  Admitted  to  Pbobatb  at  Ant  Tim» 
after  the  death  of  the  testator,  in  the  absence  of  a  statntory  limitation. 
Haddock  v.  Boston  <Se  M.  R.  R.,  295. 

8.  In  Determining  Question  whether  Testatrix  was  Widow,  ani> 
THUS  Competent  to  Make  Will,  it  is  proper  for  the  jury  to  con- 
sider, in  connection  with  other  evidence,  that  she  actually  executed  a 
paper  purporting  to  be  a  will.     Id. 

4.  Undue  Influence  Which  will  Avoid  a  Will  must  bb  Such  as  to  avoid 
the  free  agency  of  the  testator  at  the  time  and  in  the  very  act  of  making 
the  testament.  Solicitations,  however  importunate,  cannot  of  themselves 
constitute  undue  influence.     Trost  v.  Dingier,  593. 

6.  Will  of  Testator  of  Unquestioned  Testamentary  Capacity  cannot 
BE  Destroyed  by  proof  that  the  beneficiaries  subjected  him  to  persist- 
ent and  irritating  importunities,  if  it  appears  that  such  will  was  drawn 
up  from  his  dictation,  in  the  absence  of  such  beneficiaries,  and  executed 
by  him  in  due  form,  in  the  presence  only  of  the  scrivener  and  witnesses 
selected  by  the  testator.     Id. 

6.  Will  —  Construction  —  Legacy,  whether  Vested  or  Contingent. — 

As  a  general  rule,  where  the  time  or  other  condition  is  annexed  to  the  sub- 
stance of  the  gift,  and  not  merely  to  the  payment,  the  legacy  is  contin- 
gent; but  an  exception  to  the  rule  is,  that  when  interest,  whether  by 
way  of  maintenance  or  otherwise,  is  given  to  the  legatee  in  the  mean 
time,  the  legacy  will,  notwithstanding  the  gift  appears  to  be  postponed, 
vest  immediately.     Reed's  Appeal,  688. 

7.  Id.  —  Vested  Interest.  —  Under  a  provision  by  a  testator  in  his  will  that 

his  executors  should  keep  the  proceeds  of  certain  land  sold  invested  at 
interest,  and  pay  over  annually  one-ninth  part  of  the  interest  to  each  of 
his  nine  grandchildren,  or  if  any  of  them  died  leaving  heirs,  then  to 
such  heirs,  and  at  the  full  expiration  of  twelve  years  from  the  time  of 
his  decease,  in  like  manner  to  pay  over  the  principal,  but  that  "  neither 
interest  or  principal  shall  be  liable  to  attachment, "  —  the  legacies  to  hi» 
grandchildren  are  vested,  and  not  contingent.    Id. 

8.  Intervention  of  Trustee  in  Devise  of  Estate  for  Life,  with  remain- 

der to  the  children  of  the  life  tenant,  does  not  affect  the  construction  of 
the  devise.  The  same  rules  of  construction  apply  as  though  the  devise 
were  direct.     Mercantile  Bank  v.  Ballard,  160. 

9.  Where  Donee  of  Power  under  Will  Makes  a  Deed,  it  will  be  con- 

sidered to  have  been  made  in  execution  of  the  power,  notwithstanding 
it  contains  no  reference  in  terms  to  the  will.      Scheldt  v.  Crscelius,  384. 

10.  Deed  Executed  by  Donee  of  Power  under  Will  may  be  A.S3ailed 
IN  Ejectment,  where  such  donee  has  only  a  life  estate,  with  power  to* 
dispose  of  the  fee  in  case  of  necessity  or  actual  need.  It  is  not  neces- 
sary that  the  deed  be  first  set  aside  in  a  court  of  equity.     Id. 

WITNESSES. 

1.  A  Non-expert  Witness  may  not  Give  an  Opinion  when  testifying  merely 

as  to  matters  with  which  the  jury  are  supposed  to  be  equally  conversant 
with  himself,  and  equally  capable  of  drawing  as  correct  a  conclusion, 
especially  where  an  estimate  of  damages  made  by  such  witness  in  responstr 
to  a  question  calling  for  his  opinion  is  merely  speculative  in  character. 
Hurt  V.  St.  Louis  etc.  R.  R.  Co.,  374. 

2.  Evidence. — Opinions  of  Physicians  or  Competent  Medical  Experts, 

opon  an  ascertained  physical  condition  of  suffering  or  bad  health,  as  to 
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whether  that  condition  might  have  been  caused  by  of  be  the  reanlt  of  a 
previous  injury,  are  competent  evidence.  Hence,  when  a  person  has 
suffered  a  fall,  physicians  may  properly  be  asked  to  give  an  opinion 
whether  the  physical  condition  in  which  such  person  was  subaeqnently 
fonnd  was  the  result  of  the  falL      Turner  v.  Itewburgfif  453. 

Rkmedt  when  WrrNEsa  Gives  ax  Impbopeb  Aynwta,  is  by  motion  to 
strike  it  nut.     Id. 

Evidence  of  Statemekts  Made  bt  PARTNKRa,  that  certain  real  estat* 
standing  in  the  name  of  their  copartner  was  partnership  property,  is  inad- 
missible as  against  an  individual  mortgage  creditor  of  such  copartner, 
when  such  statements  were  not  brought  home  to  the  mortgagee  at  the 
time  of  the  execution  of  the  mortgage.     Id. 

Evidence  not  Objectionable  on  Gbound  or  Interest.  —  Conversations 
of  a  creditor  with  a  debtor  since  deceased  are  admissible  in  an  action  by 
creditors  against  the  heirs  of  deceased,  the  witness,  and  other  creditors. 
BtUtler  V.  Phimpt,  687. 
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